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PRIVY COUNCIL. 

Present : 


Lords Watson, Hobhouse and Davey, and Sir B. Couch. 
[On appeal from the High Court at Fort William in Bengal.] 


Modhu Sudan Singh {Plaintiff) v. E. G. Eooke {Defendant). 

[lObh March and 7th April, 1897J 

Landlord and tenant— Recognition of an under tenure by the zemindar— Result of his 

of rent by tenure-holder under Bengal Tenancy 
^ ^ acceptance by zemindar— Hindu widow Lease 

granted by, while %n possession of widow's estate. 


A widow in possession of her widow’s estate in a zemindari made a erant of a 
patnt tenure under it to a lessee at a rent. In this suit brought by the revet 

invXL having the grant set aside as 

invalid as against him, the pulm lease was not proved to have been made with 

authority or from necessity justifying the alienation by the widow. 

ffcJd, that the putni was. on the death of the widow, only voidable, and not of 

iteell void ; so that the plainciff, the next inheritor of the zemindari. might then 
elect to treat it as valid. “ 


The plaintiff had done so. He had accepted rent in respect of the tenure r 

that oeoute was specified in a petition which accompanied the putnidar's denosi 

of the rent in a Court, under the Bengal Tenancy Act (VIll of 1885) s 61 

This was ^riwa /acie an admission that the putnx was still subsisting. ’ In th 

absence of evidence to put a different construction upon the plaintiff’s act am 

to negative its effect, there was a sufficient facie case of an eleci’ion t 

affirm the validity of the putni. eiecuon t 

[F.. 28 0. 532 = 5 C.W.N. 279 ; 30 C. 990 = 7 C.W.N. 864 ; 31 C. 698 (702) • 34 r qg. 
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Appeal from a decree (17fch August 1894) of the High Court, 
reversing a decree (25bh February 1893) of the Subordinate Judge of 
Burdwan. 

[2] The plaintiff, now appellant, was the zemindar of the Pandraraj 
estate in Manbhoom, which he inherited as collateral heir to Eaja Sagar 
Narain Singh, who died in 1847, leaving a widow, Rani Hingan Kumari, 
upon whose death in 1881 the plaintiff inherited the zemindari. The 
defendant. Mr. Rooke, was holder of a putni tenure in two villages granted 
to him by the widow on the 26th January 1864, at a rent of Rs. 475 a 
year, and for a premium of Rs. 2,525. Both the Courts below had found 
tins grant to have been made by the widow without authority, or legal 
necessity. The first Court, for this reason, bad set aside the grant, and 
creed the claim for A/ias possession in favour of the plaintiff. The High 
Court, on appeal, had, however, decided that the suit must be dismissed, as 
tiie plaintiff bad become tenant to the plaintiff from year to year to the 
end of each year, and no notice had been given terminating the relation 
between the parties. 

The question on this appeal was whether by reason of the plaintiff’s 
having taken out of Court and accepted rent from the defendant for the 


year 1887-1890, the plaintiff had recognized and admitted the pxiini 
lease, so as to disentitle himself to contest its validity. 

The succession to the Pandra estate was regulated by the customary 
law, whereby the eldest son in the eldest branch succeeded, excluding 
others. 


Their Lordships’ judgment states all the facts of this case. 

The widow was engaged in litigation from 1849 to 1853 against her 
late husband’s brothers, resulting in her obtaining a decree for her widow’s 
estate in half the zemindari. The present appellant on succeeding to the 
zemindari defended the suit — Periag Singh v. Modhu&udan Singh, decided 
in 1888 by the High Court in favour of the present appellant, who main- 
tained his title in proceedings which lasted from March 1882 to April 
1887. In that case the Court considered whether Pandra was by custom 
an impartible zemindari, and whether it was by custom inheritable 
according to lineal primogeniture, deciding in the affirmative. A Receiver 
had been appointed during the litigation. 

The respondent on the 10th September 1890. under the [3] Bengal 
Tenancy Act (VIII of 1885). s. 61. paid Rs. 1,043 into Court as rent for 
the Bengali years 1295 and 1296 with cesses from 1294, stating in his 
petition that the rent had not been received, but aoceptauce of it had been 
refused by the zemindar. This sum was taken out of Court by the appel- 
lant on the 24bh September following. The petitions in this matter are 
set forth in the judgment on this appeal. 

On the 11th March 1892 the appellant’s plaint was filed for possession 

of the two villages held by Rooke under the grant from Rani Hingan 

Kumari, and for two years mesne profits. His plaint referred to the suit 

brought by Periag Singh, stating that until the final decision of the High 

Court he was not aware of the particulars connected with the villages now 

in dispute, and that when he attempted to take possession of them he was 

prevented by the defendant who claimed title under the putni. The plaint 

also contained an account of the deposit and withdrawal above stated. 

averring that the plaintiff had nob thereby admitted any right of the 
defendant. 


, . defendant filed a written statement, in which he denied the 
plamtiH a title as reversionary heir, asserted that Rani Hingan Kumari 
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had an absolute estate, and not merely that of a Hindu widow, and, in the 
alternative, that she had executed the putni under circumstances of neces- 
sity which made it binding on the estate. He also alleged that he had 
receded no sufficient notice to quit, and relied on the receipt of rent by 
the J^ceiyer and the plaintiff as barring the suit by estoppel. 

The issues raised all these defences. 

On the 25ch February 1893, the Subordinate Judge of Burdwan 

of the plaintiff. In his judament he found that the 
plaintiff was the true heir to the estate; that Rani Hingan had no greater 
right than that of an ordinary Hindu widow ; that there was no evidence 
ot any facts which would make the pwfnj binding on her successor, and 
that It was invalid as against the plaintiff. He also found that the 
plaintiff had not recognized or ratified the putni by taking out the deposit. 
AS regards the question of notice he held it to be immaterial. 

‘o High Court, a Division Bench 
iOhandra Madhub Ghose and Gordon, JJ.j reversed the [4] decree of 

the Subordinate Judge. In giving their reasons they referred to the receipt 

ot the rent deposited by the defendant as due in respect of the putni in 

1889; and referred to the previous payments by the Receiver 

th«rf beyond his power. They stated that 

here was nothing on the record explaining on the part of the plaintiff the 

recel^^irT received the rent ; deciding that this 

tS in g- ^ recognition of the defendant’s right as tenant consti- 

heforn tenancy which would require a notice to quit 

tenant bv relei f effect of the recognition of a 

Da/ referred to Betts v. Jamie Shaik (1), Bun- 

Sf(7) Gupta V Davis (6), Unhamma Deviv. Vazkunta 

opfrated 'Tr of rent from a person, “after his lease had expired.” 
Bome kind of Scy ' a tenant, and constituted in him 

a?e°rffing to the plaintiff’s case, the defendant’s 
Even ^i^ean Kumari. But the 

rSnitior nf’ It be treated as a trespasser. The 

tenant! f defenaant’s tenancy was at least a recognition of a 

given plaintiff was bound to show that bv having 

fnd his causa of determined that tenancy. He had not done so" 

rrtn complete. Reference was made to Doe d. 

I^ordv. Grago (8), and the judgment concluded thus 

Stances nr.^° present case, the plaintiff has not proved the circum- 
in trabseie ^y the defendant, and 

tenlcv was "Pon the property. No doubt, the 

should^thffik thl ^ ff 'Ju ^ tenancy from year to year ; but we 

tenant "P°° ‘be death of the life- 

Rani Hingaa Kumari, it was quite competent to the plaintiff either 
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to treat the tenancy as having come to an end, or to treat the defendant as 
a tenant of the property; and we are of opinion that the conobiued acts of 
the Receiver and the plaintiff are such as to constitute in the defendant some 
kind of tenancy, at least a tenancy from year to year, which required a 
legal determination before the plaintiff could be entitled to eject. As 
already mentioned, the defendant, in the circumstances whicli have trans- 
pired. could not be regarded as a trespasser, and he could not certainly be 
called upon, for the reasons which have been so fully explained by Nor- 
man, J., in the case of Bunwari Lai Eoy v. Mahivia Chandra Knuall (1), 
to quit the property in the middle of the year. And in this connection 
we might refer to s. 106 of the Transfer of Property Act (IV of 1882), 
which requires six months' notice to be given expiring witli the end of 
^ tenancy. 

For these reasons we are of opinion that the suit must fail upon 
the ground that, upon the date of the suit, the plaintiff had no valid cause 
of action. 

In the view that we have just expressed, it is unnecessary to express 
any opinion upon any other questions that have been raised in this case ; 
but if we were called upon to decide the question whether the pxitni grant- 
ed by Rani Hingan Kumari is valid and binding upon thc^ plaintiff, or 
whether it has been ratified by him, we should bo prepared to say that 
the defendant has not proved, the onus being entirely upon him, that the 
Rani was justified in granting the piityii in question, that there was no 
ratification of the putni by the plaintiff, and it is not therefore binding 
upon him. 

The result is, that the suit must be dismissed and this appeal 
allowed ; but, under the circumstances of the case, without any costs." 

The plaintiff having appealed, Mr. M. Crnckanthorpe, Q. C., and 
Mr. J, D. Mayne, for the appellant, argued that the decree of the High Court 
was not sound in law, and that the decree of the original Court should be 
restored. Neither of the Courts below had attributed to the appellant’s 
act of withdrawing the money deposited under Act VIII of 1885, the 
effect of having been a recognition of the p^Uni tenure. The High 
Court bad considered that act to have been a recognition of a tenancy 
^om year to year. The deposits, however, had been made expressly lu 
L6J reference to the jnUni lease, and because, as stated in the petition, the 
respondent had refused to accept rent from the appellant, or to give him 
dakhilas. The appellant had taken tlie money out of Court without doing 
any act that would prevent his afterwards claiming his right to have the 
lease set aside, for the reason that he was entitled to take that 
money out of Court as payment duo to him for the use and occupation of 

u m u ^ the money by the appellant 

should be considered as having taken place in pursuance of the latter right. 

There were no facts before the High Court which would have justified it in 

finding that the appellant had recognized the putni lease. Nor was there 

any ground for fiodmg that the respondent was in possession as tenant 

romyearto^w. There had been a demand of immediate possession. 

the appellant s right having accrued on the death of the widow, and his 

oai^e was complete. Reference was made to the Transfer 

icCaSylst (2) ; Duoald v 


(1) 4 B.L.R, Ap. 8G. (2) (1848) 6 C.B, 90. 


(3) (1893) L. R. 1 Q.B. 73G. 


4 
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^Mr. C. W Arathoon, for the respondent, argued that the High Court 
was right in dismissing the suit, but submitted that there was evidence of 
ratification by the appellant of the putni in his act on the 24:th September 
1890 in accepting the rent. Upon this ground the suit might have been 
dismissed. The cause of action was, however, not complete when this 
suit was commenced, no legal notice to quit having been given, whether 
the putni was to be supported or not ; and either according to the view 
that the putni subsisted or that the defendant was tenant on the terms 
found by the High Court, the suit could not succeed. The petition filed by 
the defendant on the llbh September 1890 showed that the rent was paid 
into Court from a tenant claiming to hold a putni right. This rent having 
been accepted, ratification should have been held to have taken place. 

Mr. M. Grackanthorpe, Q.C., replied. 

JUDGMENT. 

Afterwards, on the 7th April, their Lordships’ judgment was delivered 

Sir R. Couch. — The suit in this case was instituted to recover 
possession of two villages part of the zemindari of the [7] Pandraraj in 
the district of Manbhoom, The apnellant is the heir of Raja Sagur Narain 
bingb the former owner of it, who died in May 1847. leaving his widow 
Ram Hingan Kumari and two brothers. The right of the widow to succeed 
him was disputed by the brothers, and she had to bring a suit to recover 
possession of an 8 annas share of the zemindari. In this she was success- 
ul, and, haying obtained possession of the estate, she remained in posses- 
sion of it till her death in December 1881. The appellant then took 
possession, and in March 1882 a suit was instituted against him by the 
younger of the brothers claiming as the heir of Raja Sagur Narain Singh. 
It was dismissed by the District Court in April 1887, and this decree was 
confirmed by the High Court on the 25th June 1889. In July 1882 a 
Receiver was appointei to take charge of the estate, and he continued to 
e until the 3rd of May 1887, when he was discharged. 

Un the 26bh January 1864, the widow granted a putni lease or settle- 
ment of the two villages to the respondent at an annual rent of Rs. 475. 
an upon receipt of a bopus of Rs, 2,525. The appellant in his suit asked 
o ave this putni set aside on the ground that the widow had no legal 
reason or necessity for making it. This was the subject of one of the 

been found in the appellant’s favour by the District Court 
an he High Court. The question upon which the Courts have differed 
^ises from the receipt of rent by the appellant after the widow’s death. 

or three years the rent was paid to the Receiver. The importanb pay- 
ment is of the rent due for the native years 1295 and 1296 (1887-1890) 
after he was discharged. 

. lOcli of September 1890 the respondent presented a petition 

in he Court of the Munsif of Ranigunge under Act VIII of 1885 in a rent 
suit in winch the respondent is called “ First Party ” and the appellant 
becond Party.” It is as follows: “The representation of Mr. E G 
Rookeof Jore Janoki * * * is this: That I am in possession on 

puim right of mouzah Naharjore and mouzah Amkura in tkana Assensole, 

Pandra, under the said second party at an annual rent of 
3. 475. My officer repeatedly went to pay the aforesaid rent for the 
years 1295 and 1296, amounting to Rs. 950 [8] and Rs. 93 cesses 
from the year 1294 to the year 1296. in all Rs. 1,043, into the mal 
atcnerz of the said second party at Poddardihi in due time, but the rent 
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The suit was originally brought by one Abdul Razak against the 
executor, with whom the widow was made a co-defendant. The widow 
filed in her defence a written statement of her claims against the estate. 
The suit of the then piaintitf was dismissed on the 5th February 1892, 
and this was affirmed on apneal on the 10th March 1894 in Ahdul Razak 
V. A(ja Mahomed Jaffer [11] Bindanim (1). Before that final order she 
was, on her own petition, made a plaintiff instead of a defendant. 

On the 14th Sentember 1892 the executor filed his accounts. To 
“ these the widow objected, and on the 5th December following she filed a 
petition stating, as plaintiff, all her claims and contentions, which were 
to the same effect as in lier former written statement. She stated that 
' the bequests in the will of her husband, as a Shiah Mahomedan, could 
* only he valid so far ns they could be payable out of one-third of his estate : 
that she was entitled to sums amounting to Rs. 30,000 held in fixed 
deposit by a Bank on her late husband’s account, they having been 
assigned by him to her as a gift; that she was entitled to have her one- 
fourth share, as widow, assessed upon the value of land on which houses 
belonging to the estate were built, as well as on the houses, which latter 
had been admitted to be subject to her share ; that she was entitled to 
maintenance for one year from her husband's death : that she had been 
wrongly debited with rent as due from her to her husband’s estate on 
account of her having occupied a house of his till it had been sold — a period 
of eleven months. 

On the 21sb November 1892, the Recorder gave judgment on the 
widow’s claim relating to her right to share in the proceeds of the sale of 
the land as follows : — 


“ The plaintiff in this case is the childless widow of a Mahomedan 
belonging to the Shiah sect, and I have to decide now whether she is 
entitled to a share in the land on which certain houses belonging to her 
husband’s estate are built. It is admitted that she is entitled to one fourth 
of the pure personalty and to one-fourth of the value of the houses apart 
from the land. The authorities seem to me to make it uerfeotly clear that 
she is not entitled to share in the land. The law is thus stated by Baillie, 
Imamia, p. 295 : ‘Where the wife has had a child by the deceased she 
inherits out of all that he has left ; and if there was no child she takes 
nothing out of the deceased’s land, but her share of the value of the 
household effects and buildings is to be given to her. It has been said, 
however, that she is to be excluded from nothing except the mansions and 
dwellings, while Moortuza (may God he pleased with him) has expressed 
a third opinion to the effect that the land should he valued and her share 
of the value assigned to her. But the first opinion is that which appears 
to be best founded on traditional authority.’ The correctness of this 
translation was impeached in Asloo v. t7mtf«fM7in255a(2).land another transla- 
tion [12] was made by the Court interpreter, the material portion of which 
is this: If there be no child she inherits nothing of the land, hut her 

share of the value of goods and buildings will bo given to her.’ Ameer 

Ah, J., in The Personal Law of the Mahomodans.” says : ' But when she 
has no child, or when a child was born to her, bub died before the decease 
of her husband, then she is entitled to a fourth share in the personal estate 
only including household effects, trees, buildings. &c.’ She takes no 
interest in the real estate. And in the Tagore Leobures. 1874. the rule is 
t hus stated: If there is no such child she takes nothing out ot the 

(1) 21 C. 666 = 21 I. A. 56. 


8 


(2) 20 W.R. 297. 
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deceased’s land {arz)^ bub her share of the household effects {alat) and 
buildings is to be given to her.’ I think, therefore, that the widow is not 
entitled to share in the land.” 

On the 24th January 1893 the Recorder gave judgment restricting 
the source of the three per cenu. commission bequeathed to the executor 
(on the ground that it was no debt, bub a legacy) to a one-third part of the 
testator’s estate. He added : — 

“The law is perfectly clear that a Mahomedan cannot by a 
testamentary disposition deprive his lawful heirs of their share in the in- 
heritance ; nor dispose of more than one-third of his estate. It was argued 
that the khoom is a debt, and that an executor is entitled to sell as much 
of the estate as is necessary in order to defray debts. But the answer to 
this argument appears to me to be this that if a Shiah died intestate or 
leaving a will without a provision as to khooms there would be no one who 
could legally enforce the payment of money on this account, and I find 
in Mr. Justice Ameer Ali’s recent work on Mahomedan Law the statement 
that a bequest is lawful, for, among other objects, ‘ Koivm * so that be 
does not treat it as a debt ” (1). 
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Upon the question whether this widow was entitled to one year’s main- 
tenance, in addition to her share by law, the Recorder on the same date 
adjudged her to be so entitled on the authority of the passage in the Koran 
translated by Mr. Justice Ameer Ali in his work on the “ Personal Law of 
the Mahomedans,” Vol. II, 1894, containing the law relating to 
Succession and Status,” where it is said that several jurists have, in conse- 
quence of that passage, held that a widow has a right to maintenance, 
independently of any share that she may obtain in the property left by 
her husband. 

As to whether this widow had been properly charged by the 
executor for the use and occupation by her of her late husband’s 
house after his death till the sale of it under his will, the Recorder 
[13] found no authority for holding that an heir was so chargeable ; and 
he therefore answered the question in the negative. 

On the 2nd March 1893, after taking evidence as to the alleged gift of 
the money deposited in the Bank, the Recorder found against the gift 
having been made, both because he disbelieved the evidence and because 
be held “ that the mere possession of the receipts was nob enough to 
enable the nlaintiff to exercise the right of pronerty over the money in the 
Bank.” He was of opinion that, even assuming the plaintiff's statement 
to be true, she could not succeed: and upon the facts, also, he could not find 
that the gift was made. 

On the same date the Recorder made a decree for an account to be 
taken on the basis of the previous decisions. The executor filed his 
account on the 10th July following according to the above principles. On 
the 24bb July, then next, the widow filed further objections, upon which 
the Recorder, delivering another judgment, gave his opinion that the “only 
■way of ascertaining the share of the rents is by ascertaining the value of 
the land, and of the houses, separately, and apportioning the amount 
received as rent ; and this has been done.” He added : — 

* As regards the moneys invested, it is admitted that the widow would 
not have been entitled to share in the immoveable properties if they bad 


(1) The word khoom ia given in Wilson’s Glossary of Indian Terms as vernacular 
for khaum^ meaning people, tribe, &c. 
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remained unsold, and I do not think that she can be allowed to share in 
the proceeds/’ 

“ The final decree, dated the 14th September 1893, so far as it related 
to the points disputed in this appeal, was as follows : — 

It is ordered and declared that: 1. The plaintiff is not entitled to 
share in the land on which the testator’s houses stood, but her share in 
such house property is a one-fourth share of the value of the buildings on 
^ such land. 2. The directions in the will of the deceased that the executor 
shall be allowed to charge three per cent, commission, and that he shall 
deduct one-fifth for khooms, are only valid as bequests out of one-third of 
^ the testator’s estate. 3. The plaintiff is not entitled to the amounts of the 
fixed deposits. 4. The plaintiff is entitled to share in the income arising 
* from the rents of houses until her share has been fully paid to her. 5. The 
plaintiff is entitled to be paid maintenance out of the estate of the testator, 
at the rate of Rs. 150 a month for twelve months. 6. The executor is not 
entitled to charge the plaintiff for the use and occupation of one of the 
testator’s houses, after his death.” 

From this decree both parties appealed. 

tl4] Mr. J, Z). MaynCf for the executor, appellant. — In reference 
to the commission of three percent, payable under the will to the executor, 
the necisjon of the Recorder should have been that the whole estate was 
chargeable with this money. It was a remuneration directed to be paid 
by the wdl on account of the duties to be discharged by the executor, and 
it should nob have been dealt with as a legacy of which payment was to 

n one-third only of the testator’s estate. The one-fifth share 

allotted for khooms by the will should also be taken as payable out of the 
whole estate. This might be regarded as a direction for the management 

II . and the commission also. Next to be disputed was the 

allotment to the widow of Rs. 1,800, as money for a vear’s maintenance, 
over and above her share as one of the heirs. It was a rule founded on 
principle that a widow snould have no maintenanoe after her hushaud's 

iTS' u authority was to be found in the Hedaya (as translated 

by Hamilton), Book I\, chap. 15, s. 3, where it was plainly declared that 
mam .onance is not due to a woman after her husband’s decease aocordinc 

/ir’ husband’s right in his property ceases on his 

fS/ae Mahomedan Law. Imamia 

(1869), at pu. 170, 171. The contention was that the widow took only 

her share by mheritance, or under the will, by Mahomedan law 

not to h« nh"'" bad also erred in its judgment that the widow was 

occunation oTfh '"hich she had remained in 

At thp r) ‘he premises of which a sale had been directed bv the will. 

widl™ ^ ‘■eatator the property passed to his heirs, and if the 

tor wTs'ri^hl? h I^hat had become their house, the exeou- 

fn reWine the T t ' right 

i^eipts " ^ over of the deposit 

of a Shiah^ahoin been light in deciding that the childless widow 

lant The wiHnTO' the widow, respondent and oross^appel* 

nheritt ir .u according to Mahomedan law, [18] was to 

S” .S ‘i'! o', *■» . .hire “Li 

anoes , and this could not be reduced by any directions 


10 



XIII.] 


A, M. JAFPER BINDANTM V, KOOLSOM BEEBEE 25 Cal. 16 


in the will of her husband. Her right; to that share arose immediately on 
the death of her husband, and she was entitled to all profits to the amount 
of her share. Her right to a proper maintenance for twelve months after 
her husband’s death was supported by the text quoted in the “Personal 
Law of the Mahomedans,” 1894, by Mr. Justice Ameer Ali, which text was 
the highest authority. He referred to chap. X relating to the “ rights 
and duties of the married parties,” s. 1, p. 369. The passage from 
the Koran was : “ Such of you as shall die and leave your wives ought to 
bequeath to them a year’s maintenance.” This was understood by several 
jurists, as stated by Mr. Justice Ameer Ali, to bo a maintenance independ- 
ent of any share she might obtain. 

Next, the widow was not chargeable with the occupation rent, and 
the Recorder’s judgment on both this and the above points should be 
maintained. In her cross-appeal, however, she contended that the Record- 
er's decision was wrong in declaring her disentitled to the fixed deposits, 
and to a share in the land on which the houses belonging to the estate had 
been built. As to the latter claim, the authority cited by the Recorder 
from Baillie’s Imamia might refer to land not built upon. The opinions 
which negatived the widow’s right to a share in the land of her husband 
might refer, on a proper construction of them, to land other than the sites 
of houses, and not refer to land which went with a building, as part of the 
whole tenement. It was difficult to see how the value of the house sepa- 
rately from that of the ground could be estimated unless a ground rent had 
been fixed. He referred to the passage quoted in Baillie’s Imamia Law, 
Book VII, chap. IV, from the Shurayul Islam, discussed and re-translated 
in Asloo V. Umdutunnissa (l). 

Mr. J. £). Mayne replied, contending that in the calculation of the 
widow’s share, it was necessary to deduct both the proceeds of the land 
sold, and the rental value of the sites of all rent-pn.ying houses belonging to 
the estate. 
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JUDGMENT. 

Afterwards on the 7th April, their Lordships’ judgment was delivered 
by 

[16] Lord Davey. — This appeal and cross-appeal from the Court of 
the Recorder of Rangoon deal with questions which have arisen in the 
administration of the estate of Hadji Hoosain Bindanim, a Mahomedaa 
of the Shiah sect. The testator died in February 1890, leaving one widow 
Koolsom Beebee (respondent in the principal appeal and appellant in the 
cross-appeal) and no children. 

The contents of the will so far as material may be shortly stated. 
The testator appointed his nephew Aga Mahomed Jaffer Bindanim (the 
appellant in the principal appeal) his sole executor and trustee, and 
directed him to sell his property and deduct from the proceeds of sale all 
costs and charges and a commission of three per cent. He devoted one- 
fifth part of the remainder (called khooms) and a sum of Rs. 3,000 to religious 
purposes, and directed his executor and trustee to divide the remainder, 
after deduction of the said sum of Rs. 3,000 and Rs 2,500 due to bis wife 
Koolsom Beebee for dower, into three equal shares and to retain a one- 
third share and divide the remaining shares between his heirs who were 
his said wife and brother Aga Abdul Hadee Bindanim in the shares and 
proportions in which they would be entitled to the same according to 
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Mahomedan law, and made a particular provision of the reserved one-fchird 
share. The testator declared that his executor and trustee should have 
power to charge a commission of three per cent, on the proceeds of sale of 
his property real and personal and cash. 

Part of the testator's property consisted of land with buildings on it. 

Several questions were raised on taking the accounts of the executor, 
four of which are submitted for decision in these appeals. 

Whether the commission of three per cent, to the executor and 
trustee is payble out of the entire estate or only out of the one-third which 
alone the testator could bequeath by his will ? 

27id. Whether the widow was entitled to maintenance for anv and 
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7 Sar. P.C.J. period after the testator's death ? 

199. Whether she ought to be charged with an occupation rent for 

the time during which she continued to reside in the testator’s house after 
bis death ? 

t^73 Whether the widow can by Shiah law take any share bv 
inheritance in the land on which the buildings stand as well as in the 
value of the buildings. 

( '> claimed adversely to the estate to be entitled to a sum 

o( acs. 30.000 owing to the testator on deposit notes of the Bank of Bengal 

w 1 s e alleged the testator had given to her on the Alondav preceding 
the hnday on which he died. 

To deal with the last-mentioned question first. The deposit notes 
signe y fc 0 agent of the Bank are in the form of receipts from the testa- 
or o e sum mentioned in them bs a deposit bearing interest at the rate 
mentioned to remain till notice of twelve months on either side expires. 
Ihey con .am in the margin the words “ not transferable,” and are not in 

^ entitle the bearer of the notes to the debts created 
fivfdpni''Vrr!uT respondent Koolsom Beebee in her 

inSnospH ^ t^^tator being then 

herThp n apparently in contemplation of his early death) handed 

will go to tirR'^ I formalities, and added “ after taking a bath I 

thi- extent .* and transfer the papers to your name.” Her story to 

The Mo! . ^ witnesses who said they were present. 

comn Pt! fche notes in the Bank, or do any act to 
complete Koolsom Beebeo s title. 

told <’oubt 9 as to the truth of the storv 

even if her ivT witnesses, but he has also held that 

not therefore en^H^rl^i” accepted the gift was inconoplete, and that she is 
UOC cneiotora entitled to the monov on deposit 

point itis ’‘®''®® Recorder on the latter 

thTevidence 1 T ‘he value of 

to transfer the clear that the effect of handing the notes was not 

hei to recover the g'^e the widow the dominion over them or enable 

shovvs a^btention ‘''® ’"“st the evidence 

oo “1" zt ‘ f‘'‘ 't “■* 

mortis causa in English sense even T <luest.on here of a rfoiwfio 
were known to the Mahomedan’ law. ® ° PfoPerkV 

execute?? JdmmiSS bt “pailTuw’dut^dT Ihd'l'e'^h^^d'^^ ft® 

legacy .0 the eao.uto, aed c™ta!n°rnotir,tv“tr.;' debt ‘ 
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The learned Recorder has decided that the widow is entitled to main- 
tenance at the rate of Rs. 150 per mensem for one year after the testator’s 
death, and he has done so on the authority of a passage of the Koran 
quoted by Mr, Justice Ameer Ali in his work on the Personal Law of 
Mahomedans, on which the text-writer makes the observation that 
several jurists have held that a wife has a right to be maintained out of 
her husband's estate for a year independently of any share she may obtain 
in the property left by him. Unfortunately the writer does not give any 
references in support of his statement, and Counsel have nob been able to 
furnish their Lordships with any. On the other hand, the Hedaya (Book 
IV., ch. XV, s. Ill) says expressly : " Maintenance is not due to a 
woman after her husband’s decease,” and gives reasons for so holding. 
The Imamia (Baillie, p. 170) after saying that it would seem that after 
the death of her husband the widow has no right to a residence except in 
the single case of her being pregnant, says : “ A widow has no right to 
maintenance, even though she be pregnane.” 
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Their Lordships on these authorities must hold that a Mahomedan 
widow is not entitled to maintenance out of her husband’s estate in addition 
to what she is entitled to by inheritance or under his will. They do not 
care to speculate on the mode in which the text quoted from the Koran, 
which is to be found, Sura II. vv. 241-2, is to be reconciled with the law as 
laid down in the Hedaya and by the author of the passage quoted from 
Baillie’s Imamia. But it would be wrong for the Court on a point of this 
kind to attempt to put their own construction on the Koran in opposition 
to the express ruling of commentators of such great antiquity and high 
authority. 

The executor in his accounts charged the widow with an occupation 
rent for the period of eleven months during which she continued to occupy 
the testator’s house after his death. She [19] objected to the charge on 
the ground that she had never contracted to pay a rent, and the learned 
Recorder has decided in her favour. Their Lordships do not disagree 
with the Recorder. It is quite true that when one occupies the house of 
another with his permission there is prima facie an implied contract to pay 
an occupation rent. But this implication may be rebutted by showing 
the circumstances under which possession was taken, e.g,, that the house 
was lent to the occupier, or that he was a caretaker. In this case the 
widow’s occupation is referable to the previous occupation by her husband 
and herself, and as one of the heirs and one of the residuary legatees she 
had an interest in the house (apart from the land). No notice appears to 
have been given her that she would be charged a rent, and their Lordships 
think that in the circumstances of the case they cannot imply a contract 
on her part to pay a rant, but they must treat her as having occupied the 
house until sale on behalf of herself and the other parties interested as 

caretakers. 


There only remains the question raised on the widow’s behalf that 
she is entitled to share in the land on which the buildings stand as well 
as in the value of the buildings themselves. The argument urgel by 
Mr. Branson was that the text from Baillie’s Imamia, p. 295, quoted by 
the learned Recorder refers only to agricultural land, and that a childless 
Widow is, according to the proper construction of that text entitled by 
Shiah Law to share in land forming the site of buildings. The argument 
18 oharaoterized by novelty and boldness. It is unsupported by any 
authority, and is contrary to the accepted doctrine on the subject. Their 
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Lordships have no hesitation in agreeing with the learned Eecorder in 
rejecting it. 

Their Lordships, therefore, will humbly advise Her Majesty that the 
final decree of the learned Recorder dated the 14th September 1893 be 
reversed so far as it decrees “7. That the plaintiff Koolsom Beebee is 
entitled to be paid maintenance out of the estate at the rate of Rs. 150 
per month for twelve months,” and instead thereof it be declared “that the 
olaintiff Koolsom Beebee is not entitled to maintenance out of the 
estate after the date of the testator s death,” and in other respects that 
the decree be affirmed. .\s the appeal of the appellant [20] Aga Mahomed 
Jafier Bindanim has partly failed and partly succeeded there will be no 
order as to the costs of that appeal. The appellant Koolsom Beebee 
must pay to Aga Mahomed Jaffer Bindanim the costs of her appeal. The 
other respondents in each appeal have not appeared and there are no costs. 

Decree affirmed with a variation. 

Solicitors for the appellant, Aga Mahomed Jaffer Bindanim ; Messrs. 
Bramall, White i£ Sanders. 

Solicitors for Koolsom Beebee: Messrs. Hopgonds <C- Dowson. 


28 C. 20 (P.C) = 21 I, A. 187 = 2 C.W.N. 1 = 6 P.R. 1897 Cr. = 7 Sar. P.C.J. 239. 

PRIVY COUNCIL. 

Present ; 

The Lord Chancellor Lord Walso7i, Lord Hobhouse, Lord Macnaghten, 
Lord James of Hereford, Sir Richard Couch and Mr, Way, 

[On appeal from the Chief Court of the Punjab.] 

Muh^mad Yusuf-ud-din {Petitioner), Appellant v. The 
Queen-LmpreSs {Respondent.) [7th July 1897 ] 

«i ib.f “ir bSLt .srs •>>• «„.,pb„d.,b. 

expressed to be “along the lino of railwav”*^ Resident at Hyderabad ia 

through Independent " 

GoTe;:i“n.foU:rdU o7rhe‘22“r''oh“7s88'' (wh- ‘h “’m ‘•‘e 

authority, or add to that grantV hvThe M ‘ ^ 7 ^^7 

the lands of the Hyderabad State RaUwav justify the arrest on 

warrant of the Magi.^trate of a District in^Rritirh ° *^7 Nizam under the 

offence committed in British India and im -h jndia, on a charge of a oriminal 
administration. ' ““^“"nected with tho Hyderabad Railway 

Jur'isd7ti:n\'’aTbL" Rranted^: abovo7vas 

the warrant of the Court in British India his g'ound for his arrest under 
having been committed on thosT ands and not “H. not 

railway. having been oonnocted with the 

Oas. V56 : L^c“219 = ^0.'l.J ^SOsllOlf =‘S' a' L In'*- 
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[21] Appeal from an order (17fch February 1896) of the Chief Court 
as a Court of Criminal Revision. 

The question raised on this appeal was whether or not the jurisdiction 
conferred by His Highness the Nizam of Hyderabad upon the Govern- 
ment of India along the line of the Hyderabad State Railway had been 
exceeded by the arrest of one of his subjects, on the lands of that railway, 
under a warrant of the Magistrate of a District in British India, upon the 
.charge of having committed a criminal offence within that Magistrate’s 
District. 

The appellant, Sayad Muhammad Yusuf-ud-din, a Hyderabad 
subject, and a talkudar, or District Officer, in the service of the Nizam, 
was arrested on the 28th November 1895, under a warrant of the Magis- 
trate of Simla in the Punjab, on a charge of having abetted at Simla the 
offer of an illegal gratification to a public servant, the Record-keeper of the 

Foreign Department of the Government of India, contrary to ss. jel 
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of the Indian Penal Code. 

Of the substantive attempt to bribe Mr. Schorn on the 12th and 13th 
June 1895, the attempt not having succeeded, one Gopalchunder was 
-convicted by the District Magistrate of Simla, Captain Beadon, on the 
8th July, 1895. In the course of that trial it appeared that Gonalchunder, 
who kept an hotel at Simla, had acted at the request of a person, then 
staying in the hotel, known as a Sirdar of Hyderabad. 

On the 18bh September 1895 the District Magisbate, on application 
made from Hyderabad, signed and issued bo the Resident at Hyderabad 
a warrant for the arrest of the appellant. In issuing this instead of a 
summons, the Magistrate recorded his reason, in conformity with s. 90 
of the Criminal Procedure Code (that being one of the reasons there 
specified), and he added the following note : — 

“ Nt B, — Iq handing this warrant over to the Thagi and Dakaiti Department, I 
have explained that it cannot be executed outside British India, except through ^a 
Political Agent, If the accused is in Foreign Terriorty, the Resident who applies for 
the warrant, and is Political Agent for Hyderabad, must decide whether he can be made 
over to the British Courts under the Extradition Law.** 


[ 22 ] The warrant on reaching Hyderabad was endorsed by the second 
Assistant Resident to the Magistrate Superintendent of Railway Police, and 
by him endorsed for execution by the chief constable of Railway Police, who 
executed it by the arrest of the appellant within the limits of the Hyderabad 
State Railway at one of the stations, on the 28th November 1895. On the 
30th of the same month the accused was released and held to bail to appear 
to the charge at Simla. This he did on the llbh December. The case was 
adjourned, and in the end fixed for hearing at Amballa, an order having 
been made, upon consent, by the Chief Court, transferring the case to that 
District, where it was postponed. Meantime, on the 22nd January 1896, 
the appellant petitioned the Chief Court to cancel the warrant under which 
he had been arrested, and the order for its issue. Among other grounds, 
he alleged that the issue of this warrant by the Simla Magistrate for 
execution in Hyderabad territory was contrary bo law, and that his arrest 
in that territory was illegal. His petition was that the proceedings taken 
should be set aside, and that further proceedings should be stayed, pending 
the orders of the Court. On the 17th February 1896 this petition was 
dismissed by the Chief Court, Frizelle and P. C. Chatterji, JJ. ; and 
.against this order of dismissal the present appeal was afterwards preferred. 

On the 7th April following the charge against the appellant came on 
to be heard by Captain Parsons, Magistrate of the Amballa District, the 
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accused being present. A commission was issued for the examination of 
some witnesses at Hyderabad, and their examination took place. Bub on 
the 11th May 1896 the proceedings in the Amballa Court were stayed, the 
accused, on a petition preferred by him to Her Majesty in Council, having 
obtained special leave to appeal. 

The following is the material part of the Government Notification of 
the 22nd March 1888, published in the Gazette of India of the 24bh idem^ 
upon which the judgment of the Chief Court proceeded, without other 
evidence before them showing the jurisdiction granted by the Nizam: 

"Fort William. 22nd March, 1888. Whereas His Highness the 
Nizam of Hyderabad has granted bo the British Government full jurisdic- 
tion within the [23] lands which are occupied, or may hereafter be 
occupied, by His Highness the Nizam's Guaranteed State Railways Com- 
pany, by the Great Indian Peninsular Railway, by the Madras Railway, 
and by the Southern Mahratta Railway respectively (including the lands 
occupied as stations, outbuildings, and for other railway purposes) ; in 
exercise of this jurisdiction, and of the powers conferred by ss. 4 and 5 of 
‘The Foreign Jurisdiction and Extradition Act. 1879’ and of all other 
powers enabling him in this behalf, the Governor-General in Council is 
pleased to issue the following orders : — 


Parti. The provisions, so far as they may by applicable and as 
amended for the time being by subsequent enactments of the Acts 
mentioned below, are hereby extended to the aforesaid lands, namely 
Act XLV of 1860 (the Indian Penal Code). Act V of 1861 (for the Regula- 
tion of the Police). Act VI of 1864 (the Whipuing Act). Act I of 1871 
(the Cattle Trespass Act), Act X of 1882 (the Code of Criminal Procedure) 

&C., (VC. 

Part -2. For the purpose of the exorcise of criminal jurisdiction 
within the aforesaid lands, the Governor-General in Council is pleased to 
make the following arrangements : 1, There shall be a Railway Magistrate 
who shall he the second Assistant lo the Resident at Hyderabad, 2. The 

!''ive the powers of a District Magistrate as 
described in the Code of Criminal Procedure.” 

Act Jurisdiction and Exiraditiou 

Act, 1879, leferred to in the above, contains in chap. II the following : — 

The officers in places beyond British India. Section 4. 

^oveinoi-Goneral in Council may exercise anv power of jurisdiction 

British Indwe Government in such manner and to such extent as the 

time to time thinks fit. Section 5 A 

Genial in CouncH 

thereof bv h^7 te J«>'i«<’i®'ion. and of tho delegation 

fho^^o^r °* °''^®‘'.®®"f'tions to which such persons are to conform and of 
the local aiea within which thjir powers are to be exercised shall he eon- 

olusive proof of the truth of tho matters stated in tho Notiiioation.” 

appointment, powers and jurisdiction of 

Gove™o.G,„„., zr “o'u.t ZZ 
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[24] Ab the making of the order of the 17ch February 1896 by the 1897 
Ohief Court, after dealing with objections on bebalf of the petitioner to July 7. 

the legality of the criminal proceedings ab Simla, Frizblle, ,T., said 

“Tne main ground of this petition is that the Magistrate of Simla PRIVY 
had no jurisdiction to issue a warrant of arrest for execution in the COUNCIL. 


Hyderabad State for an offence committed at Simla against ss. 116 and 161 
of tbe Penal Code by a subject of the Hyderabad State, contrary to the 
Extradition Treaty with His Highness the Nizam, which exempts the 
subjects of His Highness from surrender ; and that it never should have 
been executed. This objection would have had more force had the war- 
rant been issued for execution, or been executed, at a place in the 
Hyderabad State over which the British Government has no jurisdiction. 
But it was executed at a place over which full jurisdiction is possessed 
by the British Government under the Notification already quoted, and to 
which the whole of the Criminal Procedure Code was extended by that 
Notification, and in my opinion a warrant so executed was as legal as 
if it had been executed in any district in British India. If it had been 
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executed or intended to be executed in Hyderabad territory, in which no 
such jurisdiction had been coded, I think excention might have been more 
properly taken than, as the case stands, to both its issueand execution. But 
it was not carried out, or apparently issued with a view to its being carried 
■out, at a place within the Nizam’s jurisdiction. It was addressed to the 
Besident of Hyderabad, and its manner of execution expressly left to him. 
He, it may be observed, has under the Notification jurisdiction for all 


purposes connected with the administration of criminal justice within the 
limits therein specified.” 

The Judge further said : — 

Had there been an addition to ss. 1 and 82 of the Criminal 
Procedure Code that this Act exbendel to the whole of British India, and 
any territory over which jurisdiction was ceded under s. 4 of Act XXI of 
1879 (under which the Notification was issued), and that a warrant of 
arrest may be executed at any place in British India, or any place over 
which jurisdiction had been ceded under the last-mentioned Act, the case 
would have been perfectly clear. To my mind the Notification had exactly 
the same purport and effect as if this addition had been made to the 
Criminal Procedure Code. It expressly extended the whole of that Code 
to the lands specified, and this involved the extension of the limits men- 
tioned in s. 82 and made s. 83 applicable, under which the District Magis- 
trate of Simla could have sent the warrant bo the Bailway Magistrate of 
Hyderabad. The latter Magistrate was bound to treat tbe warrant in the 
same way as any other Magistrate, subject to the Procedure Code, would, 
have been bound to treat it, and did accordingly execute it in the manner 
laid down in s, 83, 

[25] ‘ Tnat the petitioner is a subject of the Hyderabad State does 
not affect the matter. Full jurisdiction in the place where he was arrest- 
ed was ceded over Hyderabad subjects as well as British subjects. The 
Notification contained no exception or reservation, and petitioner was, 
within those limits, equally liable to arrest as he would have been at Simla 
itself, or in any other district in British India.” 

Chatterji, J., who concurred, said in the course of his judgment: — 
The petitioner must be presumed, for the purposes of this case, to 
be a subject of His Highness the Nizam, as stated in his affidavit, there 
being no averment to the contrary, bub his alleged offence was committed 
at Simla, and is triable there, and there is no question of his exemption. 
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from the jurisdiction of the Simla Court on the ground of his being a 
foreign subject. ” 

The Judge further said 

[t was admitted by the learned Counsel for the petitioner that the 
jurisdiction exercised by the Governor-General in Council over the lines of 
railway extended to all classes of persons found within their limits, whether 
subjects of the British Government or of the Hyderabad State. Indeed 
this seems perfectly clear from the preamble to the Foreign Jurisdiction 
and Extradition Act. 1879, as well as from che terms of the Notification 
above quoted. The contentions of the petitioner against the warrant are 
divisible into two heads — (1) illegality of the warrant as issued from the 
Simla Court ; (2) illegality of its execution within. the line of railway in the 
Hyderabad territory. 

“The legality of the warrant is attacked on the grounds — -(1) that it 
was intended to be executed in foreign territory, as shown by its being 
directed to the Resident at Hyderabad, and its description of the petitioner; 
and (2) that the Code of Criminal Procedure gives no authority to British 
Indian Magistrates to issue warrants executable outside British India. In 
my opinion the conclusion does not seem to follow from the premises.” 


He further said : — 


“ In so far, therefore, as the argument proceeded upon the provisions 
of the Code of Criminal Procedure or on general principles, it does not 
appear to be sound; but it is not necessary to discuss this part of it any 
further, as the warrant does not appear to have been intended by the 
District Magistrate of Simla to be executed outside British India. The 
mere fact that it was addressed to the Resident at Hyderabad does not 
prove that it was so intended. On the contrary, Captain Beadon *3 order, 
dated 18tb September 1895, clearly shows that he was fully aware of the 
provisions of s, 82. His views about extradition may be mistaken, but 

they are not sufficient to show that he asked for the execution of the 
warrant contrary to law. 

Executions of warrants of British Courts within the railway lines in 

Hyderabad territory, and of warants of the Railway Magistrate of such 

[26] territory in British India, must bo of constant ocourronce, for the 

object of acquiring the British jurisdiction within the railway limits is to 

obviate the dangers and inconveniences of the difference and clashing of 

jurisdictions. A contention like the present, though possibly not yet raised, 

can be raised in scores of oases, and, if it is correct, must nullify the 

whole arrangement, and leave matters where they were before the special 
jurisdiction was acquired.” 


In conclusion, the Judge summarized his reasons as follows : 

The Noti6cation extends the provisions of tho Code of Criminal 
Procoaure to the territory occupied by tho railways, ‘so far as they may 
be applicable. These provisions have, therefore, to he applied with 
modifications suited to the circumstances and conditions under which such 
teriitory is administered. Bearing in mind the object in acquiring 
jurisdiction over these tracts, and in order to give effect to it and to avoid 
the mconveniences which would necessarily result from adopting a 
different construction we must. I think, read ss. 1 and 82 of tho Code as in 

‘ BSisrindi'- 'u specifying such lands were inserted after tho words 

Sections, and tho word ‘warrant’ in Chap. VI. 
understood to include warrants issued by Criminal Court sin British India 

as well as by such Courts within the linos of railway. If this construction 
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is correct, as I hold ib is, the warrant in this instance could be and was 
lawfully executed at Lingampally.” 

Pursuant to leave obtained by him as above mentioned, the accused 
appealed to Her Majesty in Council. 

While his appeal wafft pending, copies of a correspondence between 
the Governments of India and of Hyderabad were added in a supplemen- 
tal record, showing the grant of civil and criminal jurisdiction made by 
the Nizam in 1887. The letters included one of the lOth September 1887, 
from the Nizam’s Minister to the Resident, stating that his Highness 
acceded to the reqnesr of the Government of India that such a jurisdiction 
should be granted, “as is the case on other lines running through Independ- 
ent States.” The contents of this are stated in their Lordships’ judgment. 

Mr. H. H. Asquith^ Q. G. and Mr. J. H. A. Branson, for the appel- 
lant. — The arrest was illegal for want of jurisdiction in the Court which 

issued the warrant, and for absence of lawful authority to execute it at the 

* ^ 

place of the arrest. The Simla Magistrate had no jurisdiction to order the 
execution of the warrant in Hyderabad territory. The accused was not a 
British subject, nor was he resident in British India. He was a subject 
of the Nizam, within whose territories he was when arrested. 

[27] That the place of arrest was a station on the Hyderabad State 
Railway within the lands occupied by the Railway, as referred to in the 
Notification of the 22Dd March 1888, did not render the arrest any the 
more lawful. This was the appellant’s case. 

The judgment of the Chief Court was erroneous in holding that the 
sections of the Code of Criminal Procedure enacted for British India 
relating to the warrant of arrest and its execution, bad obtained force, in 
virtue of a grant of criminal jurisdiction from the Nizam to the Govern- 
ment of India, over the railway lands in Hyderabad territory, as much as 
if those lands were a district in British India. No jurisdiction so extensive 
as to render possible such a state of things had been granted by the Nizam. 
The authority which he had, in fact, granted was contained in the letter 

from the Nizam’s Minister to the Resident- of the 10th September 1887, 

which showed the jurisdiction of the British Indian Magistrate to be exer- 
ciseable for the maintenance of order along the lines of railway in Hydera- 
bad, as in other Independent States, upon the lines running through them. 
In so far as the Notification exceeded the terms of that grant it had no 
effect. The railway station where the arrest was made was, no doubt, 
within the limits specified in the Notification. But the lands occu- 
pied by the Railway Company were not in any sense British territory. 
The plan of cession of territory for the purpose of administering justice on 
the lines of railway in Independent States, at one time followed, had been 
abandoned as inexpedient ; and the grant of a jurisdiction, civil and 
criminal, over the lands comprised within railway limits, had been made 
at the request of the Indian Government. This, however, was not a 
general jurisdiction for the repression of crime in India, but for main- 
taining order in connection with railways in Independent States. The 
NobiOcation purported to exbend the provisions of the Code of Criminal 
Procedure *‘so far as they maybe applicable” to railway lands in Hydera- 
bad. ' It was submitted that they could not be applied for the purpose of 
arresting an offender in the circumstances of the accused. The argument, 
however, for him did not rest only on the ccnstrucbion of these words. 
The character of the offence charged, taken in connection with the place 
of its coihtnission, if committed at all, showed that the [28] criminal 
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jurisdiction along the line, as granted by the Nizam, could have no appli- 
cation to:tbis offence. That criminal jurisdiction comprehended only 
offences th%t had a local, or some other, connection with the Hyderabad 
State Railway, its good order and regulation — a connection that did not 
exist in the present case. The Notification purported to extend the 
provisions of the Code of Criminal Procedure “ so far as they may be 
applicable” to railway lands in Hyderabad. It was submitted that they 
could not be applied for the purpose of arresting an offender in the 
circumstances of the accused. The argument, however, did not rest only 
' on the construction of these words. The character of the offence charged, 
taken in connection with the place of its commission, if committed at all, 
showed that this jusisdiction, as granted hy the Nizam, could have no 
application. It was applicable only to ofiouces that had local, or some 
other, connection with the good order and regulation of the Hyderabad 
State Railway, a connection that did not exist in this rase. 

Mr. A. Cohen. Q. C.. and Mr. J. D. Mayne submitted the following as 
their principal points. — The jurisdiction over the railway lands depended, 
not upon any legislation, but upon powers acquired hy agreement with the 
State through which the railway was made, the Government of India, in 
the exercise of the rights of the Crown delegated to them, accepting the 
authority conferred by the Nizam. There were several kinds of extra- 
territorial jurisdiction exercised by the Governor-General of India in 
Council over lands in Independent Indian States. Some of these were 
referred to in the Act XXI of 1879. The Indian railways, especially in 
the west and central parts of India where Indian States and British Indian 
territory were interlaced, had been found to require the exorcise of this 
jurisdiction, to secure the administration of justice. Different jurisdictions 
at short intervals along a line of railway could not liava worked effectively 
to repress crime and maintain order. Therefore it had been conceded that 
there should he one jurisdiction only, which should be that of the para- 
mount Power. This, at one time, as stated already, had been secured in 
some States by obtaining an actual cession of territory. The same result 
was now generally secured by obtaining only a grant of civil and criminal 
jurisdiction [29] over the lands comprised in the railway. There was no 
difference on this point between the Hyderabad Sfate Railway and railways 
in other Indian States, from which, as would be found, by reference to 

Aitchison s Treaties, a considerable number of grants had been 

obtained by the Government of India. 

The question here was how far the grant made by the Nizam went in 
regard to criminal procedure. Reference was made to the olfioial letter, 
from the Nizam’s Minister to the Resident, dated 10th Soptember 1837. 
Alter that grant of jurisdiction, the Notification of the 22nd March 1888 

was published by the Govornmont of India in the Gazette. From that 

time this jurisdiction, as well in Hyderabad as in other Star.es. had been 
exercised on the understanding that the railway lands along the linos were, 
for all purposes of criminal process, in. the same relation to the judicial 
system of the Government of India as if they formed part of the 
territories under the administration of that Government. The jurisdiction 

A n I l^^nds the process of the 

British Indian Codes with a complete understanding between the two 

Governments. Taking the proceedings in their order, thev were legal 

before the Simla Magistrate who acted correctly in issuing the warrant. 

Next came the arrest in an exceptional part of foreign territory where the 

warrant of a British Indian Court ^vas permitted 
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grant of criminal jurisdiction to the Indian Government. If there had 
been irregularity, when the accused appeared, as he had done, on the 11th 
December 1895, in the Simla Court, no ground for staying the proceedings 
against him was afforded. 

Again, it was apparent that the Chief Court Judges, upon whom an 
Act of the Indian Legislature was binding, had no choice but to comply 
with s. 5 of the Foreign Jurisdiction and Extradition Act XXI of 
1879, which required them to accept the Notification as conclusive. How- 
ever, the contention for the respondent now was that the letter of the 10th 
Septembercl887 had conceded sufficient powers to justify this arrest. 
The Government of India had the right under this grant to entrust the 
exercise of the jurisdiction on railway lands to such officers to be carried 
out in such manner, and with such procedure, as [30] that Government 
might consider suitable, employing such officers as it might choose for the 
purpose. Lastly, the Chief Court had been right in holding that the 
jurisdiction granted by the Nizam was not limited to persons of any one 
nationality, and that it included his own subjects. 

Reference was made to the Foreign Jurisdiction and Extradition Act, 
1879, and to the Statute of 1890, tbe 53 and 54 Vic., Chap. 37. 

Counsel for the appellant was not called upon to reply. 

Their Lordships’ judgment was then delivered by — 


JUDGMENT. 


Lord Halsbury (Lord Chancellor). — In this case their Lord- 
ships are called upon to pronounce their oninion as to whether the arrest 
of Yusuf-ud- din, a native of the Nizam’s State, was lawfully executed by 
a warrant issued by a Magistrate at Simla. 

The alleged offence for which the accused was arrested was the 
abetment in British territory of the offence which we may call compen- 
diously bribery. Their Lordships have nothing to do with the question 
whether or not, if the accused bad been found within British territory, he 
could have been lawfully tried and convicted of that offence, because tbe 
question reserved for their Lordships here to consider is whether or not 
the arrest of the man, while he was at the station on a railway which is 
locally situated within the dominions of the Nizam, was a lawful arrest ; 
nor, except for the purpose of this particular case, have their Lordships 
anything to do with the consequences of that arrest being lawful or other- 
wise. The one question which they have to determine is whether the 
arrest was lawful. 


Now, the offence which was charged against tbe accused was an 
offence committed, if committed at all, in British India, and subject to 
what is said hereafter, their Lordi=‘hips are of oninion that the territory 
on which the railway is locally built has been, and has continued to be, 
part of the dominions of the Nizam. It is important to observe this, 
because crime is in its essential nature local, and if the accused had 
been arrested in British territory there is no doubt that the British 
^thorities would have ample jurisdiction to try and punish him for crime 
But their [31] Lordships are of opinion that the railway territory has 
never become part of British India, and is still part of the dominions of the 
Nizam, The authority, therefore, to execute any criminal process must be 
derived in some way or another from the Sovereign of that territory, and 
the only authority relied on here is tbe authority given in the correspon 
denoe, which constitutes the cession by the Nizajn of jurisdiction to thi 
British Government. It is important to observe that the Notificatior 
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upon which the learned Judges in India appear to have relied could itself 
give no such authority. Even if in more extensive terms than^ in 
fact are included in the Notification it had purported to give jurisdiction, 
as the stream can rise no higher than its source, that Notification can 
oaly give authority to the extent to which the Sovereign of that territory 
(the Nizam) has permitted the British Government to make that 
Notification. Their Lordships are not prepared to differ from the 
construction which has been placed by the learned Judges in India on 
the Notification, if the Notification was itself the source of authority, 
but the notification is nob the source of authority. The authority, of 
which this is only the Notification, is derived from the Sovereign Power of 
the Nizam himself. It becomes therefore necessary, as there is no express 
treaty and no words which in themselves precisely define the amount of 
jurisdiction intended to be conveyed by the Nizam, to revert to the 
correspondence which passed between those representing the two 
Governments — to see in the first place what was asked lor and what was 
ultimately conceded. 

Now, the authority which was asked for was the authority to 
exercise civil and criminal jurisdiction over the railway lands and pre- 
mises : and if there is one thing manifest in the course of the correspondence 
more than another, it is that the Nizam jealously refused anything in the 
nature of a cession cf territory such as would confer by itself local 
jurisdiction. It is the one thing which all through the correspondence 
appears to have been refused. Too result is that one must look and sea 
what was ultimately conceded, and when one comes to look at that which 
was asked for and that which was granted it seems bo be very plainly set 
forth in the additional papers, which their Lordships understand nob to 
have [32] been placed in the hands of the Chief Court, whose judgment is 
appealed from. 

On the 28bh March 1887 the British Resident stated that the thing 
desired by the Government of India was suflicienb power “over the 
railways” to enable a Magistrate and Police Officer, recently appointed 
with the Nizam’s assent, to perform their duties ; that at present their 
action was irregular because the Nizam had never formally transferred to 
the Government of India “ full jurisdiction over the railways,” and that 
a few laws of British India which are necessary for the ordinary 
administration of criminal and civil justice should be regularly applied 
to the railways.” Upon these grounds he suggested a transfer of “ fall 
criminal and civil jurisdiction over the railway lands.” 

He pointed out that the thing asked involved no sort or degree of 
encroachment on the Nizam’s prerogative or independence ; that it was 
only doing formally what had been done practically ever since the oodq- 
mencement of the railway, and what had been done by every other Native 
Chief as railways were made, Heendedby writing: “The jurisdiction is not 
^suT^d by the British Goveoment in its own right, but is conceded by 
His Highness of his own free will for the sake of legal and administrative 

limited by thu railway fences in which the 
dilliculties that may occur are likely to bo occasioned by Europeans.” 

. V Nizam 8 Minister demurred even to this limited proposal lest 
It should encroach on his Sovereignty, and he made a counter proposal to 

J* authority such British Indian laws as are necessary for 

the ordinary administration of civil and criminal justice. 

These objections were met by the Resident by pointing out that he 
had not asked for the cession of any territory, and that the Nizam could 
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hardly intend to assert “ that the grant of the means for carrying on a 
small piece of administration in a more legaUand efficient mode than has 
hitherto been found possible, can possibly be viewed as a ‘ commencement 
of annexation of large tracts in His Highness’s dominions * by the 
English Government.” And he concluded thus : I hope that this letter 
will serve to ‘ clear the air ’ a little about what really is only a matter of 
administrative convenience and is absolutely free of any such [33] far- 
reaching consequences or designs as the draft letter would seem to 
prognosticate from it.”. 

The concluding letter, No. 21 of the additional papers, is from the 
Nizam’s Minister : “In reply to your letter, dated the 6bh instant, I beg to 
state that His Highness’s Government is willing to accede to the wishes 
of the Government of India regarding the civil and criminal jurisdiction 
along the line of railway as is the case on other lines running through 
Independent States.” If that is the only jurisdiction which is given, and 
there is no evidence of any other jurisdiction whatsoever given by treaty 
or usage or otherwise, it is manifest that the jurisdiction conferred is a 
criminal and civil jurisdiction “ along the line of railway as is the case 
on other lines running through Independent States.” The only question 
therefore that remains is whether the act complained of in this case was 
one which can in any sense be regarded as coming within the jurisdiction 
along the line of railway.” It is not suggested that the particular 
offence charged was committed on the railway, or that it was in any 
way connected with the administration of the railway. What is suggested 
is that in another part of India (at Simla) an offence was committed 
in British territory, and because the appellant was physically present 
on a portion of that line of railway over which jurisdiction is given 
for the purpose'^ of criminal and civil jurisdiction, he was open to 
criminal procedure for an offence committed elsewhere. Their Lord- 
ships are of opinion that there is no foundation for any such claim, 
that the arrest was illegal, and that the petition therefore ought to have 
been granted, and that the judgment of the Chief Court of the Punjab 
ought accordingly to be reversed. Their Lordships will therefore recom- 
mend to Her Majesty that the warrant and arrest and proceedings thereon 
should be set aside. There will be no order as to costs. 

Appeal allowed. 

Solicitors for the appellant ; Messrs. Morgan Price d Mewburn. 

Solicitors for the respondent : The Solicitor^ India Office, 
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[34] APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr. Justice Ameer Ali. 


Mathura Mohun Lahiri and others {Plaintiifs) v. Uma 

SuNDARi Deri and others {Defendants) 

[16fch July, 1897.] 

Second appeal — Bengal Tenancy Act (VIII o/’ J885t, 55.104, 108,108 — Special Judge 
under the Bengal Tenancy Act — Appeal from the decision of the Specxal Judge. 

Under tho terms of s. 108 of the Bengal Tenancy Act (VIII of 1885), a 
second appeal lies from the decision of the Special Judge on questions with 
regard to the prevailing standard of measurement, area of lands in the posses- 
sion of tenants, and the liability of the tenants to pay rent on account of any 
excess lands in their possession. 

[Rel., 16 C. L> J * 182 I 5 Ind. Oas. 332 , Appi*., 31 C. 380 (383) , R., 37 C. 30 ^ 10 0. 
L.J. 343 = 13 O.W.N. 1149 = 3 Ind, Cas. 449 ; 5 C.L.J. 538 (540); D., 26 0. 656 
(558).] 

Babu Saroda Charan Mitter and Babu Mukicnd Nath i?oy, for the 
appellants. 

Babu Protnotho Nath Sen, for the respondents. 

The judgment of the High Court (Macpherson and Ameer Ah 
JJ.) was as follows : — 
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JUDGMENT. 


This is an appeal against the decision of the Special Judge under 
9 . 108 of the Tenancy Act, and a preliminary objection is taken that 
no appeal lies, as the proceeding in which the decision was given was one 
under s. 104, and not a proceeding in which a dispute within the meaning 
of s. 106 was decided. It appears that in the course of a proceeding for 
the preparation of a record of rights, the landlords applied for a settle- 
ment of the rent, alleging iiiter alia that the tenants were holding land 
in excess of what they paid rent for. and that the rod of 18 inches to the 
cubit was the standard rod of measurement. 

The defendants put in written statements, alleging that the standard 
rod was one of 20 inches to the cubit. They denied that they hold any 
excess land, and stated that they held their holding at a consolidated rent. 

The Settlement Otiicer proceeded to deal with those allegations of the 
parties treating the application of the landlords as a plaint [35] and the 
proceeding as one in which the landlords were plaintiffs and the tenants 
defendants. Issues were framed, three of which were{l) as to the prevail- 
ing standard of measurement ; (2) as to whether the defendants held their 
holdings at a consolidated rent ; and (3) as to whether the excess land, if 
any, could be assessed. He dealt with and decided those issues, and then 
there was an appeal by the plaintiff to the Special Judge, in which the 
correctness of his decisions was questioned. 

difficult to say, having regard to the confused terms of ss. 104 to 
iUb, under what precise section the proceeding was held. There are cases 
m this Court m which it was held that there could be no disqute, and no 
decision of a dispute, under s. 106 until the draft record was prepared, as. 


Eoy FrT of 1695, against tho decree of K. N. 

^ Judge of Puboa and Bogra, dated the SOth of Auflust 

ia?ed tfeTgZcJI/rinsVa! Mabammad.^ Settlement oSoIpuT:! 
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until then, there was no entry with reference to which a dispute could be 
said to arise. These cases were made the subject of a reference to a Full 
Bench, and it was substantially decided that the exact point of time at 
which the dispute arose was immaterial, and that a dispute within the 
meaning of s. 106 might arise with reference to an entry which the Settle- 
ment Officer proposed to make in the draft record of right, although no such 
record had been prepared (l). In this case we find the landlords on one side, 
and the tenants on the other, making certain conflicting allegations as to 
the area of the land, the standard of measurement, and the liability of the 
tenants to pay any rent on account of the alleged excess area, and we find 
the Settlement Officer laying down ssues on those points and deciding them. 
It would, we think, be difficult to conceive any thing more nearly approach- 
ing a dispute and the decision of a dispute to which s. 106 would be appli- 
cable. The appeal does not raise any question as to what the fair and 
equitable rent is, but it does raise questions as to matters which must be 
decided before the Settlement Officer could settle the amount of rent pay- 
able, and we must hold that under the terms of s. 108 a second appeal does 
lie on those questions from the decision of the Special Judge. 

Turning to the appeal itself, the objection of the appellants, who 
are the landlords and the plaintiffs in the proceeding, is that the 
Special Jadge has not decided but ought to have decided the [36] 
length of the measure used in measurement, whether the defendants 
hold excess land, and whether they are liable to pay rent for the same. The 
Settlement Officer, we may add, decided that the measure was one of 18 
inches to the cubit, but that the plaintilfs bad failed to prove that the 
defendants were in possession of any land in excess of what they bad been 
paying rent for, and be also found that they held at a consolidated rent. 
The Special Judge declined to go into those questions, considering that they 
were not properly raised in the plaint of the plaintiffs, which did not state 
what the original area of the holding of the tenants was, and the excess 

area in respect of which they wanted additional rent. The landlords in 

their original application under s. 104 distinctly asserted that the tenants 
ad been found by the survey then made with the measure of 18 inches 

possession of excess lands which ought to be assessed 
with the rent. If it was necessary to get from them any particulars as 
to the original area of the holdings or other matters, this might have been 

additional evidence was required it might have been called for. 
questions were raised, put in issue, and decided by the Settlement 
Officer ; they were the material questions, and the Special Judge was 
bound, we think, to decide them one way or the other. We, therefore, set 
aside his decision in so far as it relates to the matters referred to above, 
and the case must go back in orderithat he may dispose of them. The 
costs will abide the result. 

Case remanded. 



(1) 24 C. 462. 
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APPELLATE CIVIL. 

Before Mr. Justice Banerjee and Mr. Justice Stevens. 

Shama Churn Mitter and others [Plaintiffs] v. Wooma Churn 

Haldar [Defendant].^ [13bh July, 1897.] 

Landlord and tenani—^oiice to quit— Bengal Tenancy Act ( V/// o/ lfl85)— Suii /or 

ejectment — Notice including some land of which the aefendant is found to be not 

in possession. 

A notice to quit ia not bad in Jaw simply because of a small error in the 
statement in such notice of the area of the land, in consequence of which [373 It 
included some land which the defendant was found not to hold under the plaintiff. 

The facts of the case, so far as they are necessary for the purposes of 
this report, appear sufficiently from the judgment of the High Court. 

Babu Taruck Nath Palit, for the appellants. 

Babu Nilmadhub Bose, for the respondent. 

The judgment of the High Court (BanerJEE and StevbnS, JJ.) 
was as follows : — 

JUDGMENT. 

Banerjee, J. — This appeal arises out of a suit for ejectment upon a 
notice to quit. The defence was limitation, denial of the plaintiffs* right, 
denial of the notice, and a plea that a part of the land in dispute belonged 
to the defendant and had been held by him for twelve years, and 'that the 
defendant had acquired a right to the whole of the land in dispute by 
twelve years adverse possession. 

The first Court found for the plaintiffs upon all the questions raised, 
except one, namely, that as to the defendant’s title by adverse possession 
to If cottahs of land out of the laud in dispute, and it accordingly gave 
the plaintiff a decree for the land in dispute excepting If cottahs. 

Against this decree of the first Court the defendant preferred an appeal, 
and the plaintiffs a cross-appeal. The lower appellate Court has dismissed 
the plaintiffs* cx'oss-appeal, holding that they have failed to make out 
their title to If cottahs in regard to which their claim had been disallowed 
by the first Court, and it has decreed the defendant’s appeal on the sole 
ground that the notice is bad in law, that is to say, bad because it includes 
some land which the defendant is found not to hAd under the plaintiffs. 

Id second appeal it is contended for the plaintiffs-appellants that the 
decision of the lower appellate Court, so far as it decreed the defendant’s 
appeal, is wrong in law, and cthat the notice, notwithstanding the defect 
found in it, was not so bad as to disentitle the plaintiffs to maintain a suit 
in ejectment upou the basis thereof. 

We are of opinion that the plaintiffs' contention is sound. The 
notice requires the defendant to give up possession of 1 bigha [ 38 ] 
and 5 chittacks of homestead land with tank, situate in the Bazar 
of Diamond Harbour, Pergunnah Mooragaoha, Zillah Pergunnahs, held 
under the plaintiffs as tenant-at-will. The notice does not set out the 
boundaries of the land. The only defect that has been found in the notice 


• -Appeal from Appellate Decree. No. 1884 of 1895, against the decree of Babu 

24-Porgunnahs, dated the 8th of August 

j ^ j Hut Mohuu Bose. Munsif of Diamond Harbour, 

dated the Slst of August 1894. 
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is that, whereas it states the area of the defendant's holding'to be 1 bigha 
and 5 chittacks, the true area is If cottahs less. And the question is 
whether that is a defect in the notice sufficient to justify our holding that 
the notice is bad in law. Considering that the error is only one in relation 
to the area, and is a very small error, and considering that the defendant 
never took any objection that he was misled by reason of this defect in the 
notice, we think it would be wrong to hold that a defect like this is 
Sufficient to vitiate the notice. To hold that any trifling error in the 
statement of the area vitiates a notice to quit, would be to throw an un- 
necessary difficulty in the way of parties seeking ejectment upon service of 
notice, and to require them to measure their lands and to set out the areas 
with a degree of accuracy which the ordinary purposes of life do not render 
it necessary for them to observe. As was remarked by Mr. O'ustice Patteson 
in Doe d. WiUiams v. Smith (l) it is not required that a notice should be 
worded with the accuracy of a plea. The view we take is supported also 
by the cases of Doe d, Cox (2) and Doe, Les&ee of Dodd v. Archer (3). 

The judgment of the lower appellate Court is, upon the question of 
the validity of the notice, therefore, in our opinion, wrong in law. and must 
be set aside, and the case sent back to that Court in order that the other 
questions raised in the appeal of the defendant before that Court may be 
disposed of. Costs will abide the result. 


1897 

July 13. 

Appel- 

late 

Civil. 

25 c. 36 = 
2C.W.N. 
106. 


S. C. G. 


Appeal allowed, case remanded. 


25 C. 39. 

[39] APPELLATE CIVIL. 

Before Mr. Justice Trevelyan and Mr. Justice Stevens. 


Bam Narain Joshy [Plaintiff] v. Parmeswar Narain 
Mahta and others (Defendants).* [20bh July, 1897.] 

Bigh Court, Jurisdiction of^District Judge, Jurisdiction of — Appeal — Appeal vnthdraion 
from the District Court— Civil Prcceauie Cede (Act XIV of 1882), s. 25. 

An appeal, the subject-matter of which was over Rs. 5,000 in value was 
Wrongly presented and hied in the District Judge’s Court, and was subsequently 

appellant withdrawn by the High Court under s. 25 of 
Procedure Code, and registered as an appeal to ihat Court. The order 
of withdrawal left it open to the respondent to raise objection on the score of want 

of the District Court at the time of hearing of the appeal. 

Held, that when an appeal is transferred under s. 25 of the Civil Procedure 
Code, it must be heard subject to all the objections which could be taken before 
the Court from which it has been transferred. The High Court, therefore, had 
no jurisdioliou to hear the appeal. 

Peary Lall Mozoomaar v. Ktmal Kishore Dassia (4) and Ledgard v. Bull (5), 
referred to. 

tR.. 2 L.B.R, 117.] 


The facts material to this report sufficiently appear from the judg- 
ment of the High Court. The only question argued was whether the 
appeal could be heard by the High Court. 

Mr. Jackson and Babu Lalmohan Das, for the appellant. 


A^eal from Original Decree, No, 304 of 1895, againstitbe deoree.of Babu Chandra 
^umat Roy, Officiating Subordinate Judge of Tirhoot, dated the 25th of June 1894, 

M ^2) (1803) 4 Esp. 185 ; 6 Revised Rep. 850. 

jol (1811) 14 East. 246 ; 12 Revised Rep, 609. 

(4) 6 0, 30. (6) 9 A. 191= 13 I. A. 134. 
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1897 Mr. TF. C. Bonmrjee, Babu Saligram Singh, Babu Lahshmi Narayan 

July 20. Singh and Babu Debendra Chandra Mallik, for the respondents. 

Mr. Bonnerjee, on behalf of the respondent, took a preliminary objec- 

AppeIi- j-Jqq hearing of the appeal. He argued that the case transferred 

LATE was the appeal to the District Judge, but the Judge had no jurisdiction 
Civil. to try the appeal. The High Court could not, therefore, hear the appeal — 

Peary Lall Moioomdar v. Eomal Kishore Dassia (1), Ledgard v. Bull (2), 

23 C. 39. £^()j Jackson, for the appellant. — The case was not tranferred ; 

properly speaking the records were transmitted, and the appeal is one 
properly before this Court. The Judge in his order says that the appeal 
should be brought before the High Court; he should not have admitted it 
at all. The cases cited do not apply, and this Court has jurisdiction to 
hear the appeal. The learned counsel then discussed the effect of the 
order of Beverley and Ameer Ali, JJ., and cited Aukhii Chunder Sen Boy 
V. Mohini Mohun Dass (3J. 

The judgment of the High Court (TREVELYAN and STEVENS, JJ.) 
was as follows : — 


JUDGMENT. 

In this case an objection has been taken by the learned counsel for 
the respondent to the hearing of the appeal. He contends that as the 
Court in which the appeal was originally filed bad no jurisdiction, the 
value of the appeal being in excess of Bs. 5,000, this Court, in which the 
same appeal is, by virtue of an order made under s. 25 of the Civil Proce- 
dure Code, now pending, cannot hear it. Id is with extreme regret that 
we find ourselves compelled to give effect to this objection. 

The facts shortly stated are these : Two suits were decided at the 
same time by the Subordinate Judge of Mozuff’erpoie. This case, which was 
an appeal from the judgment in one of those suits, was filed on the 3rd of 
September 1894 in the Court of the District Judge of Tirhoot. The 
appeal in the other suit was filed here, and has been heard by a Division 
Bench of this Court. When this appeal was filed in the District Judge 9 
Court an officer of the Court made the following note : *' Filed, value 

of claim is not mentioned in the memorandum, but it appears from the 
certified copy of the decree filed along with the memorandum that the value 
of claim amounts to Bs. 9,855. Thus this appeal should bo filed in the 
High Court.” We may mention here that it is admitted by the learned 
counsel for the appellant that as a matter of fact the subject of 
the dispute in this appeal was ov'er Bs. 5,000 in value, and that the 
appeal was filed in the wrong Court. But he contends that it was 80 
[41] filed in consequence of an error which we will refer to hereafter. On 
the 4ta September 1894, that is a day after the appeal was filed, there was 
an Older made by the District Judge iu those words : *' Admit, as an 

application will be made for the transfer of this appeal to be tried along 
witn the analogous appeal about to be filed in the High Court. No date 
need be fixed.’ That order was signed by the District Judge and also by 
Fitamber Chatterjee, the pleader for the appellant, who signed the 
memoiandum of appeal. It does not, however, really matter, for the 
purpose of our decision, whether Pitamber Chatterjee, the pleader for the 
appellant, at that time knew that the value of the claim really was over 
s. ,000, and that the District Judge of Tirhoot had no jurisdiction in 
e matter, because, as we shall presently point out, the question as to 

(1) 6 0. 30. (2) 9 A. 191 = 13 I. A. 13-1. (3) 4 C.L.R. 491 (496). 
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how far the mistake made by the appellant is capable of being remedied 
has already been dealt with by a Division Bench of this Court on an 
application in this particular appeal. The next event which happened 
was that on the 10th January 1895. a Division Bench of this Court issued 
a rule at the instance of the appellant calling upon the respondent to show 
cause why this appeal should not be transferred to the file of this Court 
and be heard and disposed of by this Court with appeal from original 
decree iSio. 27o of 1891 now pending in this Court, and with which it is 
analogous. The terms of the rule are in accordance with the prayer of the 
petition of the appellant. The word “transfer" is used. It has been said 
that if the terms of the Procedure Code had been strictly followed the 
word ought to have been ‘ withdrawn." The application could have been 

made only under one section, namely, s. 25 of the Civil Procedure Code 
which authorises the High Court and the District Court to allow the 
parties to withdraw a suit whether pending in a Court of first instance or 
m a Court of appeal subordinate to such High Court or District Court, as 
the case may be, and try the suit itself or transfer it for trial to any other 
^oh subordinate Court competent to try the same. It does not matter 
whether transier was the proper word to use in the rule or not. The 
meaning of tne rule is obvious. It was a rule to show cause why an order 

1491 withdrawing the appeal from the lower 

for h • the High Court to try it. This rule came on 

r n ® Bench consisting of 

iudemLt^fh absolute, but in tLir 

mise tre ohf^i ®^'' parties at the hearing of the appeal to 

the effSt raised before them, and which was to 

Thus tho District Judge had no jurisdiction to try the appeal. 

resoLdenTf^'”^ absolute has no effect upon the right of the 

respondent to raise this objection now. 

which ^w^s arises from an application 

moved o^thl this Court on the 16th September 1895, and was 

the fact that- fU November 1895. That application was based upon 
timfl A ® s vakil, Babu Lalmohan Dass, for the first 

that the a^rf 1895. when the rule came on for hearing, discovered 

stated ah^vA^ submit that “ the facts and circumstances 

thp T»r sufiScient cause for admitting the said appeal after 

SpSKu, r‘‘ '■ oi 

Court and h °“® District Judge’s Court) be admitted in this 

may seem mee“’^ ^T^lat^r'^il^'' *® *^® 

made under f ^ can see. is an acpiication 

time but '''^® ^‘^“’>®sion of the appeal after 

beine nul-7n difference, that instead of a fresii memorandum of appeal 

be uLd in th? *bat the same memorandum of appeal be allowed to 

upon the nfh application a rule was issued calling 

no° be '^be memorandum of appeal should 

bg on uff 1 ^be rule came on for hear- 

Sir i f " They discharged the rule. P.rst of all they say in 

After Sf ® application for the admission of an appeal 

is no ""bich IS being presented in proper form to this Court. There 

is totreat^an anf we are asked to do 

was caUed up for trial to this Court, as au appeal to this Court dhecl 
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1897 £43] and fchafc in the face of the order of the Division Bench which called 

July -20. up the appeal for hearing. We are of opinion that we cannot do that. The 

appeal as presented to the District Judge has been called up to this Court, 
Appel- now an appeal to this Court numbered 304 of 1895, and we are at a 

LATE loss to see how we can interfere in any way with the order made as regards 
Civil. that appeal.” The learned Judges then consider that if they were to 

make an order in terms of the application, they would be interfering with 

25 C. 39. order which transferred to this Court an appeal pending in another 

Court. Their reason, as we understand it, was that there could not be on 
the file of the same Court two appeals from the same judgment, one on 
the footing that this Court had jurisdiction, and the other on the footing 
that the other Court had no jurisdiction. That, as far as wo understand it, 
is what the learned Judges meant. They go on to say that even supposing 
that a fresh memorandum of appeal had been presented, they could not 
admit it because of the delay in its presentation, and they give other 
reasons, that is, they treat the application as if it were one under s. 5 
of the Limitation Act, and as if the memorandum of appeal was ready 
to be filed. Whether the learned pleader offered to file a fresh memoran- 
dum of appeal it does not appear ; but the learned Judges go into the 
question whether, if a fresh memorandum was filed, it was competent to 
them to admit the appeal, and, considering that no good reason was shown 
for the delay, they come to the conclusion that they could not admit it, 
and they discharge the rule. These are all the facts which are now 
before us. 

On the appeal being called on, Mr. Bonnerjee for the respondent con- 
tended that we have no power to hear it. There is no doubt that this Court 
can only hear appeals which are properly before it, and the only way 
in which appeals can ba brought before it are by a memorandum of appeal 
being filed in this Court in accordance with the provisions of the Civil 
Procedure Code, or when an appeal has been brought up to the file of this 
Court by an order made by this Court in the exercise of its powers under 
s. 25 of the Civil Procedure Code. So far as s. 25 is concerned, there can 
be DO doubt that we cannot help the appellant. When a case is trans- 
ferred to this Court under that section, it must be heard [M] subject 
to all the objections which could betaken if the case had been heard in the 
Court from which it has been transferred. The jurisdiction given by s. 25 
does not clothe this Court with greater powers than that which the lower 
Court had so far as the question of jurisdiction is concerned. If the 
lower Cou. t had no jurisdiction to try the case, be the defect in jurisdiction 
with reference to the value or with reference to the situation of the 
property in dispute or with regard to any other matter which concerns 
jurisdiction, this Court could have no jurisdiction. Although the oases 
cited, namely, Peary Lall Mozoovidar v. Komal Kishorc Dassia (1), and 
the case of Ledgard v. Bull (2) nro not on all fours with the present case, 
still we think that the reasons given there are applicable. If this Court 
could not try a suit which was transferred from a Court which had no 
jurisdiction to try it, it is ditfioulb to see how it can hoar an appeal trans- 
ferred from a Court which had no jurisdiction to hear such appeal. It is 
admitted that the District Judge’s Court had no jurisdiction to hoar this 
appeal. Therefore we think it follows that we cannot hear the appeal as 
an appeal which has been withdrawn from that Court and placed on the 
file of this Court by the order to which we have referred. 

(1) 6C. 30. 
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With regard to the other question it is contended that the apneal is 
nowon the file of this Court, and we can hear it as an appeal to this 

fhTr f V® pointed out we could only hear it as an appeal to 

this Court, if It had been filed here, and this has not been done. We 

think It is quite clear, having regard to what has taken place, that it 
would be incompetent to us to allow a memorandum of appeal to be filed 

finLo that an appellate Court, on 

finding that the parties have erred as to jurisdiction, would under s. 5 of 

the Limitation Act allow the appeal to be filed. But here we are preclud- 
ed from assenting to such an application, even if a memorandum of 
appeal had now bean tendered to us. We may assume for the purposes 
of argument that the appellant is willing to tender a fresh memorandum 
ot appeal. As a matter of fact the learned counsel for the [45] apnel- 
SurfirfJ'® client IS willing to do so. The Division BeLh of this 
S i! ® September 1895 was a date too 

follows that the 20th of July 1897 is very much too late. No fresh fact 

opinion the decision cf the Division Bench is 

in the ^ 5 of Limitation Act 

sLlir, ^ Bench has declined to act under that 

rider it to any other Bench of this Court to act 

which that decision could be got rid of would be bv review or by appeal 
bee^made'^^^^ application for a review has 

Ameer contended that these observations of Beverley and 

directed fl^ArAQ i* they were observafcioDs 

it iav h3S^ application made by the appellant ; and although 

Ser m^ ers do <3eoision on the 

dedsioT inon o°ly to an obiter dictum. It is an express 

appellant. ^ ^ matter which they were invited to decide by the 

obligS^o°Tivi^ff b®gan by expressing our regret that we are 

ofthis aSieal objection of Mr. Bonnerjee to the hearing 

if th.'!™!'! ronla h»ve boon 

•bn! r™.Yb^T.:o'ttr° 

The appeal is dismissed with costs. 

Preliminary objection allowed. Appeal dismissed. 
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[46] APPELLATE CIVIL. 

Before Mr. Justice O'Kinealy and Mr. Justice HilL 

Ram Narain Singh and another (Defendants) v. Mina 

Koery (Plamtiff).’^ [22ad July, 1897.] 

Sale in execution of decrees — Ciuii Procedure Code {Act XIV oj 1882), ss. 15, 285 Sale 
in execution bi/ inferior Court of property already undir an attachment by a supe- 
nor Court- Jurisdiction— Prefertniial right of purchasers in cxecuixon sale— 
Concurrent execution Of decrees. 

A obtained ?i decree apjainst B in tho Court of the ^lunsif of Jarnui, Aud in 
execution thereof attached JJ's property on the loth IMirch 1891 ; the property 
was sold on the 20th April 1891 and purchased by C who obtained possession of 
it on the 3rd of August 1891, and then sold hia interest to the plaintiff. At tho 
same time the defendant P had a decree for costs against B and his heirs in tho 
Court of tho Subordinate Judge of Monghyr, and in execution thereof attached 
the same property on the 4lh February 1891, and sold it on tho 24th August 
1891, i.e., about four months after tho sale of the properly by tho Munsif. The 
plaintiff sued for possession on the ground that, having purchased tho property 
of B before the second sale by the Subordinate Judge, she was entitled to the 
property. The defendant contended that the sale by tho Munsif of tho property 
under attachment by a Court of a higher grade was absolutely void, and the 
Munsif had no jurisdiction to sell the property under s. 285 of tho Civil Proce- 
dure Code. 

Held, that the sale by the Munsif was not without jurisdiction, and that it 
conveyed to the plaintiff a valid title to the property. 

Section 285 of the Civil Procedure Code is merely a section for procedure to 
prevent different claims arising out of the attachment and sale of the same 
property bv different Courts. 

Bykant Nath Shahav. Rnjendra Narain Raid), Dwarka Nath Das v. 

Behari Bose, (2) and Patel Naranji Alorarji v. Haridas Navalran (8), referred to, 

[R., 34 C. 837 = 6 C.L.J. 130; 22 M. 295 (297) = 9 M.L.J. 1 ; 13 C.P.L.R. 145 (150f.] 


The facts of this case sufficiently appear from the judgment. 

Babu Uinakali Mukerji (for Babu Saligram Shigh) and Babu Malta- 
hir Sakai, for the appellants. 

[47] Babu Saroda Charan Milter and Babu Promotho Math Se«, for 
the I'espondent. 

The judgment of the High Court (O’KiNEALY and HlLli, JJ.) was as 
follows : — 


JUDGMENT. 

In this case tho property in dispute was held in zarpeskgi by Ramdhan 
Singh, father of the defendants Sib Sbawak Singh and Sadu Showak Singh. 
In December 1874, Dlmnpat Singh, the defendant No. 17, purchased the 
right of the mortgagor, Koer Ganpat Singh, and ho brought a suit against 
the zarpeshgidars in the Court of the Munsif of Jarnui for arrears of rent, 
attached the property on the 16oh March 1891, and sold it on the 20bh of 
April of that year. It was purchased by Puran Singh, who obtained 
possession of it on the 3rd August 1891, and then sold his interest to 
Rani Mina Koery, the plaintiff in this case. At the same time one Raja 
Ram Narain had a decree for costs against the same Ramdhan Singh and 

• Appeal from Appellate Decree, No. 1868 of 1895. Against tho decree of 0. M. W. 
Brett. E?q., District Judge of Bhagalpore, dated tho 15th of July 1895, affirming the 

decree of Babu Abinas Chunder Mittor, Subordinate Judge of Moughyr, dated the 14th 
of January 1895. 

(1) 12 C. 333. (2) 19 0. 651. (3j 18 B. 458. 
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his heirs in the Court of the Subordinate Judge of Monghyr, and in execu 
tion of It he attached the property on the 4th February 1891 and sold it 

on the 24th August 1891. The plaintiff sued for possession of the proirtv 
on the ground that having purchased at an Lction-sale the rSK 

Ramrihan Singh and his heirs before the second sale whir*h 

propStT Subordinate Judge of Monghyr, she was entitled to^'^the 

It was urged in the Court below that under s. 285 of the Code of 
Civil Procedure, the sale by the Munsif of the property under attachment 
by the Subordinate Judge, which was a Court of a higher grade was ahsn 

S p^roTtrty';''’ no TuS^dtirn" to^ s^il 

07 n’J'nia before this Court in the case of Bvkant 

S/taJa V. Baiendra Narain Bai (1) in which all the cases of the dffi^ent 
Hign Com ts were reviewed. Ic was there pointed out that the object of that 
section was to prevent a confusion in the execution of decrees and whert 

diction IMl^S'toriZoZwic'ifoZraSy £ tmpoZirtoZ 

£.id“trt.r'“ •»/obi.or„‘’tucd‘rir“; 

In the case of Dwarka Nath Dass v. Banku Behari Bose foj 
same property was attached by the Courts of the first fnd second Mu n sHs 

Tbe ' DivicicSf ISX SS‘i S" tTc T°bII!^Z sZrtsf 
Bajendra Narain Bai (l) decided that this was not so ^ ^ 

second class Subordinate Judge was a nullirv whn It 

been attached bv a Conrt of onn! ° P'^npni'fcy sold had 

before the actual sale took place. ‘ execution of a decree 

vent I® T a section for procedure to nra- 

property Ty^ diffe"^rt cTurtl°’'n° welofk the same 

w?fi^n?thaTS wSt:? Bhafi'^be InsltTed: 

of s. ^285. and^rta^tXn fTort^vlrLS^ 

the jurL‘oS°° P'-Obb'ib'e of tb. Oouils and not aHeoliog 

the .S.eJw«b cStZ”™" “O" " ‘“'f "O 
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Appeal dismissed. 


( 1 ) la 0. 333. 


(2) 19 C. 651. 
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[49] APPELLATE CIVIL. 

Before Mr. Justice Banerjee and Mr. Justice Stevens. 

GouR Mohun Gouli and another (Defendants) v. Dinonath 
Karmokar, after his death Ram Chunder Karmokar and 

others (Plaintiffs). ' [12th July, 1897. j 

Declaratory decree, suit for— Specific Relief Act {1 of ysil). s. for declaration 

that the defendant is a vicre benamidar for the plaintiff — Limitation Act {XV of 
1877), sch. II, arts. 95 and 120— Code of Civil Procedure [Aci XIV of 1882), s. 244. 

A Ruit brought by A to obtain a declaration that a decree originally obtained 
by B against C and another, which had been purchased in the name of D, had 
really been purchased by the plaintiff for hia own benefit, the cause of action 
alleged being the wrongful execution of the decree by D. is not a suit for relief 
on the ground of fraud within art. 95 of s'lh. II of the Limitation Aot ; but is 
governed by art. 120 of that schedule. Under the circumstances the suit was 
held not to be barred by limitation. 

Such a suit was held not to be barred by s. 244, cl. (c) of the Civil 
Procedure Code, as the question raised was not one arising between the parlies 
to the suit in which the decree was passed, or their representatives, but one that 
arose between two parties each of whom claimed to be the representative of one 
of the parties to the suit, viz.t Bt the party in whose favour the decree was 
passed. 

Held, further, that inasmuch as it was not necessary to ask for an 
injunction, the suit was not barred by the proviso to s. 42 of the Specific Relief 
Act. 

[F., 8 C.L.J. 485 (487); R., 21 M. 383 (390); 37 B. 158 = 15 Bom. L.R, 192 = 19 Ind. 
Cas. 406 ; 17 C.L.J. 30= 18 Ind. Cas. 033 ; 22 T.L.R. 172 (174) ; D,, 9 Ind. Cas. 
673 = 1 P.R. 1911 = 47 P.L.R. 1911 = 22 P.W.R. 1911.] 

The facts of the case for the purpose of this report are sulliciently 
statef^ in the judgment of the High Court, 

Babu Sharat Chunder Boy Cho^odhry^ for the appellants. 

Babu Mohendra Nath Boy, for the respondents. 

The judgment oi the High Court (Banerjek and Stevens, JJ.) was 
as follows : — 


JUDGMENT. 

Banerjee, .T. — This appeal arises out of a suit brought by one 
Dinonath Karmokar to obtain a declaraiion that a decree originally 
obtained hy the defendant No. 4 against the dolendants Nos. 2 and 3, 
which had been purchased in the name of defendant No. 1. had really been 
purchased by the plaintiff for his own benefit. 

[50] The plaintiff, in his plaint, stated that execution had been taken 
out by him in the name of his the defendant No. 1, but that 

subsequently a dispute having arisen between him and the defendant No. 1, 
the latter wrongfully, against his consent, took out execution in the year 
1892, and that this was his cause of action for bringing the present suit. 

There was a further relief asked for relating to certain immoveable 
property, but that was subsequently given up, and the suit proceeded only 
with reference to the first mentioned relief, namely, the relief by way of 


• Appeal from Appeliato Decree No 1859 of 1895. agaiost the decree of Babu Beni 
Madhub Mitter, Subordinate Judge of Hooghly, dated the 14th of Juno 1895, affirming 

the decree of Babu Raj Krishna Bauerjee, Munsd of Howrah, dated the 14lh of Sep- 
tember 1893. 
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the decree in question had haen nurchased by the 
plaintiff in the name of the defendant No. 1. ' ^ 

The defence was that the suit was harred hy limitation, that it was 

of the Code of Civil Procedure, and that the defendant 

JNo. 1 Was Dofc a benamidar for the plaintiff. ^ 

thf. plaintiff upon all the questions raised in 

he case. Upon appea,! by the defendant No. 1 or rather, I should sav 

of 1^*^® objection under s. 244 of the Code 

s 42 of ® pressed, but an objection under 

s. 42 of the Specific Relief Act was substituted in its place ; and the other 

two objec lons-the one of limitation and the other on the merits rS^d 

in the first Court -were again urged before the lower appellate Court 

The learned Subordinate Judge decided all the three points asainst 
the defendants-appallants, and confirmed the decree of the first Court. 

that appeal, it is contended for the defendants-apDellants. first 

by limitation, whereas they ought to have held that it was so barred • 

that the Court of Appeal below ought to have held that the suit 

re Go"fof r . Procedure: and. tha 

the Court of Appeal below ought to have held that the suit was barred bv 

the proviso to s. 42 of the Specific Relief Act. ^ 

hv arr q? T® ®’*‘® *^6 suit is governed 

^ r *^® schedule of the Limitation Act, and that if that 

lowfir^ schedule which has been applied bv the 

have application. On the^side of the 
respondents it is contended that art. 95 does not apply to this case and it 

contended, that, having regard to the facts found by the first 
Court no question of limitation can arise in this case as the en?t 1 

thrDlainT‘th‘“t ‘^® ‘^^^® alleged fn 

hv thi *he wrongful execution of the decree 

bfina fo^nd^h^'n.^M ^ '“r e’^ecution proceedings 

thfnti! ‘^® have been taken out really by the plaintiff 

though in the name of his benamidar, the defendant No L P'amtitf, 

question has not in any way been 
terfered with by the lower appellate Court ; but then it is open to the 

of thi^'fiMt^P ®®®^^J^hat the appellate Court has not confirmed the view 

that the 8ui?w ’ the plea of limitation on the ground 

as ir ^ I f governed by art. 120, and was not barred by limitation 

Lculion prcfedili"" institution of the first 

it K°‘ 120 applied to the case, then perhaps 

^ ^ tn send the case back to the lower appri- 

in ho?d°inV thafVh“ *he lower appellate Court was quite right 

in holding that the case was governed by art. 120, because we think 

that art. 95 of the second schedule of the Limitation Act the onlv 

ht ® under which it has been contended, and it could possiblv 

this contended, that the case can come, has really no application to 

case. Article 95 applies to a suit to sat aside a decree obtained bv 

Jaud, or for other relief, on the ground of fraud. The present suit is n J 

one to set aside a decree obtained by' fraud. The question is whether it 
>s one for other relief on the ground of fraud. whether it 

the opinion that this question ought to be answered in 
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1897 As has been pointed out by the learned vakil for the respondents 

JULY 12. the plainticf is entitled to the relief he asks for, namely, a declaration tha. 

he was the real purchaser of the decree , and that the defendant No. 1 

Appel- .^vas only a benamidar for him, quite irrespective of any fraud on the part 
LATE of the defendant. This suit [52] cannot, therefore, be said to be one for 
Civil relief on the ground of fraud. That being so, art. 95 cannot have any 

application to this case. As that article does not apply, and as no other 

25 C. 49= article expressly provides for this case, art. 120 must apply to it. 
2C.W.N. We may here notice a case which was relied upon by the learned 

vakil for the appellant, namely, the case of Chunder Nath Ghowdhry y< 
Tirthanund Thakoor (1). That case really goes against the appellant's 
contention ; for it shows that art. 95 does not apply to every case in 
which fraud enters as an element in the conduct of the defendant, but it 
is limited in its application to cases where relief is claimed on the sole 
ground of fraud. 

As to the second contention, it is enough to say that the question 
raised in this case is not one arising between the parties to the suit in 
which the decree was passed, or their representatives, but is one 
that arises between two parties, each of whom claims to be the representa- 
tive of one of the parties, to the suit, namely, the party in whose favour 
the decree was passed. 

That being sO: cl. (c) of s. 244 does not cover this case. And this 
appears clear upon a reference to the last paragraph of s. 244, which relates 
to a casein which the question arises as to who is the representative of a 
party for the purpose of this section. In such a case as provided by the 
section the Court may either stay execution of the decree until the ques- 
tion has been determined by a separate suit, or may itself determine the 
question by an order under this section. 

It is not suggested that the Court of execution was ever called upon to 
decide the question that is now raised, and therefore there can be no doubt 
that a separate suit would lie for the determination of that question. 

As to the last point, the question was not raised in the first Court. 
If it had been raised in the first Court, and if the objection was well 
founded, the plaintiff could have amended the plaint by asking for an 
injunction which, it is suggested in the appellant's argument, the plaintiff 
ought to have asked for. It is true that the question was allowed to be 
raised by the lower appellate [533 Court, but that Court decided the 
question against the defendanfcs-appellants. If the objection had been 
well founded, we should have followed the course that was followed by 
the Bombay High Court in the case ot Sardar Singji v. Ganpat SingjU^), 
But we do not think it necessary to take that course for two reasons : 
in the first place, we do not think that the objection is well founded. We- 
do not think that any injunction was necessary to be asked for in this 
case. The plaintiff's case is that he is the real purchaser of the decree, 
and that the defendant No. 1 was merely a benamidar for him. If he 
succeeds, as he has succeeded in the Court below, in obtaining a declara- 
tion that he is the real purchaser of the decree, no further proceedings can 
ha taken in execution, and no multiplicity of proceedings can arise for the- 
avoiding of which a prayer for an injunction might havo been needed^ 
because an application by him to the Court of execution to place him on 
the record as the real representative of the decree-holder, will have the 
effect of putting an end to all further proceedings antagonistic to him. 


(1) 3 0. 604. 
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The learned vakil for the appellant, in support of his contention that, 
in cases like this, a prayer for an injunction ought to be made, relied upon 
the case of Kunhamed v. Kutti (1). That case was of a very different 
nature from the one now before us. Thera the plaintiff asked for a declara- 
tory decree that a certain decree had been obtained against him by fraud, 
and it was held that the plaintiff ought to have prayed for a perpetual 
injunction restraining the decree-holder from executing bis decree. In that 
case, the prayer for an injunction was necessary, because it was by an 
injunction only that the plaintiff could really protect himself from execu- 
tion proceedings being taken against him by the decree-holder, who had 
obtained the decree by fraud. Here, as I have pointed out above, it was 
open to the decree-holder to put an end to all further execution proceed- 
ings by an application under s. 232 of the Code of Civil Procedure, 

But granting that there was any difficulty in obtaining a cessation of 
execution proceedings by an application for substitution under s. 232 
of the Code, there is a second reason why, as I said, it was unnecessary to 
rernand the case after giving leave [55] to the plaintiff to amend the 
plaint. This is the position of affairs. The defendant did not raise any 
objection under s, 42 of the Specific Belief Act in the first Court ; if he 
had done that, the plaintiff might have prayed for such amendment of his 
plaint as was then necessary. As matters now stand, it appears on the 
appellants own showing that the rights of the plaintiff have become vested 
in the defendant No. 2, one of the judgment-debtors under the decree, the 
purchase of which has given rise to this litigation. 

If then it is declared that originally the plaintiff was the real purchaser 
of the decree, and noc the defendant No. 1, the result would be this, that 
the decree would now, in the course events have taken, be transferred to 

f judgment-debtors, and by s. 232 of the Code 

of Civil Procedure, cl. (6) of the proviso, it cannot be executed against 
any of the ofiher judgment-debtors. Thus, even if the objection of the 
appellants had been well founded, having regard to the change in the cir- 
cumstances, we do not think that there would have arisen any necessity 
or remanding the case after giving the respondents leave to amend their 
plaint. The grounds urged before us, therefore, all fail, and the appeal 
must be dismissed with costs. 

Appeal dismissed. 


25 C. Si, 

OBIGINAL CIVIL. 

Before Mr, Justice Sale, 

Omrita Nath Mitter v. Administrator- General of Bengal.''' 

ri9th May. 1897.] 

Interest Act {XXXII of 1839), s. 1 — Certificate of the Administrator- General registering 

a debt — “ Written instrument^' — Adminxstrator-QeneraV s Act {11 of 1874), s. 35 

Right of creditors to immediate payment in full if assets sufficient — “ Rateable 
paymeniy" Meaning of --Meaning of shall be liable to pay " — Succession Act {X of 
1865), s. 282 — Probate and Administration Act (V of 1881), s. 104. 

A certificate of the Administrator>Geneial admitting a debt to be due is 
not suoh a ‘'written instru ment** as is contemplated by the Interest Act 

* Original Civil Suit No. 845 of 1896. 
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[55] (XXXIT of 1839), because the amount mentioned therein is not payable by 
virtue of the certificate which merely purports to certify the registration of the 
amount of the admitted debt for the purposes of oonvonionce in administering 
the estate. 

In a suit by a creditor if his demand be uncouUsiod or proved and the 
executor admits assets, the plaintiff is entitled at the hearing to an order for 
immediate payment without taking the accounts. The admission of assets for 
the payment of a debt is also an admission of assets for the purposes of the suit 
and extends to costs if the Court thinks fit to give them. There is nothing in 
s. .35 of the Administrator-General’s Act (II of 1874) which qualifies or restricts or 
otherwise interferes with the right of a creditor to demand immediate payment 
of bis claim in full when tbc realizable assests in tbe bands of the Administrator- 
General are sufficient for the immediate payment of all claims in full. The 
“rateable payment ” referred to in the above section, as well as in s. 282 of 
the Succession Act (X of 1565), and in s. 104 of the Probate and Administration 
Act (V of 1881), is rateable payment C7U of the assets ; it is nowhere provided 
that it shall be made out of the nett income of the estate or any other specific 
part of tbe assets. 

The language (“shall be liable to pay the costs ”) used in ol. 1 of s. 35 of 
the Admin istrator-General’s Act (II of 1874) shows that it was intended not to 
impose upon a creditor to whom the condition of exemption was inapplicable, an 
absolute obligation to pay tbe costs of the suit, but to leave a discretion to the 
Court to relieve b im of tbe obligation if the circumstance of the case required it. 
James v. Young (1), referred to. 

[R., 16 C.L.J. 288 = 16 C.W.N. 1042 = 16 Ind. Cas. 414; 22 Ind. Cas. 262.] 

The facts of the case appear fully from the judgment. 

Mr. Palit and Mr. J. G. Woodroffp., for the plaintiff. 

Tbe Advocate-General (Sir Charles G. Paul) and Mr. Heyxderson^ for 
the defendant. 

JUDGMENT. 

Sale. J. — Kumar Indra Chundra Singh of Paikparah died on the 
14th of May 1894, leaving a will whereof be appointed the Administrator- 
General of Bengal the executor, and leaving also a very large estate valued 
for the purposes of probate duty at over 38 lakhs of rupees. It appears 
that at the time of his death the testator was indebted to the extent 
of about 14 lakhs of rupees, a very large portion of this sum. viz,, 12 lakhs, 
being due to Maharajah Doorga Churn Law, a secured creditor. 

On the 30th June 1894 the Administrator-General obtained probate 
of the will of the testator and has since been engaged in the administration 

u October 1894 the [56] plaintiff gave notice to 

the Administrator-General of a claim against the estate for principal and 
interest due on a promissory note executed in his favour by the testator 

April 1892. Tbe principal sum secured by the note is 
carrying interest at the rate of per cent, per annum. The 
plaintiff however, claimed that, under an oral arrangement come to with 
e o*** 16 was entitled to interest at 9 per cent. A correspondence 
ensued between the plaintiff and the Administrator-General as to the rate 
of interest chargeable and eventually an arrangement was come to. and. 

Administrator-General’s certificate dated the 8th June 
p QQQ admitted and registered for the sum of 

SL fL 1 ’1 T*® 8 PQr cent, per annum 

from the 1st June 1895. 

Administrator- General thee, out of the income of the estate, as 

who bad regis tered their cla ims and tendered the proportion payable 

(1) (1884) L.R. 27 Ch.D. 662. 
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to the plaintiff in part satisfaction of his claim. The first of those dividends 
was declared on the 30th June 1895, and the last on the 20th of January 
1897, and the total sum thus set apart for payment of the plaintiff's debt 
and which the Administrator-General now bolds for this purpose amounts 
to Rs. 52,144-14-7. The plaintiff declined to accept payment of his debt 
by instalments and claimed to be paid the whole amount due to him in 
one sum with interest on the entire principal sum. The Administator- 
General, on the other hand, insisted that the plaintiff was bound to accept 
payment of his debt by instalments, and denied that the plaintiff was 

entitled<to interest on the dividends tendered to him and set apart to bis 
credit. 

Id appears that in the year 1895 the Administrator- General proposed 
to raise a sufficient sum to pay off the creditors of the estate by selling a 
portion of the estate ; but the beneficiaries under the will of the testator 
were opposed to any scheme of vayn^eot which would necessitate either a 
sale of any portion of the estate or even a fresh charge being created for 
than purpose. In the course of that year two suits were instituted in 
this Court against, the Administrator-General, one hy Sveemutty Saraswati, 
the daughter, and other by Sreemutty Mrinalici, [67] the widow, of the 
testator, praying for administration of the estate. !□ the one suit the 
plaintiff Saraswati asks that the Administrator-General may be restrained 
from raising a loan to pay off the creditors, while in the other suit 
the plaintiff Mrinalini seeks to restrain the Administrator General from 
resorting to a sale of any portion of the estate for the purpose of satisfying 
the debts due thereon. 

On the 6th of December 1895 the plaintiff gave notice in writing to 
the Administrator-General that he would claim interest at 8 per cent, on 
the sum of Rs. 55,988-14-8, being the sum admitted to be due to him by 
the certificate of the 8th of June 1895, including interest due on the 
principal sum up to the 1st of June 1895. 

On tbe 7th of December 1896 the plaintiff instituted the present 
suit against the Administrator-General claiming payment of the following 
sums : — 

^ (1) Rs. 62,055-9-4, being the sum of Rs. 55,988-14-8 representing the 
original registered claim, and a further sum of Rs. 6,066-10-8 representing 
interest at 8 per cent, per annum calculated on the principal amount of 
the debt from 1st June 1895 to the date of the institution of the suit ; 

(2) Rs. 599, being the interest at 8 per cent, calculated on tbe sum of 
Rs. 5,988-14-8 from the 6fch of December 1895 ; and 

(3) Rs. 300. representing the damages alleged to have been sustained 
by the plaintiff by reason of bis having been put to proof of his original 
claim. The last of these claims has not been pressed and it is not neces- 
sary therefore to refer to it further. 

As regards tbe claim to interest on the sum of Rs. 55,988-14-8 the 
plaintiff relies on the provisions of s. 1 of the Interest (Act XXXII 
of 1839). It is suggested that the sum of Rs. 55,988-14-8 is a sum " pay- 
able by virtue of a written instrument ** within the meaning of the section, 
inasmuch as it is the total sum admitted to be due by the certificate 
of the 8th June 1895. But in my opinion the certificate of the 
Administrator-General is not written instrument ” such as is contem- 
plated by the Act, because tbe amount mentioned therein is not payable by 
virtue of the certificate, which merely purports to certify the C88J registra- 
tion of the amount of the admitted debt for the purposes of convenience in 
administering tbe estate. In any case the sum claimed represents interest 
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1897 upon interesb, and as such ought not I think to be allowed under the 
May 19 . discretionary powers vested in the Court. 

The main object of the suit is, however, to establish the plaintiff’s 
Original right to immediate payment of his claim with interesb on the entire prin- 
ClviL. cipal sum from the Ist of June 1895. 

23'c^4 The general principle applicable to a creditor’s suit against an execu- 

tor is clear. If the plaintiff ’s demand be uncontested or proved, and the 
executor admits assets, the plaintiff is entitled at the hearing to an imme- 
diate order for payment without taking the accounts, and, moreover, the 
admission of assets for the payment of a debt is also an admi.ssion of assets 
for the purposes of the suit, and extends to costs if the Court thinks fit to 
give them — Williams on executors. 9f.h Edition, Vol. II, pp. 1892-93. 

The term “ assets,” thus employed, has a wide signification, and moans 
the property of a deceased person chargeable with and applicable to the 
payment of his debts. An admission of assets in this sense therefore means 
an admission of the sufficiency of the realizable property of the deceased 
available for the immediate pftyment of his debts. An admission of assets 
may be made by the executor or proved against him in various ways ; 
SetoD on Judgments and Orders. 5th Ed., Vol. II. p. 1253. In the 
present case there is no question, but that the assets in the hands of the 
defendant are and have always been amply sufficient to pay in full all the 
debts of the deceased. Nor is it suggested that a sutlioient portion of 
tfiese assets could cot immediately be realized and applied in satisfaction 
of the entire amount of the liabilities of the estate. 

The difficulties tliat exist in the administration of the estate are 
created only by the beneficiaries who object to any portion of the estate 
being charged or sold for the immediate payment of the creditors’ claims. 
But as beuyeon the beneficiaries and the creditors, the rights of the 
creditors to immediate payment, if the assets are sufficient for the purpose, 
are paramount. It is clear from the defendant’s writ.teu statenioub that. 

realizable assets in his hands for the payment 
m L59J full of all the creditors of the estate, the course he proposed to 
adopt in the administration of the estate was to pay the creditors rateably 
out ot the surplus income of the estate. 

In the 4bh paragraph of the written statement the defendant states 
as lollows - 

. Indra Ghundra Singh in the plaint mentioned was at the 

time of his death heavily indebted— his debts amounting to nearly 14 

lakhs of rupees, and the income of the estate not being sufficient to enable 

the defendant thereout to pay all the debts at once, he proposed to sell 
oU a portion of the estate. 

paragraph there is this statement From time to time, 

° Surplus income of the estate available (or the 

Sf tl^e declared dividends rateably in respect of the creditors 

Ot Che estate whose claims had been duly registered.” 

at paragraph of the written statement it would seem 

wefe suffictnM lu realizable assets of the estate 

full Tho Hi S'* ‘““®diato payment of the claims of all creditors in 
,, ane paragraph runs thus : — 

for the^*'imm°!i;^® defendant is in possession of ample means 

ffilintfff ZZt T satisfaction of the amount due to the 

plaintiff for prinoipa and interest, and of all other claims against the said 

estate as alleged in the 12th paragraph of the said plaint. So far as funds 

e ongmg to the said estate have been available for the payment of debts. 
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the defendant has always been ready and willing and has offered to make 

payments from time to time by way of dividends as aforesaid to the 

plaintiff in respect of the amount due to him equally and rateably with the 
other creditors.’* 

Comparing these allegations with those made previously and with 
what follows in a later paragraph, and with the allegations contained in 
the correspondence between the parties which has been read, it is quite 
clear, and it has not been otherwise suggested in argument, that the insuffi- 
ciency referred to in the 8th paragraph is the insufficiency, not of the 

realizable assets, but of the annual surplusincome. The equal and rateable 

payment which the defendant offered to make to the plaintiff, and which 

is referred to in this paragraph, is rateable payment out of the surplus 
income. 

It is only necessary to refer to one other paragraph of the written 
statement}. 

[60] In the 12th paragraph the defendant says : “If this Court should 
be of opinion that the defendant is nob bound to accept payment of the 
amount due to bim by instalments or by way of dividends, the defendant 
states that by reason of the institution of the said administration suits he 
13 unable to pay and discharge the amount so due to the plaintiff, but that 
be IS willing to pay the same in the ordinary course of administration." 

Wbab I understand the detendant to convey by this paragraph is that 
his refusal to accede to the plaintiff’s demand for immediate payment of 
his claim in full has been occasioned, not by the insumciency of the rea- 
lizable assets in his hands, but solely by the conduct of tbe beneficia- 
ries who object to the debts being- paid out of the corpus of the estate. 

It has been shown that the annual net income of the estate is very 

lakhs of rupees or thereabouts, and this would be 
sumoient in the course of time to provide for the payment of all claims, 
and no doubt the Administrator-General was acting in the interests of 
the estate in endeavouring to pay off the claims by instalments out 
o si^plus income, but the question is whether there is any legal warrant 
tor thus postponing the rights of creditors. No real difficulty I apprehend 
exists or is created by reason of the institution of the two administration 
suits by beneficiaries. Tnese suits have, I understand, been amalgamated 
and are now pending, bub no order has been obtained restraining the 
defendant from raising a sufficient sum by sale of a portion of the 
assets for the purpose of paying off the creditors. Moreover, in the event 
of a decree for administration being made, the Court would, in the usual 
course, after proof of claims if a sufficient fund be not then available for 
payment of the debts in full, direct the required amount to be raised by a 
sale of a sufficient portion of the assets. 

It is contended, however, that s. 35 of the Administrator General’s 

Act has placed a restriction on the rights of creditors, and that the effect 

•of the section is to give the Administrator General the right to insist that 

creditors of estates in his hands shall accept payment of their claims by 

instalments out of nett income although there may ha ample realizable 

assets available for immediate payment of all debts in full. 

^ [61 j Tbe clause of the section relied on in support of this contention 

18 as follows : — 

-If m any such suit u.e., a creditor’s suit against the Administrator 
■General) judgment is pronounced in favour of the plaintiff, he shall never- 
l}heles3 be only entitled to payment out of the assets of the deceased equally 
•and rateably with the other creditors.” 
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1897 A similar provision was contained in s. 33 of the Administrator- 

May 19 . Genpral’s Act of 1867. The right of creditors to rateable payment is also 

defined in s. 282 of the Succession Act and s. 104 of the Probate and 

Original Administration Act. 

OlviL. Section 282 of the Succession Act provides: “ Save ns aforesaid (t.e., 

25 ^5} as provided by s. 281) no creditor is to have a right of priority over another. 

by reason tliat his debt is secured by an instrument under seal or any other 
account. But the executor or administrator shall pay all such debts as he 
knows of, including his own, equally and rateably, as far as the assets of 
the deceased will extend.” 

Section 104 of the Probate and Administi ation Act is, excepting the 
omission of a clause which is immaterial for the present purpose, in 
precisely similar terms. 

Now the "rateable payment” referred to in all these sections is 
rateable payment out of the assets. It is nowhere provided that rateable 
payment shall be made out of tbe nett income of the estate, or any other 
specific of the assets. These sections deal with the creditors’ rights 
as regards the general assets cf their deceased debtor, attd apart from any 
question of lien, the object is to prevent any one creditor olitaining an 
advantage over another in respect of the payment of his debt, and to 
provide for the payment of all claims proportionately out of the assets of the 
estate. The language of these sections sliows that the Legislature was 
dealing with cases where the general assets or the realizable assets were 
or might be insufficient for the payment in full of the claims of all the 
creditors. It would be unnecessary and meaningless to provide for propor- 
tionate or rateable payment when the realizable assets are amply sufficient 
for the immediatiG paymect in full of all claims, nor could in such a ease 
the payment of one creditor in full in any way prejudice or postpone tbe 
[62] rights of other creditors. There is, in my opinion, nothing in s. 35 
of the Administrator-General’s Act which qualifies or restricts or other- 
wise interferes with the right of a creditor to demand immediate payment 
of his claim in full, when the realizable assets in the hands of tbe 

Administrator-General are sufficient for the immediate payment of all 
claims in full. 


It could not have been intended by this Aot any more than by the 
Succession /\cb or the Probate and Administration Aot to give representa- 
tives of deceased persons the power, whore assets are admittedly sufficient, 
to postpone indefinitely the payment of debts. It appears to me that my 

view of the section is in accordance with the authorities bearing on the 
question. 


In Hanlnabahi Sannappa v. Cook (l) property had been attached 
before judgment, and the Administrator-General before judgment took out 
letters of administration and was made a party to the suit in the place of 
the widow ^he original defendant, and it was held under s. 33 of Act 

the decree obtained by the plaintiff he was only 
entitled to rank with other creditors. It does not appear in this oasa that 
oheie were any assets available for distribution amongst the general body 

beyond the fund which had been attached boforo judgment 
and which was admittedly msufhcient to pay all the creditors in full. 

In Ntlkomul Shaw v. Eeed (2) it was held that when a person obtains 
a decree against an executor or administrator ha is entitled to have his 


(1) 6 M. H.O.R. 346. 


(2) 12 B. L. R. 287. 
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decree safcisned out of the assets of the deceased, and that s. 282 of the 1897 
Indian Succession Act does not interfere with that right. May 19 . 

In the case of Alliance Bank of Simla v, Hoff (which is unreported) — 
execution was issued against the executor of a judgment-debtor for the full ORIGINAL 

amount of the decree, although the testator’s estate was nob sufficient to OlviL. 
pay the full amount of his debts. 

^ The last case is that of Bemfry v. DePenninq (l) where tbe defendant ^ 
having died after judgment a rule was obtained [63] against tbe Adminis- 
trator-General as representing his estate to show cause why bhe decree 

executed against him. The course pursued in the case of 
Alliance Bank^of Simla v. Boff was followed, and it was observed by 
Pigot, J., that s. 35 of the Administrator-General's Act is limited to the 
express purpose for which it was enacted, and there is nothing in that Act 
or in the Civil Procedure Code bo change bhe position of the Administrator- 
General or to place him in a better position than an ordinary suitor.” 

It has been contended next that in any case the nlaintiff must bear 
the costs of this suit, and reference is made to bhe 1st clause of s. 35. 

That clause provides that if any suit be brought by a creditor 

against the Administrator-General in his representative character, the 

shall he liable to the costs of the suit down to and including 

the decree, unless he is able bo show that nob less than one month previous 

to the institution of the suit he had applied to tbe Administrator-General 

to register his claim, and that the Administrator-General refused or 
neglected to do so.” 

Now, I think the clear object of a provision of this character is to 
prevent the costs of a suit being unnecessarily incurred by a creditor, who 
IS desirous of proving his claim, and accordingly a creditor who institutes 
a suit without first submitting his claim to the Administrator-General as^ 
provided in that section, renders himself “ liable to nay the costs of the 
suit down to and including tbe decree.” 

It is to ba observed that what the section says is that a creditor is 
under certain circumstances to he liable to pay the costs of the suit, not 
that he shall pay bhe costs. In my opinion bhe language used shows 
that lb was intended not to impose upon a creditor to whom the condition 
of ex^ption was inapplicable an absolute obligation bo pay bhe costs of tbe 

l^s-ve a discretion to the Court to relieve him of the obligation 
if the circumstances of the case required it. 

So, where under s. 136 of the Civil Procedure Code it is provided that 
under certain circumstances a party, if a plaintiff, shall be liable to have his 
case dismissed, or if a defendant to have his defence struck out, this Court 
has invariably exercised a [65] discretion as to whether the penalty shall 
in any given case be imposed or not. 

And again in the case of James v. Young (2) North. J., in consider- 
ing the meaning to be attached to the words “ shall he liable to forfeiture” 

occurring in a certain statutory enactment, made the following observa- 
tions : — 

It is said that under that section, as soon as there is any default in. 
working under the rules or any non-compliance with the rules, there is an 
absolute forfeiture, which cannot be got rid of, so that at the end of tha- 
uve years the gales came to an end without the exercise of any discretion 
by the gaveller or any other person. Bub in the first place if the lisgisla- 
ture had intended that, I think it would have said so. Nothing would 

Jl) 10 0. 929. ... (2) (1884) L.R. 27 Ch. D. 652. 
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1897 have been easier than to have said ‘it shall be forfeited and come to an 
May 19. end.’ I say nothing about the construction of those words if they had bean 

there, but when the words are wot shall be foyfcitcd but shall he liable to 
Original Jjq Jorfeited, it seems to me that what was intended was not that it should 
Civil. be an absolute forfeiture, but a liability to forfeiture which might or might 

not be enforced.” 

The present suit is in no sense an unnecessary one. The object of 
it is not to prove the plaintitT’s claim, but to establish his right to 
immediate payment of the entire sum with interest thereon, which right 
the defendant has refused to recognise. This is not, tlierefore, a case 
where the penalty as to costs provide! by the section should be enforced. 
The re>ult is that there must bo a decree iu favour of the plaintiff for 
payment of the sum of Rs. 62,055-9-4, together with further interest at 
the rate of 8 per cent, on the principal sura of Rs. 50,000 from the date of 
institution of the suit to the date of the decree. 

The plaintiff is also entitled to the costs of this suit, which, together 
with the decretal amount, the defendant must pay out of the assets in his 
hands belonging to the escate of Kumar Indra Chandra Singh. 

The defendant may also retain his costs as between attorney and 
client out of the estate ; both sets of costs to be taxed on scale No. 2. 

Attorney for bbo plaintiff ; Babu ^l?«ar Nath Ghosc. 

Attorneys for the defendant : Messrs. Morgan <1; Co. 


25 C. 63. 

[65] TESTAMENTARY JURISDICTION. 

Before Mr. Justice Sale. 


In the goods of Courjon (Deceased). [L4th August. 1897.] 


WW— Executor— Adminhtrator-GeyxeraVs Act {II of 1874), ss. 18, 26, 27, 29, 62. 64— 
Commission — Collection of assets, Aleatiing of. 


When a testator has omitted to appoint an executor under his will, the Court 
will appoint as executor the person whom it would appear from the tenor of the 
will the testator contemplated should bo executor. 

In the goods of Putichard (1) and In the goods of Adamson (2), followed. 

Under s. 64 of Act II of 1874 the Administrator-General is entitled to charge 
commission on the collection and distribution of all assets. " CoUeolion of 
assets implies the doing of some act in couneoiion with such assets* 

Where part of the estate consisted of a zemindary of which the testator had 
granted a lease subject to payment of a fixed rental, and part of the z?min- 
ary had been acquired for public purposes, the componsalion money being by 
arrangement divisible between the estate and the pwfntdnr in certain proportions: 

iiela. That tbo Administrator-General was entitled to charge oomuiission on 
the rents actually collected by him, and on tbo amount apportioned to the 
estate, but not on the corpus of the zemiudary estate. 

•In the goods of Simpsoyi (3) followed : 


[R., 31 C. 572 {579} ; G Bom.L R. 78 (79) ; 1 N.L.K. 164 (106).] 

On 20oh January 1896 Eugene Courjon, of Chandernagore, died at 
^aris in the Eepublio of Franoe, leaving a will, dated Slst May 1895, and 
two codicile, dated, respectively, 4th of June 1895 and 7th June 1895. By 
tiis will the testator appointed his niece Marie Isoline Domitilla Courjon 
universal legatee to enjoy the usufruct of the estate during her life-time 


(1) (167-21 L. R. 2 P. & D. 369 , (1876) L. R. 3 P & D. 263. 

(3) 1 M. H. C. 171. 
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and bequeathed to his nephew Charles Aohillie Edmond Courjon the 
corpus of the estate, together with the usufruct at the death of his niece ; 
whereby the niece took a life-interest in the residuary estate of the 
testator, and his nephew took a vested interest in remainder to take effect 
in possession on the determination of the life-interest of the niece 

[66] In March 1896, his niece, the petitioner in this matter, being 
then in France, the Administrator-General of Bengal at the request of the 
testator’s nephew applied for and obtained on 19th March 1896 letters of 
administration in a limited form of the estate of the deceased for the 
purpose of collecting the assets and paying the debts. 

On 2od May 1896, this grant to the Administrator-General was 
extended to enable him bo pay the legacies mentioned in the will. 

The petitioner now contended that according to the true construction 
of the will and codicils, the functions of executrix, viz., the collection of 
assets and the payment of general and testamentary expense and debts and 
of the legacies bequeathed by the said testator devolved upon her under the 
will and codicils, and that she was executrix according to the tenor there- 
of. and accordingly asked the Court to grant to her probate of the said will 
and codicils. 

The assets of the estate within the jurisdiction of this Court; at the 

date of the grant in limited form to the Administrator-General consisted 
of — 

(1) An 8 annas share in certain property leased in perpetuity by the 
testator at a yearly rent of Rs. 45,000. the estimated value of which at 16 
years’ purchase was Rs. 7,20,000. 

This was, however, subject to a mortgage of Rs. 3,50,000, 

(2) Deposited in the Delhi and London Bank, Ld., a sum of 

Rs. 3.98,726-12-3. 

The petitioner contended that the Administrator-General was only 
entitled bo charge commission in respect of the said limited grant at the 
rate of 1^ per cent, upon the amount of his realization in cash, and that he 

was nob entitled to charge upon the corpus or value of the 8 annas share in 
immoveable property. 

The will and two codicils were as follows : — 

In my quality of Frenchman residing in France I am bound to make 
my testament according to the French laws. The holographic form being 
mostly used and the most expeditious I give it the preference. 

I undersigned Courjon fEugene Joseph) have made my testament 
as follows : — 


1897 

AUG, U. 

Testa- 

mentary^ 

Jurisdic- 

tion. 

25 C 63. 


[67]" I appoint as my universal legatees : Isb — For the usufruct during 
her life-time and to the day of her deatn my niece Isoline Courjon. 

2nd — And for the real property to join to it the usufruct at the death 
of Isoline Courjon my nephew Charles Achilla Edmond Courjon, 

I give and bequeath consequently to my niece Isoline the usufruct 
and enjoyment, and, to my neobew Charles Acbille Edmond Courjon the 
real property of all goods, chattels and immoveables, which will belong to 
me or will form part of my estate on the day of my death, as well in Franco 
as in foreign countries. 

The whole subject to the following private legacies : — 

I give and bequeath to Miss Anna Ferrec a life annuity of 6.000 fcs. 
(six thousand francs) payable quarterly on the 1st January, April, July, and 
October of each year in Paris, or in such other chief town whioh it will 
please her to designate. 
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J 897 “ I give and bequeath to Madame Horteuse Paillard a life annuity of 

AUG- 14. 2.400 fos. (two thousand four hundred francs) payable quarterly at the 

same ueriods. 

Testa- “ j give and bequeath to Charles Achille Edmond Courjon my nephew 

MENTARY for his maintenance untransferable, non-distrainable, an annuity of 

JURISDIC- 1^3* 36,000 payable also quarterly at the same periods. 

“ In the event of the death of Mrs. Paillard prior to Miss Anna Ferrec 

the annuity of the latter will be increased by 2,400. fos. (two thousand 
25 C. 63. four hundre i francs) and brought to 4,800 fcs. (four thousand eight hund- 
red francs) yearly 

" I appropriate esnecially to the guarantee of the strict and regular 
payments of the annuities and pensions abovesaid the immoveable pro- 
perties which I possess in British India, on which a second mortgage will 
bo written as surety for the annuities or pensions according to the laws 
which apply to those immoveables. 

“ In the event of sale or expropriation or alienation by whatever means 
it be of those properties, a sufficient capital will have to be set aside out of 
the proceeds of such sales, expropriation or alienation to secure in rents 
on the French Government the payment of the said annuity or p 0 Qsions.c 
The stocks thus acquired will have to bo registered so as to ensure the 
execution of mv will. 

4 

“ I express a formal will that the annuities and pensions bsqueithed 
as aforesaid by me shall bs paid strictly on due dates, and that in case of 
delay the amount of each term due shall be increased by a sum equal to 24 
per cent, (twenty-four per cent) of the term unpaid from the due date to 
the payment effective, 

“I give and bequeath — 

“ To my assistant Ernest Berthet the sum of four thousand rupees 
(4,000 runees). 

[68] “To Madame Berthet his mother the sum of 2,000, rupees (two 
thousand rupees), 

“ To Ashuruff AH {khansaiiui) my servant the sura of 1,000 rupees 
(one thousand rupees). 

To my two servants Altapali andShama the sum of 1,000 rupees 
(one thousand rupees) to be divided between thorn equally. 

I give and bequeath to Madame Horteuse Paillard residing at 
Baulagnesur Seine Grande Rue No. 101 the sum of rupees 8,000 (eight 
thousand rupees) and my dog Rajah. 

I give and bequeath to Miss Anna Ferrec the sum of 14,000 rupees 
(fourteen thousand rupees). 

All these legacies will be taken off first from the funds which I have 
in deposit in the Delhi, and London Bank at Calcutta, and which amount 
actually to 50,000 rupees (fifty thousand rupees) plus the interest. 

I give and bequeath to Miss Anna Ferrec one half of the rights, 

which may revert to me in the inheritance cf ^ladamo Fizeaux de la 

Martel, my sister (which rights amount to a total of about 50,000 fos. 

(fifty thousand francs), excepting the jewellery belonging to that estate 

and the share which may belong to mein sums of which Miss Isoline 

Couijon my niece may be indebted towards that estate either of one's 

own account or on account of her father, as I intend to remit fully and 

entirely to my niece Isoline my share of what she may be owing to that 
estate. 

• ^ b?queabh to my niece Isoline the share accruing to me of 

the jewellery of the estate of Madame Fizeaux de la Marbil. I bequeath 
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to my watcher Leon Rabbufault the sum of 1,000 fcs. (one thousand 
francs) which will bo paid to him by Miss Anna Lerrec as soon as she 
will be placed in possession of the advantages which I bestow on her by 
the present testament. 

“ I bequeath my two dogs Niran and Chailane to Miss Anna Ferrec. 
Finally I give and bequeath to Miss Anna Ferrec all the furniture, furnish- 
ing, moveable articles, carriages, pictures, jewels, and works of art which 
may be lound at the time of my death either at Faris in mv apartment, 
Avenue de Jourville No. 26, or at Versailles Hue de la Lonne Aventure 
No. 4. In tbis legacy are not included the jewellery of the estate of 
Madame Fizeaux de la Martel, which moreover are not in mv possession. 
All the costs and mutation dues or others occasioned by all the private 
legacies aforesaid (annuity, pensions, money, lurniiure) will be borne by 
my estate. The several legacies which I have made and to which I 
affect the money in Calcutta amounting to only 30,000 rupees (thirty 
thousand rupees), the sum which will remain added to the half share 
which I leave to my niece of my rights in the estate of my sister Madame 
Fizeaux deSla Martel are more than sufficient to meet amply the charges 
[69] ‘ If my brother Edmond Oourjon, Zemindar d'Allinagov, does 
not nullify the renunciation which he made verbally in my favour of bis 
rights in the estate of Madame Fizeaux de la Martel, I bequeath that 
share to Miss Isoline Oourjon my niece. 

Finally I wish to declare that I possess in my house no values 
either in papers, either in money which may be seized as being a part 
of my goods ; my only jewels are a ring emerald surrounded by four 
diamonds which I received from my brother Alfred Oourjon deceased and 
a watch in galutcha (shark skin). 

I entrusted that ring to Miss Anna Ferrec who will have it remitted 

to my nephew Charles Achille Edmond Oourjon, to whom I give it in 
remembrance of his father. 

I give him also the watch aforesaid. I revoke expressly all piior 
testaments. Made in Paris the thirty-first May One thousand eight 
hundred and ninety-five. 

(Signed) Eugene Oourjon.” 

1st Codicil. 

As my lands, said zemindaries and my bouse at Chandernagore 

represent a value far superior to the mortgages by which they are each 

encumbered, I do not intend that my universal legatees will relieve those 

mortgages by prejudicing the legacies which I confer by my testament 
above. 

The sum which will remain in the Delhi and London Bank at 
Calcutta (after the payment of the private legacies) added to the proceeds 
of the rich furniture which furnish my house at Chandernagora must 
exceed by far the mortgages which encumbers that house. Even if it be 
differently, such consideration will have no weight (considering the value 
of the house, itself) before the formal will which I express to indemnify 
my private legatees before my creditors who are already covered by their 
mortgages. For the payments to be made the order of classification which 
I givQ hereafter will be in consequence strictly observed. 

1st — Miss Anna Ferrec and Madame Horteuse Paillard must first 
receive their legacies of 14,000 rupees and 8,000 rupees each of them 
(^urteen thousand rupees and eight thousand rupees each of them), and 
that with the shorfesfc delay possible. 

'2nd — Mr. Ernest Berbheb will then be indemnified. 
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— His mother. 

“4i/i — My servants. -r. m, j • 

“My object being to place Miss Ferreo and Maaame Paillara in a 

position to provide their personal requirements, also the care they must 
take of my poor dogs, I insist earnestly that they may be provided with 

the means to do so in the shortest delay. 

“Further on will be found the list of my debts in France. Beside the 
[70j obligation I contracted towards Monsieur Paittevin whose Villa of 
the Rue de la Bonne Aventure No. 4 I rented for a period of three years. 

I have no others. The lease runs from the month of October 1894 to 
October 1897. 

“On these three years the two last terms were enforced and paid in 
advance, and the two first have been paid on due date. My niece will there- 
fore be debtor to Monsieur Paittevin of the sum of 5000 fcs. (five thousand 
francs) and for the dues of mutation on the private legacies which I have 
made. These debts which I impose on her will be easily met with the 
share which I leave for her in the estate of Madame Fizeaux do la Martel. 

“ The advantages very distinct which I confer to my niece are in the 
difference which exists between the amount of revenue of my lands and 
the several charges imposed on her as well for reason of the mortgages than 
of the annuities which she will have to serve to the three persons named 
in this testament. These advantages must increase as the legacies will 
become extinct. 

“ I declare, however, that in the event of Miss Ferrec not having 
received within the six montlis which will follow my death the 14,000 
rupees (fourteen thousand rupees) to be taken out of tlio funds which I 
have in Calcutta, my house at Ohandernagore and all the furniture it con- 
tains will devolve on her in full right as well as that half of my rights in the 
estate of my sister Madame Fizeaux de la Martel which I have at first des- 
tined to my niece Isoline and which I bequeath to her only under that 
express condition that she will comply with the wish which I express 
with regard to Miss Ferreo and Madame Paillard. It depends altogether 
with my niece to avoid any diminution of her inheritance by complying 
loyally to my last will. 

“I forbid my niece to dispose of my house and its contents before she 
is liberated towards Miss Ferreo and Madame Paillard. 

About six years ago my revenues being much delayed I was obliged 
to have recourse to my cousin Peter .Toseph Dilauey, known by the 
nickname of Foxy, for a small loan of twelve thousand rupees, which 
were destined to complete the amount necessary for the purchase of a 
large property which I wished to acquire. 

It is necessary that my legatees should know that that loan did nob 

succeed, and that the I'oooiDt which I have sent in anticipation was never 

returned to me, no doubt by forgetfulness. 

* * * * 

I maintain all the other dispositions of this will. 

Made and written with my own hand the present codicil at Paris 
on the fourth of June one thousand eight hundred and ninety-five. 

(Signed) Eugene Courjon.** 

„ 2nd Codicil, 

Tr 74 \^ want and order by the present codicil that the private legacy which 
I 171 J made m favour of Miss Anna Ferreo by ray will above dated thirty’* 

nrst May one thousand eight hundered ninety-five, be paid in preference 

to all others. 
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^ This refers to the donation in money as well as to the annuity. 

I declare that the above testament, dated thirty-first May one 

thousand eight hundred ninety-five, also the codicils following, were made 

and written with my own hand in double original, of which one has been 

deposited by myself in an iron chest belonging to Miss Ferrec (my iron 

chest being at Versailles! and the other entrusted to the kind care of mv 
notary Monsieur Collin. 

Paris the seventh June one thousand eight hundred ninety-five. 

(Signed Eugene Gourjon)/’ 


The Advocate-General (Sir C. Pawf), for the petitioner.— There was 
no actual appointment made under the will of an executor. But according 
to the tenor of the will and codicils, especiallv the codicils, the niece of 

the testator must be regarded as the executrix. She is universal legatee 

With remainder to the nephew. The will was executed in France, and the 
testator claims to be a Frenchman. By French Law, s. 109 of the Code 
Napoleoii, she would be the executrix. That this was the testator’s 
intention also appears from the terms of the will. She is entitled to have 
the grant to the Administrator-General revoked under s. 26 of TT rif 
1874 (Administrator-General’s Act). 

As regards the commission of the Administrator-General be is only 
entitled to charge on the rents be has received, but not on the corvus of 
tne estate. In the goods of Simpson (1). 

Mr. Garth for the Administrator- General.— The petitioner ought 

to have applied for revocation of the grant to the Administrator-General 
within months under s. 26 of the Administrator-General’s Act II of 

Besides there is not sufiScient indication in the will that the 
testator intended her to be the executrix. As regards the commission of the 

Administrator- General ho IS entitled to commission at the usual rate on 

reduced the putni lease into 
possession. Certain of tne land in this 8 annas share was to be taken up by 

the Government, and he has fought this question, and arranged the amount 

T a!"®— in cash. In the case oi In the goods of 
t>tmpson a) the Administrator- General of Madras [72] was allowed 

H.Tr' a“, *■ “i’’ r v b. “cotcM 

±lero the Administrator-General may be said bo have collected the lease. 


JUDGMENT. 


fi, ^pears that at the request of a nephew of the testator 

the Admmisbrator-General applied for and^obtained letters of administra- 
lon with a copy of the will and codicils of the testator annexed 
limited for the purpose of collecting the assets and paying the debts 
and ch^ges of the interment of the deceased. Subsequently he applied 
to the Court and obtained also authority to pay the legacies given by the 
will and codicils. This application for an extension of bis authority was 
made at the request of the present petitioner, who. as universal legatee 
and executrix according to the tenor, is now applying that the letters of 
administration granted to the Administrator-General may be revoked 
and that probate be granted to her. I think there are sufiBcient indi- 
cations m the codicils that the testator intended that the petitioner should 
administer his estate, and accordingly on the authority of the cases In 
tne goods of Punchard (2) and In the goods of Adamson (3) the petitioner 


(1) 1 M. H. 0. 171. 

(3) (1876) L, R. 3 P. and D. 263. 


(2) (1872) Ij. R. 2 P. & D. 369. 
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is entitled to probate as executrix according to the tenor, and she is also 
entitled to> an order for revocation of the letters of administration 
granted to the Administrator-General. It appears to me that the 
period of limitation created by the proviso to s. 26 of the Administrator- 
General’s Act does not apply to the circumstances of the application. 

A question also arises as to the commission which the Administrator 
General is entitled to charge. The grant of letters of administration to 
the Administrator-General, though limited, does not come within the 
provisions of s. 18 of the Act. The question as to the commission 
payable is therefore governed not by that section but by ss. 27 and 52 
read together with s. 54. 

Section 27 provides that if any letters of administration granted to 
the Administrator-General be revoked, the Court may order the whole or 
any part of the commission which would [73] otherwise have been 
payable under the Act to be paid to or retained by the Administrator- 
General out of any assets belonging to the estate. 

The rule laid down by s. 52 is that the Administrator-General of each 
of the Presidencies shall be entitled to receive a commission at the follow- 
ing rates respectively, namely, the Administrator-General of Bengal at the 
rate of ^ per centum and the Administrator-General of Madras and Bombay 
respectively, at the rate of 5 per centum upon the amount or value of the 
assets which they respectively collect and distribute in due course of 
administration. Section 54 provides that the commission to which the 
Administrator-General of each of the said three Presidencies shall be 
entitled is intended to cover, not merely the expense and trouble of collect- 
ing the assets, but also his trouble and responsibility in distributing them 
in due course of administration. 

Accordingly it is enacted “ that one-half of such commission shall be 
payable to, and retained by, such Administrator-General upon the collec- 
tion of the assets, and the other half thereof shall be payable to the 
Administrator-General, who distributes any assets in the due course of 
administration, and may be retained by him upon such distribution.’* 

The term “assets” means and includes “property of adeceased person 
chargeable with and applicable to the payment of his debts and legacies.** 
It would, therefore, include immoveable property. But the commission 
chargeable under this section is in respect of the collection and distribution 
of assets. 

What then is meant by “ collection of assets.” 

This question was considered by the Madras High Court in the case 
of In the goods of Simpson (1). The view of Scotland, C. J., was that the 
words collection of assets” as used in ss. 26 and 29 of the Administrator- 
General’s Act (VII of 1855) did not necessarily mean realization by sale or 
by actual receipt or possession, yet, on the other hand, they implied the 
doing of some act in connection with the assets, whereby the Administrator- 
General incurred trouble or expense or responsibility. [74] In the present 
case the testator was entitled to a certain zemindary property which he 
had leased in perpetuity. The lessee or is in possession, and has 

all the rights of ownership subject to the payment of a fixed rental. This 
rent was payable to and has been oollootod by the Admiuistrator-Generali 
and these collections are of course ohargeable with commission. Moreover! 
a part of the zemindary estate has been acquired for public purposeSi and 
the compensation money now in deposit in the Bank of Bengal is, under 

(I)IM.H. 0.171. ' • - 
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an arrangement made by the Administrator- General with the putnidar, 
divisible between the estate and the putnidai in certain proportions. 
The Administrator-General is, therefore, entitled to commission upon 
the amount apportioned to the estate. But as regards the rest or 
corpus of the zemindary property, the Administrator-General has not, it 
would appear, done any act which would constitute it an asset collected 
by him. Applying, therefore, the rule laid down bv Scotland, C.J., no 
commission is properly chargeable in respect of this portion of the estate. 
The deduction claimed in respect of probate duty will be dealt with by the 
Eegistrar in the usual way. There will be an order for revocation of the 
letters of administration granted to the Administrator-General and for the 
issue of probate to the petitioner as .prayed. The Administrator-General 
may retain his commission out of the estate, subject to the directions 
already indicated, together with his costs of this application. 

Attorney for the petitioner : Mr. G. W. Foley. 

Attorneys for the Administrator-General : Messrs. Morgan £ Co. 

C. E. G. 


28 C. 78. 

[75] APPELLATE CIVIL. 

Before Sir Francis William Maclean, Kt., Chief Justice and Mr. Justice 

Banerjee. 


Goburdhone Saha and another {Plaintiis) v. Kahuna 
Bewa and others {Principal Defendants^ Nos. 1 to 4).'^ 

r26fch July. 1897.] 

tenant— Noto fo (^it^l^on-occupatviy raiyat—Bengal Tenancy Act 

{ VIII of 188u>. ss. 44 and for ejectment by a lessor against another holding 

over after expiry of his lease. ' 

Certain land was let by the zemindar to the defendants on lease for a term of 
eight years. After the expjry of the lease the plaintiffs obtained a lease of the 
land, and. giving a month’s notice to quit to the defendants, who had continued 
m possession after their lease expired, brought a suit to eject them. 

AKt defendants could not be considered as trespassers, but that 

s. 46 of the Bengal Tenancy Act applied to the case, and that the plaintiffs, not 

naviDg complied with itq provisions, the suit was rightly dismissed for want of 
proper notice to quit. 

IR.. 31 0. 647 = 8 O.W.N. 446.] 

The facts of the case are shortly these : The plaintiffs brought a suit 
on 6th Pous 1301 (20th December 1894} against the defendants for eject- 
ment, on the allegation that the land in dispute was formerly chakran land 
of the landlord, and that he resumed it, and afterwards 'it was settled with 
the defendants Nos. 1 and 2 on the 15th Falgoon 129S4 (26th February 
1886) for a term of eight years ; that after tbe expiration of the term, the 
landlord's agent let the said land to the plaintiffs on the 24th SrAban 1301 
(8th August 1894) ; and that they were prevented by tbe defendants from 
taking possession of it. The plaintiffs served a notice on the defendants 
on the 15th Assin 1301 (13th September 1894), asking them to quit the 
l and within one month, Tbe defe nce, inter alia^ was that the suit was 

.* Appeal from Appellate Decree No, 1942 of 1896. against the decree of Babu 

i^mapgo Chunder Bose, Subordinate Judge of Jessore, dated the 30th of August 1895 

affirming the decree of Bahu Brojesh Chunder Sinha, Mimsif of Magura, dated the 23rd 
of April 1896> 
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not maintainable, as the notice was defective and not valid aocc»*ding to- 
law. The Munsif dismissed the suit of the plaintiffs, holding that tho 
notice was not a legal one, not being in accordance with the provisions of 
s. 45 of the Bengal Tenancy Act. On appeal, the Subordinate Judge in 
upholding the decision of the Munsif said : — 

[76] “ In my opinion the view taken by the Munsif is correct. Sup- 
posing that the defendants held the lands as chakran, they no doubt held 
them on payment of rent from the latter end of the year 1292. If it be 
conceded that they were admitted to occuaption as raiyats on 15th Falgun 
1292, they were undoubtedly non-occupancy raiyats^ whose tenancy could 
be terminated onLv on one of the grounds mentioned in s.44 and not other- 
wise. There is no suggestion that els. (a), {b) and {d) apply to this case ; 
only cl. (c) can av'vply ; but then a notice to quit served not less than six 
months before the expiry of the year 1300 was an essential requisite, and 
it was also necessary that the suit should have been instituted within six 
months from the expiry of the year 1300. Neither of these conditions 
having been fulhlleci in this case, the plaintiffs had no right to obtain khas 
possession by ejecting the defendants. 

“ It was, however, very strongly pressed in this Court that, as the 
zemindar had obtained khas possession after the expiry of the term, the case 
is not governed by ss. 44 and 45 of tho Tenancy Act. It is not necessary ta 
determine what would have been the legal consequences of such possession 
because such a case was not set up in the Court below, and tbe defendants had 
not any opportunity of meeting such a case. In the plaint in one place we 
find only the statement that after the expiration of thoterm the lands beoamo 
khas ; meaning evidently that the lands became khas 'xn the eye of thelaw^ 
and not actually; and that this is the correct view is further evidenced by the 
fact that in the next paragraph the plaintiffs say that the defendants had 
no right to retain possession after the expiration of the term. So the case- 
set up by the pleader of the appellants was not set up in the Court below; 
and the evidence that was read out to me does not prove that the zemindar • 
had ever khas possession.” 

From this decision the plaintiffs appealed to the High Court. 

Dr. Bash Behari Ghosst Babu AmarcJidra Nath ChattcrjeCt and Babu 
Bidhu Bhutan Ganguli, for the appellants. 

Babu Boidya Nath Dutt. for the respondents. 

The following judgments were delivered by the Court (MacleaN, 

C. J., and Banerjee, J.) 

JUDGMENTS. 

Maclean, C. J. On the first question as to whether the land, pos- 
session of which is sought to be recovered in this suit, is khainar land or 
not. there was no issue framed as to that before tho Munsif, nor was that 
question gone into as a question of fact before the Subordinate Judge. 
Under these circumstances I think it is too late to raise it now. 

Upon the other point, as to whether the case falls within ss. 44 

I see no reason to differ, not- 
withstanding thq ingenious arguments and criticisms of [77] 'Dr. Bash 

Behari upon the language of those sections, from the conclusion at 

arrived in the matter. I think 
that the construction that he has put upon these sections is sound and is 

the right one. I agree both in the oonolusion at which he has arrived and 

in the reasons for that conclusion. I think the appeal fails and must be- 
dismissed with costs. 

* 

S2 
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Banerjee. J.— I am of the same opinion. I only wish to add a few 
words with reference to the second contention raised in the anpeal, namely 
that s. 45 of the Bengal Tenancy Act does not apply to this' case, because 
there 13 nothing to show that the defendants were tenants of the plaintiffs 
after the expiry of the term of their lease. It was argued that before s 45 
could apply to the case, it must be shown that the defendants were 
non-occupancy raiyats of the plaintiffs, and this could not be the case 
unlep it was shown that the plaintiffs acquiesced in the defendants’ 
holding over upon the expiry of their lease. No doubt it is an intelligible 
view of things that a person who enters upon the land of another under a 
lease for a limited term should be treated as a trespasser the moment the 
lease expires, unless he obtains his lessor's consent to his holding over 
But that does not appear to be the view which the Legislature has taken 
of the matter when it has provided, as it has done under s. 45. that for 
the ejectment of a non-occupancy raiyat upon the expiration of the term of 
his lease, there must be a notice to quit, and not only a notice to quit, but 
a notice served on the raiyat not Jess than six months before the expira- 
tion of the term. _ That shows that in order that the landlord mav give 
ettect to the condition that the tenancy should come to an end on the 
expiry of the term, he must not only not acquiesce in the tenant’s hold- 

mg over, but before the time for such acquiescence can arrive, and whilst 
the IS yet outstanding, serve a notice on his tenant. The provisions 
of s. 45. therefore, in my opinion contain a sufficient answer to the argu- 
■ment advanced by the learned vakil for the appellants. 

‘.Appeal dismissed. 
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[78] PEIVY COUNCIL. 


Present : 

Lord Hobhouse, Lord Macnaghten, and Sir B. Couch. 
[On appeal from the High Court at Fort William in Bengal.] 


Sham Chand Pal {Defendant) v. Proxap Chandra Pal 
{Plaintiff). [12th and 14th May, and 3rd July, 1897.] 

'Onus of proof Deeds of gift between joint brothers of part of the family estate — Szcb- 
S€QUBrit pcLrtitioH between them of the residue^ 

Two brothers, the only members of a joint Hindu family, executed and 
registered mutual deeds of gift to one another of their interests in specified 
portions of their family estate. In after years the younger brother sued the elder 
for partition of the estste excepting so much of it as had already been the sub- 
jectofthe above gifts. The elder defended on the ground that the deeds of 
gift had not been intended to operate, not representing any real transaction. To 
negative their effect, the burden of proving that the transaction was not real, 
but only a pretence, was laid upon the defendant, who failed to adduce that proof! 

IR., 23 B, 146 (I69).3 

Appeal from ai doorcc (28fch June 1894) of the High Court, reversing 

a decree (13th June 1892) of the Subordinate Judge of the Hughli 
Bistrict. 

This suit was brought on the 11th April 1891 by the present respond- 
against his brother, now appellant, for a partition of the undivided 
property belonging to them both as a joint Hindu family. The plaint 
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stafced that the claim to partition did not include seven lots ot h^ss 
m-opertv in Calcutta, already dealt with by two needs of gift, executed by 
the^brothers to each other on the 30th August 1880, and registered. By 
one of these deeds {dan-patro) the plainti^ff had given up to 
bis interest in one of the seven houses, and by the other, the defendant had 
made over to the plaintiff his interest in the remaining six. 

The defence of Sham Chand Pal in his written sbabemenb, admitting. 

the execution and registration of the deeds of gift, but attempting to avoid 
their effect, is stated in their Lordships’ judgment, as well as the purport 

of the deeds, and all the facts of the case. u f 4 .u r^rol 

The nuestion raised by this appeal was whether each of the L79J two 

members of the joint family held the house property mentioned m the- 
deods of 1880 in severalty, this depending on whether the transaction was 

real, or pretended, as the defendant alleged it to have been. 

Having fixed issues as to whether the deeds were bo7ia fide &nd operative - 
or not, and taken the evidence, the Subordinate Judge dismissed the suit. 
He found that Sham Chand Pal had never delivered his deed of gift to 
the plaintiff ; that the consideration of natural affection stated in the deeds 
did not exist, as the brothers were nob on good terms ; and that there was 
no consideration given. As to the possession of the six houses, he accepted 
the defendant's assertion that they continued to be treated as joint 
property down to 1294, or 1887. Separate collections having taken place 
after that date, demands for partition ensued, which were made on both 
sides in 1890. On the whole case his view was that Sham Chand Pal 
was induced to make a dan-pcitro in favour of the plaintiff in case none of 
his (Sham Chand*s) wives should bear a male child. When sons were 
born to him he changed his mind. The gift of the six houses was treated 
as invalid for want of transfer of possession, and therein it was held that 
the whole suit must fail, as some important properties were not included 

in it. 

Against this decision the plaintiff appealed to the High Court, whereof 
a Bench (TREVELYAN and Ameer Ali, JJ.) reversed the decree of the- 
original Court, and directed a partition of all the property, except such as 
was comprised in the two deeds of 1880. In their judgment the Court 
pointed out that, at all events, there should have been a decree for a 
partition of all the properties which had bean admitted to be joint. They 
considered that the two deeds were executed to carry out an arrangement 
for the interest of the family, and that there was nothing unreal in the’ 
transaction. They were also of opinion that possession was sufficiently 
given on each side in accordance with the documents. 

The defendant, therefore, obtained leave from the High Court to 
prefer this appeal. 

Mr, M. Crackaiitfiorpe, Q. C., and Mr. 0. W. Arathooyi^ for the* 
appellant, argued that the Subordinate Judge*s decision was correct, and 
that the High Court had nob given due weight to material [803 facts which 
showed, when considered, that the plaintiff had not established his claim. 
No exclusive possession of the property mentioned in the deeds of gift 
had followed their execution and registration. The deed executed by the 
defendant had, after having been registered, remained with the defendant 
since 1880. No exclusive possession of tho property to which either deed' 
referred had passed to the donees. The defendant had pub forward a valid 
reason for his having executed the deed in favour of his brother, that it 
was to prevent the donor's widows from getting possession of the six 
bouses on his death. The just inference was that no transaction of gift 
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was intended, and that the gift was in suspense — a state of things result- 
ing in no gift. The burden of proof was thus shifted from the defendant 
to the plaintiff. Begistration gave the donee neither actual, nor con- 
structive, nor symbolical, possession. The plaintiff thus bad failed to 
establish his case. They cited Dagai Dahee v. Mothura Nath Chatto- 
padhya (1), Vasudev Bhat v. Narayan Daji Damle (2), Kishto Soondery 
Dahea v. Kishtomotee (3), Kilpin v. Batlay (4), Cochrane v. Moore (5), 
Standing v. Bowring (6). 

Mr. J.p. Mayne, for the respondent, argued that the High Court were 
right in deciding that the object of the two deeds of 1880 was to carry out 
a transaction then considered to be for the interests of the family, and that 
the gifts were, as they were intended to be, operative between the parties. 
To prove what the defendant alleged, viz., that the deeds were not execut- 
ed and registered as representing a real transaction, but were intended 
for another purpose, and designed to prevent widows from obtaining 
possession of the property, was a burden cast upon the defendant, and 
he had not discharged it. Of the deed of gift executed by the defendant 
there had been an actual delivery in the act of registering it, and 
how it had come into his possession [81] had not been satisfactorily 
explained. Of the house property given by the members of the joint 
family, inter se, which was the severance of undivided interest, the posses- 
sion had been enough when accompanied by the declaration of the donor. 
This accorded with what was said in the judgment in Appoovier v. Bama 
Subba Aiyan (7). Eeferenee was also made to the judgment of West, J., 
in Ibhram v. Suleman (8), regarding the general principles of delivery upon 
gift, where the donee was in prior possession. 

Mr. G. W. Arathoon replied. 

JUDGMENT. 

Afterwards, on the 3rd July 1887, their Lordships* judgment was 
delivered by 

Lord Macnaghten, — The question at issue in this appeal arises in 
a partition suit in which the respondent was plaintiff and the appellant, 

who is the respoodeat*s full brother and an older man by about three years, 
was defendant. 

The two brothers, who were for some time engaged in a yarn or twist 
business on their joint account, had, it seems, acquired a considerable 
amount of property while they were living together as members of an 
undivided Hindu family. The plaintiff's case was that part of the joint 
property consisting of certain bouses in Calcutta was divided in 1880 
under two instrumencs described as deeds of gift, both dated the 30bh of 
August in that year, and both duly registered on tho following day. He 

now claimed partition of the rest of the property as specified in a schedule 
to the plaint. 

The defendant in his written statement alleged bhat the arrangement 
appearing on the face of the deeds was not a real or bona fide transaction. 
His story was this ; There was, he said, some dissension in the family 
owing to quarrels between bis two wives. The result was that his second 
wife, together with his mother and the plaintiff, left the bouse No. 16, 
Baranasi Ghose’s Street, which had been the joint residenoeof the family up 

(1) 9 C. 854, (2) 7 B. 131. 

(3) (1863) Marshal. 367. (4) (1892) L. R. 1 Q.B.D. 582. 

(5) (1890) L.R. 25 Q.B.D. 67. (6) (1885) L.R. 31 Oh. D. 282. 

(7) 11 M.I. A. 75= 8 W.R.P.O. 1. (8) 9 B. 146. 
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to that time. He was very ill himself and he bad no male child and so, 
fearing lest in the event of his death half the property comprised m the two 
deeds would fall into the hands of his wives and be wasted, he exe- 
cuted the deed of gift in favour of his brother, ana at [82] tbe ja-ne time 
in order to give colour to the transaction, the plaintiff executed the other 
deed in his favour. The property, however, still remained in the joint 
possession of his brother and himself, and he kept the deed of gift which 
he had executed in his brother’s favour. He had novy two sons born to 
him and he wished to have the whole property partitioned. ^ 

’The two deeds which, of course, must be reRarded as parts ot the 

same transaction, were botli in the same form. Each refen^d to the other. 
By the one the defendant purported to give to the plaintiff out and out a 
moiety of six houses stated to be valued in their entirety at Rs. 2o.2oU. By 
the other the plaintiff purported to give to the defendant a moiety of JSo. lb, 
Baranasi Ghose’s Street, which was stated to be valued in its entirety at 
Rs. 3,500. Both the deeds contained a declaration that the parties would 
continue to own jointly the rest of their joint property, and that if it 
became necessary to make a further partition the rest of the property 
should be divided in equal shares, and that neither of the parties should 
then claim any thing or raise any objection on the ground of inequality of 
valuation in respect of the gifts comprised in the two deeds of August 

1880. - 

The only question at the hearing was whether the transaction of 

August 1880 was a reality or a pretence. 

As the deeds were duly executed and duly registered tho burden of 
proving that the transaction was not real lay upon tlie defendant. 

Their Ijordships agree with the High Court in thinking that the 

defendant failed in tho proof. 

The defendant’s case rested merely upon his own testimony. In his 
examination-in-chief he repeated in substance the story told in his written 
statement, varying it slightly by stating that the deed of gift in favour of 
the plaintiff was executed simply to prevent all of liis properties from 
falling after his death into the hands of his two wives in case he died of the 
disease from which he was then suffering, lie said he executed the 
instrument *‘onIy in name,” and for that reason he had kept it in his 
possession. 

In bis cross-examination, however, ho set up a very dilTerent case. 
“ Before I signed the deed of gift,” he said, “no proposal [83] thereof was 
made to me and I did nob know a bit of it. The plaintiff and 
Punchanun Banerji ” — Punchanun was their manager and received their 
rents — “ having taken me to the registration ollice when I was out of my 
senses made me sign the deed of gift. Before I was taken to the said 
office nobody told me I should have to sign a deed of gift.” This story, 
as the learned counsel for the appellant admitted, was an absolute 
falsehood. This story told by the defendant in his exmination-in-ohief 
seems hardly more worthy of credence. It is wholly uncorroborated. On 
the face of it it is extremely improbable. The defendant had only to make 
a will in order to carry out his alleged intentions. There seems to have 
been no reason for concocting such an elaborate piece of deception, and it 
is difficult to understand why the plaintiff should have boon a party to 
the scheme at a time when it is common ground that the two brothers 
were not on good terms. It was suggested by the learned counsel for the 
appellant that the deed which ho executed was not a mere pretence, but 
that it was intended to be operative in tlie event of liia having no male 
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issue. But there is nothing in the deed or in the evidence to support that 
suggestion. Nor does it account for the execution oi the deed of gift m 

ins ^ defendant was a man of dissipated life and 

extravagant habits, and that he spent a large amount of the joint proper.y 
on his vices. The plaintiff’s ease was that his brother s conduct led to 
remonstrances and reproaches from his mother and from an uncle who is 
now dead as well as from the plaintiff himself, and that ultimately the 
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defendant was prevailed upon to come to the arrangenaent embodied in t e ^ jj.W.N. 
two deeds with the view of making some amends and saving the family 

^ ^^The fact that the deeds themselves contain a detailed statement as to 
the values of the respective lots is a circumstance certainly more consist- 
ent with the plaintiffs story than with the deiendants. Accept the 
plaintiff’s story and the difference in value is seen to be an important 
element in the arrangement and one which would naturally hnd a place in 
deeds intended to carry it into effect. On the other hand if the deeds were 
a mere blind and false in all other respects, why should they contain this 
one [841 unnecessary truth, the record of which seems only calculated to 
provoke inquiry and to suggest grounds for attacking the arrangement. 

The only part of the defendant’s case which seems to be true is that 

he had possession of the deed of gift which he executed in favour of the 

plaintiff. It is not very clear how he came to 

plaintiff was the only person who could have obtained it from the Regntii 
office He says he took it to No. 16 and left it with his brother for safe 
oustodv That may be so, if the defendant is correct in saying as he does, 

IhS the pleintill conlieued to live on .t No. 16 for obout eight montb. 

But after all it is not very material what became of the deed, seeing that 

it was duly registered. . 3 ■ i.. j 

As regards possession of the property comprised in the deeds of 18B0 
it is quite clear that the defendant was left in occupation of No. lb ’With- 
out any interference on the part of the plaintiff; and he has not succeeded 
in proving that after the execution of the deeds he ever received any por- 
tion of the rents of the property comprised in the deed of gift in favour of 
the plaintiff. The plaintiff avers that that property remained in his sole 
possession, and that he executed repairs and made additions and improve- 
ments to it out of his own monies. There is no evidence to disprove or 

contradict that assertion. 3 / j t mu 

The Subordinate Judge found in favour of the defendant. 

Court reversed his decision, and their Lordships have no 1 eu 

affirming the decree of the High Court. The decree as it o^^y 

applies to the property specified in the schedules. e ore e _. 

the appellant suggested, and the respondent admitted, that the 

should go to the whole of the undivided property if there be any other 

**^°^Th^ir Lordships, therefore, will humbly advise Her Majesty t^t the 
decree of the High Court with this slight variation ought to be affirmed 

and the appeal dismissed. 

The appellant will pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for the appellant : Messrs. T. L. Wilson t& Co. 

Solicitor for the respondent ; Mr. TF. W. Box. 
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[85] APPELLATE CIVIL . 

Before Mr. Jiistice Trevelyan and Mr. Justice Stevens. 


MOHIBUL Ilun {Defendant) v. SHEW Sahay SiNGH {Plaintiff).^ 

[6th May, 1897.] 

nioht of suH- Suit to set aside sale for arrears of road and public cesses—Appeal to 

Commissio7icr-ActXlofl850,s.'d3—Publtc Demands Pccovery Act {Be7igal Act 

VII of 1880h s. 2. 

A suit to set aside a sale for arrears of road and public cesses will lie, although 
no previous appeal to the Commissioner has been made under s. 33 of Act XI of 
1859. Such a sale is not one tor “ arrears of revenue or other demands realizable 
in the same manner as arrears of revenue are realizable” within the meaning of 

that section. 

[R., 26 C. 414 (427).] 

The facts material to the report in this case appear from the iudgment. 

The defendant appealed to the High Court. 

Mou\y\e Mahoined Yw.su/ and IslouUie Serajzil Islayn, for the appellant. 

Babu Baikanth Nath Das, for the respondent, was absent. 

The judgment of the High Court (TREVELYAN and STEVENS, JJ.) 
was as follows : — 

JUDGMENT. 

This was a suit to set aside a sale for arrears of road and public work 
cesses on the ground that no notice had been served under s. 10 of Bengal 
Act VII of 1880, and that no sale proclamation had been published on the 
land, and that the property had been sold for a very inadequate price. 
The findings of fact arrived at by the lower appellate Court are in favour 
of the plaintifi. 

The only question before us is whether such a suit would lie without 
a previous appeal to the Commissioner from the order of the Collector. 

It has been contended that s. 33 of Act XI of 1859 applies to oases 
like the present. Section 2, Bengal Act VII of 1880, says : • ** This Act, so- 
far as is consistent with the tenor thereof, shall be construed as one with 
Act XI of 1859.” 

[86] We think that this contention is nob correct. Arrears of road 
cess are recoverable under s. 98 of Bengal Act IX of 1880, “ by any process 
provided by any law for the time being in force for the realization of public 
demands and it is provided by that section that such arrears “ shall bo 
deemed to be a public demand under such law.” The law under which 
public demands are recovered is Bengal Act VII of 1880, and under tho 
provisions of that Act, such demands are realized by the certificate 
procedure. Section 19 of the Act provides that a certificate under tho 
Act, may be enforced and executed by all or any of the ways and 
means mentioned and provided in and by tho Code of Civil Procedure 
for the enforcement and execution of decrees for money.” 

It thus appears that the sale in the present case for the realization of 
the arrears of cesses was not a sale for ** arrears of revenue aud other 


• Appeal from Appellate Decree, No. 1444 of 1896, against the dooroe of Babu 

Hemangu Chunder Bose. Subordinate Judge of Patna, dated tho lat of June 1896, 
affirming the decree of Babu Sudhangshu Bbusan Roy, Munsif of Behac, dated the 16Ui^ 
of December 1895. 


58 


XIII.] D. PKASAD BANERJEE V. L. MOHON SINGH BOY 25 Cal. 87 
.Inmandcj realizable in the same manner as arrears of revenue are realiza- 

tr* ol 33 .! Act XI of 1859. toe 

provisions of s. 33 can have no application to the sale with which 

concerned. , ^ .1 

We therefore dismiss this appeal without costs, the respondents 

nleader not being present. 

Appeal dismissed. 

s. c. c. 
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Before Mr. Justice O^Kinealy and Mr. Justice Rampim. 

DUBGA PRASAD BaNEEJEE AND OTHERS {Plaiiitiffs, Decree-holders) v. 
LaDIT Mohon Singh Boy {Defendant, Judgment- debtor). 

[13th July, 1897.] 

hy iudgment- debtor under void agreement- Effect of uneerHfied 
payments to decree-holder. 

of the Code unles, rtudgmeT-dfb't Z" sanctioned under 

..i^'TorttcTvifprooX:^^^^^ are ^oid^ but. if sanctioned, the, may be 

rsS "Gajav^Ta^^var^a Devu v. Chath Venkaiaramanaya (1) and Chedam 
hara Pillat'v. Ratna Ainvial { 2 ) , referred to. 

P.D.‘r"\9^07 = 7Yp.W.R: 1907; 

R., 88 P.R. 1904. J 

The decree-holders obtained two decrees for rent, and m 
thereof had the tenure of the judgment-debtor attached and 
sale; upon that, on the 2ad of September 1893. the ]udg^ent-deWor^ 

the consent of the decree-holders, presented a petition netition 

Judge, who passed the decree, praying for time, and ^‘atmg in he peUhon 

that ihe decree-holders had agreed to allow him ° 

Se rS«.L. o'; Ih. amt., i.e . .t. 

the decrees; and the Court thereupon ordered 

off ;” and B was further ordered that the sums paid by tne ludgment^ 
debtor to the decree-holders on account of .. Qn the IQth 

of May 1894 the decree-holders again applied or 

mentioning the fact of the aforesaid agreement for ® . 

interest, and the tenure of the judgment-debtor ^d jtlv 1894 

which the judgment-debtor filed another petition on the 2nd July ibyi 

with the decree-holder's consent praying that a t^i^^ther time of si 

be allowed him. and the case struck off. as the decree was So^^^^ohe 

satisfied amicably. Upon that the Court made the following order . Ca 

' ■ Appeal from Order, No. 343 of 1896 against the order of Babu Kedar Nate 

Moiumdar. Subordinate Judge of Burdwan, dated the 1st of August 1896. 

(1) 1 332. ^ 
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1897 struck of as per jud.gment-debtor’s petition filed with the consent of the 
July U. decree-holders. Attachment to subsist. 

On the 14th of April 189G the decree-holders applied for the third 

Appel- time for execution, to which the judfjment-debtor objected, stating that 
LATE the sums of money paid to the decree-holders as excess interest (the 
Civil. receipts of which had been admitted by the decree-holders) over and 

above the interest payable uiDder the decree, should be deducted from the 

25 C. 86. (decretal amount, as the agreement entered into by the parties with respect 

to the payment of the excess interest was not sanctioned by the Court as 
provided by s. 2o7-A of the Civil Procedure Code, and that the said sums 
should be applied to the satisfaction of the judgment-debt. 

[88] The decree- holders contended that as payment of the aforesaid 
sums was not certified to the Court under s. 258 of the Civil Procedure 
Code, the Court executing the decree could not recognize that payment. 

The Subordinate Judge observed that when the judgment-debtor 
applied for time, the Court simply struck oft the execution case without 
directing its attention to the provision, in the judgment-debtor’s petition, 
for payment of the excess interest, and it did not pass any order with 
respect to it, nor did it consider w’hether that provision was reasonable or 
not; and he held that the agreement for payment of the excess interest 
was therefore void, as it did not receive the necessary sanction of the Court 
under s. 257-A of the Civil Procedure Code. He further held that the 
contention of the decree-holders was not a valid one, inasmuch as the 
provisions of s. 258 of the Code had no application to any payment made in 
pursuance of an invalid agreement not sanctioned by the Court ; and he 
ordered, relying upon the last clause of s. 257- \ of the Code, and also upon 
the case of Gajapati Narayayia Devn v. Chath Venkatara77ia7iaya il), that 
the money paid to the decree- holders as excess interest be credited in 
payment of the decretal amount. 

From this order the decree-holders appealed to the High Court. 

Dr. Bash Behary Ghose and Babu Nalmi Ra77ja7i Chatterjee, for the 
appellants. 

The Advocate-General (Sir Charles Paul) and Babu Karu7ia Sindhu 
Mookerjee, for the respondent. 

The judgment of the High Court (O’KiNEALY and UampINI, JJ.) 
was as follows : — 


JUDGMENT. 

This is an appeal from the decision of the Subordinate Judge of 
Burdwan, dated the 1st August 1896; and the question wo have to deter- 
mine is whether a sum paid under an agreement void undor s. 257-A of the 
C 9 de of Civil Procedure, can be acknowledged or recognised in execution of 
a decree under s. 258, unless it has been certified within the proper time. 

Section 257-A refers to two kinds of agreement, (/.si) “ agreements 
[89] to give time for the satisfaction of a judgmont-dehb,” and {*39idlu) 
“ agreements for the satisfaction of a judgmont-dobt.” If the Court does 
not sanction them they are void. If the Court sanctions them they may 
be carried out in execution. For the section states that any sum paid in 
contravention of the provisions of this section,” that is, any sums paid 
under agreements void, shall he applied to the satisfaction of the judgment- 
debt; and the surplus if any, shall be recoverable by the judgment-debtor.’* 


(1) 1 M.L.J. 332. 
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The agreement in this case is an agreement between the parties, and 
its force depends upon the sanction of the Court. It was not sanctioned 
and is void. 

Section 258 says : “ If any money payable under a decree is paid out of 
Court, or the decree is otherwise adjusted in whole or in part to the satis- 
faction of the decree-holder, or if any payment is made in pursuance of an 
agreement of the nature mentioned in s. 257-A, the decree-holder shall 
certify such payment or adjustment to the Court whose duty it is to 
execute the decree.” Then the section goes on to say that, “ unless such 
payment or adjustment has been certified as aforesaid, it shall not be 
recognised as a payment or adjustment of the decree by the Court executing 
the decree.” 

The learned Advocate-General argues that the Judge in the Court 
below was right in saying that the agreement referred to in s. 258 is a 
** valid agreement ; ” but the section itself makes no reference to validity, 
and s. 257-A provides for agreements null and void. We are unable 
therefore to agree with the construction placed upon s. 258. The case of 
Gajapati Narayana Devu v. Chath Venkataramanaya (1) cited to us 
seems to militate against the reasons given in the decision of the case of 
Chedambara Piltai v. Patna Ammal (2). 

We think the view taken by the Court below is wrong, and we set 
aside the decree of the Subordinate Judge with costs in both Courts, and 
direct that the money allowed by him under that agreement be not allowed 
in execution of the decree. 

B, R. Appeal allotved. 
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[90] APPELLATE CIVIL. 

Before Mr, Justice Pampini and Mr, Justice Stevens. 

Perma Eoy and another {Plaintiffs) v, Kishen Koy 
AND others (Defendants),^ [29th April, 1897.] 

Evidence Act {I of 1872), s. 35—“ Butwara khasra Ssia/es Partition Act {Bengal 
Act VIII of 1876), s. 54 — Measurement papers, entry made in — “ Record,” 

A butwara khasra or measurement paper prepared under s. 54 of the Estates 
Partition Aot (Bengal Act VIII of 1876) is not a “ record within the meaning 
of a. 35 of the Evidence Act (I of 1872). An entry made therein of the name of 
a tenant in possession is not admissible in evidence under that section. 

Mohi Chowdhry v, Dhiro Misrain (3), referred to, 

[N.F., 19 G.L.J, 5 (7) ; F., 17 O.L.J. 462=17 C.W.N, 779 = 18 Ind. Gas. 143; 1 Ind. 
Gas. 807; 8 Ind. Gas. 890; R.. 30B.523 (P.C.) = 8 Bom.L.R. 705 = 4 C.L.J. 181 
= 1 M.L.T. 301.] 

The plaintiffs in this case claimed to recover possession of a plot of 
land on the allegation that they took a settlement of it in 1296 and paid 
rent to the landlords till 1300, when a butwara having been effected the 
land fell to the share of one of them, and rent was paid since then to that 
person ; that in consequence of certain criminal proceedings at the instance 

• Appeal from Appellate Decree. No. 778 of 1896, against the decree of P. H. 
Harding, Esq., District Judge of Shahabad, dated the 22nd of February 1896, revers- 
ing the decree of Babu Debendra Prosad Bagobi, Munsif at A rrah, dated the 28th of 
May 1895. 

- (1) 1 M.L.J. 332. (2) 3 M. 113. (3) 6 C.Ii.R, 139. 
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Ho/l con.,,W the a, 

L"„Zn!rd ^.artSSrZticn t.™ “.0 h. Plaiatiff. a.^ a„.paa„.. 

Nos 2 and 3. Defendants 2 and 3 confessed judgment. 

The aMunsif decreed the claim, and one of the reasons on which his 

judgment was based was stated by him as follows ,,oni i 

The coDv of the khasra of the hutwara measurement of 1891 also 
shows that the land in suit was then measured m the name of the plamtiffs. 
This would never have been done unless the plaintifls weie then m 

possessm^n^oMt. hy the District Judge set aside ‘be [91] 

decree of the Munsif, and held, with reference to the khasra, that that 

papor was not admissible in evidence. 

The plaintiffs appealed to the High Court. 

Babu Jogendra Chaiidra Ghose, for the appellants. 

Babu Karuna Sindhu Mukerjee and Babu Labnohan Ganguh, for the 

lespondents^^m^^t of the High Court (Rampini and STEVENS, JJ.) was 
as follows : — 

TTTr\mvTT?.xrT’ 


This is a suit in which the plaintiffs seek to establish their title to 
and to recover possession of certain land. The lower appellate Court 
has given them a decree for the northern half of the land in suit, but has 
dismissed their claim to the southern half of it. 

The plaintiffs now appeal to this Court, and on their behalf it has 
been urged that the lower appellate Court has erroneously excluded 
from evidence three documents, the first being a plaint, the second, 
an application for the execution of a decree, and the third, 3, bntwara 
khasra. The first two of these documents are said to be admissible in 
evidence under the provisions of s. 32, cl. 7 of the Indian Evidence 
Act, read in connection with 8.13, cl. (a), inasmuch as it is said that they 
contain statements by one Gulzar, who is dead, to the effect that the 
plaintiffs’ land is to the west of Gulzar’s land and is bagar land. It must 
here be noted that the statement of the land being west of Gulzar’s land, 
and being in possession of the plaintiffs, is only to bo found in the second 
document, the application for execution of a decree. In the other document 
the land is merely described as bagar land. 

Now, the learned District Judge has rejected these documents and 
has excluded them from the evidence in the case on the ground that, 
although Gulzar may be dead, yet these documents do not come within 
the provisions of s. 13, cl. (a) of the Evidence Act. as they are not 
transactions in which any right of the plaintiffs has been recognised or 
asserted. Wo certainly agree with the learned District Judge in this 
view of the case. There is no recognition of the plaintiffs’ right in any 
land in these documents, and even if there were any such recognition, 
[ 92 ] wo do not see how they could have any weight. Such admissions 
made by a third party as Gulzar was, could have no weight at all. 

The third document, which the learned District Judge has excluded 
from evidence, is a biiiwara khasra prepared under the provisions of s. 54 
of the Bengal Act "VIII of 1876, that is, the Estates Partition Act. It is 
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■contended that this docunaent is admissible in evidence under the provi- 
sions of s. 35 of the Indian Evidence Act, and certain rulings have been 
cited before us, both for and asainst this contention, namely, the rulings 
in the cases of Gopal Ghwidev Shdhci v. ]\Iadhub Chuudev Shdlia (1^ 
Mohi Ckowdhry v. Dhiro Misrain (2) ; Govindrao Defihmukh v. Baqho 
Deshniukh (3) and Tarn, Patur v. Abinash Chunder Putt (4). 

The onlv rulings which we think are applicable are Govindrao Desk- 
Tuukh V. Ragho Peshmttkh (3) and Mohi Chowdhry v. Dhiro AZisram (2). 
But the former case is not on ail fours with the present case, inasmuch as 
it relates to statements by Survey Officers contained in an extract from a 
village register of lands. The document referred to in that case is not of 
the nature of the buttoara khasra in dispute here. The other case, however, 
namely, the case of Mohi Chowdhry v. Dhiro Misrain (2), seems bo us to 
be exactly in point, and it lays down that measurement papers prepared 
by a butwara Amin deputed by the Collector to make a partition do not 

come within s. 35 of the Evidence Act. 

Applying this ruling to the present case, it is clear that this butward 
khasra has been rightly excluded from evidence by the learned District 
JudgCi and independently of that ruling we think that the butw^ra khasra 
in Question cannot come within the provisions of s. 35, inasmuch as it is not 
an official book, register, or record, such as is referred to in that section. 
The“ record.” it is clear, must be ejusdem generis, or of the same class, 
with the “ official book” and “ register ” referred to immediately before, and 
we do nob think a butwara khasra is such a [93] record as is contemplated 
by s. 35 of the Indian Evidence Act. Moreover, it would also appear that 
even if it was a record, the entry as to the possession of the plaintiff is 
not an entry which the Amin had to make under the provisions of s. 54 of 
Bengal Act VIII of 1876, because all that the Amin, or rather the Deputy 
Collector, who is referred to in this section, is authorised to make is the 
measurement of the land comprised in the estate to be divided and a rent 
roll ; bub the section, as far as we can see, does nob authorize him to make 
any entry as to the names of the parties in possession of the land which 
he measures. 

For these reasons, then, we think that the learned District Judge has 
not committed any error in law in excluding these three pieces of docu- 
mentary evidence, and we accordingly dismiss this appeal with costs, 

S. c, C. Appeal dismissed* 
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Before Mr. Justice Trevelyan, and Mr. Justice Stevens 


lUDRATHi Begum [Plaintiff) v. Najibunnessa {Defendant) 

[16bh August, 1897.] 


Registration Act (III of 1877). ss. 35. 73. 76, 11 — Denial of execution— Suit io enforce 
registration — Right of suit. 

Where the executant of a document did not appear before the Sub-Registrar, 
although a summons wag issued to such executant, and the Sub-Registrar there- 
upon refused to register the dooument, Beld, in a suit under s. 77 of the Regis- 
tration Aot to enforce registration of the document— 

• Appeal from Original Decree, No. 302 of 189C, against the decree of Babu Juggad- 
durlabh Mozumdar, Subordinate Judge of Tirhoot, dated the 2nd of June 1896. 

U)21W.R. 29. (2) 6 O.L,R. 139. (3) 8 B. 643. (4) 4 0.79. 
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(1) That the case wes one of “ denial” of execution within the meaning of 
ss. 35 and 73 of the Registration Act (III of 1877). Luckhi Narain Khettry 
V. Sntcowrie Pyne (1), Radhakissin Rcwra Dakna y. Choone Lall Dutt (2), 
referred to. 

(2) That an application to the Registrar made under 9. 73 of the Act in this 
ca.se was properly made under that section. 

(3) That the order of the Special Sub-Registrar to whom the case was referred, 
re/uj^ing registration of the document, was equivalent to an order by the Registrar. 

[94] (4) That the c^Jse came under cl. (n) of 8. 76 of the Act, and the present 
suit did lie under the provisions of 8. 77. 

[F., 29 A. 284 = 4 A.L.J. 171 = A.W.N. (1907) 46 ; Rel., 16 Ind. Cas. 614.] 

The facts of tills case appear sufficiently from the judgment of the 
Pligh Clourt. The plaintiff asked for a decree directing that a deed of sale 
executed in her favour by the defendant be registered under the provisions 
of s. 77 of the Indian Registration Act. The Subordinate Judge, before 
whom the case was brought, held that the suit did not lie, as the case was 
not one of denial of execution, and the plaintiff in applying under s. 73, 
instead of appealing under s. 72, mistook her remedy, and virtually did not 

go to the Registrar as the law required her to do before proceeding under 
s. 77. 

The plaintiff appealed to the High Court. 

Dr. AstUcsh Mukerjee, for the appellant. — The original order was one 
under a. 35, and a proper order under that section. The order should be 
construea to be a refusal on the ground of denial of execution. Non- 
appearance in this case comes within the meaning of denial of execution 
in ss. 35 and 73, and the present suit was properly brought under s. 77. 
Luckhi Narain Khettry v. Satcoiorie Pyne (1), and Radhakissen Rowra, 
Dakna V. Choonee Lall Dutt (2) were cited. 

Moulvie Mahomed Mustafa^ for the respondent, contended that there 
was no denial in this case, and that the cases cited were not in point. This 
case really came under s. 72. The Sub-Registrar was the person who passed 
the order and not the Registrar : ss. 76 and 77 would not apply. All the 

remedies provided for in the Registration Offices were not here exhausted, 
and the present action should fail. 

Dr. Asutosh Mukcrjee in reply. 
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JUDGMENT. 

The judgment of the High Court (Trbvelyan and Stevens. JJ.) 

was delivered by 

^ Stevens, J.— This appeal arises out of a suit under s. 77 of the Registra- 
tion Act. Registration was in thefirst instance refused by the Sub-Registrar 
under the following order : “ Eight months from the date of execution have 
passed. Although summons was [95] issued againso the executant to 
appear, she did not appear to admit execution. I refuse registration under 

mi 1 ^ • ^ P,^''^Sraph 159 of the ‘ Registration Manual.’ ” 

The plaintiff (now appellant) who was the party interested in the deed in 
question then presented a petition under s. 73 of the Registration Act to 
the District Registrar of Mozufferpore. prayio . ..^.at an order for the 
^gistration of the document might be made after tak . g of evidence. The 
Registrar made over this application to the Special Svh Registrar for the 
necessary action and report. The Special Sub-Registrar p -ed the following 

dated the 24th November 1894, wub presented by 
Mahomed Hossein. agent of Kudrathi Begum, before the Sub-Registrar 


(1) 16 C. 189. 


(3) 5 0. 445 
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of Mozufferpore on the 18bh March 1895. The executaob Najibunnessa 
did nob appear either personally or by her authorized agent within eight 
months from the date of execution. The Sub-Hegistrar refused registration 
under paragraph 159 of the Registration Manual on the 26Dh July 1895. 
The appeal does nob lie under s. 73 of Act III of 1877. I reject the 
anplication accordingly.” It was in consequence of this order of the Special 
Sub-Registrar that the present suit was instituted under s. 77 of the 

Registration Act. 

The learned Subordinate Judge has held that the suit does not lie. 
He takes the order to be equivalent to an order of the Registrar, which is 
apparently the correct view, looking to the provisions oi s. 7 of the 
Regisbration Act, and the 6rst of the rules made by the Inspector-General 
under the provisions of s. 69 of the Act. Under that rule the Sub-Regis- 
trar at the head-quarters of a district, whose office has been amalgamated 
with that of the Registrar, is authorised to act as the working deputy of 
the Registrar exercising, as a matter of routine, ail the functions of a 
Registrar, except the powers of supervision and control under s. 68, and 
that of hearing appeals from orders refusing to register under s. 72. Ha 
is authorised to deal with applications under s. 73 of the Act as a matter 
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of course. 

The ground on which the learned Subordinate Judge has held 
that no suit lies in this case is that regisbration had been refused on a 
ground other than, the denial of execution, and therefore [96] the proper 
remedy of the plaintiff was an appeal to the Registrar under s. 72 against 
the order of the Sub-Registrar refusing to admit the docutnenb to 
registration, and not an application under s. 73. He says: ‘When 
plaintiff ought to have appealed to the Registrar under s. 72, but mistaking 
her remedy she made an application under s. 73, it is the same as if she 
did nob at all go to the Registrar. It is thus abundantly clear that the 
plaintiff has not complied with the provisions of the Registration Act. 
She is therefore out of Court.” 

The attention of the learned Subordinate Judge does not appear 
to have been directed bo the case of Lukhi Narain Khettry v. Satcowrze 
Payne (1) and the case of Radhakissen Rowra Dakna v. Choonee Lall 
Dutt (2) where it has been held that a wilful refusal or neglect to 
attend and admit execution is equivalent to a denial of execution within 
the meaning of the Registration Act; and that where such refusal or neglect 
occurs a suit will lie under s. 77 of the Act for the purpose oi having 
the document registered. In paragraph 146 of the rules made by 
the Inspector-General, the latter case and another case, In re Abdul 
Aziz (3), are referred to as authority for that proposition, and it is stated 
that as soon as such refusal or neglect is proved before him, a registering 
officer may record his refusal to register the document under s. 35. It is 
remarked that an appeal, by which is apparently meant an application, 
will then lie to the Registrar under s. 73, who will make inquiry and 
pass orders under ss. 74 and 75 just as if execution had been specifically 
denied. We think that in accordance with the rulings to which we have 
referred and the practice of the Regisbration Department, the plaintiff did 
not mistake her remedy in applying in the present case to the Registrar 
under s. 73. The original order of refusal was on the face of it an order 
passed under s. 35 of the Act. and it was passed in consequence of the 
neglect of the executant to attend and admit execution. Taking the 


(1) 16 0. 189. 
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order of the Special Sub-Registrar on the application under s. 73 as 
equivalent to an order of the Registrar, the case comes under [97] ol. (a) 
of 8. 76 of the Act. and, therefore, the plaintiff had a right of suit under 
the provisions of s. 77. 

The decree of the lower Court must be set aside, and the case re- 
mitted to that Court for disposal on the merits. 

The appellant will get the costs of this appeal. 

s. c. c. Appeal allowed ; case remarided. 


25 C. 97 = 1 C.W.N 692. 

APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr. Justice Ameer Ali. 


Rami Deka {Defendant) v. Brojo Nath Satkia and others 

{Plaintiffs).- [28th July. 1897.] 


Judgment— Form of judgment on ovpeal— Judgment not in conformity with low— 
Dismissal of appeal^Civtl Procedure Code [Act XIV of 1882), ss. 651, 574. 684. 


The lower appellate Court, in disposing of an appeal from a decree of the 
Munsif, recorded the followinc juicment : ** Suit laid at R^. 480, value of 

buffaloes. Appeal rej^'ctod under s. 551 of the Civil Procedure Code.’* 

Held, that this was not a judgment in conformity with law.? 

The diflmi‘^.‘:al of an appeal under s. 551 of the Civil Procedure Cede by a Court 
whose decision may be the subject of an appeal, does not relieve the Court from 
the necessity of writing a judgment whioh, according to the provisions of q. 574 

of the Code, should show the points raised, the decision upon those poiuts, and 
the reasons for deciding them. 


[N.F., 30 A. 319 = 5 A,L J. 300 = A.W N. (IGO*?) 115 ; 8 Tnd. Cas. 941=4 S.L R. 194; 
F . 17 M L..J. 62 N; 18 M L J. 34 = 3 M L.T. 71 (P B.) ; 9 O.C. 32 ; R., 36 B, 

1002=12 Ind. Cas. 564 ; 6 Ind. Cas. 397 ; 8 0 C. 290 (291) ; 
13C,W N. 1031 = 2 Ind. Cas. 405; D.. 5 C.L J. 348.] 


For the purposes of this report the facts and points for decision are 
sufijciently stated in the judgment. 

B^bu Basanta Coomer Bose^ for the appellant. 

Babu Mon Mohun Dutt^ for the respondents. 

The judgment of the High Court (Macphehson and Ameer Au, 

JJ.j was as follows : — 


JUDGMENT. 

Tlie judgment of the lower appellate Court in this case is : ‘‘Appeal 
rejected under s. 551 of the Code of Civil Procedure.” 

J ^“‘^Sooent in conformity with law. 

and^t^hat there IS an error of procedure, which brings the case under 

of S'O appeal under s. 551 by a Court, whose 

movkionrnf^®° 7 f'"'u^ aocordinc to the 

fholl ^ *>^0 decision upon 

t hose points, ana the reasons for deciding them. There was an appeal 

E.q.! tedin"” Dr::;,''da?Jd 1’/ ‘’’t 

decree of Babu Prosanno Goomar ahnL at ^ November 1896. affirming the 

ttuu rrosanno Loomar Ghoso, Hunsif of Tejporo. dated the 22Dd of July 1896. 

\ 
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before fche Court, and the julgmeat disposing of that appeal must, we 

think, be in conformity with the provisions of the Code. We set aside 

the decision and remand the case in order that the appeal may be 

disposed of according to law. The costs of this apneal will abide the 
result. 

Case remanded. 
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23 C. 98 = 3 C.W.N. 20. 

APPELLATE CIVIL. 

Before Mr. Justice Macpkerson and Mr. Justice Ameer Ali. 


23 C. 97 » 
1 C.W.N, 
692, 


Issua Chandra Dutt ( Plaintiff ) v . Gopal Chandra Das 

(Defendant).'^ f30th June, 1897.] 

Hight of suit — Beoamidar—Swii far ejectment — Parties. 

A mere benamidar cannot maintain a suit for ejectment, be having neither 
title to, nor possession of, the property. 

AdTiifeari V Akhou Kumar Mozumdar (1) followed in principle. 
Nand Kxshore TjqX v* Ahmad Ata (2) dissented from. 

tOisB. 21A 380=19 A.WN,130;13 C.P.I..R. .33 (35);F.,25C. 874 = 3 C.W.N. 12; 

^ • 7lQd. Cas* 218 ; Appr , 30 C. 268 (273) ; 30 M. 245 (247) 

— 17 M.Ili.J, 174.3 


For the purooses of this report tho facts are sufficientlv stated in the 
jadgment of the High Court. 

Babu Saroda Charan Mitter and Babu Jadub Chunder Seal, for the 
appellant. 

Babu Sree Nath Dass and Babu Girija Sankar Mozumdar^ for the 
respondent. 

The judgmentof the High Court (Macpherson and Amber Adi, JJ.) 
was as follows : — 

JUDGMENT. 

mu appellant brought this suit to eject the defendant as a trasnasser. 

Xhe defendant contended that the plaintiff had no right to bring the suit, 
as he 13 a mere henamidar of Guru Churn Dutt, under whom and others 
the defendant admits that [99] he is a tenant. Both the Courts have 
found that the appellant is a mere henamidar of Guru Churn Dutt, and 
that he cannot maintain the suit. This is quite in accordance with the 
^cision of this Court in Hari Gohindo Adhikari v. Akhoy Coomar 
Mozoomdar ^1), in which it was held that a person who was a henamidar 

defendants could not maintain a suit for a declaration 
of his right to, and’for possession of, immoveable property ; such a person 
^nnot, it seems to us. any the more maintain a suit for ejectment. 
He has neither title nor possession. Our attention has been called to a 
^cent decision of the Allahabad High Court in the case of Nand Kishore 
LaZ y. Ahmad Ata (2). In that case it was held, dissenting from the 
decision of this Court, that a henamidar can maintain a suit of the kind 
mentioned. We cannot follow that decision as we think the case in this 
Court referred to abo ve was rightly decided, and is in accordance with the 

• Apoeal from Appellate Daoree. No. 1932 of 1895, against the decree of K. N. Roy, 
Offioiating District Judge of Pabaa and Bogra, dated tho 23rd of August 1895,* 
affirming the decree of Babu Sarat Ghander Sen, Munsif of Pubna, dated the 22nd 
of August 1894. 

(1) 16 0. 364. (2) 18 A. 69. 
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previous decisions on the same point. The only contention raised in this 
appeal is that the appellant, assuming him to be a benamidar for someone 
else, can maintain the suit, and as that fails, the appeal must be dismissed 

wibb costs. 


B. D. B. 


Appeal dismissed. 


25 C. 99 = 2-jC.W.N, 408. 

APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr, Justice Ameer Ali, 

Kali Kishore Deb Sarkar {Purchaser), Plaintiff v. Guru 
Prosad Sukul [Decree-holder), Defendant.'^ [17fch June, 1897.] 

Appeal - Order under Civil Procedure Code (Act XlV ofiSQ^), s. 293, on defaulting 
purchaser to oiake good deficiency on tesalc—Second appeal— Sale in eccecuiionof 
decree— Civil Procedure Code (Act XIV of l8b2A ss. 244. 313— o/ 
property in proclamation of sale. 

Both an appeal and a second appeal lie from an order under s. 293 of the Civil 
Procedure Cooe, directing a defaulting purchaser at an execution-sale to make 
good the deficiency of price happening on a resale owing to his default. 

[lOO] Sree Naram Mitter v. Mahatab Chand (1), Sooraj Puksh Singh v. Sree 
Kishen Dcss{2), Joobraj Singh v. Oonr Bulcsh Lall^S), Baij Nath Sahat v. Moherp 
Narain Singh (4), and Aviir Bakf-ha Sahib v. Venkatachala Mudali (5;, 
followed. 

Deoki Nandan Rai v. Uapesri Lai (C), referred to and discussed. 

In this case U was held on appeal, reversing the decision of the lower Courts, 
that under the circumstances the purchaser was not liable for the deficiency. 

[Dias., 12 Ind, Cas. 360 = 7 N.L.R. 134 ; Rel.. 2 C.W.N. 411 (412).] 

The facts of the case sufficiently appear from the judgment of the 
High Court. 

Babu Dwarka Nath Ghuckerhuiiy, for the appellant. 

Babu Tara Kishore Choiodhry, for the resoondend. 

The judgment of the Court (Magpherson and Ameer Ali, JJ.) 
was as follows : — 


JUDGMENT. 

The appellant having purchased a share of a taluk at an execution 
sale failed to pay the balance of tlie purchase-money, and there was a 
resale at which the price realized was much smaller than the price realized 
at the first sale. Bodh Courds have held tliad the appellant must make 
good the deficiency according to the terms of s. 293 of the Procedure Code. 
The decree-holder is the person seeking to enforce the payment and the 
respondent in the appeal. 

A preliminary objection is taken that no aupeal lies, but there is a 
current of decisions in this Court dating from 1B()5, showing that an 
appeal does lie. and we feel bound to follow them. The cases are Sree 
Narain Mitter v. Mahatab Chand (1), Sooraj Buksh Sinyh v. Sree Kishen 
Doss (2), Joobraj Smgh v. Gour Buksh Ball (3). and Baij Nath Sahai v. 
Moheep Narairi Singh (4). N o decision to the contrary has been oited, 

•Apeai from Order, No. 4 of 1897. against the order of 

the 2nd of October 1896, Bflirming the order of 
Augusf 1896 tjhatterjee. SubordinatoJudge of that distiict, dated the 6th of 


(1) 3 W.R, 3. 
(4) 16 C. 535. 


(2) 6 W.R. Mis. 126. 
(5) 18 M. 439. 


G8 


(3) 7 W.R. no. 
(6) 14 A. 201. 
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although the question has been raised in several other cases but not 
decided. The first three cases were under the Code of 1859 as amended 
by Act XXIII of 1861. hut there is in this resnect no substantial difference 
between the old Code and the nresent Code. The Aladras Court has taken 
[101] the same view in Ainir Baksha Sahib v. Venkatachala Mtidali (1). 
The Allahabad Court took a different view in Deoki Nandan Baiv. Tapesri 
Lai (2), and held that there was no appeal. But it may be noticed that 
Mr, Justice Straight dissented, and Mr. Justice Knox seems to have held 
that an appeal would lie from an adjudication in proceedings to enforce 
an order under s. 293, 

In all the cases in which ir. was held that an appeal lay the question 
was regarded as one under s. 244 of the uresent Code, or the correspond- 
ing section of the old Code, so that if there is an apneal at all there is no 
doubt as to the right of second appeal. It seems that before the resale 
the appellant applied to have the first sale set aside under s. 313 of the 
Code on the ground that the judgment-debtor had no saleable interest 
in the property. It was found that what wa-i sold was the judgment- 
debtor’s interest in a shikmi taluk called Radha Govind Biswas with a 
rental of Rs. 890 odd, and comprising certain mouzahs, ki&muts and 
paras^ whereas what was advertized and put for sale was his interest 
in a shikmi taluk called Ram Govind Biswas with a rental of Rs. 495, 
but comprising the same mouzahs, kismuts and paras. The first Court 
refused to set aside the sale, holding that the misdescription was 
immaterial, as the judgment-debtor had no other shikmi taluk in 
those mouzahs, and that the appellant, who was his co-sharer, must 
have known this and understood quite well what he was buying. 
The order rejecting the application was upheld by the anpellate 
Court on the same grounds. The property was put up at the first sale, 
realised Rs. 3,200, the next highest bidder being the decree-holder, and 
when put up at the second sale under precisely the same description, it 
realised Rs. 850. The decree-holder had obtained leave to bid at the 
second sale, provided he did not bid less than Rs. 3,100. 

The appellant resisted the attempt to make him liable on three 
grounds : firsts that there was no such property as the one sold ; second^ 
that the decree-holder and judgment-debtor had made false representations 
to him as to the property which was being sold; and, thirds that the 
purchaser at the second sale was a mere benamidar of the decree-holder. 
His objections were overruled by both [102] Courts without any inquiry, 
and an order was made for the realization of the deficiency by the process 
prescribed for the execution of decrees. We cannot, of course, interfere 
with the order under s. 313, or with the order confirming the second sale, 
which it appears has been confirmed, but the question is whether on the 
facts as stated above the appellant is liable for the deficiency, and we must 
hold that he is nob in any view of the case. 

Before the defaulting purchaser can be made liable under s. 293, it 
must appear that the property which is the subject of the two sales is the 
same in every respect. If the Courts were right in holding in the proceed- 
ing under s. 313, that, notwithstanding the misdescription, the property 
sold on the first occasion was the judgment-debtor’s share in shikmi taluks 
Radha Govind Biswas, bearing a rent of Rs. 890, ib is clear that is not 
what was put up for sale on the second occasion, ostensibly at least. It 

may be said that the saane properby was really sold, but that there was a 

^ _ 

(1)I8M. 439. (2) 14 A. 201 
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misdescription on both occasions. Assuming this to be so, it makes no" 
difference. If there was a misdescription on the first occasion the decree^ 
holder was aware of it, and he ought not to have had the property again 
proclaimed for sale under a description which he knew to be wrong. 
Having done that he cannot make the defaulting purchaser answerable 
for the deficiency. 

It is not necessary to consider what would have happened if the 
property, which the Courts considered was the property sold on the first 
occasion, had been rightly described on the second, as we must deal with 
the facts as they are. Possibly in that case the decree-holder might have 
found himself in a difficulty in attempting to realize from the defaulting 
purchaser any deficiency in the price. He cannot, however, be allowed to 
evade that difficulty by having the property proclaimed for sale under a 
description which he knew to be wrong. 

We set aside the order of both Courts, The application of the decree- 
holder fails and must be rejected. The appellant will get his costs in 
this Court. 

B. D. B. Appeal allowed. 


25 C. 103. 

[103] APPELLATE CIVIL. 

Before Sir Francis Williain Maclean, Kt., Chief Justice and 

Mr. Justice Banerjee. 


Sarat Chandra Banerjee and another {Plaintiffs) v. 
Bhupendra Nath Bosu and others (Defenoauts).'^ 

[3rd August, 1897. J 

Hindu law—V/ill~ Executor— PesUion tf an executor uniUr a Hindu will before tJie 
Hindu Wills Act (XXI of 1^10) came uito force — D\0‘trence in yosition beiiveen an 
ixecutor under a Hindu will m-d on executor under an English 7ciU — Probate and 
Adwinistratton Act {V of ss. 2. 4 and 90. 

An executor under a Hindu will, before tbe Hindu Wills Act cflme into force, 
is HOD in the same position as an English executor under an English will, and 
the property docs not vest in him ; he holds it only as manager. 

[F., 32 C. 361 = 1 C.L.J. 270 ; R.. 37 C. 839 = 15 C.W.N. 185 = 8 Ind Cas. 665 ; D., 

36 M. 675 = 17 Ind. Cas. 4 = 23 M. L. J. 306=12 1\I. L. T. 207 = il912) M. W. N. 
1112 .] 


The facts of this case are sborily Ihe^e: One Tituram Haidar died 
in the month of July 1857, leaving behind him bis widow and three 
daughters. He executed a will on the day of his death, and appointed his 
widow Ram Kumari Debi and his son-in-Kw executors. On the 2l8t 
January 1864 the executors of Tituram Haidar’s will convoyed the proper* 
ty in dispute to one John Bayley, from whom it passed by subsequent 
assignments until the defendant Troilucko Nath Basu obtained it under a 
mortgage decree. The plaintiffs, who now represent the entire estate of 
Tituram Haidar, brought this suit to recover possession of the property 
sold to John Bayley on the allegation that Tituram Haidar’s executors 
were not competent to give an absolute title. Bhupendra Nath Basu was 
joined as a defendant because ho lived with his brother Troilucko Nath 


T?cn Appellate Decree. No. 2267 of 1895. against the decree of J. Pratt, 

D.q. District Judge ot zillah 24-Pargana3. dated the 16th of September 1895, reversing 

Shomo, Subordinate Judge. Ist Court of that 
District, dated the 30th of August 1694* 
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Basu. The Court of first instance gave the plaintiffs a decree, bolding 
that the executors did not hold any higher position than that of an 
ordinary manager ; they had not the same power as an executor in Eng- 
land had, and that they could give a title only under circumstances in 
which an ordinary manager could do so. On appeal, the District Judge 
of 24:-Pargana3 reversed the decision of the first Court. The material 
portion of his judgment was as follows : — 

“ The plaintiffs raise the question of the validity of transfer to John 
Bay ley [105] and whether the plaintiffs are entitled to dispute it. It will 
therefore be necessary here to set down an abstract of the provisions of 
the will. 

Paragraph 1. — Testator’s wife Bam Kumari Debi is to remain 
in possession of and enjoy during her life-time all the testator’s 
moveable and immoveable properties ; she shall manage the same as 
executrix, take care of the testator’s daughters, be entitled to institute 
and defend suits. Testator’s son-in-law Umesh Chunder Bandopadhaya, 
husband of Kadambini, is vested with the same powers as Bam Kumari 
Debi. Both shall manage with equal rights and with each other’s consent. 
If the son-in-law causes devastation, the testator’s widow will henceforth 
act as sole executrix. 

Paragraph 2. — On the decease of the testator s widow the property 
shall be equally divided between testator’s three daughters ; but none of 
the property is to be alienated for the payment of debts that may be 
incurred by the testator’s daughters or their successors. 

Paragraph 3. — Testator’s wife with the consent of their son-in-law is 
empowered to pay off the testator’s debts by sale, but no transfer shall be 
valid unless effected with the consent and signature of both of them ; and 
none shall have authority to transfer any property for any reason other 
than that mentioned above. 

Paragraph 4. — During the lifetime of the testator’s widow, their 
three daughters and also the husbands of the two younger ones shall be 
maintained out of the testator’s estate. 

Paragraph 5. — Specities a legacy to testator’s nephew. 

Now it appears to me clear that the executors had an estate under the 
will, and they were fully empowered to sell in order to pay off the testator’s 
debts. The sale to John Bayley was made ostensibly for that very 
purpose. On the principle enunciated in In re Tanqueray Willaume (1) 
the sale conveyed a good title, and it was neither necessary nor 
prudent for the purchaser to inquire whether there were any subsisting 
debts. That this principle holds good may be deduced from certain 
observations of Mr, Justice Phear in the case of Rooploll Khettry v. 
Mohima Ghurn Hoy (2).” 

From this decision the plaintiffs appealed to the High Court. 

Sir Griffith Evans, Babu Girish Chunder Choxodhry, and Babu 
Horendra NathMookerjee, for the appellants. 

Mr. C- P. Hill, and Babu Sarada Churxi Mitter, for the respondents. 

The following judgments were delivered by the High Court (MACLEAN, 

C. J. and Banerjee, J.) : — 

JUDGMENT. 

[105] Maclean, C. J. — In my opinion the learned Judge in the Court 
below has made a mistake in law. In point of fact he bolds that an 

(1) (1832) L. R. 20 Ch. D. 465. (2) 10 B. L. R. 271. note. 
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1897 executor under a Hindu will, before the Hindu Wills Act came into force, is 
Aug. 3. substantially in the same position as an English executor under an English 

will, in the sense that the property vests in him ; and that this is his view 

Appel- jg d^^r from the fact that ho reUed upon the well-known case of In re 
LATE Tanqueray Wiilaume (1) decided in the English Courts, which shows that 
Civil. he Regarded the property under the will as vested in the executor. I think 

it is clear from the authorities that have been cited that an executor under 

25 C. 103. ^ Hindu will is not in that position which the learned Judge in the Court 

below seems to think, but he practically holds the property as manager, 
ns is stated by Mr. Justice Markliy in the case of Kherodemoney Dossee v. 
Doorgavioncy Doa^ice (2), where he says : “ It has been frequently held 
that, the mere appointment of a person as executor to a Hindu does not 
cause any property to vest in him at all ; and that if as executor he is 
entitled to hold the property, he holds only as manager.” I think that 
view of the law is correct as applied to the executors appointed under the 
particular will in this case ; but that does not dispose of this point. 
Mr. Hill argued ingeniously that, having regard to the provisions of ss. 2 
and 4 of the Probateand Administration Act V of 1881, the property vested 
in these executors under the effect of s. 2 of that Act, which says that 
s. 4, amongst others, is to apply to the case of every Hindu dying before the 
1st April 1881, which is the date on which the Act came into operation. 
Admittedly, in this case, the testator did die before that dafe, and 
Mr. Hill’s contention is that, having regard to the language of ss. 2 and 4, 
the effect of those sections is to vest in these executors, who were appointed, 


so far back as 1857, under a Hindu will, which it was then not obligatory 
to prove, the property of the testator. Tins argument does not commend 
itself to me as sound ; one must look to the whole purview and intention 
of the Act. Ir we look to the preamble of the Act, it is there stated that 
the Act is infended to provide for the grant of probates of wills and 
letters of administration to the estates of [106] deceased persons, in 
cases to which the Indian Succession Aod does not apply ; that 
is the object of the Act — tlie grant of probates of wills and let- 
ters of administration. The Act did not come into force until April 
1881, and to ray mind it would be a very strong conclusion to draw 
from the words of s. 2 “dying before the 1st April 1 881 ” that it was 
intended this Act having been passed for the purpose which I have stated 
above that s. 4 should have a retrospective operation, so as to vest in 
an executor appoin ted under a Hindu will an estate which but for tliat sec- 
tion would admittedly not otherwise vest in liim. I tliink ss. 2 and 4 read 


together mean that in the case of a Hindu dying before April 1881, where 
the estate is unadministered, if any one desire to come in and prove the 
will and get the benefit of the Act in that sense, he may have the oppor- 
tunity of doing so, and the effect would be that the ostalo from that time 
would vest in such executor under s. 4. That view to my mind is 
strengthened by the consideration that s. 4 comes in under chap. II 
of the Act, and the heading is “ of grant of Probate and Letters of 
Administration, which to my mind indicates strongly that the vesting 
was only to follow upon the grant of prohate of the will in the one case, 

or grant of letters of administration in the other. That view is further 
strengthened by the consideration that the section applies, not only to 
executors, but to administrators who obtain letters of administration under 


(1) (1882) L. R. 20 Ch. D, 465. 


(2) 4 C. 455. 
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But assuming that view of ss. 2 and 4 of the Act to be wrong, it 
appears to me that Mr. Hill does not carry hia case much further by 
reason of the provisions of s. 90 of the Act, which says that the ‘ power 
of an executor to dispose of immoveable property so vested in him ” under 
the will “ is subject to any restriction that may he imposed by the will 
appointing him.” Now, in this case, the will distinctly states that there 
was to be no sale and no alienation other than an alienation for the 
payment of debts. Mr. Hill tries to get out of this difficulty by contend- 
ing that, once concede that the estate is vested in the executor, the cases 
in the English Courts show (amongst others that to which I have rei'erred) 
that where an executor, in whom tho estate is vested, has a power to sell 
for debts, the purchaser neel not inquire as to the existence of those debts 
or the necessity for the [107] sale. But I doubt if the principle of these 
English cases can apply in the face of the clear statutory provision of s. 90. 
However, as in my view no estate was vested in this executor, the point 
becomes immaterial. 1 think the Judge was wrong on this point of law. 

That being so, it appears to me that we must remand the case, and 
must remand it because the Judge in the Court below has not. as a matter 
of fact, gone into the question of whether this sale was effected for the 
purpose of paying the testator’s debts. I desire, however, to point out, I 
hope for the assistance of the learned Judge in the Court below when the 
case is retried on this remand, that it is not necessary, as a condition 
precedent to the validity of this transaction, that the defendants should 
make out the real existence of the necessity for raising this money. 
Beyond that he will doubtless give every due effect to the lapse of time, 
which has occurred in this case, for the sale is 30 years old, to the fact 
that the original vendee is dead, and can give no account of the transac- 
tion, to the long possession and enjoyment of which the defendants have 
had of this property, and to that which looks privia facie something like 
acquiescence on the part of the plaintiffs, and especially to the recital on 
the face of the kobala itself that ‘ according to the provisions of the will 
made by the deceased Tituram Haidar, we, to clear the debts and liabilities 
of his estate, have sold to you the said land with buildings and all interests 
for a consideration of Rs. 3,000 ; you are vested this day with the right 
to dispose of the said property by sale or gift, etc.” 

Now in the case of Hunoomanpersaud Panday v. Mundraj Koon~ 
weree (1) — the passage which I am about to read is at p, 419 — the Privy 
Council say : “ It is to be observed that the representations by the manager 
accompanying the loan as part of the res gestce and contemporaneous 
declarations of an agent, though not actually selected by the principal, 
have been held to be evidence against the heir); and as their Lordships 
are informed that such prima facie proof has been generally required in 
the Supreme Court of Calcutta between the lender and the heir, where 
the lender is enforcing his security against the heir, they think id reason- 
able [108] and right that it should be required.” In the present case there 
was a clear representation by the executors that they were selling the 
property to clear tbe debts and liabilities of the estate, and that, in the 
opinion of the Privy Council, is prima facie evidence as to the necessity 
for the loan. It is, in fact, an admission: it is an admission by a Hindu 
executor as to the object and necessity for which the money was being 
raised. We must, therefore, ask the learned Judge to consider whether 
on the face of these recitals there is not prima facie evidence in favour of 


1897 

Aug 3. 

Appel- 

LATB 

Civil, 

25 C. 103. 


C XIII— 10 


(1) 6 M.I.A, 393 (419). 

73 



25 Cal. 109 INDIAN DECISIONS, NEW SERIES tYol. 

1897 the defendant's case, and, if so, that would be sufficient to shift the onus 

AUG 3. and throw it upon the plaintiffs to show that there was no necessity for 

raising this loan. In remanding this case, wo remand it upon the terms 
Appel- neither party is to be allowed to go into fresh evidence, hut the case 

LATE is to be decided upon the evidence already adduced. Having regard to the 

OlVIL. length of time during which this case has been going on, we direct that 

the lower Court should dispose of this matter as soon as conveniently can 

29 C, 103, ijg costs will abide the result. 

Baner.tke, J. — I am of the same opinion. I only wish to add one 
word with reference to Mr. Hill’s argument based upon s. 2 read with s. 4 
of the Probate and Administration Act. It is quite true that s. 2 of that 
Act makes chaps. TI to XIIT, both inclusive, applicable to the case of 
every Hindu dying before, on, or after, the first day of April 1881 ; and if 
the words of the section are to be taken in an unrestricted sense, s. 4, 
which occurs in chap. II of the Act, would apply to this case, and would 
have the effect of vesting in the executor in this case the property of the 
testator. But the provisions of the Act must be taken to be controlled by 
the preamble of the Act which is very significant, and which runs in these 
words : “ Whereas it is expedient to provide for the grant of probate of 
wills and letters of administration to the estates of deceased persons in 
cases to whicli the Indian Succession Act, 18()0, does not apply, it is hereby 
enacted as follows.” The Act then is passed with a view to provide 
for the grant of probates and letters of administration to the estates of 
deceased persons in cases to which the Indian Succession Act does not 
apply, and any provision of the Act which is said to be apoHoable to [109] 
the case of a Hinou dying before the Ist September 1870, in which the 
taking of probate is optional [See Kriahna Kinkur Ray v. Rai Mohun 22av(l) 
and Moosa v. Essa (2)], must be taken to be applicable to his case only 
in the event of the Act being resorted to for the purpose of obtaining pro- 
bate or letters of administration. But whore the Act is not availed of for 
the purpose of obtaining probate or letters of administration, for the grant- 
ing r f which it was passed, I do not think it would be right to hold that 
the provisions of the Act would apply to such a case. 

Granting, however, that s. 4 of the A<‘b was applicable to this case, 

and that the property of the testator was, therefore, vested in the executor, 

that would not affect the result, because by sub-s. 2 of s. 90 the 

power of the executor to disuosa of immoveable property so vested in him 

is subject to the restriction imposed by the will. The question would 

still remain whether the power of sale was exercised in this case within 
the limits prescribed. 

Appeal allorved ; case remanded. 



(1) 14 C. 37. 


(2) 8 B. 241. 


74 



Xlll.] GOLAM GAFFAK MANDAL V. GOLJAN BTBI 25 Cal. 110 

2S G. 109. 1897 

APPELLATE CIVIL. Jui^ss. 

Before Sir Francis William Maclean^ Kt,, Chief Justice^ and AppeIi- 

Mr, Justice Bauer jee. LATE 

Golam Gaffar Mandal and others {Decree-holders) v. Goljan Bibi 

AND OTHERS (Judgment-dehiors) * [23rd June, 1897.] 2S C. 109. 

Limitation Act {XV of 1877), sch. JJ, a^t. 179 — Meaning of the words ‘*date of the 


decree ” — Execuiion of decree — Code of Civil Procedure {Act XIV of 1882), ss. 205 
and 235. 

The words “date of the decree ” in sch. II, art. 179 of the liimitation Act, mean 
the date the decree is directed to bear under s. 205 of the Code of Civil Procedure, 
and that is the date on which the judgment was pronounced ; therefore an appli- 
cation to execute a decree, if not maae within three years from the date when 
the judgment was pronounced, is barred by limitation. 

[110] Bani Madhub Mitter v. Matungini Dassi (1), referred to. 

[R., 23 B. 442 (445) ; 3 L.B.R. 62 (P.B.)], 

The facts of the case for the purposes of this report appear 
sufficiently from the judgment of the High Court. 

Babu Nund Lai Sarkar, for the appellants. 

No one appeared for the respondents. 

The following judgments were delivered by the High Court (Maclean, 
C.J., and Banerjee, J.) 

JUDGMENTS. 

Maclean, C.J. — In my opinion these appeals are not susceptible of 
serious argument. It is clear that the period of limitation began to run 
from the date of the decree, and the date of the decree was the 14th 
September 1892. It is quite immaterial on what date the Judge signed it. 
The appeals must be dismissed but without costs, as the respondents have 
not appeared. 

Banerjee, J. — I am of the same opinion. The question for decision 
in this case is what is the meaning of the words “ date of the decree ” in 
ol. 1 of art. 179 of the second schedule of the Limitation Act. Do 
they mean the date that the decree is by s. 205 of the Code of Civil 
Procedure directed to bear, or do they mean the date on which the Judge 
actually puts his signature to the decree? 1 am of opinion that they 
must mean the date the decree is directed to bear under s. 205, and that 
is the date on which the judgment was pronounced : and if time runs from 
that date, this application was clearly out of time. It was argued by the 
learned vakil for the appellant that the words in question should be con- 
strued to mean the date on which the Judge put his signature to the decree, 
and the only reason assigned in support of this contention was that 
otherwise the decree-holder would not have the full period of three years 
allowed him by law for making an application for execution, because it 
was said that he was required by s. 235 of the Code of Civil Procedure 
to insert certain particulars in his application for execution, which 
particulars could be given only after the decree was drawn up. Granting 

* Appeals from Order Nos. 134-136 of 1896 against tbe order of Babu Bulloram 
MuUick, Subordinate Judge of Khulna, dated tbe 2l6t of December 1895. affirming the 
order of Babu Ashu Tosh Mitter, Munsif, 3rd Court, at Satkhira, dated tbe 29th of 
October 1695. 

(1) 13 0. 104. 
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1897 that some of the particulars required by s. 235 could be given only 
June 23. after the decree was drawn up, that does not deprive the decree-holder 

of the benefit of the full neriod of three years, if the [ill] words in 

Appel- question mean the date that the decree is required by 9. 205 to bear. 

LATE lie must have known the dale on which judgment was oronounced 
Civil. in his favour, and he could have made all necessary nreparations for 

making an apnlication for execution from that date : and thus he can 

25 C. 109. avail himself of the full period of three years. An extreme case might 

he put, where the decree is not actually prepared until after the 
expiry (jf three years from the date of the judgment. Practically that is 
an extremely unlikely case. But if such a case were to happen, there 
would be nothing to prevent the successful party in the suit from making 
the application for execution within three years, without such of the 
details required hy s. 235 as could not be given by reason of the decree not 
being ready, representing to the Court that the application was made in 
that imperfect form to save it from being barred. 

I may add that the decision of a Full Bench of this Court in the case 
of Baiii Madhiib Mittcr v. Mntiaiaini Dassi (1) fully supports the view we 
take. There the learned Judges had to construe the words the date of 
the decree” occurring in art. 152 of the second schedule of the Limitation 
Act ; and Sir Comer Petheram in delivering the judgment of the Court, 
after referring to s. 205 of the Code of Civil Procedure, observed ; It is 
provided hy that section that the decree shall hear date the day on which 
judgment was pronounced, and when the Judge has satisfied himself that 
the decree has been drawn up in accordance with the judgment, he shall 
sign the decree, so that whatever may he the day on which the actual 
signature is made, the date of the decree for all purposes is to be the date 
on which the judgment was pronounced.” If then the words ** the date 
of the decree ” in art. 152 bear that meaning, there is no reason why 
those same words occurring in another article of the same schedule 
should not bear the same meaning. 

s. c. G. Appeal dismissed, 

23 C. 112. 

[112] ORIGINAL CIVIL. 

Before Mr. Justice Sale. 

Bhuguobutty Prosonno Sen (Plaintiff) v. Gooroo Prosonno 
Sen and others (Defendants) A (9th July, 1897.] 

]ViU —Constrtiction of will — i4dmmiA7rrt/io:t — Chancery practice — “ LiviMj;,'* 

meanuig of— Trust for religious purposes — Perpe^ui/ies, rule as to. 

A testator by his will devised certain bou'^e property, first for the celebration 
of pujahs and the worship of an idol, and then that his children with theic 
families should bo allowed to live there. One of the sons used the premises for 
the purpose of his business as a kabirai , which was objected to by the other sons 
as being contrary to the terms of the will. One of the defendants also contended 
that before the Court could oonstruo the terms of the will to ascertain the 
meaning of the testator it was necessary to bring a proper administration suit* 
Held, that considering the ebaraoter of the consequential relief sought the Court 
could construe the will without an administration suit. 

* Original Civil Suit No. 430 of 1896. 

(1) 13 C. 104. 
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That questions between trustees and beueficiaries and between trustees and 
strangers requiring the construction of provisions in a trust deed have been 
determined without the Court being asked to undertake the entire administra- 
tion of the trust. 

In re Weall ()), approved. 

To ascertain the meaning intended to be applied to a particular phrase, it is 
necessary first to consider the words of the will and next the surrounding 
circumstances, which may aSect the testator’s meaning. Soorjeemoney Dossee v. 
Denobundoo Mullick (2). 

If there is a valid dedication of premises for religious purposes, this is not 
invalid merely because it transgresses against the rule forbidding the creation of 
perpetuities. 

Under Hindu law an idol, as symbolical of religious purposes, is capable of 
being endowed with property, but no express words of gift to such idol in the 
shape of a trust or otherwise are required to create a valid dedication. 

Manohar Ganesh Tambekar v. hakhmiram Govindram (3), approved. 

[113] So^atun Bysack v. Jucjgutsoondree Dossee (4) and Aslmtosh Dull v. 
Doorga Churn Ohatterjee (6), distinguished. 


1897 
Jury 9. 

Original 

Civil, 

25 C. 112. 


[R., 37 C. 128 = 10 C.i:i,J. 355 = 14 O.W.N, 18 = 3 Ind. Gas, 642; 3 C.L.J. 224 ; 6 A. 
Li.J. 444 = 1 Ind. Cas, 666 ; 24 Ind. Cas. 72.] 


Gunga Prosad Sen, a kahiraj of considerable repute for several 
years prior to his death, lived with the plaintiff, his eldest son, the 
defendant Gooroo Prosonno Sen. his youngest son, and another son, who 
had since died, and their wives and families, in premises Nos. 16 and 17, 
Kumerbolli Street, and carried on and practiced his profession, as . a 
kahiraj in another house belonging to him on the opposite side of the 
street, No. 9/1, Kumerbolli Street, where he had established a dispensary. 
On 9ch December 1895 Gunga Prosad died leaving him surviving the 
plaintiff, his eldest son, the defendant Gooroo Prosonno Sen, his youngest 
eon, and the infant defendants Birressur Prosad and E-amessur Prosad, 
the sons of his second and predeceased son Hurry Prosad Sen. He also left a 
will, whereby he appointed the plaintiff, his nephew, the defendant Nishi 
Kanto Sen, and his brother, the defendant Annoda Prosad Sen, executors, 
and purported to deal with his family residence as a religious endowment 
dedicated in perpetuity to the worship of certain thakurs. vihich. he had estab- 
lished therein and to other religious purposes, reserving only in favour of 
his sons and grandsons with their respective families a right of residence 
therein. His other three residences were specifically devised to bis two 
surviving sons and the children of his deceased son respectively. The 
testator trained ail his sons for the profession or business of a kahiraj, and 
it was admitted in the course of the suit that the plaintiff and bis second 
son Hurry Prosad had started dispensaries on their own account with their 
father’s help ; the former in Ghitpore Eoad.and the latter inBurtollah Street. 
Previous bo the testator's death, the plaintiff and the defendant, Gooroo 

Prosonno Sen, had quarrelled and had separated in mess, and the testator, 
for the last two or three years of his life, messed alternatively, with them. 
Shortly after the testator's death, fresh disputes broke out between the two 
surviving sons. The plaintiff alleged that the defendant Gooroo Prosonno 
Sen had, after the testator's death and contrary to the wishes of the testa- 
tor, and in breach of the trust created by his will, taken exclusive possession 
[114] of two of the rooms on the ground floor of the family residence, 
and, after making certain structural alterations therein, had established 
there a dispensary and was practising his profession there as a kahiraj to 
the inoonveoience and annoyance of the testator's family. This defendant, 


(1) (1889) L.R. 42 Oh. D. 674. (2) 6 M.I.A. 526 (635). (3) 12 B. 247 (263). 

(4) 8 M.I.A. 66. (5) 5 O. 438 = 6 LA. 182. 
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1897 while admitting that he had established a dispensary there and was 
JuiiT 9. practising his profession as a kabiraj^ denied that he had done so contrary 

to the wishes or directions of the testator, but alleged that the dispensary 

Original ^as started in the lifetime of the testator and with his express sanction 

Civil. and consent. 

The plaintiff instituted this suit to have it dechred that the defendant 

23 C. 112. Qooroo Prosonno Seu was not entitled to establish a dispensary or practise 

as a kahiraj at the family residence and to restrain him from so doing 
by a perpetual injunction. Tne plaintiff also asked that as far as it might 
be necessiry for the purposes of the suit the testator’s will might be 
construed and the rights of all parties thereunder in this behalf ascertained 
and declared. No relief was asked against the infant defendants or the 
other executors ; although by their written statement the infant defendants 
supported iu the main the case for the defendant Gooroo Prosonno Sen. 

The terms of the will were as follows : — 

This instrument of will is executed by (me) Sri Gunga Prosad Sen, 
kahiraj, inhabitant of No. 17, Kuraertolli. Town of Calcutta, to the follow- 
ing effect : I am far advanced in age and am now attacked with such a 
disease that it is likely to p*'OV6 fatal. I have a sm ill ancestral property and 
I having by my own acquisitions acquired various immoveable and move- 
able properties have been in possession (thereof). I have several things in 
contemnlation, as specified below, and I desire that all the said contem- 
plated things being mentioned in permanent way my ancestral and seU- 
acquirad properties, Sco , shall be divided among and received by my heirs 
as per paragraphs below. 

Paragraph 1. I endow my house Nos. 16 and 17, Kumertolli Street, for 

the celebration of Durgotsub every year, and for the worship of the thakurs 

existing in the said house. In the said house the thakurs established 

by me shall forever remain, and in accordance with the undermentioned rule 

their worship shall be carried on; and S/i Sfihsiir Durga shall be 

annually celebrated in accordance with the undermentioned rule and every 

year the annual shrad of my Issur thakujia heaven (deceased father, shall be 

performed and on such occasions Brahmins and people of other castes shall 

[115] be fed, and every year the Dolejatra festival shall be celebrated. 

Besides these my sons and grandsons (son’s sons) with their respeotiva 

families shall live in tlio said house. In case of disagreement among them 

the person who would be the causa of disagreement shall leave the said 

house with hi^ fimiiy. I endow (make urpon) this house for all these 

purposes. With regard thereto no right of my heirs shall exist or accrue. 

They shill simply live (tiierein) as mentioned above. ^ly furniture, &o., 

which exist in the said house shall ha used for the worship, tto.. of the 

said idols ; my heirs shall get nothing whatever of the same. The said 

house and the said furniture shall never bo partitioned amongst any 
persons. 

Paragraph 2. I give my house No. 9/1, Kumertolli Street and the 
land thereto appertaining to my eldest sou Sriman Bhuggobutty Prosonno 
Sen in absolute right, that is ho being vested with right to make gift and 
sale shall remain in enjoyment and possession thereof down to son, 
giandsoQ, &c., in succession. I givemyhouso No. 21, Bonomally Siroar’s 
btieet and the land thereto appertaining to my youngest son Sriman 
Gooroo Prosonno Sen in absolute right, that is, ho being vested with right 
to make gift and sale shall remain iu enjoyment and possession thereof 
down to son. grandson, ka., in succession. I give to two persons Sriman 
Bissessur Prosad Sen and Sriman Ramessur Prosad Sen. the sons of my 
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son Hurry Prosonno Sen, deceased. No. 10, Sohalch Street or Kumertolli 
Street and the land thereto appertaining in equal shares in absolute right, 
that is they being vested with right to make gift and sale shall remain in 
possession and enjoyment down to son, grandson, &c., in succession. 

Paragraph 3. There is at jpresent a, Shib thakur in the house which I 
have at Kashidham (Benares). My executors shall cause a good temple 
to be built (for it) making an expenditure up to two thousand rupees out of 
my estate. 

Paragraph 4. I give my house No. 179, Chitpur E-oad and the land 
thereto appertaining to my eldest son Sriman Bhuggobutty Prosonno Sen 
in absolute right, that is he being vested with right to make gift and sale 
shall remain in possession and enjoyment thereof down to son, grandson, 

in succession. 

Paragraph 5. My executors shall realise the rent of my house and 
lands Nos. 162 and 164, Harrison Road, and out of the same pay at first 
the tax revenue and cost of repairs of the said house and tax revenue and 
cost of repairs of my aforesaid house Nos. 16 and 17, Kumertolli Street, and 
then spend 100 (one hundred) rupees per month for tbe worship of Shib 
thakur at Kashidham (Benares) aforesaid and for feeding (there) charity 
at least 10 parsons (and) for preserving the said house and temple and for 
employing servants and others for performing all the acts in respecb of the 
same, and after that my executors shall spend 16 (sixteen) rupees per 
month for the worship of theihakurs established in my aforesaid house 
Nos. 16 and 17, Kumertolli Street, and for daily recitation of chundipath in 
my aforesaid [116] house. Afterwards out of the said rents (the executors) 
shall every month save (literally hold in deposit or lay aside) 250 (two 
hundred and fifty) rupees per month, and thus secure every year 3,000 
(three thousand) rupees in a lump and (with the said money secure in a 
lump) Durgatsub and Dolejatra shall every year be celebrated in my 
aforesaid house Nos. 16 and 17, Kumertolli Street, out of the same 2,500 
(two thousand and five hundred) rupees shall be spent on Durgatsub and 
600 (five hundred) rupees on Dolejatra. Afterwards out of the said rent 
500 (five hundred rupees) shall be annually spent for the annual shrad of 
my Issur Pita Thakur (deceased father) and for feeding Brahmins and 
persons of other castes on the occasions of these shrads. The balance 
left after paying the expenses, spaeified in this paragraph, out of the rent 
of this house (these houses) shall be divided in the mode stated below. 

Paragraph 6. Out of my estate, that is out of the general estate 

10.000 (ten thousand) rupees shall be spent on my first shrad, and the 
said expenditure shall be made through (by) my eldest son Sriman 
Bhuggobutty Prosonno Sen, and out of my general state my executors 
shall on my demise pay the costs of (taking out) probate of this will and 

5.000 (five thousand) rupees for the marriage of my grand-daughter (by 
son) Sremutty Indoobala, 6,000 (s-ix thousand) rupees to my youngest 
brother Sriman Annoda Prosad Sen and my eldest son Sriman Bhuggo- 
butty Prosonno Sea’s 7,000 (seven thousand) rupees which is in deposit 
with me. 

Paragraph 7. My remaining properties and goods and effects that 
miy remain and the remaining rent of my aforesaid houses Nos. 162 and 
164, Harrison Road, shall be dividec^ into three equal parts. My eldest 
son Sriman Bhuggobutty Prosonno Sen shall get one of these parts and 
niy youngest son Sriman Gooroo Prosonno San tbe other one part and my 
two grandsons (by son) Sriman Bissessur Prosonno Sen and Sriman 
Ramassur Prosonno San the remaining one part in equal parts. 


1897 

July 9. 

Original 

Civil. 

25 C. 112, 
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1897 

Judy 9. 

Original 

Civil. 

23 C, 112, 


Paraf^raph 8. I appoint my eldest son Sriman Bhuggobutty Pro- 
sonno Sen and nepbevv (brother s son) Sriman Nisikanta Sen and my 
brother Sriman Annoda Prosad Sen as executors of this my will, ^^hen 
my eldest son Sriman Bhuggobutty Sen is not available u.e., dies) my 
youngest son Sriman Gooroo Prcsonno Sen shall become executor of this 
my will. Be it further declared herein that, after the acts of the executors 
of tiiis will have been finished, that is alter all my other properties and 
things, t'cc., excluding the properties which I have endowed for the 
worship and of the above-named idols, have been partitioned among the 
abovenamed persons, the entire charge and authority for collecting the 
rent of the said houses Nos. 162 and 164, Harrison Road, and for 
paving out of the same the expenses specified above in paragraph 5, and of 
giving by division the remaining rent thereof, and of performing the 

worship of the idols mentioned in the said paragraph and doing other acts, 

* 

Sec., shall be revived by and devolve on the person who might be senior in 
age among my lineal descendants and heirs following the Hindu religion. 

[117] Paragraph 9. Out of my general estate my executors shall 
pay 2,000 (two thousand) rupees to my youngest son Sriman Gooroo 
Prosonno Sen. Finis. Dated the 8th December 1895. 

Mr. Hill (Mr. Jackson, Mr. 3onnerjca and Mr. P. L. Roif with him), 
for the plaintiff. — It is not necessary that before the will in this suit is 
construed, an administration suit should be brought to have the whole 
will construed and the rights of parties thereunder ascertained. The Court 
can construe this will to see if defendant should not be restrained from 
carrying on business in the family residence. That position is not 
warranted by the practice of this Court. It is an old practice of the 
Courts of Cuaucery in England. It is an attempt to get rid of this suit 
on a mere technicality as to the procedure. In re Wilson (1) ; In re 
Davies (2). If the right exists, the jurisdiction this Court has is that 
given by a. 11 of the Code of Civil Procedure. Under the will the defendant 
had only a right of living. What is the meaning of the word “ living." 
There may bean occupation of tlie house by a'^tooanfr; Mannox v. Grrcncr(3), 
Rabbeth v. S(iuire (4). Again, he may live and carry on business at two 
separate places. The word " living " does not contemplate the carrying 
on of a business for the purpose of obtaining a livelihood. Ex-parte 
Breull, In re Bowie (5). There the word “ reside " is defined. The plaint 
discloses a good cause of action and the right to live does not involve the 
right to practise as a medical man. This was never contemplated by 
the testator. 

The Advocate-General (Sir C. Paul) with him Mr. Mitter and 


Mr. Stephen, for defendant No. 1. — Tho right to live includes right to carry 
on a business and earn a living It is a part of the man's life. "Living" cannot 


mean only eating, drinking and sleeping. It is not alleged tlmt I am carrying 
on a nuisance. Living” cannot oxoludo a man from carrying on his 
profession on the premises. If be was a lawyer could it be said that he 


was precluded from seeing clients in his study. If the defendant 
[118] wishes to see two patients there per day, it is said the terms of the 
will preclude him from doing so 


The plaintiff is not competont to sue for the construction of the will 


without bringing an administration suit — Williams on Executors, p. 1810. 
The practice which prevails in England now of a suit on an originating 


(1) (1885) L.R. 28 Ch.D. 457. (2) (1888) L. R, 38 Oh D. 210. 

(3) (1872) L.R. 14 Eq. 466 (461|. (4) (1859) 4 De G. and J. 406 (412) 

(6) (1880) L.R. 16 Ch.D. 484. 
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summons does not extend to this Court. This Court must be guided by 
the old Chancery Court practice. Annual Practice. 1897, p. 998. We 
have nothing like the originating summons here, but the old Equity prac- 
tice is retained. 

Further, the intention of the will here is to make a perpetuity and 
tie up the property, which the testator could not do. Bhuttacharjee’s 
Commentaries on Hindu Law, p. 604:. Sonatun Bysach v. J uggutsoondree 
Dossee (1). The testator granted the property first for the celebration of 
pu^ahSt then for the worship of an idol, and then that the residence should 
be occupied by the children. Who was the owner of the house ? They 
would say the idol ; but under what words ? W^here is the grant to the 
idol ? There is a difference between a grant to the idol and a grant to 
trustees for the nenefit of the worship of an idol. The testator would, 
by this means, bo creating a perpetuity and making a permanent 
provision for the benefit of the children, which he cannot do. Pto- 
motho Doss&e v. Radhika Persad Dull (2) ; Shibchuuder Doss v. Shibkissen 
Bonner jee (3). This is not a proper debutter property ; the property has 
not passed out of the heirs-at-law to any one else. They are still tenants 
in common. If so the defendant is acting lawfully in carrying on his 
business. Jacobs v. Seward (4). In Fillingha'»n v. Bromley (.5) the words 
live and reside ” were held to be incapable of definition. 

Mr. J. G, Woodroffe (Sir G. Dvans with him), for the infant defend- 
ants. -As regards the preliminary issue dealing with the maintainability 
of the suit, the Court will not allow the construction of the will to bo 
carried out piecemeal. If there is a suit which illustrates the evil of 
partial construction and partial administration, it is this. The meaning 
of the words [119] ■ live in the house" depends on whether the 
clause in which they occur gives a proprietary interest in the house or not. 
If a beneficial interest is taken by the heirs, a heavy onus will lie on the 
other side to establish a forfeiture. The clause with regard to disagree- 
ment is ancillary to the partition clause. There is besides no warrant or 

an action of this kind. It is for the plaintiff to 
^tisfy the Court that it ought to adopt the same practice as in England. 
Before the system of an originating summons was introduced it was only 
in a proper administration suit that questions such as these could be dealt 
with, There is no ground for following the practice under an originating 
summons in this Court. Say v. Creed (6). 

Gan it be contended that the decision in this matter will set aside all 

questions between the parties hereafter. If the plaintiff withdraws the 

question relating to the shebait in this suit, it still leaves an important 

question undecided. This does not come within the purview of cases 

brought on an originating summons in England. In re Wilson (7), In re 
Lofthouse (8). 


JUDGMENT. 

S^E. J. (after stating the facts, continued). — The first objection, 
which has been urged against the suit, is that it is not maintainable as 
framed. The objection is thus stated in the 1st paragraph of the written 
statement of Gooroo Prosonno Sen : — 


(1) 8 M. I. A. 66 (83). 

(3) 1 Boul. 71. 

(5) (1823) 1 Tarn. & Ruaa. 530. 

(7) (1885) li.R. 28 Oh. D. 457 ^61). 


(2) U B. li. R. 175. 

(4) (1872) 5 Eng. & Ir. App, 464 (474). 
(6) (1844) 3 Hare 455. 

(8) (1895) li.R. 29 Ch. D. 921 (932). 


1897 

July 9. 

Original 

Civil. 

23 G. 112, 
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“This defendaot submits that the suit as framed cannot be maintained, 
inasmuch as it is not competent to the plaintiff to sue for the construction 
in part only (and not as a whole) of the will of the testator Gunga Prosad 
Sen. nor for the administration or execution of part only (and not of ude 
whole) of the trusts of the said will, nor for the relief claimed otherwise 
than in a suit for general administration of the estate of the said testator. 

The argument is that the course which this Court ought to adopt as 
re'^ards the present suit is the coarse which the Court of Chancery would 
have followed in a like case before the practice was introduced of deter- 
mining on an originating summons isolated questions arising in the 
course of administration of an estate without taking the accounts of the 
estate or making a [120] general order for administration. The old and 
new pratice as regards the question of the necessity of making an adminis- 
tration order before dealing with any point arising in the course of the 
administration of the estate are contrasted by Pearson. J., in In re 
Wilson (1). In showing how the practice as to administration actions was 
changed by the rules of the Supreme Court, 1883, the learned Judge 
makes the following observations : — 

“ There wore formerly in the Court of Chancery numbers and numbers 
of cases in which an administration suit was necessarily instituted, nob 
because the parties desired the administration of the estate generally, but 
because tliere were certain questions — they may have been minute, they 
may have been limited, they may have been very important — over which 
the Court would have had no control, without the existence of an 
administration action. There were no means according to the old practice 
of bringing isolated questions under a will before the Court for its 
determination except by an administration suit. It was felt that that 
very often involved parties in an amount of expense which was unnecessary 
and which they ought to be relieved from.'* 

Accordingly, in order to avoid this expense, power is expressly given 
to the Court by the rules of 1883 to determine any question without 
making a judgment or order for the administration of a trust or of the estate 
of a deceased person, if the question between the parties can bo properly 
determined without such judgment or order. This power is not confined 
to cases which can, under Order LV., Rules 3 and 4, be raised by origina- 
ting summons, but under Order LV., Rule 10, the Court has this power, 
whether the question arise on summons “ or otherwise, ” and it extends 
to administration actions commenced before, but tried after, the rule came 
into operation. Williams on Executors, 9th Edition, Vol. II, lBlO-1811, 
The question then is whether the Court of Chancery in England 
would have declined to grant the relief sought in this suit, except in a suit 
framed for the general administration of the GvStato of the testator on the 
ground that it involved the partial consti action of the testator's will. This 
is a question which it [121] is admitted does not affect the jurisdiction of 
this Court. It is a question of the practice of the Court, and that only. 
It is undoubtedly the fact that before the Court can determine whether 
the plaintiff is entitled to the main relief wliich ho seeks, the testator's 
will must be construed ; for upon the construction of the will of the testator 
must depend the question whether the trust in fact exists, the broach of 
which is charged against the defendant Goovoo Prosonno Sen. There is 
therefore a question of the construction of the testator’s will, which 
arises necessarily, though incidentally in form, in this case. Bub then this 


(1) (1886) L. R. 28 Oh. D. 457 (460). 
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question has not been raised as an aid to the administration of the 
testator s estate, nor is the Court being asked to take upon itself tba 
execution of the trusts or the administration of the estate. 

The plaintiff claims to be a trustee, who is entitled to ask the Court’s 
assistance in preventing a breach of trust. Is there any reason why in a 
suit of this character, where all the parties interested in the question of 
construction are before the Court, the Court should refuse to construe the 
will of the testator simply because this is not an administration suit ? 

I have not been referred to any authority, nor am I aware that any 
such authority exists which establishes the proposition that this Court 
ought not under any circumstances to consider any question involving the 
construction of a will or deed of trust, except in a suit for the administra* 
tioD of the trust or for the administration of the estate of the testator. 
Circumstances might, no doubt, exist which would render it undesirable or 
improper that the Court should make a mere declaratory order baaed on a 
partial construction of a will, or chat it should declare the rights of parties 
at all except in an administration suit. But I am unable to say that any 
such circumstances exist in the present case. 

In the first place it is no mere declaratory decree or order that is 
sought. The plaintiff seeks consequential relief of a very special kind, and 
he bases his claim on a cause of action which exists only as against the 
defendant Gooroo Prosonno Sen, although it indirectly affects the infant 
defendants as heirs of the testator and beneficiaries under his will. 

tl22j In the next place there seems to be no reason why the question, 
whether there has been a valid declaration in perpetuity of the family 
dwelling house for religious purposes, should not be dealt with in this 
case separately and apart from any other questions which may arise in 
the course of the administration of the testator’s estate. Assuming, 
although this is not admitted, that the estate is still unadministered in 
full, it is said that the infant defendants are interested in the question of 
the dedication of the house, and that it is inconvenient that this matter in 
which they are concerned should be disposed of without at the same time, 
disposing of other questions as to their rights under the will of the testator 
which remain for determination. They complain that the plaintiff has 
deprived them of certain accommodation in the family dwelling house to 
which they are entitled under the will. It is difdcult to see how the question 
of the amount of accommodation, to which the infants may be entitled in 
the family dwelling-house, depends in any sense on the question whether 
there has been a valid dedication of the house for religious purposes, or on 
the question whether the defendant Gooroo Prosonno Sen should be 
restrained from exercising his profession on the premises. The causes of 
action in the two cases are distinct and exist, if they exist at all, against 
different individuals, and no good or convenient purpose would be served 
by insisting on both being joined together and dealt with in one suit. 

Moreover, assuming that the old practice of the Chancery Court as 
regards administration suits is binding on or ought to be rigidly followed 
by this Court, it is nob clear to my mind that in accordance with that 
practice the Court of Chancery would have declined to entertain this suit. 
Having regard to the consequential relief sought, it seems impossible that 
It could be said that the question of construction, which is raised in this 
case, is a question over which (to use the words of Pearson, J.) the Court 
would have no control without the existence of an administration suit.” 

Ou the contrary, questions between trustees and beneficiaries, and 
between trustees and strangers, necessitating often, it may be presumed, 
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tbe construction of certain provisions of the trust [123] Jeen 

entertained and determined by both Courts of Law and Equity without 
tbe Court being asked to undertake tbe entire administration of the trust. 
The case of Be Wcall (1) may be cited as an illustration See also Lewm 
on Trusts, 9th Ed., p. 246, and also at p. 290, where there occurs this 
passage : “ A trustee is called upon, if a breach of trust he threatened, to 
prevent it by obtaining an injunction, and if a breach of trust has been 
Leady committed, to bring an action for the restoration of the trust fund 
to its proper condition, or at least to take such other active measures as 
with a due regard to all the circumstances of the case may be considered 

the most prudential.” . . . .. 

Id view of all these considerations, it appears tome that the objection 

that the present suit cannot be maintained is not sustainable. 

The next objection is that the plaint discloses no cause of action. 
The argument on this point is put in this way. The plaint, it is said, 
discloses no facts or circumstances which would justify the Court s inter- 
ference to prevent the defendant Gooroo Prosonno Sen from carrying on hi3 
dispensary business and otherwise following and practising bis profession 
as kabiraj at the premises Nos. 1C and 17, Kumertolli Street. Admittedly 
the defendant Gooroo Prosonno Sen has a right under the will to aVf? in 
the premises, and, if he has a right to live there, he has a right, it is argued, 
to carry on his profession there as a means of livelihood, so long at least 
as it does not interfere with the rights of tbe other beneficiaries. 

This contention involves, it is obvious, the question of the construction 
of the will of the testator. 

What is included in the right of living in the premises which the 
testator has reserved to his sons and grandsons and their families? Or to 
put the question in another way, is the carrying on the business or 
profession of a kabiraj on the premises in question inconsistent with the 
disposition which the testator has made of the property, so as to constitute 
the action of the defendant Gooroo Prosonno Sen, a breach of a valid trust 
created by the testator ? 

[121] A great deal has been said as to what is the proper definition 
of the word “ living,” and rs to what are the rights which are comprised 
within the right of living in any given place. It seems to me impossible 
to lay down a strict hard-and-fast definition of the word, which shall be 
applicable under all circumstances. The meaning must vary according to 
the circumstances under which the word is used, or the purpose or object 
for which it is employed. It may have a very extended meaning from the 
point of view of International Law as indicating the country where a son 
is entitled to exercise all the privileges of a subject or citizen. On the 
other hand, it has a much restricted meaning when used in Statutes for 
the purpose of defining the personal jurisdiction of a particular Court. The 
cases which have been decided in this country under cl. 12 of the Charter, 
or under s. 16 of the Civil Procedure Code, or under the Insolvent 
Debtors’ Act, and also in England under the County Courts’ Acts, show 
in what different senses the words “ living,” “ residing” or '* dwelling” and 
similar expressions may be used, and that sometimes a very narrow 
and artificial meaning is applied to them. The question to my mind to 
be asked in this case is — What is the meaning which the testator intended 
the word should bear ? 


(1) (1899) L. R. 42 Oh. D. 674. 
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Now, when the testator’s meaning has to be discovered, the well- 
known ruling of the Privy Council in Soorjeemoney Dossee v. Denohundoo 
Mullick (1) lays it down that primarily the words of the will are to be 
considered, and next the surrounding eii'cumstances, when the testator’s 
meaning may be affected by them. I turn first to the will itself. 

The first question which suggests itself is what was the testator’s 
real object and purpose in dealing with the family residence ? Did he 
really mean to make an absolute dedication of the property to religious 
purposes, or was this purpose colourable only, and did he really intend to 
secure to his family a permanent beneficial interest of the nature of a 
perpetuity ? 

The right of living, which the testator reserved to the members of 
his family, must, as the one or the other was the true [125] purpose of 
the testator, receive a wide or a restricted interpretation. Was there then 
a valid dedication of the premises for religious purposes ? If there was 
this intention on the part of the testator, the dedication will not be invalid 
merely by reason of its transgressing against the rule, which forbids the 
creation of a perpetuity. Mayne’s Hindu Law, 4th Edition, para. 395. 

By para. 1 of the will the testator declares that he endoivs (or 
as the defendants suggest assigns) his house Nos. 16 and 17, Kumertolli 
Street, for certain specific purposes. These purposes are as follows : For 
the residence and worship for ever of the Thakurs established by him. 
Next, for the celebration in the house annually of the Sri Srz Issur Durga 
Pujah and the Dolejatra iestival. Thirdly, for the performance of the 
annual shradh of the testator’s father, and for the feeding on such occasion 
of Brahmins and people of other castes. 

After describing these religious purposes for which he desired to dedi- 
cate the house, the testator proceeds : “Besides these my sons and grand- 
sons (son’s sons) with their respective families shall live in the house. In 
case of disagreement among them, the person who would be the cause 
of disagreement shall leave the house with his family. I endow (or make 
oyer or assign) this house for all these purposes. With regard thereto no 
right of my heirs shall exist or accrue. They shall simply live therein as 
mentioned above. My furniture, etc., which exist in the said house shall 
be used for the worship, &c.. of the said idols. My heirs shall get nothing 
whatever of the same. The said house and the said furniture shall never 
be partitioned amongst any persons.” By this clause of the will the 
testator prescribes the particular uses to which the bouse is to be put, and 
except in the manner expressly provided the testator declares that his 
heirs shall have no beneficial interest in, or enjoyment of, the property. 

Moreover, the testator makes express pecuniary provision for the 
permanent maintenance of the endowment which he has created. He 
does not contemplate that the property shall ever be rent-producing, for 
he provides by para. 5 of the will that “ tax revenue and cost of repairs” 
of the house Nos. 16 and 17 are to be [126] paid out of the rents realized 
by his executors of the testator’s house and lands in Harrison Boad. 
The testator then proceeds : — 

“ My executors shall spend Rs. 16 per month for the worship of the 
Thakurs established in my aforesaid house, Nos. 16 and 17, Kumertolli 
Street, and for daily recitation of Ghandiput in my aforesaid house. 
Afterwards, out of the said rent {i. e., the rent of the property in Harrison 
Road) the executors shall every month lay aside Rs. 250 per month, and 

(1) 6 M.I.A. 535. 
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thus secure every year three thousand rupees in a lump and (with the said 
money secured in a lump) Diirgatsub and Dolejatra shall every year be 
celebrated in my afore.said house Nos. 16 and 17, Kumertolli Street. Out 
of the same Rs. 2,500 shall be spent in Durgaistib and Rs. 500 in Dolejatra* 
Afterwards out of the said rent Rs. 500 shall be annually spent for the 
annual shrad of my Ishur Pita Thakur (deceased father) and for feeding 
Brahmins and persons of other castes on the occasion of the shrads. The 
balance left after paying the expenses specified in this paragraph out of 
the rent of these bouses (i. e., the Harrison Road property) shall be 
divided in the mode stated below. 


By para. 7 the testator provides that the residue of bis property, 
including the ba'ance of the rent of the Harrison Road properties, shall ha 
divided into three parts, and given to his two sons and the sons of his 
predeceased son. The testator having thus provided for the permanent 
dedication of his family residence for certain particular purposes, and 
having created a charge on the Harrison Road properties for the main- 
tenance of this endowment, proceeds to say that the person who shall collect 
the rents of the Harrison Road properties and carry out the trust created 
for religious worship, and the celebration of the festivals in the house 
dedicated for this purpose, shall be the senior in ago among his lineal 
descendants and persons, following the Hindu religion. 

It is said that there are no express words of gift in favour of the idol, 

and that failing such words of gift there is nothing more than a frust for 

worship created by the will, and that subject to such trust the beneficial 

interest in the property passes to the heirs of the testator or falls into the 

residue. But no express words of gift to the idol either directly or indirectly 

in the shape of a trust are required to create a valid dedication ; see [ 127 ] 

the remarks of West, T., in Alanohar Ga?iesh Tambekar v. Lakhmiram 
Govindram (1). 

Under the Hindu law an idol as symbolical of certain religious purposes 

is capable of being endowed or vested with property. But it is not an 

essential condition of a valid endowment that it should take the form of an 

express gift to an idol. All that is necessary is that the religious purposes 

or objects of the testator should be clearly specified, and that the property 

intended for the endowment should be sot apart for or dedicated to these 
purposes. 


In the present case the language of the will shews that the testator in- 
tended that the dedication or endowment that he was making should operate 
so as to cover the whole of the beneficial interest he had in this property. 
There is no reservation of any proprietory or pecuniary right or interest in 
the property in favour of his family which could bo attached in execution in 
satisfaction of their debts. His heirs as such are excluded in express berms 
from all rights to the property. The right of living, which is reserved in 
favourof his sons and grandsons and their families, is rather of the nature 
0 a personal privilege which the testator intended to continue to certain 
persons who were in the enjoyment of it, by his permission, during his life- 
time. It IS noteworthy that the language employed by the testator in 
making this reservation seems to exclude the idea that he intended to create 
a eri a eiig t. The words used for sons and grandsons in the vernacular 

do not convoy the idea of a line of su'roession of heirs, and in this respect 
this clause of the will differs from the subsequent clauses which deal with 
the specific gifts to his sons and granosons. Moreover, the testator himself 


(1) 12 B. KX 
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by his will has drawn a marked distinction between the dedication or 
endowment of a property and a charge or trust to provide for the expenses 
of religious worship. ±*aragraph 1 deals with the case of a dedication of 
property and para. 5 with a charge or trust for religious purposes. 

In these respects the case seems distinguishable from the cases of 
Sonatun Bysack v. Jugqutsoovderee Dossee (1) and of Ashutosh [128] 
Diitt V. Doorga Churn Chatter jee (2). I hold therefore that there has been 
a valid perpetual endowment or dedication effected by the testator of the 
premises Nos. 16 and 17, Kumertolli Street, for the religious purposes 
mentioned in para. 1 of the will. 

The question still remains whether the testator, in reserving to his 
sons and grandsons and their families the right of living in the premises 
dedicated by him for religious purposes, intended to exclude his sons or 
grandsons from carrying on or practising therein the business or profes- 
sion for which they had been or were being trained. 

There are certain indications of the testator’s mind derivable from the 
will itself, which are not without a bearing on this question. It is to be 
remembered the testator himself had kept his place of business separate from 
his family residence, at all events ever since tiie premises Nos. 16 and 17, 
Kumertolli Street, became the family residence. The testator then provides 
for his family continuing to reside in the same place and proceeds to devise 
to each of his sons and to his grandsons a seijarate house suitable (so far 
as one can judge) for business purposes, and in so doing it seems not 
improbable that the testator contemplated that his sons and grandsons 
would carry on their separate businesses in these different houses. More- 
over, it is clear that the testator insisted that those of his descendants who 
chose to live together in the residence he had provided for them should 
do so amicably and peaceably. If, therefore, the testator was anxious 
so to arrange that his descendants should live together harmoniously, it 
seems inconsistent to suppose that he at the same time contemplated the 
possibility of different members of the family carrying on rival businesses 
in the common residence, because it is difficult to imagine a state of things 
which would be more likely to introduce friction and discord. It is 
reasonable on the other hand to suppose that the testator would be 
specially anxious to exclude all such disturbing elements as might be likely 
to induce disputes amongst his heirs in connection with a property he 
desired should be maintained as a perpetual religious endowment. 

Apart from the expressions contained in the will itself, I [129] think 
the case is one where the surrounding facts and circumstances may be 
fairly looked to, for the purpose of obtaining an indication as to the 
testator’s moaning in respect of the clause in question. I think it may be 
said that the testator intended that the privilege of living in the family 
dwelling house should be interpreted with regard to his sons and grandsons 
after his death in the same way as he interpreted it during his lifetime ; 
that, in other words, his sons and grandsons should use the premises in 
the same manner and for the same purposes as he used them, or permitted 
tbem to be used, in his lifetime. If then this is a test which may be 
fairly applied for ascertaining the testator's meaning, it is necessary to 
inquire as to what the mode of living was which the testator adopted dur- 
ing his lifetime for himself and the members of his family at the premises 
Nos. 16 and 17, Kumertolli Street, from the time it became the family 
residence. 

4 

(1) 8 M. I. A. 66. (2) 5 C. 438=6 I.A. 188. 
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fThe learoed Judge thee considered all the evidence on this point and 
continued — ] . 

Ail these facts taken together indicate, I think very clearly, that while 
the testator did not object to his youngest son using his battakhana at 
No. 17 in a certain limited way for the purposes of his profession as a 
physician, he did object to the regular business of a medical dispensary 
being started and carried on in the house in which he and the other 
members of his family were living. 


Another circumstance which may, I think, have affected the testator’s 
meaning is the effect which the carrying on of the business of a medical 
dispensary at the family dwelling house might be expected to have on the 
state of comfort and enjoyment which the various members of the family 
had been previously accustomed to in living together. A large body of 
evidence has been adduced on the question as to the actual inconvenience 
occasioned to the female residents of the family dwelling house by the 
carrying on of the dispensary business by the defendant Gooroo Prosonno. 
I do not think it is necessary to examine this evidence in detail, because I 
am not prepared to say that the plaintiff has succeeded in showing that the 
effect of the defendant's action amounts to a nuisance or such an inter- 
ference of the rights [130] of the plaintiff or his family which, apart from 
the prohibition to be implied from the testator’s will, would justify the 
issue of an injunction. But on the other hand I think there is sufficient 
evidence to show that the natural and ordinary incidents connected with 
the carrying on of a medical dispensary business in accordance with the 
Ayurvedic system at the family dwelling house, such as the supply of 
gratuitous medical relief to poor and needy patients, the preparation, 
storing and sale or other distribution of drugs, and the condition of 
publicity which must result from all these things, oannot but interfere 
sensibly and appreciably with that condition and state of comfoit and 
enjoyment and privacy of family life in which tho testator maintained the 
members of his family during his life, and which, it may reasonably be 
supposed, the testator would, as an orthodox Hindu of wealth and position, 
be anxious to secure to them so long as they chose to live together in the 
residence which he provided for them. 


All these considerations lead me to the conclusion that the defendant 
jooroo Prosonno s action in opening and carrying on the business of a 
medical dispensary at the premises. Nos. 16 and 17, Kumerbolli Street. 
18 contrary to the wishes and intentions of the testator, and is opposed 

to the disposition which the testator has made in respect of these pre- 
mises, and amounts to a breach of the trusts created by his will, and that 
the plaintiff is entitled to have the defendant restrained by the injunction 
of this Oourt from continuing so to act in breach of these trusts. 


The claim for the relief sought in cl. (c) of the prayer of the plaint 

has not been pressed, and as regards ol. {d) tho result of the evidence 

as to the sti-uctural alterations in the premises alleged to have been 

effected by the defendant Gooroo Prosonno Sen since the testator’s death 

is not sufficiently clear to warrant tho issue of the mandatorv order 
which the plaintiff seeks. 


The result is there will be a decree in terms of the Isb and 2nd 

I think the declaration and 

nrtw Pflrri ^ for sbould be limited to tho dispensary business 

f *=he premises. Nos. 16 and 17. Kumortolli Street, by 

the defendant Gooroo Prosonno Sen. 
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The defendant Gooroo Prosonno Sen must pay the plaintiff’s [131] 
costs of this suit, including the costs of the commission, to be taxed on 
scale 2. The other defendants must bear their own costs. 

Attorneys for the plaintiff : Messrs. G. G. Chunder d’ Co. 

Attorney for defendant No. 1 : Babu B. N. Bose. 

Attorneys for other defendants : Messrs. Dignam d' Co. 

C. B. G. 
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APPELLATE CIVIL. 

Before Sir Francis William Maclean, Kt., Chief Justice, and 

Mr. Justice Banerjee. 


Mokbud HoSSAIN [Plaintifi) v. Ameer Sheikh {Defendant).^ 

[29th June, 1897. j 


Landlord and tenant — Suit for ejectment^Service 
of 1885), ss, 89 and 181. 


tenure —Bengal Tenancy Act {VIII 


^Service tenures are excepted from the operation of s. 89 of the Beugal Tenancy 


[Appl., 2 G.L.J. 403; R.. 26 0. 611 (614).] 


The plaintiff brought a suit for recovery of possession of certain 

land, on the allegation that the land in dispute had bean held by him and 

his ancestors as halshahanas oi the zemindars; that the zemindars had no 

nght to dismiss him, and that they aided the defendants to oust him. 

The defence was that the plaintiff had no title to the land in dispute ; 

that he held the land in lieu of wages only, and as he was dismissed for 

neglect of duty, the land was resumed, and was given to the defendant 

who was appointed in his place. The Munsif dismissed the suit holding 

that the plaintiff had failed to prove that the land in dispute was held by 

hiin or by his ancestors as chagran land, and that the zemindar had a 

right to resume it. On appeal, the District Judge confirmed the decision 

f first instance. From this decision the plaintiff appealed 

to the High Court, mainly on the grounds that, having reference to the 

provisions of s. 89 of the Bengal Tenancy Act, he was not liable to bo 

ejected except in execution of a decree ; and not without a reasonable 
notice. 

Babu Bramatha Nath Sen, for the appellant. 

BoMaKaruyia Sindhu Mookherjee, for the respondent. 

. [132] The following judgments were delivered by the High Court 

(Maclean. C. J., and Banerjee, J.). 


JUDGMENTS. 

Maclean, C.J. — I think the appeal fails on both grounds. The 
first ground is, that, under s. 89 of the Bengal Tenancy Act, the plaintiff 
could not be ejected except in execution of a decree. But this tenure 
admittedly is a service tenure, and looking at s. 181, I think upon the 
construction of that section service tenures are excepted from the operation 

* Appeal from Appellate Decree, No. 1801 of 1895. against the decree of 
^ T®ylof* Esq., District Judge of Moorshedabad, dated the 20th of June 1895, 
affirming the decree of Baboo Jogendra Nath Ghose, Munsif of Eandi, dated the 
S2nd of March 1895. 
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of p, 89. If the section does DOt mean that, I feel a difficulty in appreciat- 
ing what it does mean. It has been found as a fact in this case that 
liability to dismissal at the will of the zemindar was incidental to the 

service tenure in question. i ■ i. j / 

The second point is, that the plaintiff can only be ejected after 

reasonable notice. That point was not raised in the Court of first instance, 
but it was raised for the first time in the lower appellate Court. There 
is nothing, however, in the findings of fact in the Court below which 
enables us to say whether or not there were reasonable notice. On both 
points the apneal fails and must be dismissed with costs. 

Baner.tee, J. — I am of the same opinion. I only wish to add one 
word with reference to the first of the two contentions raised before us. 
The contention was that the plaintiff was not liable to ejectment except in 
execution of a decree as provided by s. 89 of the Bengal Tenancy Act. I 
am of opinion that the application of that section to service tenures must 
be taken to be limited by s. 181 of the Act, which enacts that nothing in 
this Act shall affect any incident of a ghatioali or other service tenure. It 
has been found as a fact that liability to dismissal at the will of the zemin- 
dar is an incident of the particular service tenure now under consideration. 
That being so, the qustion is whether, notwithstanding that that is an 
incident of this service tenure, and notwithstanding that s. 181 enacts that 
nothing in the Act shall affect any such incident, it is still open to the 
plaintiff to claim the benefit of s. 89. I think the question must be answer- 
ed in the negative. For if, notwithstanding all this, s. 89 is to have opera- 
tion, then s. 181 would become so far nugatory, and that could not have 
been intended by the Legislature. 

Appeal dismissed. 


23 C. 133. 

[133] APPELLATE CIVIL. 

Before Sir Francis William Maclean, Kt., Chief Justice, and 

Mr, Justice Banerjcc, 


Akikdnnissa Bibee {One of the Judgmenl'debiors) v. Roop Lal Das 
AND ANOTHERA {Decree-holders) J [30bh April. 1897.] 

Civil Procedure Code {Act XIV of s. — Question in execution of decrie — Order 
absolute for sale — Transfer of Ptopcity Act {IV of 1932), s. 88 — Qwes/ioa arisirg as 
to the order absolute for sale. 

When an order absolute for sale of moitgagod property has been made, any 
question that arises as to that order absolute for sale is not a question relating to 
the execution of the decree within the meaning of s. 244 of the Code of 
Civil Procedure. 

Ajudhia Pet shad v. Paldeo Singh (1); Tiluck Singh v, Parsotein Ptoshad (2) ; 

Tarn Prasad Roy v, Phobodeb Roy (3) ; and Singh v, Drigvol (4), followed. 

Kedar Nath v. Lalji Sahai{5), Oudh Behari Lalv. Nageshar LaffC), dissented 
from. 

[P., 30 M.2G = 16 M.L.J. 545 ; Rel., 8 C.W.N. 102 ; R., 29 0. 644 ; 33 C. 867 (B75)- 
4 0 L J. 141 ; 37 C. 796 (B06» = 12 C.L.J. 328 = 15 (\W.N. 337 = 6 Ind. Oas. 587 ; 

25 M. 244 (295) : 6 Bom. L-R, 1041; 12 C.L.J. 65 = 7 lod. Cas. 259 ; 13 C.L.J. 

Appeal from Order, No, 174 of 1896 against the orders of Babu Ram Gopal Cbuki, 
Subordinate Judge, First Court of Zillah Dacca, dated the 22nd of February 1896. 

(1) 21 0. 818 (823). (2) 22 G. 924. (3) 22 0. 931 (934). 

(4) 16 A. 23. (6) 12 A. 61. (6) 13 A. 278, 


90 



XIII.] 


AKIKUNNISSA BIBEE V. ROOP LAL BAS 


25 Cal. 135 


459 = 6 Ind. Gas. 323 ; 12 C.W.N. 1028; 12 C.P.L.R. 73 (75) ; 12 C.P.Ij.R. 82 

(85) ; 1.9 O.P.ti.R. 177 (178); 16 C.P.L.R. Ill (113); 5 Tod. Gas. 101 ; 6 O. C. lU 

(115) (B): R. & F., 10 C.L.J. 91 = 1 Ind. Gas. 677 : D., 9 C.L.J. 358 = 4 Ind. 

Gas. 121 ] 

The facts of this case were shortly these : — 

An application was made by the decree-holders Roop Lai Das and 
another, on the lOth August 1895, for an order to make absolute the 
mortgage decree which they obtained against one Golam Mowlah Saheb, 
after substitution, on the death of the judgment-debtor, of his heirs, viz.^ 
his widow Manjura Banu Bibee, his minor sons, and his daughters, in his 
place. The application was granted, and the Subordinate Judge through 
inadvertence passed an order making the decree absolute, without 
making the heirs parties to the ease by substituting their names in the 
place of the deceased judgment-debtor, and without any summons served 
on the heirs who had attained majority, but only appointing a guardian 
ad litem oi the heirs who were minors. On the 18th [134] January 1896 
another application was made by the decree-holder to the effect that as the 
decree was made absolute without all the representatives of the deceased 
judgment-debtor being made parties to the case, and as there were other 
defects, the previous order making the decree absolute be cancelled, and a 
fresh order for a decree absolute be made after substituting the heirs of 
the deceased judgment-debtor. The previous order was cancelled and 
summonses were issued to the representatives. Some of them objected 
to the decree being made absolute, on the grounds, amongst others, that 
notices should issue to all the defendants, that the minors were not the 
leaal representatives of the deceased judgment-debtor, and that Akikunnisa 
Bibee was owner of a 4-anna9 share of the properties which Golam 
Mowlah mortgaged as his own. The Subordinate Judge overruled all the 
objections, and made the decree absolute. 

From this decision the judgment-debtor, Akikunnissa. appealed to 

the High Court, mainly on the grounds that the Subordinate Judge was 

wrong in holding that in the present proceedings it was not necessary to 

decide any dispute as to the representation of the deceased judgment- 

debtor, and also that the present application of the decree-holder was not 

an application in execution of the decree, and the question as to the rights 

and status of the legal representatives ought not to be decided in these 
proceedings. 

Mr. Q, p, Moulvi Syed Samsul Hilda, Moulvi Abdul Jaioad, 

and Moulvi Mahomed Mustapha Khan, for the appellant. 

Babu Lai Mohun Das, Babu Jogendra Chunder Ghose, and Babu 
Satis Chunder Ghose, for the respondents. 

The following judgments weredelivered by the High Court (Maclean, 

C. J. and Banerjee, J.). 

JUDGMENTS. 

Maclean, C. J. — The question we have to decide is whether, when 
an order absolute for the sale of mortgaged property has been made after 
an ordinary decree in the mortgage suit has been made, and any question 
arises as to that order absolute for sale, it is a question relating to the 
execution of the decree within ttfe meaning of s. 244 of the Code. The 
point is not res nova in this Court. The cases of Ajudhia Pershad v. 
Baldeo Singh (1) ; [435] Tiluch Singh v. Parsotein Proshad (2) ; Tara 
Ptosad Hoy v. Bhohodeh Hoy (3), and that of Hanhir Singh v. Drigpal (4) 
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1897 are to the etfecfc that this question should be answered in the negative. 
April 30. I agree in that view. Two other cases in the Allahabad High Court, the 

cases of Kp.dfir v. Ijdlji Scihdi (i) and Oudh Bchdri Ldl v. NciQBslidT 
Appel- Zjal (2) are authorities the other way. I prefer, however, to follow the 
LATE previous cases, three of which are in this Court. In matters of procedure, 
Civil this is a matter of procedure, it is to my mind very important tnat 

the decisions of the various Benches of the High Court should, if possible, 

23 C. 133. Jq harmony. Otherwise confusion is created in the minds of the 

suitors and practitioners, and even of the Judges in the lower Courts who, 
if they find a conflict of view upon a question of practice in the decisions 
of the High Courts, are placed in a difficulty as to which course to adopt. 
I hold that this question is not one relating to the execution of a decree 
within the meaning of s. 244 of the Code. 

Then it is urged by the appellant that before the decree for sale is 
made absolute, the Court should inquire into the validity of the claim of 
the appellant to a 4-anna share in the so-called mortgaged property. The 
appellant is the sister of the deceased mortgagor He has died pending 
the suit, and she is brought upon the record as party to the suit as one of 
his heirs. Being brought before the Court, she claims a 4 anna share of 
the mortgaged property in her own right, and contends that the Court 
below ought to have gone into that question in this suit, and not have 
left her to bring another separate suit to establish her right. But I think 
a claim such as this ought to be raised and decided in a separate suit, and 
not in the mortgage suit. If the 4-anna share really belong to the appellant. 
I think she should assert that right in a separate suit, and that the present 
suit, in its present stage, ought not to be further delayed in order that this 
[136] entirely fresh issue may be decided. There is nothing to prevent 
the appellant bringing such fresh suit. 

Then it is said that the Court below was wrong in allowing both the 
minor sons of the deceased mortgagor and the present appellant and a 
daughter of the mortgagor to be placed upon the record as the heirs of the 
deceased mortgagor. But the position is this. The plaintiff does not know 
who are Che heirs. The guardians for the minors allege that the minors 
are : the appellant alleges the minors are illegitimate, and that the appel- 
lant and the mortgagor's daughter are the heirs. Under the oircumstanoaa 
the plaintiff, to make himself secure, brings both of these contending 
parties before the Court. If either of them consider they are unnecessary 
parties, they can disclaim any interest in the property, disclaim any right 
or title to the heirship and thus he dismissed from the suit. In the mean- 
time, in the face of these conflicting claims, I consider the plaintiff was 
justified in the course he has taken. 

In my opinion this anpeal fails, and must be dismissed with costs. 

Baner.tee, J. — I concur. 

Appeal dismissed. 
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(1) 12 A. 61. 


(2) 13 A. 278. 
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25 G. 136. 1897 

APPELLATE CIVIL. July 14. 


Before Mr. Justice Banerjee and Mr. Justice Stevens. AppeL' 

^ LATE 

Kasiswar Mukhopadhya [Plaintiff) V . Mohendra Nath Civil 

Bhandari and others {Defendants).^ * 

L14:th July. 1897.] 23 C. 136. 


Res Judioata — Code of Civil Procedure [Act XIV of ^ s. 13 — handlord and tenant — 
Suit for rent — Issue whether land was mal or lakhiraj — Question raised in a rent 
suit, whether directly and substantially in issue in that suit — Subsequent suit for 
khas possession. 

In a previous suit brought by the predecessor in title of the plaintiff against 
the defendants for rent, one of the questions . raised was, whether the land, in 
respect of which rent was claimed, was mal or lakhiraj, and that question was 
decided in favour of the defendants. In a subsequent suit by the [137] plaintiff 
against the same defendants for khas possession of certain land, the defence was 
that the land in dispute was their lakhiraj land, and that the judgment in the 
previous suit operated as res judicata* 

Held, that though the previous suit was one for rent, yet the issue upon the 
question whether the land was mal or lakhiraj was raised directly in that suit, 
and therefore the subsequent suit was barred as res judicata. 

Badhamadhub Holdar w, Monohur Mukerji (1), followed. Srihari Banerjee 
V, Khitish Chandra Rai Bahadoor (2). distinguished. 

[F., 18 Ind. Gas. 278 = 104 P.L.R. 1913 = 85 P.W.R. 1913 ; R., 14 C.L J. 220 = 12 Ind. 
Gas. 9 ; 15 G.L.J. 653 = 13 Ind. Gas. 40; 10 C.W.N. 820 (822) ; 7 Ind. Gas. 15 ; 
10 Ind. Gas. 363 ; 19 Ind. Gas. 632 ; 54 P.R. 1904 ; 21 T.D.R. 127.] 

The facts of the case and the arguments for the purposes of this 
report appear sufficiently from the judgment of the High Court. 

Babu Ram Ghu7ider Mitter and Babu Dwarka Nath Ghuckerbutty , for 
the appellant. 

Babu Akhoy Kumar Banerjee, for the respondents. 

The judgment of the High Court (Banerjee and Stevens , JJ.) was 
as follows : — 


JUDGMENT. 

Banerjee, J. — The only question raised in this appeal is, whether 
the Courts below are right in holding that the suit is barred under s. 13 of 
the Code of Civil Procedure. 

The suit was one for khas possession of certain plots of land. The 
former suit, the judgment in which is made the basis of the plea of res 
judicata, was brought by the predecessor in title of the present plaintiff 
against the present defendants for rent, and one of the questions raised 
in the case in the first Court, and the only question upon which the decision 
of the case was made to rest finally in the appellate Court, was whether 
the land, in respect of which rent was claimed, was the mal land of the 
plaintiff, or the lakhiraj land of the defendants. That question was 
determined by the appellate Court against the plaintiff, and his suit was 
dismissed. The lower appellate Court has held that the judgment in the 
former suit operates as res judicata upon the question raised in this case, 
namely, whether t he land in dispute is the mal land of the plaintiff or the 

* Appeal from Appellate Decree, No. 1882 of 1895, agaiosb the decree of Babu Beni 
Madhub Mitter, Subordinate Judge. 3rd Gourt of Ziliah Hooghly, dated the 8th of June 
1895, affirming the decree of Babu Upendra Nath Bose, Munsif of Amta, dated the 15th 
Of May 1894. 

(1) 16 C. 756= 15 I. A. 97. (2) 24 G. 569. 
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1897 Jnkhiraj land of tbe defendaots. There is no dispufce here that the 

July 14. question raised in this suit was in issue in the former suit, and tl38j was 

— — heard and determined in that suit : and the only ground upon which the 

Appel- learned vakil for theplaintifif (appellant) asks us to bold that the judgment 
LATE in the former suit does not operate as tes judicata is that, though the 

Civil, matter now in dispute was in issue in the former suit, it was not directly 

‘ and substantially in issue in that suit within the meaning of s. 13 

25 C. 136. of the Code of Civil Procedure, because the former suit was one for rent, 

and the primary question for decision in that suit was whether the 
relationship of landlord and tenant subsisted between the parties. And, 
in support of this contention, the cases of Run Bahadoor Sinq v. Lucho 
Koer (1), and of Srihari Bancrjee v. Khitish Chandra Rai (2) are relied 
upon. 

No doubt there are cerliain observations in the judgment of their 
Lordships of the Privy Council in the case of Rim Bahadoor Smq v. Lucho 
Koer, which apparently lend some support to the plaintiff’s contention ; 
bub then a subsequent decision of the Privy Council in the case of Radha 
Madhub Holdar v. Monohur Mukerji (3) clearly shows that the mere fact 
of the former suit in which the question of title is determined being a rent 
suit, does not prevent that determination from operating as res judicata ia 
a sub.sequent suit brought for the establishment of title. Their Lordships 
in the last mentioned case observed: "Radha Madhab now comes to redeem; 
but the right to redeem rests on precisely the same ground as the right to 
rent was rested. In each case the question is equally — who is the true 
representative of Matangini ? Therefore, their Lordships conceive that the 
matter was expressly decided by the High Court in tbe rent suit." That 
being so, we do not think that the plaintiff’s contention can be supported 
to the extent which it goes. 

As for the case of Srihari Banerjce v. Khitish Chandra Rai (2), the 
facts there were very different from those of the present case. There the 
issue tried in the fomer suit was, what was the share of the rent to which 
the plaintiff was entitled ; whereas the issue raised in the subsequent suit 
was, what was the [139j share of the property to which the plaintiff was 
entitled; and, as is pointed out in the judgment, the two questions were not 
identical. " And the judgment, ” the learned Judges in that case say, ** of 
the Court of Appeal rested upon considerations based on the provisions of 
the Land Registration Act, and on tbe fact of the purchase of the present 
plaintiffs being subsequent to that under which the present defendant 
No. 1 claimed — considerations which were necessary and sufiBoient for tha 
determinavion of the rent suit, but which are not conclusive in a suit like 
the present, which is for determination of title to land as distinguished 
from title to recover rent, and in which the plaintiffs claim a preferential 
right, notwithstanding that their purchase was subsequent to that of 
the defendant No. 1 by reason of that purchase being in satisfaction of a 
decree on a prior mortgage. Section 78 of Bengal Act VII of 1876, and 
8. 60 of Act VIII of 1885, bar inquiry in a rent suit into any question 
of title independently of the Land Registration Record, while cl. (fl) 
of s. 89 of the former Act reserves the right to obtain a declaration of title 
independently of such record by a regular suit.” 

These then were the grounds upon which it was hold that the decision 
in a rent suit did not operate as res judicata in a subsequent suit brought 


(1) 11 0. 301 = 12 I. A, 23. 


(2) 24 0. 669. (8) 16 0. 756-16 I. A. 97* 
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for esfcablishmeat of title. But these considerations have no application 1897 
to the facts of this case. Junv 14. 

It remains then to consider whether there is anything in the 

circumstances of this case which would warrant our holding that the Appel- 

question heard and determined in the former suit, namely, that relating LATE 

to the question oi mal or lakhira]^ was not directly and substantially in ClVIL. 
issue in that suit. 

Now the Code of Civil Procedure does not define the expression 
‘matter directly and substantially in issue.” The only explanation of the 
expression that is given is in expl. II of s. 13 of the Code ; and that 
relates to cases where a matter is to be held to have been directly and 
substantially in issue constructively, though it was not directly and 
substantially in issue actually. Here there is no question that the 
matter was in issue actually, and not merely constructively. The only 
question is whether the matter was directly and substantially in issue. 

Substantially,” [140] evidently, signifies what was indicated by the 
phrase, “ in effect though nob in express terms,” in Lord Hardwick’s 
statement of the doctrine of res judicata in the case of Gregory v. 
Molesworth (1), which is cited with approbation by their Lordships of the 
Privy Council in the case of Soorjo Monee Dayee v. Suddanund Moha~ 
patter (2). In the present case there can be no question that the issue now 
raised was raised substantially in the former case within the meaning 
assigned to that word in the cases just referred to. Here the matter was 
not merely in effect, but also in express terms decided. 

Then there remains the question whether the matter was directly in 
issue. The word “directly” seems to have been used in contra distinction 
to the words “incidentally” and “ collaterally ” made use of in the statement 
of the opinion of the Judges in the Duchess of Kingston's case (3). 

Without attempting to lay down any hard and fast rule for deter- 
mining when an issue should be considered to have been directly 
raised, and when incidentally, or collaterally we think it enough, for the 
purposes of the present case, to say that, whatever meaning may be 
assigned to the term “directly,” it is impossible to avoid the conclusion that 
the issue upon the question of mal and lakhiraj was raised directly in the 
former suit, quite as much as it is in this suit. On referring to the 
final judgment of the appellate Court in that suit we find that the 
learned District Judge, after setting out the previous proceedings in 
the case,^ observes ; For the plaintiff appellant it is urged that his 
evidence in the lower Court fully established that the land was mal and 
not lakhiraj and that the Munsif erred in holding otherwise. This then 
18 the point for determination.” And then, after discussing the evidence 
at some length, the learned Judge concludes with these words : “The 
point for determination is found against the appellant, and the appeal will 
be dismissed with costs.” It appears clear from this that even if the 
decision in the former suit, which was one for rent, might have been made 
to rest upon grounds [141] other than that upon which it is actually made 
to rest, after the first Court had distinctly found the issue upon the question 
of mal or lakhiraj against the plaintiff, the plaintiff, who was the appellant, 
thought it fib to resti his case before the appellate Court upon the sole 
ground that bo was entitled to succeed because the land was proved to be 
his waZland. and not the lakhiraj land of the defendant. It is, therefore, 

(1) (1747) 3 Atkyns. 626. (2) 12 B.L.B. 304 = I.A. Sup. Vol. 212 = 20 W.R. 377. 

(3) (1776) 2 Smith's LO. (9th Ed.) 812 (814). 
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impossible to say that, upon any view of the meaning of the berm ‘directly.' 
tlie issue tried in the former suit, as to whether, the land was vidl or 
iokhiraj, was anything but a direct issue in the case. The decision in the 
former case, therefore, has, in our opinion^ been rightly held to operate as 
res jttdicaia in this case. That being so, the only contention raised by 
the appellant fails, and the appeal must be dismissed with costs. 

S. c. tJ. Appeal dismissed. 


23 C. 141. 

APPELLATE CIVIL. 

Before Sir Francis William Maclean, Kt., Chief Justice, and 

Mr. Justice Banerjee. 


Kali Prosanno Ghose {Plaintiff) v. Rajani Kant Chatterjee 

AND another [Defendants).^ [7th June, 1897.] 

Appeal^ Arbitration— Validity of awxrd—lnlgm^nt in accordamc with an awards 
Code of Civil Procedure {Act XIV of 1882i. ss. 521 and 622. 

An appeal will lie against a decree given in accordance with an award under 
p. 622 of the Code of Civil ProcoJura. when the award upon which the decree is 
based is not a valid and legal award. 

Debendra Nath Shaio v. Aubhoy Churn Baqchi (1). Joy Prokash Ball v. Sheo 
Oolnvi Singh [2) \ Bindessuri Pershid Singh v. Jankee Pershad Singh (Z) ; 
Lachman Das v. Brij Pal (4) ; and Venkayya v. Venkatappayya (5). referred to, 

A Court is justified in holding that an award is not valid aud binding upon 
the defendant, when the arbitrator was the retained pleader of the plaintiff, and 
DO disclosure of this fact was made, before the arbitrator was appointed, to the 
defendant who was consequently unaware of it. 

tOverr.. 29 C. 167 (P.C.) = 6 C.W.N. 226 = 29 I.A. 51 ; N.F., 17 O.W.N, 617 = 16 Tnd. 
Cas. 519; F.. 25 C 767(F.B.);6 Ind. Oas. 963 = 73 P.W.R. 1910; U.B.R, 
(1897—1901) 14 : U.B.R. (1897—1901) 290; R,. 29 B. 296 ; 29 0. 278(280) ■ 33 0. 
49S (501) ; 6 Bom.L.R. 1132 ; 2 O.LJ. 153 = 10 O.W.N. 601; 9 Ind. Cas. 173 = 21 

M.L^J. 263 = 9 M.L.T. 251 =(1911) M. W.N. 151 (164) ; 16 Ind. Cas. 695 ; 2 L.B. 

R. 105; 5 0.0. 13; 84 P,R. 1901 = 112 P.L.R. 1901 (B.); U.B.R. (1897—1901) 13,] 

[142] The facts of the case are shortly these: The plaiotifiP brought 
a suit for arrears of rent against the defendants. The matter was referred 
to arbitration. The arbitrator made his award, but the defendants took 
exception to it on certain grounds. The Subordinate Judge, before whom the 
mabter came on for hearing, overruled the defendants’ objection, and 
passed a decree m accordance with the award. An appeal was preferred 
against this decision to the District Judge by the defendants. A preliminary 
objection was taken to the hearing of the appeal on tho ground that no 
appeal lay to him. The learned District Judge overruled this objection, 

and upon the merits held that the award was not valid and binding and 
set aside the decision of the first Court. 

From this decision the plaintiff appealed to the High Court. 

Babu Sarada Churn Mitter, and Babu Uarakumar Mitter, for the 
appellant. 


T A 1^9 of 1896, against tho order of Q K Deb Eso, Diafcriot 

&Vkosaf tho lOth of January 1896, rovoreing the oS’^Babu 

Bubord.nate Judge of that diatriot. dated the 22nd of 

(1) 9 0. 905, (2) 11 C. 37. (3) 16 C. 482. (4) 6 A. 174. (6) 16 M, 348. 
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Dr. Rash Behary Ghosh, and Dr. Ashutosh Mookerjee, for the 
respondent. 

The following judgments were delivered by the High Court (Maclean, 
C. J. and Banerjee, J.). 

JUDGMENTS. 

LIaclean, C. j. Tn this case there was a litigation between the 
plaintiff and the defendants. The matter was referred to arbitration. 
The questions submitted to arbitration were inquired into by the arbitrator, 
who made his award. The defendants objected to that award, and applied 
to have it set a,side. The matter came before the Subordinate Judge who 
heard the parties and rejected the application to set aside the award, and 
decided practically in favour of the plaintiff and made a decree in 
accordance with the award. The defendants, dissatified with the ruling 
of the Subordinate Judge, presented an appeal to the Disrict Judge. Upon 
the matter coming before the District Judge objection was taken by the 
plaintift, the then respondent, that, having regard to the last sentence of 
s. 522 of the^ Code of Civil Procedure, no appeal lay from the decree 
of the Subordinate Judge. Those words are these: “No appeal shall 
lie from such a decree except in so far as the decree is in excess of, or 
not in accordance with, the award.” The plaintiff contends that those 
words mean that inasmuch as in this case the decree is not in excess of, 
[143] but in accordance with, the award, no appeal can He. But on the 
othei hand the defendants contend that the award there spoken of must 
be taken to be an award which has been regularly and properly arrived 

at by the arbitrator who has been appointed arbitrator ; in other words 
it must be a valid and legal award. 

In my opinion the contention of the defendants upon this point is 
sound. The matter has been practically dealt with in various cases It is 
sufficient if I refer to the case of Joy Pro kask Ball v. Sheo Golam 

where it was held that the question under s. 522 of the Code of 
whether an appeal will lie against a decree in accordance 
with the award depends upon whether the award upon which the decree 
^ based is a valid and legal award. There are several other cases which 
have b^n referred to in the course of the argument, cases not only in this 
Court, but in the High Courts of Madras and Allahabad, which appear 
to me consistent with the view laid down in the case which I have just 
cited. It appears to me that, if one were to hold the contrary view, the 
result would be rather startling. It is not difi&cult to conceive cases, in 
which the award may be obviously invalid, and where the Judge of first 
instance, either through misapprehension of the facts, or of the law, has 
yet made a decree affirming the award. In these cases is there to be no 
appeal ? I think there ought to be, and I concur in those decisions which 
lay down that there is. In my opinion, therefore, an appeal does lie. 

That being so, we have to consider the second point, namely, whether 
assuming that an appeal lies, the District Judge was correct in his opi- 
nion that the award was not valid or binding upon the plaintiff. In my 
opinion it was not binding upon him, and I base that conclusion upon 
one fact, and one fact alone, in the case. It is admitted that the arbitrator 
in this case was the retained pleader of the plaintiff. It is proved that 
the defendants were not aware of that most important fact until after 
the proceedings had terminated before the Subordinate Judge. It is 
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1897 equally clear that the fact was not disclosed to the defendants.^ What 
June 7. then is the position of matters ? You have a gentleman appointed as 

arbitrator who had been admittedly retained as the pleader of the 

Appel- plaintiff : you have the fact that there is no [144] disclosure of that 
LATE fact made by the plaintiff or by the arbitrator himself, to the 
Civil. defendant, and that the defendant goes to arbitration in ignorance 
— of that fact. To my mind that circumstance alone is sufficient to justify 
25 C. 141. Court in holding that the award is nob valid and binding upon 

cbe defendant. In cases of arbitration where a person is appointed 
by two parties to exercise judicial duties there should be uberrima fides on 
tile part of all the parties concerned in relation to his selection and 
appointment, and every disclosure, which might in the least affect the 
minds of those who are proposing bo submit their dispute to the arbitra- 
ment of any particular individual, as regards his selection and fitness for 
the post, ought to be made, so that each party may have every opportunity 
of considering whether the reference to arbitration to that particular 
individual should or should not be made. In ray opinion, there was such 
concealment in this case on the part of the plaintiff as to vitiate the 
award, under the provisions of s. 521 of the Code; and holding that view, 
and that there was a right of appeal, the appeal must be dismissed with 
costs. 

Baner.iee, J.— I am of tlie samo opinion. The question raised 
before us, is, whether an appeal lay to the lower appellate Court. The 
learned vakil for the appellant contends that as the decree of the first 
Court was made in accordance with the award of an arbitrator, an appeal 
from that decree was haired by s. 522 of the Code of Civil Procedure. 
That section, no doubt, provides that where judgment is given according 
to the award pronounced by an arbitrator, “no appeal shall lie from 
such decree except in so far as the decree is in excess of. or not in accord- 
ance with, the award.” But these words have been held in a series of 
cases in this Court, and in the High Courts of Allahabad and Madras, to 
refer to a decree made in accordance with a legal and a valid award. See 
the cases of Debendra Nath Shmo v. Aubhoy Chutit Bagchi (1) ; Joy 
Prokash Lall v. Sheo Golam Singh (2) ; Bindessuri Pershad Snigh v. 
Jankee Pershad Singh{3 ) ; Luchmajt Das v. Brij Pal (4), and Venkayya v. 
Ve7tkatappayya{5). 

[145] If it were necessary to refer to any reason in support of a 
view which is so amply supported by authority, I should say that it 
would be unreasonable to hold that the Legislature intended to make a 
decree final on the ground of its being in accordance with an award when 
the validity of the award itself is called in question. What the 
Legislature meant to declare to be final was the decree, supposing the 
award to he unnssailable on the ground of illegality or invalidity for any 
of the reasons referred to in s. 521 of the Code of Civil Procedure, such 
as corruption or misconduct on the part of the arbitrator, or fraudulent 
conduct on the part of either party. But though the correctness of the 
award, and therefore of the decree based upon it, may not ha open to 
question h>' appeal, it does not follow that the validity of the award, and 
blie decision of the Court touching the objections to the same as contem- 
plated by s. 521 are intended to be matters beyond question by appeal. 
It is difficult to suppose that a decision upon sucli grave and important 
matters was intended to be final when orders upon comparatively less 

(l)9C. 905. (2) 11 C. 37. (3) 16 0,482. (4) 6 A. 174, (6) 16 M. 348. 
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important matters, such as those referred to in s. 518, are made appeal- 
able by s. 588, cl. 26. 

It was argued by the learned vakil for the appellant that the 
decisions, which I have referred to above, are intended to apply only to 
cases where an award was a nullity as distinguished from cases in which 
the awai*d was liable to be set aside upon some one or other of the grounds 
mentioned in clauses (a), ib) and (c) of s. 521. I am unable to appreciate 
the force of this argument. If, as was admitted in the argument, and as 
has been held by the Privy Council in Har Narain Singh v. Chaudhrani 
Bhagwant Knar (1), an award that is made after the expiry of the period 
allowed by the Court is an invalid award, and a nullity, as provided by 
the last paragraph of s. 521, it is difficuit to see why an award which 
is made iii contravention of an order superseding the arbitration, as 
contemplated by clause (c) of s. 521, should be regarded as being of a 
different character, so far as the present question is concerned, or why 
an award which a party has succeeded in obtaining by fraudulent 
concealment of facts should be viewed in a different light. 

[1463 Then, as regards the question, whether in the present case the 
award was really valid or not, I do not think it necessary to 
say anything in addition to what has been said in the judgment of the 
learned Chief Justice. The award here, upon the facts found, was clearly 
invalid under clauses (a) and (f>) of s. 521 of the Code of Civil Procedure. 

For these reasons I think that the award in this case was invalid, 
and that, therefore, an appeal lay to the lower appellate Court. 

S* C. G. Appeal dismissed. 


Appel- 

late 

Civil. 

25 C 141. 


25 C. 146 = 2 C. W. N. 137. 

APPELLATE CIVIL. 

Before Sir Francis William Maclean, Kt,, Chief Justice, and 

Mr, Justice Banerjee, 


Achha Mian Chowdhrt and others ( Defendants) v. Durga 
Churn Law and others {PLainuffs)f [6th July, 1897.] 

Bengal Tenancy Act, {VIII of 1885), ss. 103, 104, 143— RuZes framed zimier s. 189 o/ the 
Bengal Tenancy Act — Whethir proceedings under s. 103 of the Bengal Tenancy Act 
are suits between landlord and tenant — Code of Civil Procedure {Act XIV of 1882) — 
Review of judgment — Second appeal — Settlement of fair and equitable rent. 

Prooeedings undec s. 103 of the Bengal Tenancy Act are suits between landlord 
and tenant within the meaning of a. 143. by virtue of the rules framed under 
s. 189 of that Act; therefore the provisions of the Code of Civil Procedure 
relating to review of judgment are applicable to such proceedings. 

No second appeal lies to the High Court from a decision of a Revenue Officer 
settling rents under s. 104 of the Bengal Tenancy Act. 

[R.. 30 C. 339 (353) ; 33 G. 837 = 4 C.L J.138 ; 39 0. 353 (373) = 14 O.L.J.552 = 16 C-W. 
R. 817 = 13 lod. Cas. 353 ; 7 O.L.J. 152 (154) ; 19 C.L.J. 310 = 23 Ind. Cas. 12 ; 
D.. 28 C. 28 (34).] 

The facts of the case and the arguments appear sufficiently, for the 
purpose of this report, from the judgments of the High Court. 

* Appeal from Appellate Decree No. 1852 of 1895, against the decree of J, Pratt. 
Esq,, District^Judge of 24'FerguDnabs, dated the 22nd of August 1895, modifying the 
decree of Babu'^atindra Nath Gupta, Settlement Officer of Baraset, dated the 2l.s't of 
August 1894, 

(1) 13 A. 300=18 I. A. 55. 
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Dr. Ashutosh Mookcrjee, and Babu Janendra Nath Bose, for the appel- 
lants. 

Mr. Jackson, Babu Baikanto Nath Pal, and Babu Devendra Nath 
Ghose, for the respondents. 

[147] The following judgments were delivered by the High Court 
(Maclean, 0. J., and Banerjee, J.) 

JUDGMENTS. 

Maclean, G J. — I think we can dispose of these appeals, considering 
the very full arguments which have been submitted to us by both sides. 
The real point we have to decide lies in a somewhat narrow campass, and 
is whether or not the present proceedings area suit within the moaning of 
8. 143 of the Bengal Tenancy Act. 

The facts are as follows : There were certain proceedings taken under 
s, 103 of the Bengal Tenancy Act, the practical object of which, as I 
understand them, was to have a fair and equitable rate of rent in respect of 
certain premises fixed. It was a question admittedly between landlord and 
tenant. The matter came before the Settlement Officer at Baraset, who, on 
the 21st August 1894, decided, in effect, that the rent was not enhanceable. 
There was an appeal from that decision to Mr. Pratt, the Special Judge 
under the Act, and he, in the first instance, confirmed this decision of 
the Settlement Officer and dismissed the appeal. This was on the 30th 
of May 1895. The plaintiff subsequently applied for a review of the 
judgment of Mr. Pratt, end on the 22nd of August, 1895 that learned 
Judge heard the review, and, without admitting any fresh evidence, hut 
upon the old evidence, arrived at the conclusion that he had on the 
former occasion come to a wrong decision in the matter, and he practically 
reversed his previous judgment and held that the rent was enhanceable. 
Whether the present appellants did or did not appear on that occa- 
sion before Mr. Pratt is, perhaps, not very clear ; at any rate they 
had notice of the application, and might have appeared and raised the 
point that they now raise, but they did not do so. The present appeal is 
then presented, and the main contention of the appellant is that Mr. Pratt 
had no jurisdiction to review the previous judgment he had delivered. That 
turns upon whether the proceedings are a suit within tlie meaning of the 
Bengal Tenancy Act. This point was not taken when the matter was be- 
fore Mr. Pratt ; it is taken for the first time in this Court; but in the view 
I take of the real question on this appeal I do not propose to express any 
opinion as to whether or not the point can now be raised, nor to express 
any opinion as to whether this appeal is maintainable. [ 148 ] having regard 
to the language of s. 584 of the Code of Civil Procedure. Both these 
points are to nay thinking of no practical importance, as in my opinion 
the appellant fails on the real merits of his appeal. If these proceedings 
be a suit within the moaning of the Bengal Tenancy Act, then the provi- 
sions of theCode of Civil Procedure would admittedly apnlv, and Mr. Pratt 

would have had the power of doing that which ho did, viz,, reviewing his 
previous decision. 

Is this proceeding then a suit within the meaning of that Act? The 

documents themselves in the proceedings are such as are usual in a suit. 

In the paper-book there is a note “ Date of institution of suit." There is 

a plaint, a written statement of the defences, which indicate that it haa 

been treated as a suit, and one to which the Code of Civil Procedure would 
apply as if it were an ordinary suit. 
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The sections of the Bengal Tenancy Act which bear upon the matter 
are these. But before I refer to them. I ought, perhaps, to state what is 
the argument of the learned vakil who appears for the appellants. His 

A P-^oceeding is not a suit, but is a mere application 

of the Code of Civil Procedure do not apply to it. That argument is based 
to a great extent upon the terms of ss. 143 and 144 of the Act in question 

The High Court ma^ from time to time, with the approval of the 
Governor- General in Council, make rules consistent with this Act de- 
claring that any portions of the Code of Civil Procedure shall not a’pplv 
to suits between landlord and tenant as such, or to any specified classes 

of such suits, or shall apply to them subject to modifications specified 
in the rules. ^ 

If we stop there it is obvious that theHigh Court may. with the approval 
rnentioned in that section, make rules, the effect of which might be to 
limit the operation of the Code of Civil Procedure to a certain class of 

a,ny rules so made, and subject also 
to the other provisions of this Act, the Code of Civil Procedure shall applv 

to all such suits. In s. 144 there is no doubt a distinction drawn between 

section, and the term “application” 
L149] in the second part of that section. But there is another section in the 

Act, which, to my mind, materially bears upon the Question we have to 

deciae and that is s. 189. Section 189 says that “ the Local Government 

may frorn time to time by notification in the Official Gazette make rules 

consistent with the Act (1) to regulate the procedure to be followed by 

Revenue officers in the discharge of any duty imposed upon them by or 
under this Act, and may by such rules confer upon anv such officer (a) any 
power exercised by a Civil 9ourt in the trial of suits.”'and other powers. 

_ What has happned is this. In pursuance of that section, the 
Local Government has made rules, and there are certain rules which 

97 OQ ®®f ^ '^ow before the Court, and rules 

^ Rale 27 says: “ If within the 

period fixed and notified under rule 16, the land lord applies for a 

settlement of a fair rent (which was the case here) he shall be 
considered as plaintiff and the tenant as defendant, and the pro- 
ceeding shall be dealt with as a suit under the Act.” Rule 32 is to the 
same effect. The Legislature then seems to have told us that if a land- 

^ settlement of a fair rent his proceeding shall be dealt 
with as if It were a suit under the Act. If then it is to be dealt with, qua 
procedure, as a suit under the Act, it is a suit within the meaning 

^ Code of Civil Procedure would apply, and if so 

Mr. Pratt would have power to review his judgment. If the Code of Civil 
Procedure do not apply, wbat procedure is to apply ? Under what pro- 
cedure IS that, which is to be dealt as a suit, to proceed ? It is urged that 
we are not to take this extremely reasonable view because s. 144 shows 
a distinction between applications and suits, but as the rules say this 

18 , qua procedure, to be dealt with as a suit. I fail to appreciate any real 
force m the argument. 

... is urged that ss. 107 and 108 of the Act are inconsistent 

with this view. It is urged that, inasmuch as s. 108 specifies a 
particular procedure to be followed, that is inconsistent with the pro- 
cedure to be followed being that used in the Code of Civil Procedure. I 
fail to see the inconsistency. It may be superfluous, but I cannot see 
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any inconsistency between the two. Those responsible for the Bengal 
Tenancy Act may have [ 1 50 ] thought it advisable to make it clear that 
an appeal was to lie, and not leave that point open and resting upon the 
construction of various sections of the Code. They thought it advisable to 
make that quite clear. In my judgment, it would be a very narrow 
construction to place upon this Act, and the rules framed under it, if 
we were to say that this proceeding is not a suit within the meaning of 
the Act. Were we to so hold, there would be no procedure applicable to 
such a proceeding. That practically disposes of the appeil. 

The other point is a very small matter. It is said that under sub- 
8. 3 of s. 104, tbe Judge in the Court below ought to have pre- 
sumed, until the contrary was proved, that the existing rent was fair and 
equitable. I flon’t know how that may be, or whether the Judge really did 
not do so, hut is pretty clear that having regard to s. 106 the appeal 
will not lie to this Court on that point. The appeal fails and must be 
dismissed with costs. 


Banerjee, J. — I concur with the learned Chief Justice in thinking 
that tlii^ appeal ought to be dismissed with costs. It arises out of certain 
proceedings instituted under s. 103 of the Bengal Tenancy Act. 
Upon the procsedings being instituted the Revenue Officer found that the 
tenants were tenure- holders holding at fixed rates of rent, and he, accord- 
ingly, recorded a declaration to that effect. Upon appeal to the Special 
Judge, that officer in the first instance held that the tenants were 
occupancy raiyats, but on tho question of fixity of rent he confirmed 
the decision of the first Court. But upon an application for review of 
judgment being made, he granted the application, modified his former 
decision, and came to the conclusion that the defendants were occupancy 
raiyats holding at a rent that was enhancoable, and he directed that the 
rent should he assessed at a certain rate per bigha. 

Against this last mentioned decision the present appeal has been 
preferred, and it is contended, on behalf of the appellants, that the deci- 
sion of the Court below is wrong in law, first, because the learned Special 
Judge had no power to review his former judgment ; and sccoiidlif, because 
he was wrong in enhancing the rent without assigning any definite reasons, 
when under sub-s. 3 of s. 104 of the Bengal Tenancy Act, he was [151] 
bound to presume, until tlie contrary was proved, that the existing rent 
was fair and equitable. 

Before dealing with tho first of those two grounds, it becomes 
necessary to consider two questions raised by the learned Counsel for the 
respondents, namely, first, whether it is open to the appellants to raise the 
first contention when they did not take any objection in the Court below 
as to its not having any jurisdicMon to entertain tbe application for 
review of judgment; and, secondly, wliether tho ground upon which we are 
asked to interfere is a ground that comes within the scope of s. 584 of tho 
Code of Civil Procedure which povorns second appeals. 

As to the first question, I do nob think that the mere fact of the 
appellants not having objected in tlie Court below to tho lower Courts 
entertaining tho application for review of judgment, precludes them from 
raising the objection now before us, if it is n valid objection. In this 
view I am supported by the decision of t.heir Lordships of tho Privy 
Council in tho case of Minakshi v. ^nhramanaya Sastri (1). It 

was there held by their Lordships that where there is inherent inoompe- 


(1) n :vr. 26=14 T.A. 160. 
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tency in fch^ Court below to deal with the question before it, no consent 
would have conferred upon the Court below that jurisdiction which it did 

not possess. Here there was no consent; there was merely an absence of 
objection. Assuming that the contention of the appellants is right, that 
the lower appellate Court had no power to grant the application for 
review, the mere fact of their not having raised that point in the lower 
Court, ought not, in my opinion, to prevent them from raising it now. 

Then, as to the second question, I do not think that the ground raised 
on behalf of the appellants is outside the scope of s. 584 of the Code. 
A second appeal is allowed by that section on this, amongst other grounds, 
namely, that the decision is contrary to some specified law or usage having 
the force of law ; and “ specified” as explained by the Judicial Committee, 
m the case of Durga Chowdhrani v. Jewahir Singh (1) means specified in 
the memorandum of appeal. The decision that is anpealed against in this 
L152] ease is the decision of the 22nd August 1895. It is one and the 
same decision that holds that the application for review ought to be 
admitted, and holds, in modification of the former judgment, that the 
defendants ought to be recorded as raiyats with rights of occupancy, hold- 
ing at enhanceable rates. The correctness of that decision is called in 
question on the ground of its being contrary to law, that is, contrary to 
law, for this reason, that the decision, in so far as it grants the applica- 
tion for review, is in contravention of the law regulating the procedure on 
this subject, and is in excess of the power of the Court. That being so, 
the two preliminary questions raised on behalf of the respondents ought,’ 
in my opinion, to be decit^ed infavour of the appellants. 

It becomes necessary then to consider the first ground of appeal on 
merits. The contention of the appellants is that the Code of Civil 
Procedure, subject to certain modifications, applies only to suits between 
landlord and tenant under the provisions of s. 143 of the Bengal Tenancy 
Act : that proceedings under s. 303 of that Act are not suits, but are 
initiated by applications ; and that a distinction is made between suits and 
applications in the Act as will appear from s. 144. It is further contended 
that ss. 107 and 308, which make the provisions of the Code of Civil Proce- 
dure applicable to proceedings under chap. X of the Act, such as the one 

this appeal has arisen, make them applicable only to a 
i^imd extent, that is, as regards the trial in the first Court, the appeal to 
the bpecial Judge, and a second appeal to this Court. And it is argued 
^at tne inference to be drawn from these several provisions of the 
Bengal Tenancy Act, is that the provisions of the Code of Civil Procedure 
relating to review of judgment do not apply to proceedings like these. 

On the other hand, it is contended, in the first place, that every Court 
has an inherent power, unless there is any express provision of the law to 
the contrary, to correct its own errors by review of judgment; and in 
^pport of this contention reference is made to certain decisions of this 
Court and of the Judicial Committee. It is further contended that the pro- 
ceedings under chap. X, at any rate, in certain cases, and the present case 
IS one of them, should be treated as suits under the Bengal Tenancy Act, 
as provided by [1S3] paragraphs 27 and 32 of the rules made by the local 
Government under s. 189 of the Bengal Tenancy Act. 

The question has been very fully discussed on both sides ; and aftdr 
gmng my best consideration to the arguments advanced, I am of opinion 
that the appellant’s contention is not sound, and that the view contended 


(1) 18 O. 23. 
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for by the learned counsel for the respondents that proceedings like 
these should be regarded as suits is correct. 

The local Government is, by s. 189 of the Act, given authority to 
make rules to regulate the proceedings to be held by Revenue Officers in 
pursuance of any duty imposed upon them under this Act. Chap. X of the 
Act, under which this proceeding was instituted, relates to proceedings to 
be conducted by Revenue Officers under this Act ; and in regulating their 
procedure, the local Government has, under the provisions of s. 189, made 
the two rules to which reference has just been made, which provide that the 
proceeding shall be dealt with as a suit under this Act. If, then, as regards 
procedure, and the question before us is one of procedure, the proceeding 
is to be dealt with as a suit under this Act, is there any reason why the 
proceeding should not be treated as a suit within the meaning of a. 143 of 
the Act, and therefore governed by the Code of Civil Procedure? It was 
argued that if the Legislature had intended the Code of Civil Procedure to 
apply to proceedings under chap. X, the language of s. 143, instead of 
being qualified as it is, would have been to the effect that Code of Civil 
Procedure shall apply to suits and proceedings between landlord and tenant 
under this Act. 

I do not think that this argument is valid. These proceedings could 
not have been treated as suits, and could not, so far as this ground 
of decision goes, have been treated as governed by the review pro- 
visions of the Code of Civil Procedure, if the local Government had not 
thought it fit, the exercise of the power vested in it by s. 189 of the Act, 
to declare that they should be dealt with as suits. The Legislature, in 
enacting s. 143 in the way it has done, has left it to the local Government 
to say, whether certain proceedings which are by the Act to be initiated by 
applications, should be treated as suits or not. In this particular 
[134] case, the local Government has determined to say that these proceed- 
ings should be treated as suits. In the absence then of any definition of 
the term suit anywhere in the Act, I think it is only right and proper 
to hold that a proceeding like this comes within the description of a suit 
between landlord and tenant under s. 143 of the Act. 

I mav add that it would have been somewhat anomalous if it had been 
othei wise , for then we should have had the Code of Civil Procedure govern- 
ing the proceedings down to final judgment in the first Court, and the 
Same Code of Civil Procedure governing the case so far as the first appeal 
and also the second appeal were concerned, but not so far as an application 
for review of judgment went. Proceedings like these are not summary 
proceedings. Decisions passed in them have the force of a decree. An 
appeal and a second appeal are allowed against those decisions. But if na 
power of correcting its error by review of judgment were given to the 
Court, then notwithstanding the provisions as to appeal, grave and irre- 
mediable injustice might sometimes result. I think, therefore, that it is 
consistent with reason and justice to hold that these proceedings ought to 
be treated as suits within the meaning of s. 143 of the Bengal Tenancy 
Act, and if they are to be so treated, the Code of Civil Procedure applies 

to them, and there can be no objection to the Judge entertaining an appli- 
cation for review. 

Ah to the second point, it is enough to say that no second appeal ia 
allowed by s. 108 of the Bengal Tenancy Act upon a point like this. For 
sub-s. 3 of 8. 108 of the Act allows an appeal to this Court from the 
decision of a Special Judge only in cases coming under s. 106, and 
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this last mentioned section relates only to disputes arising as to the correct- 
ness of any entry, not being an entry of a rent settled under chap. X, 

and evidently the second objection relates to an entry of the rent so settled 
in this case. 


Si C« 


Appeal dismissed* 
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Before Sir Fraiicis William Maclean, Kt., Chief Justice, and 

Mr. Justice Banerjee. 
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Mahomed Hamidulla {Decree-holder) v. Tohurennissa Bibi 
AND OTHERS {Judgment-debtors)"^ [5th April, 1897.] 

Civil Procedure Code {Act XIV of 1882), 3. 108— Ex-parta decree — of a decree 
set aside at the tnsiance of some only of several defendants agahisl whom the decree 
passed was ex-parte — Meaning of the words “ the decree.'' 


The words the decree ” in s. 108 of the Code of Civil Procedure mean the 
whole decree made in the suit. Therefore, in a case where a decree has been 
passed ex par/e against some only of several defendants, the effect of its being 
set aside on their application under s- 108 of Code of Civil Procedure is that the 
whole decree made in the suit is set aside, notwithstanding that some of the 
defendants had entered appearance at the original hearing. 

CDifls., 15 C.P.L.R. 179 (181) : F., 5 C.L.J. 202 ; 5 C.W.N. 58; 10 Ind. Cas. 174 ; 
R., 34 A. 592 — 10 A.L.J. 130 = 16 Ind. Cas. 1 ; 25 C. 175 (177) C W N 656 • 

(399) = 22 A.W.N. 76 ; Expl., 31 M. 454 = 18 
20 A.W.N. 14 ; 3 C.L.J, 160 ; 6 C.L.J. 226 ; 4 

W • JN • 4D0 t I 


. ,, hearing of a rule granted to show cause why an order 

of the Munsif of Alipore setting aside a decree on the application of some 
only of the defendants against whom it had bean maAe ex-parte. The 
facts of ^e case and the arguments, for the purposes of this report, 
appear sufficiently from the judgment of the High Court. 

Dr. Ashutosh Moolcerjee, in support of the rule. 

No one appeared to show cause. 

The following judgments were delivered by the High Court (Maclean 
0. J*, and Banerjee, J.) : — 


JUDGMENTS. 

Maclean, C. J. — I am for my own part not satisfied that this case 
comes within s. 622 of the Code of Civil Procedure ; but in the 
view I take of the construction of s. 108 of that Code, to which I 
will advert in a moment, it becomes unnecessary for mo to decide that 
question. The question we have to decide arises under these circumstan- 
ces : A suit was brought against two sets of defendants upon a promissory 
note which had been made by two persons, one of whom died before the 
suit was brought. The suit was brought against the surviving maker of 
the note and the heirs of the other maker of the note who had, as I have 
said, died [156] in the meantime. Two of these heirs were purdanaskin 
women and it appears that the necessary summons was not served upon 
them, and that the decree as against them was made ex-parte in these 
terms : ** In the result a decree for Bs. 468 be passed in plaintiff's favour 

* Civil Rule No. 323 of 1897, made against the order passed by Babu Sasi Kumar 
Ohose, MuDsif of Alipore, dated the I6th of January 1897. 
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1897 together with costs at ex-parte scale. The liabilities of the defendants 1 to 
Aprils. 3 shall be to the extent of the property inherited by them from the 
deceased debtor.” 

Appel- The two defendants against whom the decree had been made ex- 

LATE parte made an application under s. 108 of the Code to have the decree set 
Civil. aside. The application was granted, and the decree not only as against 

the applicants but also as against the other defendants who had appeared 

23 C. 133= and defended was set aside. The question is whether it ought to have 
1 C.W.N, been set aside as against all tiie defendants, or only as against the appli- 
632. cants, the purdanashin women, against whom admittedly the trial had 
proceeded ex-parte. Apparently the point was not mentioned to the 
Munsif ; anv way he has not referred to it. 

The question turns upon the true construction of s. 108 of the 
Code, the language of which is, nerhaps, not so clear unon the point as it 
might be. The first clause of the section somewhat favours the present 
applicant’s contention, but then the latter clause, after stating that the 
applicant must satisfy the Court that he was not properly served, goes on 
to say, “ the Court shall pass an order to set aside the decree *’ 

The language is imperative, "shall set aside the decree.” Now what 
does ‘ the decree ” mean ? It must, I think, mean the decree, the whole 
decree, made in the suit. It does not say part of the decree: it does not 
say that part of the decree which affects the interest of the applying defend- 
ant alone, but it uses the words " tlie decree. ” Read according to their 
ordinary signification and natural meaning the words must mean, I think, 
that the Court shall set aside the loholc decree ; and that view is strengthen- 
ed, I consider, by the last words^’of the section, viz,, "and the Court shall 
appoint a day for proceeding with the suit.” The suit would appear to 
mean the whole S7cit, not merely the suit as against or so far as it 
affected the particular defendants making the application, but the 
tohole suit. There seems to mo reason in this view of the section. 
If the original decree was allowed to stand as against tho original 
[157] defendants who had appeared and defended the suit, and the suit 
were only allowed to proceed on the second hearing, if I may call it so, as 
against the defendants against whom in the first instance the decree had 
been made ex-parte^ I can conceive cases in which complications and possi- 
ble injustice might result. And it may well bo that the Legislature, seeing 
that difficulties might ensue from making in suits in which there were 
several defendants a decree against tliem piecemeal, may have deemed it 
better that the decree should not be set aside partially, but that the whole 
decree should be set aside. And I may point out that the plaintiff can 
hardly bo heard to complain, for when the suit came on for hearing he 
knew perfectly well that he was proceeding against some of the defendants 
ex-parte, Knd that he was incurring the risk — a fairly certain risk — of 
having his decree set aside, if he know, as he must be taken to have known, 
that he was proceeding against certain of tho defendants who had not been 
^rved. Nor can tho defendants who appeared bo hoard to complain. 
They must have known that tho other defendants were not in Court to 
defend, and a very little inquiry would probably have satisfied them that 

served. If then those defendants had pointed out to 
the Court that their oo-dofon dants wore not present, and that it was 
questionable whether they had been served with the requisite summons, 
and that they were purdanashin women, it is highly probable that the 
Court would have adjourned the case to give the other defendants an 
opportunity of being present or at any rate of being duly served. If, then, 
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the whole decree be set aside, I do not think that either the plaintiff or 1897 
the other defendants have much real ground for complaint. Apbid 5, 

Holding this view, on the best construction that I am able to place 

on the language of the section, I think that the Judge in the Court below Appel- 
arrived at a right conclusion, and that the rule must be discharged. LATE 

Banerjee, J. — I also am of opinion that this rule ought to be dis- CiVID, 

charged. We are asked to reverse an order of the Court below made 

under s. 108 of the Code of Civil Procedure, setting aside an ex-parte = 

decree, so far as that order relates to the two defendants who had entered ^ C.W.N. 
appearance, and against whom it is contended the original decree was not 


an ex-parte decree. 

[158] Two questions arise for consideration : First, whether the 
application to this Court comes properly within s. 622 of the Code of 
Civil Procedure ; and secondly whether the order made by the Court below 
is a right order or not. 

If the contention of the learned vakil for the petitioner, viz., that the 
order made by the Court below was wrong, were correct, I *am inclined to 
think that the case would come under that clause of s. 622 of the 
Code which authorizes this Court to interfere in cases in which a Subor- 
dinate Court has exercised a jurisdiction not vested in it by law. For the 
contention raised on behalf of the petitioner is this, that the Court below, 
by s. 108 of the Code, was authorized to set aside only that part of 
the decree which was passed ex-parte\ and if, in making the order that it 
has made, it has set aside also that part of tbe decree that was not passed 
ex-parte, I think that the petitioner may contend that it has, in so doing, 
exercised a jurisdiction not vested in it by law. This view is in accordance 
with the decision of the Privy Council in the ease of Brij Mohun Thakur 
V. Fiai TJmrinath Ghoiodhry (1) and with the decision of this Court in 
Jogodanund Singh v.Amrita Lai Sircar (2), 

But, then, is the decision of tbe Court below wrong, or was the Court 

below right in reversing the entire decree as it has done, notwithstanding 

^at some of the defendants had entered appearance? Section 108 of the 

■Code says : In any case in which a decree is passed ex-parte against a 

defendant, he may apply to tbe Court by which the decree was made, for 

an order to set it aside, and if he satisfies the Court that tbe summons 

was not duly served,” as was the case here, “ the Court shall pass an order 

to set aside tbe decree upon such terms as to costs, payment into Court, 

or otherwise, as it thinks fit, and shall appoint a day for proceeding with 
the suit.” 

Tbe section, therefore, evidently contemplates the setting aside of the 
decree made in the suit, and it directs the Court to appoint a day for 
proceeding with the suit. 

It was argued that the decree in this case should be treated as a 
[189] decree partly ex parte and partly not an ex-parte decree, and that 
the section authorizes the Court to set it aside only so far as it was an 
ex parte decree. The section, however, makes no such distinction, and as 
i^ointed out in the judgment of tbe learned Chief Justice, there may be 
very good reason why the section did not make any such distinction. It 
may often happen that the setting aside of the decree as regards some of 
the defendants renders it necessary in the interests of justice that the 
whole decree should be re-opened ; and the present case is an instance in 
point. Here, of the two parties who entered appearance, one was one of 

(1) 20 0. 8 =19 I. A. 154. (2) 22 G, 767. 
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the executants of the promissory note on ■which the suit is based, and 
the other was one of the three persona who are now sued as the legal 
representatives of another executant of the note, now deceased ; and if 
the decree were to stand as against the defendants who entered appearance, 
and be set aside only as regards the defendants who did not enter appear- 
ance, then, in the event of the suit being dismissed as against the latter, 
the result would be obviously hard as against the defendant who is sued 
as one of the heirs of the deceased executant of the note and who had 
entered appearance at the original hearing. It is to avoid complications 
like this that the Legislature may have thought it lit to allow a decree 
made ex-parte as against some of the defendants to be set aside in its 
entirety upon their application, if the requirements of s. 108 of the Code 
are satisfied. 

Two cases were relied upon by the learned vakil for the petitioners — 
Doorqa Pershaud Ghose v. Greesh Chundtr Bose (1) and Brojonath Surmah 
V. Arnold Moyee Debia Choivdhrain (2) as lending support to his contention. 
They were cases under Act X of 1859, ana s. 58 of that Act, whiol\ 
corresponded to ss. 108 of the Code, contained this provision, that if 
the petitioner “ shall show good and sufficient cause for his previous 
non-appearance and shall satisfy the Collector that there has been 
a failure of justice, the Collector may. upon such terms and conditions as 
to costs or otherwise as be may think proper, revive the suit and alter or 
rescind the decree according to the justice of the case.” 

That, I think, was different from the provision in the law now [160] 
under consideration, which is imperative, and requires that the Court shall 
pass an order to set aside the decree upon such terms as to costs, ito., as 
it shall think fit, and shall appoint a day for proceeding with the suit. I, 
therefore, think that decisions under Act X of 1859 cannot be in point in 
cases coming under s. 108 of the Code, and the view I take receives 
some support from the decision of this Court in the case of Dookhec Khan 
V. Bajessuree Ranee (3), in which it was held that it was competent to the 
Judge of the Small Cause Court, on hearing the objections by one of the 
several defendants, to set aside the decree as to all, if justice seems to 
require it ; as, for instance, if the objection is one which is common to the 
case of all ”... 

Cases may arise in which a decree, though nominally one, really 
consists of several decrees against different parties, the relief granted 
against each being separately specified. In such cases the contention urged 
by the petitioner*8 vakil may hold good. But here the decree is one and 
unoivisible, and I think that the Court below was right in setting it aside 
in its entirety under s. 108 of the Code, notwithstanding that some of the 
defendants had entered appearance at the original hearing. 


S. C. G. 


Rnle discharged. 



(1) 1 W. R. 222. 


(2) 7 W.R. 237. 
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APPELLATE CIVIL. 

Before Sir Francis William Maclean, Kt., Chief Justice, and 

Mr, Justice Banerjee, 

Eshan Chunder Mitter, Chairman op a?HE Hooghly and 
Chin SURAH Municipality (Defendant) v. Banku Behari Pal 

(Plaintiff).* [28th June, 1897.] 

a portion of an old building tohich has caused by restoring 

rebuilt-Meaning o/the wVds ^wMrh ffi 

poHs Management Amendment Act, 1862 (25 ''—Metro- 

ncPa®pS/ri°e re°oI a^:oSfn\Sn7p1rt:^ "T 

ihe^daf;r wh/ob the Dfstri"oi*Mulie^"fl 

Towns Act. 187 or "he Bengal MTnfclPric""^'^?6^ the District 

effect in the Municipality. ^ D^cipal Act, 1876, as the case may be, took 

ere^ctd :r%lL:dt7heTrrt 7re. 

[Appr., 23 B. 218 (250) ; R,, 6 Ind. Gas. 431 = 6 N.tj.R. 63.] 

+* ^Tcose out of a suit brought bv the plaintiff for a declara 

7 f Municipal Commissioners of Hooghly 

irecting the p aintiff to pull down a verandah which projected over a pub- 

’Ilegal, and without jurisdiction. The allegation of 

JLl that he^B question existed from time immemo- 

and m the place of the old beams on which the verandah stood 7e affixed 

te andar7as%o them ; tLrthe new 

verandan was to be of tbe same dimension as the old odr • fhnf q 

having been served upon him, ho moved the Chair- 
ing th7repor“ that, notwithstand- 

ing tne report of the investigation being in his favour the MunieinsI 

rer^ve7°thrt%^ ^ a, resolution ordering the brackets to be 

^r^r Sthe Po^ brackets, protesting against the 

order of the Commissioners, and hence the suit was instituted by him. 

that unL/th^nJ*”^- " that the plaintiff bad no cause of action ; 

rnof " . ,t°? provisions of tbe Bengal Municipal Act. the suit was not 

® the projection was to be regarded as 

proceeded^’trerecrrh 7°“*’ ''®° plaintiff 

proceeded to erect the new one without the permission of the Municinal 

Commissioners they ware legally competent to order its removal 

fko ^asif found all the facts in favour of the plaintiff and decreed 

of th^Lst^^ appeal to die Subordinate Judge, he confirmed the decision 
dL7® 1 Court, but as to costs the decree was modified. From this 

decision the defendant appealed to the High Court. 

appofij? Mohun Das, and Babu Lai Behary Mitter, for the 


Appellate Decree. No. 1797 of 1895, against the decree of Babu Beni 
thft VI Mitter, Subordinate Judge of Hooghly, dated the 5th of August 1895 mnilifxriTiff 
the decree of Babu Khetra Mohan Mitter. Muneif of Hooghly. tafed tRth of A^rU 
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Dr. Bash Behary Ghosh and Babu Shih Prosanna Bhattacharjeet (or 


the respondent;. , . tt* u 

The following judgments were delivered by the High 

C.J.. and BanebjeE, J.)- 


Court (Maclean, 


JUDGMENTS. 

Maclean, C.J.— On the 17th December 1892, the Vice-Chairman of 
thePIooghly and Chinsurah Municipality wrote and sent to the plaintiff in 
this suit the following notice : — 

“ Sir,— B y a resolution of the Commissioners at a general meeting 
held on the 9th September last your prayer to allow the sajah to be made 
was disallowed. I therefore request that you will be good enough to 
remove the iron brackets put up against your house within eight days from 
the date of receipt of this letter, otherwise necessary steps should be 

taken for their removal. ” 

I understand and I have specially asked the question that no other 

notice was sent by the defendants to the plaintiff. 

Tne first question which we have to decide is whether, having regard 
to the terms of s. 204 of Bengal Act HI of 1888, the Municipality were 
justified, under the circumstances of this case, in giving a notice, which 
admittedlv the above document purported to be, under that section. The 
Municioality admit that they considered they were entitled to act, and 
that throughout they have purported to act, under the statutory powers 
vested in them under that section. I may say, before I refer to the section, 
that I have entertained grave doubt whether the plaintiff has not been 
premature in bringing this suit, inasmuch as beyond sending the above 
notice, the Municipality have done nothing. When he instituted the^ suit 
he had suffered no damage. If he had good reason to believe that if he 
did not remove the brackets, the Municipality would do so, his proper 
course, to my mind, would have been to have come to the Court and asked 
for an injunction to restrain them from so acting, upon the ground that 
their threatened action was ultra vtres. In such a suit the question 
of ultra vires could have been decided. If the plaintiff’s view were 
correct, the service of the notice was a mere bruiian fulnieii, and 
he might have put it behind the fire. Inasmuch, however, as in both the 
[163] lower Courts the Municipality have allowed the question to be 
fought out upon its merits, and both parties desire to have the decision 
of this Court upon the point of law involved, by putting, perhaps, a some- 
what liberal construction uuon s. 42 of the Specific Relief Act, I think 
that, as the parties desire it, the case ouijht now to he decided upon its 
merits, and that exception ought nob now to be taken as to wiiether or not 
the plaintiff was premature in bringing this suit, or as to its form. 

Now 8. 204, 80 far as it is material for the purposes of our decision, 
provides as follows : "The Commissioners may give notice in writing to 
the owner or occupier of any house requiring him to remove or alter any 
projection, encroachment or obstruction erected or placed against or in 
front of such house which may have been so eroobod or placed after the 
date on which the District Municipal Improvement Act, 1864, or the 
District Towns Act, 1868, or the Bengal Municipal Act, 1876, as the case 
may be. took effect in the Municipality.” 

The contention of the plaintiff is, that if the projection be only caused 
by restoring a portion of an old building, which has been pulled down 
with the object of its being rebuilt, s. 204 does not apply, and that 8. 204 
only applies to cases of a new erection causing a now projection and not 


no 
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to the case of a projection which is merely a substitution for a projection 
previously existing. ^ 

Now the findings of fact in the Court below, so far as they are mate- 
rial for the present purpose, are these : The Subordinate Judge, as to the 
second point, which was whether the projection which the defendant 
ordered to be removed was a new one oris to be regarded as such, says 
this . I am of opinion that the plaintiff has proved by his own deposi- 

tion. as well as by the evidence of most of his witnesses, that the old 
veiandan of the plaintiff a bouse existed for a period of more than thirty 
years, and it was pulled down about two years ago in order to rebuild it in 
Its former position on iron brackets, and that the iron brackets were 
a xed in the same month.” Again, he says in another part of his 
judgment : I am of opinion that the plaintiff has proved that the old and 
new projections respectively were [164] exactly of the same dimensions 
and that the old sajaii was 11 feet and 6 inches in length, and 3 feet 
6 inches in f^readtb ; ” and again he finds as a fact : “It has been already 
shown that it has been proved by the evidence of the witnesses of both sides 
that the projection in question existed since long before any Municipal Act 
came into operation in this town, and it has been proved bv the evidence 
of the plaintiff s witnesses that the old sajah was pulled down about two 

A 1 I • - ^ ^ « j • A within one month from 

the time the old sa^ah was pulled down for the purpose of rebuilding it in 
lus former position, so the projection was not a new one ” 

take Tv ‘^Doeal, must 

take it that the brackets which the Municipality claimed to have removed 

were placed for the purpose of supporting a new verandah in substitution 

for the old verandah which had been in existence long bsfore any Munici- 

‘“to operation affecting this district, and that it was intended 
to be of the same dimensions as the old verandah 

annll«<f® whether section 204 

whicris nlw rh of aprojecrioD which is caused by a building 

S a bSL°’' ^ projection forming part 

of a building which is merely in substitution for an old building which had 

Son “*^ 1 “ same site before the passing of the Acts mentioned in tho 

QonH \ u “y, would ba too narrow a construction of the 

hold that ID applied to the case of a new building erected in 
substitution for an old building, which was in existence before the date of 
the Acts mentioned in the section. If. in point of fact, the new nroiection 

buildine S‘T%‘'TTT building erected in the place of an old 
Iding which admittenly was m existence before the date of the Acts 

mentioned in the section, and merely in substitution for that old building 

i. do not think that the case comes within s. 204 of the Act. I think the 

oolf ^ ®°°sider, receives support from tho provision made [l65l 
n 3 266 of the same Act, which provides for compensation being made 
m the case of a projection ordered to be pulled down by the Municipality 
those cases where the projection existed before the coming into 
operation of the Municipal Acts referred to in that section. Though I am 

deei-rT® Acts of the Indian Legislature to refer to cases 

Courts of Englana upon the construction of certain English 
JJoel that the view I entertain upon this case receives 
support, so far as the principle is concerned, from the case of Lord 
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Auckland v. Westminster Local Board of Works (1), which, as I undersfcand 
that decision, in effect decided that the powers conferred by the 75th 
section of the Metropolis Management Amendment Act which, in principle, 
is more or less akin to the sections I have referred to of Bengal Act III of 
1888, did not apply to the case of anew building which was merely a 
substitution for an old building, which had previously existed upon the 
same site. The authority of that case is not, in my judgment, impaired 
by the more recent case of the London County Council v. Pryor (2). The 
two cases are quite reconcilable. 

Upon these grounds 1 think that the judgment of the Court below 
was right. There is something in that judgment about ‘‘ a prescriptive 
right.” I say nothing about that. I do not at' present appreciate its bearing 
upon the question we have to decide. The appeal fails and must be 
dismissed with costs, but I think the decree — the precise form of which 
has not been given to us, — ought to be confined to a declaration that the 
Municipality are not entitled under s. 201 of the Act to require the 
plaintiff to pull down the brackets in question, and that the plaintiff is 
entitled to re-erect the same. I understand the plaintiff’s claim for 
damages has been abandoned. 

Banerjee, J.— I am of the same opinion. The question raised 
before us is, whether the order passed by the Municipal Commissioners 
upon the plaintiff to pull down a verandah which projected over a public 
I'oad was illegal and tiUra vires, 

[166] The facts found are, shortly, these — that the verandah in 
question had been in existence for upwards of thirty years ; that it was 
pulled down by the plaintiffs for the purpose of building a new verandah 
in its place; and that the verandah intended to be rebuilt was exactly of 
the same dimensions as the old verandah. And it was admitted in the 
course of the argument that the Commissioners in issuing notice on the 
plaintiff bad proceeded under s. 204 of Bengal Act III of 1884. That 
being so, the question reduces itself to this, namely, whether the projec- 
tion in question was one that was erected or placed in front of the 
plaintiff’s house after the dates mentioned in s. 204 by reason of such 
projection being the re-erection of an old projection on the site of the 
old projection. There is no dispute that the old verandah had been in 
existence from before those dates ; but the contention on behalf of the 
appellant has been that, as the old verandah had been taken down and a 
new one was going to be erected in its place after the Bengal Municipal 
Act had come into operation, the case must bo held to come within the 
scope of 8. 204. 

I do not think that this contention is sound. Though, literally 
speaking, the new projection was put up after the dates mentioned in 
8. 204, reading s. 204 with ss 206 and 233 of the Act, I think that the 
law makes a clear distinction between a new projection or a projection put 
up for the first time after the dates mentioned in s. 204, and a projection 
which had been in existence from before, and which was being recon- 
structed. 

In the case of old existing projections, the law in ss. 206 and 233 
makes provision for the award of compensation, whereas in the case of 
projections put up after the dates mentioned in s. 204, no such provision 
is made ; and the intention of the Legislature seems, from a comparison 
of the three sections to which I have just referred, to be to limit the power 

(1) (1872) h. R. 7 Oh. App, 697. (2) L. R. (1896) 1 Q. B. D. 330. 
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conferred upon the Municipal Commissioners under s. 204 to cases where 
projections are put up for the first time. 

In making this observation I must guard against its being supposed 
that a projection erected on the site of an old one should [167] always 
be treated as a continuation of it. notwithstanding that the interval that 
rnay have elapsed between the removal of the old structure and the erec- 
tion of the new one was long enough to raise a presumption that the old 
structure had been intended to be finally removed, and any intention to 
rebuild had been abandoned completely at the time. 

But it is unnecessary to say more upon this point, because no 
question as to the abandonment of an intention to rebuild could arise 
in the present case, it having been found by the Court below that the 
now structure was put up shortly after the old one had been taken down 
for the purpose of beiug rebuilt. 


The view I take receives some support from the case of Lord Auck 
land V. Westmijister Local Board of Works (1), 
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Appeal dismissed. 
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APPELLATE CIVIL. 


Before Sir Francis 


William Maclean^ 

Mr. Justice Banerjee, 


Chief Justice^ and 


Nufpeb Chandra Pad Ghowdhry and another {Plaintiffs) 

V . Rajendra LiAL Goswami {Defendant)* [22nd July, 1897.] 

Limitation Act {XV of 1877), sch. II, art. 121— Encroachment by a trespasser— Incum- 
brance— Adverse possession— Purchaser at sale of taluk for arrears of rent. 

Adverse possesBion is ^ inoumbranoe within the meaning of art. 121, ech, II 
of the Limitation Act (XV of 1877). • u. xx 

LukhmeerKhanv. ^llector of Rajshahye (2) ; Womeah Chunder Goopto v. 

Ra? Nara%n Khanto Moni Dasi v. Bijoy Chand Mahatab Bahadur (4)* 

Karrm Khan v. Brojo Nath Das (6), referred to. ^ ' 


^ An auction-purchaser of a putni taluk in its entirety gets the taluk free of all 
incumbrances ; therefore in a suit brought by the auction-purchaser to recover 
possesBion of land situated within the taluk against a trespasser who [1681 alleged 
to have held the disputed land adversely, the period of limitation would begin to 
run from the date when the sale becomes final and conclusive* 


[F., ISC.L^. 293 = 15 C.W.N. 706 = 7 Ind. Cas. 849; R., 37 G. 322 = 11 C.L.J. 209 = 
14 O.W.N. 487 = 6 Ind. Oas. 243 ; 2 O.D.J. 87 = 9 O.W.N. 795 ; 14 O.L.J. 136 = 11 

Ind. Gas. 45,S — 15 C.L.J. 436= 16 C.W.N. 637 = 14 Ind. Oas, 219: 17 O.W.N. 

340 = 15 Ind. Cas. 869 ; D., 26 0, 460.] 


The facts of the case and the arguments, for the purposes of this 
report, appear sufficiently from the judgment of the High Court. 

Babu Sreenath Das, Dr. Bash Behary Ghosh and Babu Saroda 
■Prosonno Boy, for the appellants. 

Sir Griffith Evans, Babu Lai Mohun Das and Babu Kiskori Lai 
Goswami, for the respondents. 


" Appeal from Original Decree No. 189 of 1895, against the decree of Babu Saroda 
Proaad Ohatterjee, Subordinate Judge of Eilla Nuddia, dated the 25th of February, 1895. 

^2) S.D.A. (1851) 116. (3) 10 W.R. 16, 

(4) 19 0. 787. (6) 22 C. 244. 
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The following judgments were delivered by the High Court 
(Maclean, C.J., and Banerjee. J.) : — 

JUDGMENTS. 

Banerjee, J. — This was a suit to recover possession, together with 
mesne profits, of a tract of alluvial land, which is alleged to have re-formed 
on the original site of the plaintiffs’ putni taluk Turuf Sagoona, a taluk 
which the plaintiffs have purchased at certain sales, some of which were 
held under Keg. VIII of 1819, and some in execution of decrees for 
arrears of rent. The defendant raised the plea of limitation, and various 
other objections not necessary to be noticed in detail for the purposes of 
this appeal. 

The plaintiffs sought to get over the plea of limitation in two ways, 
firsts by showing that as auction-purchasers of the putni taluks or rather 
taluks, at sales in satisfaction of arrears of rent, they were entitled to 
reckon time from the dates of the auction sales which wore all within twelve 
years before the date of the institution of the suit ; and, secondly , by 
showing that the disputed land became fit for cultivation within twelve 
years before the institution of this suit. 

The Court below has held that the plaintiffs are not entitled to reckon 
limitation from the date of their auction purchase, — first, because they 
were not purchasers of the putni tenures free of all incumbrances within 
the meaning either of Reg. VIII of 1819 or of Bengal Act VIII of 
1869 ; and, secondly, because even if they were entitled to claim the 
position of auction-purchasers of the putni taluks free from all incum- 
brances within the meaning of those enactments, their right, as such 
auction-purchasers, had become extinguished by reason of the arrangement 
[169] that they entered into with the zemindars under the ikrar7iamas 
filed in this case, which had the effect of creating new putni tenures in 
their favour. It has further held that the plaintiffs failed to show that the 
disputed land became fit for cultivation within twelve years before the 
suit. And, accordingly, without going into the question of title, the Court 
below has dismissed the suit as barred by limitation. 

Against that decision of the lower Court, the two plaintiffs preferred 
this appeal. At the hearing it was intimated to the Court that one of the 
two plaintiffs, Bipro Das Pal Chowdhry, had settled the case between 
himself and the defendant, and that the appeal, so far as he was concerned, 
should be dismissed but without costs, the defendant (respondent) not 
pressing for his costs. 

The appeal, therefore, proceeds at the instance of one of the two plaint- 
iffs only, viZ; Nuffer Chandra Pal Chowdhry ; and it has been contended on 
his behalf that the Court below was wrong in holding that the plaintiff is 
not entitled to claim the benefit of the law relating to an auction-purchaser 
of a putni taluk for arrears of rent under art. 121 of the second 
schedule of the Limitation Act, and to reckon limitation from the 
date of the auction sale, the several putni taluks purchased by the plaintiffs 
being distinct taluks though they relate to undivided shares in one turuf ^ 

and the ikramamahs referred to by the Court below not having the effect 
attributed to them. 

On the other hand, it has been contended by the learned counsel for 
the respondents, in the first place, that it is difficult to say that an en- 
croachment by a trespasser is an incumbrance within art. 121 of the 
second schedule of the Limitation Act, and that, in the second place, even 
if an encroachment by a trespasser can be treated as an incumbrance, the 
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plaintiffs were not auction-purchasers or a putni taluk within the meaning 
of the article just referred to, as several of the sales at which the plaintiffs 
made their purchase were not of any of the putni mehals in their entirety as 
originally created, but of portions only of those putnis. And it was 
further contended that the ikrars had really the effect which has been 
attached to them by the Court below. 

[170] Before dealing with the question of limitation, it becomes 
necessary, therefore, to consider how the facts stand. Turuf Sagoona was 
let out in putni under five different engagements, each relating to a 
different share ; and the result was that there were the following five 
putnis created : One hy Nocoor Moni Debi, comprising one-third of the 
zemindari ; a second, by Bama Sundari Debi, comprising a one-sixth ; a 
third by Tincowrie, comprising one-twelfth ; a fourth by Annoda Prosad 
Banerjee. comprising a one-fourth ; and the fifth and last by Kali Das 
Banerjee comprising the remaining one-sixth. 

Of these five putniSy, the three that appertained to the shares of Bama 

Sundari, Tincowrie and Annoda and covered a moiety of the entire estate, 

were admittedly sold in their entirety. In regard to the remaining moiety 

belonging to Nocoor Moni and Kali Das, the sales at which the plaintiffs. 

or rather their predecessors, purchased were not in respect of the entire 

shares of one-third and one-sixth. The putni of the one-third share of 

Nocoor Moni had subsequently become sub-divided into two equal parts 

of one-sixth each, one of which was 'acquired by the plaintiffs at a sale 

under ^ the putni Beg. VIII of 1819, and the other at a sale in 

execution of a decree for arrears of rent under Bengal Act VIII of 1869. 

And the putni of the one-sixth share of Kali Das was sold at three sales 

under Reg. VIII of 1819, and purchased separately by the predecessors of 
the plaintiffs. 

I should add here that, in regard to the putni of Tincowrie's one- 

twelfth share, a question was raised as to whether the plaintiffs had 

acquired any right to the same by the disclaimer of the son and heir of 

Ram Bux Chetlangi, the auction-purchaser, the disclaimer being of a date 

subsequent to the date of the institution of the suit. As the question 

rais^ 18 one that relates to the title of. the plaintiffs, it should be left to 

the Court below to determine it after the remand which we propose to 
direct in this case. 

This being the state of the facts, let us now see how the law is 
applicable to the case as it stands. If the plaintiff s can make out their 
position as auction-purchasers of a putni taluk at a sale [17i] for arrears 
of rent, with a right to avoid incumbrances, it must. I think, upon the 
authorities, be held that they are entitled to reckon limitation from the 
date of their auction purchase, either under art. 121 of the second schedule 
of the Dimitation Act, adverse possession against the defaulting putnidar 
being regarded as an incumbrance, or under art. 144, the possession of the 
defendant being regarded as becoming adverse to the plaintiffs only from 
the date of the auction purchase. 

Article 121 of the second schedule of the Limitatiou Act no doubt 
speaks of suits to avoid incumbrances or under-tenures in an entire estate 
sold for Government revenue, or in a putni taluk or other saleable tenure 
sold for arrears of rent ; but it has been uniformly held in a series of cases 
in this Court that an encroachment by a trespasser comes within the 
'^neaning of an incumbrance, and that the cause of action for a suit by an 
auction-purchaser, at a sale for arrears o£-Government revenue or for 
arrears, o[ r^nt, datqs frgm the tim^ of the ^potion purchase.. The . earliest 
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1897 of these cases that 1 '‘shall refer to is the case of Lukhmeer Khan v. 
JuLT 22. Collector of Bajshakye (1). That was, it is true, a case of an auction- 

purchaser of a zemindari at a sale for arrears of Government revenue; 

Appel- principle of the decision in that case applies equally to this. 

LATE The next case, aod the most important one upon the present question, 

Civil, is that of WomeshChunder Goopto y,Rajnarain R 07 J (2). That case was 

decided in 1868, and was the case of an auction-purchaser of an under- 

25 C. 167. t; 0 Qure suing to recover possession of land claimed to be part of the 

under-tenure, which had been encroached upon by a trespasser ; and it 
was held by a Bench of three Judges of this Court that limitation ran 
from the date of the auction purchase. The reasons for the decision are 
fully set forth in the judgment of Sir Barnes Peacock. This case was 
followed in Khanto Moni Dassi v. Bijoy Chand Mohatab Bahadoor (3) 
in which a purchaser at a sale under Keg. VIII of 1819 was held 
to be unaffected by any adverse possession of land [172] appertaining to 
the putni mehal which had been encroached upon. And the same view was 
taken in the case oiKarmiKhan v. Brojo Nath Das (4). 

It is unnecessary for us to state at length the reasons for bolding 
that the case should be governed by art, 121, or in other words, that an 
encroachment by a trespasser should be regarded as an incumbrance ; and 
that even if art, 121 did not apply, and the case came under art. .144, 
the possession of the defendant became adverse to the plaintiffs only from 
the date of the auction sale of the putni. The reasons in support of this 
view, as I have already observed, are fully set out in Sir Barnes Peacock's 
judgment in Womesh Ghunder Gupto v. Raj Narain Roy (2) ; and we do 
not think that the grounds urged by the learned counsel for the respondent 
are sufficient to justify our declining to follow the decisions cited above, 
which have uniformly held that limitation in such oases should be 
reckoned from the date of the auction purchase. 

That being so. the next question is whether the plaintiffs are auction* 
purchasers of a putni taluk with the right to avoid incumbrances. So far 
as the putni taluks which were originally created by Bama Sundari, 
Tincowrie and Annoda are concerned, there can be no question that the 
plaintiffs are auction- purchasers with the right to avoid incumbrances. 
The only question is whether they can be regarded as occupying the same 
position with regard to the putni taluks that wore originally created by 
Noooor Moni and Kali Das. 

Now, in regard to the putrii taluk that was originally created by 

Noooor Moni, the plaintiff cannot claim the benefit of art. 121, nor can 

they treat the possession of the defendant as having become adverse to 

them only from the date of the auction purchase, because what was- 

purchased at the two sales relating to that putni was in neither case an 

QnWxQ putni taluk, the sale in each case being that of a share in the putni 
taluk. 

As regards th^putni that was originally created by Kali Das, although 
the sales at which the plaintiffs or their predecessors [173] purchased 
were three different sales, at which Kali Das’s share of one-sixth was sold 
in three different shares, the learned vakil for the appellant contended 
that the plaintiffs should be held to bo purchasers of an entire putni talnk 
free of all incumbrances, because the three shares were all sold on one 
and the same day, and were purchased by one and^the same person. Wo 

(1) S.D.A. (1851) lie. (2) 10 W.R, 16* (3) 1 0* 767. (4) S2 0. 844. 
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do not fehink that the fact of the sale having been_ held on one and the 
■same day and the purchaser having been one and the same person makes 
any difference. 

The sales were sales of the original putni in different shares and not 
in its entirety. The purchaser at none of these three sales can therefore 
be considered to have purchased putni taluk free of all incumbrances. 
That being so, in our opinion the benefit of art. 121, or the right to 
disregard adverse possession against the defaulting putnidar^ can be 
claimed only so far as the eight annas share, made up of the shares of 
Bama Sundari, Tincowrie and Annoda, is concerned. But as regards 
the remaining 8 annas, the suit must beheld to be barred, unless the 
second ground is made out, -viz,, that the land became fit for cultivation 
within twelve years of suit. 

It remains now to consider the effect of the ikrarnainas referred to in 
the judgment of the Court below. Though in certain respects the terms on 
which the puinis had been originally created were altered by these 
documents, we do nob think that had the effect of extinguishing the right 
of the plaintiffs as auction-purchasers of the putni mehals to avoid 
incumbrances or to recover possession of lands belonging to the puinis 
which had been encroached upon. 

The terms of the ikrarnamas which were most strongly relied upon by 
the learned counsel for tbe respondents as having the effect of extinguishing 
the rights under the original putni, are those relating to the abatement of 
rent, and to the condition that the lands reformed on the original site of 
the old putni, upon being recovered, should have a new rent assessed upon 
them ; but although that is so, the ikrarnamas contain a further condition 
that the auction-purchasers should institute [174] suits to recover 
possession of these lands which had been encroached upon, and that if 
they neglected to institute such suits, the condition relating to the 
abatement of rent should be cancelled. The terms of the ikrar, considered as 
a whole, do nob, therefore, in our opinion, affect the right of the auction- 
purchasers to avoid incumbrances or recover possession of lands reformed 
on the original site. 

As to the second ground upon which the plaintiffs in the Court below 
sought to get over the plea of limitation, viz., that the lands reformed or 
became culturable within twelve-years of suit, the learned vakil for the 
appellants has very properly exercised his discretion in not going into the 
evidence in detail, as he thought he was not likely to be able to induce 
us to arrive at a conclusion different from that come to by the Court 
below. 

The result then is, that as regards an eight-anna share of the 
entire mehal, Turuf Sagoona, the suit must be held not to be barred by 
limitation. But, then a new issue arises for determination by reason 
of the withdrawal of one of the plaintiffs from the suit, the share of 
that plaintiff not being admitted. The Court below must therefore 
determine what the share of Nuffer Chandra Pal Chowdhry is in putni 
onehal, Turuf Sagoona ; and then, if he succeeds in establishing his 
title to the lands in dispute, he will be entitled to recover possession 
to the extent of one-half of the share which he has in the putni mehal, his 
claim in respect of the other half being barred by limitation. Tbe case will, 
therefore, go back to the Court below for tbe determination of the other 
issues raised in it, together with the additional issues indicated above, as 
to the extent of the share of Nuffer Chandra Pal Chowdhry, and also as to 
whether the plaintiff has ac(|uired the interest of Bambux Chetlangi. 
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1897 Maclean, C.-L — I agree with the view expressed by Mr. Justice 

JuiiY 22. Banerjee, and I have but little to add. 

Practically the only question we are asked to decide is, whether the 

Appel- guit jg barred by the Statute of Limitations. We must take it in the face 
LATE cf the decision in the case of Womesh Ghunder Goopto v. Raj Naraiii 
Civil. R(^P (D- which is now nearly thirty [175] years old, and which has been 
— since followed by other decisions of this Court, that the period of limita- 
25 C. 167. (jjQQ jfj such as the present only begins to run from the date of the 

sale becoming final and conclusive. That being so, the plaintiff’s suit is 
not barred by the Statute. This view, however, only applies to the 
auction-purchases by the plaintiff or his predecessors in title of the putni 
tenures, which were sold in their entireties. 

It will have to be ascertained what the interest of the now solo 
appealing plaintiff really is. 

With reference to the ikrarnamas, I cannot regard the effect of those 
documents as putting an end to the putni tenures. They modify some of 
its provisions, but proceed upon the footing of its continuance. This 
seems to me pretty plain when one reads the documents. If so, the 
plaintiffs, as the auction-purchasers of the putni tenures, are still entitled 
to avoid the incumbrance on the tenure. 

With this intimation of our opinion upon the point of the Statute of 
Limitations, the case must go back to the Court below to ascertain what 
the precise interest of the present appellant now is, and to try out any 
other issues of fact which have to be tried. 

s. c. G. Appeal allowed. Case remanded. 


25 C. 175 = 1 C.W.N. 656. 

APPELLATE CIVIL. 

Before Sir Francis William Maclean^ Kt., Chief Justice, and 

Mr. Justice Banerjee, 


Doyamoyi Dasi {Judgment-debtor No. 5) v. Sahat Chunder 

Mojumdar and OTHEliS iDecree-holdcrs),'*' 

[ist June, 1897.J 

Second appeal^Order revising to confinn a s^le— Subsisting de cree— Code of Civii 
Procedure (Act XlV of 1882), ss. 588, 316, 244. 

A seooDd appoal lies to tho High Court against an order passed by a Judge 
refusing to oonfirin a sale, on the ground that there was no subsisting decree at 
the date when tho oonfirmation of tho sale was applied for, the order being not 
one provided' for by s. 588 of tho Code of Civil Prooeduro, [176] and the question 
raised in the case being a question relating to the execution or satisfaction of 
the decree within the meaning of s. 944 of the Code. 

Prosunno Kumar Sanyal v. Kali Das Sanyal (2), referred to. 

n (*^13) =4 C.W.N. 692 ; 4 Bur. L.T. 23 = 9 Ind. Gas. 

472 ; 15 C.P.L.B. 179 (181) ; D., 6 C.L.J. 226.] 

The facts of the case are shortly these: One Koilash Chunder Bose 
obtained an ex parte decree against one Doyamoyi Dasi and others ou 

Lai *Shnml“* rT ‘I"* order passed by Babu Debondra 

Lai Sbome, Subordinate Judge of Baokergunge. dated the 10th of Dooembet 1898, 

of Malch 1895°'^'^^'^ Kalipada Mookorjee, Munsif of Patuakhally, dated the 16H» 


(1) 10 W.R. 15, 


(2) 19 C. 683 = 19 I. A. 166. 
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the 26fch July 1893. One of the judgment-debtors (Doyamoyi Dasi) 
on the 17th December 1894 applied for a rehearing, and on the 12th 
January 1895 the application was granted, and the ex-parte decree was 
set aside. Under the ex-parte decree a certain property of the judgment- 
debtors was sold, and was purchased by a third party. The auction- 
purchaser applied to have the sale confirmed. The judgment-debtors as 
well as the decree-holder were made parties to the application. The 
judgment-debtors objected to the confirmation of the sale on the ground 
that as on the date when the application was made there was no subsisting 
decree, the sale could not be confirmed. The Munsif refused to confirm 
the sale and rejected the application of the auction -purchaser. On appeal, 
the Subordinate Judge set aside the decision of the first Court, and con- 
firmed the sale. From this decision the judgment-debtor No. 5 appealed 
to the High Court. 

Babu Lai Mohun Das, for the appellants. 

Babu Jyoti Prosad Sarvadhwary, for the respondents. 

Babu Jyoti Prosad Sarvadhicary took a preliminary objection to the 
hearing of the appeal, on the ground that no second appeal lay to the 
High Court. 

Babu Lai Mohun Das, for the appellant, contended that the question 
raised in the case being a question relating to the execution or satisfaction 
of the decree within the meaning of a. 244 of the Code of Civil Procedure, 
a second appeal would lie to the High Court, and he referred to the case of 
Prosunno Kumar Sanyal v. Kali Das Sanyal (1). As to the merits he con- 
tended that though the decree was set aside at the instance of one 

of the judgment-debtors, the whole decree was set aside, and therefore no 
[177] decree was subsisting at the date when application for confirmation 
of the sale was made, and the sale could not be confirmed. 

Babu Jyoti Prosad Sarvadhicary contended that the decree being set 
aside at the instance of one of the judgment-debtors only, the effect of it 
was that there was a subsisting decree, and the sale ought to have been 
confirmed. 

The following judgments were delivered by the High Court 

(Maclean, C.J., and Banerjee, J.) : — 

JUDGMENTS. 

Maclean, C.J. — I think that a second appeal lies in this case upon 
the short ground that the question to be decided is a question between 
the parties to the suit relating to the execution of the decree and possibly 
to the satisfaction of the decree within the meaning of s. 244 of the 
Code of Civil Procedure. I arrive at this conclusion upon the ground 
that a sale has been ordered, the sale has been effected, and effected for 
the purpose of satisfying the decree. If the sale* be held to be bad, that 
is a question which affects the decree-holder, and affects the judgment- 
debtor, both of whom are parties to the suit. This is a question between 
the parties to the suit, and the person claiming here is the judgment- 
debtor ; the decree-holder is made a party to the appeal and also the 
auction-purchaser. The case, therefore, is within s. 244 of the Code of 
Civil Procedure, and seems to me to come within the principle laid down 
by the Privy Council in the case of Prosunno Kumar Sanyal v. Kali Das 
SanyalxD. It is conceded that if the case be within s. 244 a second 
appeal will lie. 


(1) 19C.f683 = 19 I.A. 166. 
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Then as fco the merits. The Judge in the Court below proceeded 
upon the ground that there was a decree, a subsisting decree, in a suit 
for rent. It was admittedly an ex-parte decree. Under that ex-parte 
decree the property was put up for sale, and sold, but one of the parties 
against whom the ex-parte decree had been made was successful in 
inducing the Court to discharge that decree under s. 108 of the Code 
of Civil Procedure, the effect of which was, according to a recent decision 

” of this Court — Mahomed Hamidulla v. Tohurennissa Bihi (1) to 

' [178] discharge the decree, not only in favour of the particular applicant, 
but as against all the defendants to the suit in which the decree was made. 
Therefore, when the ex-parte decree was discharged, no decree in the suit 
remained There was no decree existing in the suit, and if there were 
no decree, it is difficult, to my mind, to see bOw there could be any sale 
which could be confirmed when the decree under which it was made had 
ceased fco exist ; when the decree was discharged, the sale which purported 
fco be made under that decree fell fco the ground. The point arises upon an 
application fco the Munsif fco confirm fche sale, which he refused fco do, 
upon fche ground. that he should not confirm a sale under a decree which 
was no- subsisting. The latter words of s. 316 of the Code of Civil 
Procedure tend to show that fche sale cannot be confirmed, if fche decree 
under which it was effected has ceased to exist. In my opinion, the Munsif 

was righfc and fche Subordinate Judge was wrong, and this appeal must be 
allowed with costs. 

BaneIvJEE, J. — lam of the same opinion. Upon the question 
whether or not a second, appeal lies to this Court, I think it will be enough 
to say that this is not a case provided for by s. 588 of the Code of 
Civil Procedure, fche oriler complained of not being one of those that that 
section contemplates. The order here was an order refusing fco confirm a 
sale, on fche ground that fche decree, in execution of which fche sale took 
place, was not subsisting at fche date when the confirmation of the sale was 
applied for. Then, I think, the question that was raised in this case may 
fairly be considered to be a question relating to the execution or satisfao- 
^on of fche decree within fche moaning of s. 244 of fche Code of Civil 
Procedure. Having regard to fche observations made by their Lordships 
of the Privy Council in fche case of Prosimno Kiimar Sajiyaly. Kali Das 
^anyat(2),l think that fche order complained of comes under s. 244| 

and is therefore a decree as defined by s. 2 of the Code; and so a 
second appeal lies. 

Then upon the merits, the appellant contends that fche Munsif 
was right in refusing fco confirm fche sale, while for the respondent 

express provision in fche Code directing 
Li /aj the Court not to confirm a sale when, at fche date when such con- 

nrmation is applied for. fche decree in execution of which fche sale took 

place, ceases to be a subsisting decree. But the provisions of s. 316 of the 

^oaego to show that the Court ought not fco confirm a sale, when at fche 

time such confirmation is asked for, the decree had ceased to be a subsist- 

In the present case, the decree, which was an ex-parte decree, 
had been set aside by an order under s. 108 of the Code. That being so, 
and there being no subsisting decree, the first Court was quite right in 

rilTncf ‘he Court of Appeal below was wrong in 

holding that fche first Court; was bound to confirm it 


S. C. G. 

(1) 25 C.155. 


Appeal allowed, 

(2) 19 0. 683 = 19 I. A, 166. 
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25 C. 179 (P,C.) = 24 I. A, 170 = 1 C.W.N, 639 = 7 Sar. P.C.J. 222. 

PRIVY COUNCIL. 

Present : 

Lords Hohhouse, and Macnaghten, and Sir B, Couch, 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 


Moti Lal {Defendant) v. Karrabuldin and others {Plaintiffs) 

[14:th, 18fch May and 3rd July, 1897.] 

Sale in execution of decree — Rights of Purchasers — Two judicial sales of the same 
property, each in execution, of a separate decree — Confiicling claims thereunder — 
Purchase, pendente lite. 

The same property having been sold in execution of two difierent decrees, the 
result was that the two purchasers at the respective sales afterwards contested 
title to the property. The sale to the first purchaser was confirmed in November 
18S2. The sale to the second, who upon it obtained possession, took place in 
October 1881, the property having been attached under the second decree in 
March 1883. The first purchaser on the 28th July 1881 brought a suit, to which 
the second purchaser was not a party, to have thatattachment declared invalid. 
By a decree of the 14th November to that eSect the second purchaser was 
bound as a purchaser, pendente lite ; and his possession was of no avail to him. 

Held, that the attachment of March 1883, although it had preceded the 
institution of the first purchaser’s suit of 1884, afforded no support to the second 
purchaser’s claim, attachment under chap. XIX of the Civil Procedure Code 
merely preventing alienation, and nofgiving title. 

Moreover, after the first sale in 1882 there had been no interest left to be 
sold to another purchaser, so that, without there having been the decree [180] 
of 1885, the second purchaser would still have had no title against the first. 
There was no occasion for the setting aside the second sale within the meaning 
of arts. 12 and 13 of sch. II of the Limitation Act (XV of 1877) ; nor was 
it set aside. That sale was held not to affect the right of the first purchaser, 
there being a wide difference between setting aside a sale and deciding that a 
plaintiff’s right was not affected by it. 

tN.F,. 16 M.L.T. 123 = 24 Ind. Cas. 667; F., 29 0.428 = 6 C.W.N. 577; 11 G.L.J. 
385 =14 C.W.N. 606 = 6 Ind. Cas. 341; 11 G.L.J. 528 = 14 C.W.N. 677 = 6 
Ind. Cas. 40; 11 C.W.N. 44-N ; 17 C.W.N. 413 = 18 Ind. Cas. 177; 9 
Ind. Cas. 374 = 13 O.G. 297 ; 17 C.W.N. 871 = 17 Ind. Cas. 432 ; Appl., 20 C.L. 
J. 107; Exp., 5 G.L.J, 80=11 C.W.N. 163 ; R., 25 A. 347 (360) = 23 A.W.N. 61 ; 
32 A. 479 = 7 A. L.J. 409 = 6 Ind. Cas. 113 ; 24 B. 435 (465); 26 B. 577 ; 27 B. 
266 (270) ; 29 B. 480 = 7 Bom. L.R. 497 ; 28 C. 23 = 4 C.W.N. 740 ; 26 M. 673 
(678) ; 32 M. 429 = 19 M. L.J. 401 = 2 Ind. Gas. 18: 8 G.L.J. 470 ; 12 G.L.J, 
545 = 7 Ind, Cas. 481; 16 G.L.J. 566 = 17 C.W.N. 80 = 15 Ind. Cas. 668 ; 11 Ind. 
Cas. 76 = 15 P.R. 1912 = 203 P.L.R. 1911; 7 O.C. 314 (316) ; 11 P.R. 1906 = 4 
P.L.R. 1906; 56 P.R. 1903 = 93 P.L.R. 3903 (F.B) ; 38 B. 105 = 15 Bom.L.R. 
848 (850) = 21 Ind. Cas, 330 ; D., 24 A. 467 = 22 A.W.N. 116 ; 74 P.L.R. 1901.3 

Appeal from a decree (26th May 1891) of the Judicial Commissioner 
■of Oudh, reversing a decree (24th March 1890) of the District Judge of 
Lucknow. 

The suit, out of which this appeal arose, was brought on the 29th June 
1889 by the late Nawab Mulka Mukhaddara Usma Badshah Mahal Sahiba, 
the ex-Queen of Oudh, who died on the 3rd April 1894, and who was now 
represeritied by her grandson Mirza Karrab-ul-Din, her daughter Dilband 
Begum, and her executor the Administrator-General of Bengal. 

The issues, and this appeal, raised the question, — which of two 
purchasers who had each purchased at a separate judicial sale, was 
entitled to the proprietary possession of village Para Kuru in the 
Barabanki District, The purchaser at an execution sale, in whose right 
ishe plaintfff, and, after her death, her representatives novz respondents. 
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1897 claimed this property, was one Hakim Mahomed Masih, the ex-Qu0en*s 
Judy 3. judgment-debtor, by a money decree, whose estate she had after his 

purchases caused to be attached in execution. The rival purchaser was 

Privy Moti Lai, now appellant, who had purchased the same village at a sale in 
Council, execution of another decree, that sale having taken place after the one at 

which Masih had bought. 

9 C. 179 On the 2nd November 1880, Mussamat Sahib-un-Nissa obtained a 

(P.C.)= money decree against Ashgar Ali, who was the original owner and 
I‘*' 17^” mortgaeor of village Para. The subsequent charges and decrees, which 
1 C,W,N. village, are mentioned in their Lordships’ judgment, with all 

639 — 7 other facts necessary to be known in this case. In satisfaction of 

Sar. P.C.J, gahiij.un.Nisga’g decree, village Para was sold on the 2l8t August 1882, 

for Rs. 18,600 to the above-mentioned Masih, on whose title, thus obtained, 
rested the claim of the present respondents. Masih obtained an order 
under s. 318 of the Civil Procedure Code. But the proceedings of 
the second purchaser of Para interfered with him at this point. 

tl8l] On the 3rd March, Para was attaclied in execution of a decree 
held by the heirs of Agha Hossein Khan, mortgagee, under one of the 
incumbrances above referred to ; and Masih on the 2lst July 1884 brought 
his suit against them to have it declared that the village was not subject 
to the attachment so obtained. While Masih’s suit was pending, the heirs 
of Agha Hossein obtained, under the attachment of March 1883, an order 
for the sale of the village ; and it was sold, on the 22nd October 1884, for 
Rs. 2,400, bo the defendant Moti Lai, now appellant, who obtained posses- 
sion. Masih’s suit was dismissed in the Court of first instance, but, on 
appeal, his heirs, he having died, obtained a decree, made by the Judicial 
Commissioner on the 4th November 1885, declaring the validity of the 
sale of the 21st August 1882 to Masih. 

The prayer of the plaint in the present suit was for a declaration that 
the sale of 22nd October 1884 was invalid as against Masih, and his heirs, 
through whom the plaintiff made title ; also for a declaration that the 
possession held by the defendant Moti Lai was illegal; also, for a declara- 
tion that according to the decision of the 4th November 1885, between 
Masih, on the one side, and the heirs of Agha Hossein on the other, the 
village Para was the property of Masih ; and that it was liable to attach- 
ment and sale in execution of the decree held by the plaintiff in this suit, 
in which execution the village had been attached on the 28th December, 
1887, as such property. 

Defences, amongst others, were that the property could not bo claimed 
by the plaintiff upon Masih’s title, as the sale of it to Moti Lai on the 
22nd October 1884 had never been set aside, and could not by this suit be 
set aside with regard to the law of limitation ; and that in effect the suit 
was barred by arts. 12 and 13 of sch. II of the Limitation Act XV of 1877, 
The District Judge upheld this defence, and dismissed the suit. 

The Judicial Commissioner, with the Additional Judicial Commissioner, 
heard an appeal which was preferred by the representatives of the plaintiff 
from the decree of the District Judge, whose decision they reversed. They 
granted the decree claimed. In their judgment the suit was not barred | 
by hrnitation, but was maintainable, without there having been any' 
necessity for any [182] order, or any decree, setting aside the sale toix 
Moti Dal. The main reason for this was that nothing had passed to hinaK 
as a purchaser at that sale. In their opinion also (both of them deliver- 1 
mg separate judgments on those points) the Judicial Commissioner’s decree 
of the 4th November 1885, with regard to the dato of the second sale, aftet^ 
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bhe commencement of the suit in which that decree was made, was binding 
upon Moti Lai as a purchaser pendente lite. The principle was applicable 
here that purchaser of the property contended for in a suit pending at 
the time of his purchase should not be free from the effect of the decision. 

The Judges referred to Saroda Prosaud Mullick v. Lutchmeeput Singh 
Doogur (1); Prangour Mozoumdar v. Himanta Rumari Dehya{2 ) ; Lain Mulji 
Thakar v. Kashibai (3); Janki Das v. Badrinath{4) ; Gobind Ghunder Roy v. 
Guru Gharan Kurviokar (5); and Saroda Ghurn Chuckerbutty v. Mahomed 
Isuf Meah (6), 

On this appeal by the representatives of the plaintiff, — 

Mr. J. H. A, Branson, for the appellant, argued that the purchase by 
Moti Lai on the 22od October 1884 ought to have been held in the Court 
below to have carried the title to the purchaser, Masih’s title was already 
not enforceable when the plaintiff in this suit attached the village as his 
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property on the 28th December 1897. This was so in virtue of art. 13 
of the sch. II of Act XV of 1877, no suit having been brought to set 
aside the sale of the above date within one year. It had been decided 
below that, as a purchaser pendente lite, Moti Lai had been bound by the 
decree of 1885 in Masih*s favour. But the distinction between voluntary 
alienation, pendente lite, and involuntary alienation, or transfer in due 
course of law, during the pendency of a suit, should be observed. He refer- 
red to the judgment in Sedgwick v. Clev£land{l) and to Turner y, Wight (8); 
[183] Story’s Eq. Pleading, chap. VII, para 351 ; Mitford on Pleading by 
Jeremy, 73. But, even if it should be considered that the appellant’s right 
was affected by the decree of the 4th November 1885. notwithstanding 
that he had not been made a party to it, still the appellant could rely on 
the attachment of March 1883, which was anterior to the commencement 
of Masih’s suit in July 1884. Eegarding arts. 12 and 13, sch. II, Act XV 
of 1877, reference was made to Sadagopa v. Jamuna Bhai Ammal (9) : 
Mahomed Bossein v. Purundur MahtoilO), As to a suit to establish a right 
being distinct from a suit to set aside a sale, Ayyasami v. Samiya (11) ; and 
Shivaji Yesji Ghawanv, The Gollector of Ratnagiri (12) were referred to. 
Regarding limitation generally in a suit by a purchaser at an execution sale 
— Anundo Moyee Dossee v. Dhonendro Ghunder Mookerjeeil^). As to attach- 
ment — Kishory Mohun Roy v. Mahomed Mujaffar Bossein (14). 

Mr. J,D, Mayne, and Mr. A. Phillips^ for the Administrator-General, 
respondent, were not called upon. 



JUDGMENT. 

♦ 

Afterwards, on 3rd July, their Lordships* judgment was delivered by 

Lord Hobhouse. — The plaintiff in this cause, now dead and repre- 
sented by the respondents in the appeal, was formerly Queen of Oudh ; 
and she sued to assert her right to a village in Oudh called Para Kuru. 
The Court of the Judicial Commissioner has maintained her suit, reversing 
the decision of the District Judge who dismissed it. The village has been 
the -subject of almost incessant litigation, and of numerous judicial orders, 
during some twenty years, and its legal history is very complicated. But 
though it has been necessary to examine all the previous proceedings in 
order to ascertain the true effect of the orders and transactions which now 


(1) 14 M.I.A. 629=* 10 B.D.R. 214. (2) 12 G. 697. 

(4) 2 A. 698. (5) 15 G. 95. 

(7) (1838) 7 Paige. New York Gh. Rep. 287. 

(9)6M. 54. (lO)ll G. 287. 

(12) 11 B. 429, (13) 14 M.I.A. 101:**8 B.L.R. 122. , 


(3) 10 B. 400. 

(6) 11 G. 376. 

(8) (1841) 4 Beav. 40. 
(11) 8 M. 82. 
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govern the case, it will be sufficient for this judgment to touch only on a 
few of them. 

In the year 1870 a Mahomedan gentleman nanaed Ashgar, being then 
the sole recorded proprietor of the village, mortgaged [184] it to one who 
Council, in this discussion has been called Agha. Asghar afterwards granted the 

village by way of gift to his nephews Yusuf and Nasim, who again mort- 
gaged it to Agha. 

In the year 1879 one Sahib-un-Nissa filed a plaint against Agha and 


1 C.W.N. 
639 = 7 


23 C. 179 

(P.C.) = 

Yusuf, claiming to be a creditor of Asghar and to have a charge on the 
village for her debt ; and on the 22nd of November 1830 she obtained a 
decree to that effect. Under that decree a sale took place, at which Hakim 
Sar. P C.J, j^ai^omed Masih purchased the right and interest of the judgment-debtor, 

who according to the heading of the sale-certificate was Asghar, Nasim 
was not made a party to the suit. This sale was effected on the 24th 
August and was confirmed on the 14th November 1882. On it the plaint- 
iff founds her claim. Her right to recover the village if it was. and 
remained, the property of Masih, is not disputed. What the defendant 
contends is that Masih's title was destroyed by events subsequent to 1882. 

On the 20th March 1883 Agha obtained a decree against Yusuf and 
Nasim on the mortgage effected by them ; and he went on to enforce 
execution. On the 19bh June 1883 Masih put in a claim which, being 
disallowed in execution, he had to enforce by suit. Accordingly on the 
28th July 1884 he instituted a suit against the heirs of Agha who was 
dead, and against Yusuf and Nasim. He prayed for a decree in these 
terms : — 

“ That a decree entitling and declaring the proprietary right of the 
plaintiff to the village Para Kuru be granted to the plaintiff to 

the effect that the village aforesaid is not liable to attachment and sale in 
the decree of Agha Haidar Husain, deceased, dated the 20th March 1883, 
as the property of defendants Nos. 4 and 5, and that the defendants be 
made to pay the plaintiff's costs." 

On the 4th November 1885 the Judicial Commissioner made an order 
by which a decree of the District Judge was reversed and the plaintiff’s 
appeal and original claim were decreed. Masih was then dead, but the 
suit had been continued by his heirs. 

In the meantime the heirs of Agha had prosecuted their proceedings 
in execution of his decree of 20th March 1883. On the 22nd October 1884 
the village was put up for sale, and was purchased by the defendant Moti, 
who either was then in [185] possession or obtained it afterwards. It is 
contended by the defendant that this sale must be set aside before the 
plaintiff's right can be established. 

It may be as well here to dispose of a very extraordinary contention 
set up for the defendant. He bought whatever interest belonged to the 
heirs of Agha who wore mortgagees, and to Yusuf and Nasim who were 
mortgagors. But three months before he bought, Masih had instituted 
bis suit against those very persons to establish his title against them, and 
it was established by the decree of November 1885. Is it possible for the 
defendant to allege that, as against Masih or his heirs, the heirs of 
Agha or^Yusuf or Nasim had any interest to convey to him? The 
District judge bolds that the defendant is free from the decree because be 
was no party to the suit, and because the transfer to him was made prior 
to the decree. If that were law, it is difficult to see in what oases a 
. . _T 4_ any protection; and Mr. Branson very properly 

declined to argue in support of that view. But then he could not assign any 
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reason for avoiding the force of the decree except that Agha*s attachment 
was prior to Masih*s suit. Attachment, however, only prevents alienation, 
it does not confer title ; and even if it did, the interest so acquired would 
be that of Agha or his heirs, who were defendants in Masih's suit. It is 
too clear for argument that the decree of November 1885 binds the interest 
of Agha, Yusuf and Nasim, and of all persons claiming under them by 
transfer subsequent to the 28th July 1884, 

After Masih's death litigation broke out among his heirs, and an 
order in execution proceedings was made for placing one of them named 
Amina in possession of one-third of the village. Under colour of that 
order she disturbed the possession of Moti, and he applied in the execution 
proceedings to protect it. The District Judge by order, dated 1st 
November 1886, allowed Moti*s application, saying that the decree of 1885 
was not binding on Moti,** at any rate in the present execution proceedings 
in a suit between heirs.” His language, though elliptical, points to a sound 
ground for his decision. It was obviously irregular and illegal for Amina 
to use an order made as between her and her co-heirs, for the purpose of 
dispossessing one who was a stranger to Masih*s [186] estate and to the 
litigation between his heirs. The decree of 1885 had nothing to do with 
the matter. 

The cause was heard first before the District Judge who decided 
adversely to the plaintiff. First he held that the suit is one to set aside 
the order of November 1886, and that so it falls within art. 13 of the 
Limitation Act and, not being brought within a year of the order is barred 
by time. But the suit does not pray, and the plaintiff need not pray, any 
relief of that sort. The order, remains wholly unaffected. It was quite 
right to hold in November 1885 that Amina had wrongfully disturbed 
Moti’s possession ; but the right of Masih or of anybody claiming under 
him to bring a suit within any time allowed by law for suits to recover 
property was quite unaffected by that. 

Then the learned Judge holds that the suit is barred by art. 
12 of the Limitation Act, because it is, or ought to be, one to set 
aside the sale of 22ud October 1884. But the suit is founded on 
the fact that prior to that sale a valid sale of the same interests had 
been made to Masih, and that Moti took nothing because nothing was left 
to pass to him. The sale is not set aside, but is found not to affect the 
rights of the plaintiff derived from Masih. The sale does not purport to 
pass the 'rights of Masih or of the plaintiff, but those of the mortgagee 
Agha and the mortgagors Yusuf and Nasim, against whom Masih establish- 
ed his prior rights. Between setting aside a sale and holding that the 
plaintiff’s rights are nob affected by it, there is a wide difference. 

The Judicial Commissioner and Assistant Judicial Commissioner 
have concurred in holding the District Judge’s views to be erroneous, and 
as their Lordships are of the same opinion they will humbly advise Her 
Majesty to dismiss the appeal. The appellant must pay the costs of the 
Administrator- General of Bengal who defended this appeal. 

Appeal dismissed. 

Solicitors for the appellant : Messrs. Barrow d Bogers. 

Solicitor for the respondent, the Administrator-General of Bengal : 
Mr. J. F. Watkins, 
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[187] PRIVY COUNCIL. 

Pkesent : 

Lords Hohhouse^ Macnaghten, and Morris and Sir B. Conch. 

[On appeal from the High Court at Fort Willia^n in Bengal.] 


SuMEHU Nath Santra Mahapatra and others iPlainti^s) v. 
SuRJAMONt Dei and others {Defendants). [8bh July. 1897J 

Privy Council, Practice oj — Costs of respondents — Printed cases — Ex-parte hearing. 

The respondents in four appeals, which were consolidated and heard as one. 
Eted their printed case, and did not appear at t>be bearing, wbiob was ex parU* 

Held, that the respondents, notwithstanding their non-appearance, were, on 
the dismissal ol the appeal, entitled to the costs thereol up to, and including the 
filing of their printed case ; and also to the cost of applying for those costs. 

Four consolidated appeals from four decrees {l3th September 1890), 
of the High Court, affirming four decrees (31st December 1887^ of the 
Subordinate Judge of Cuttack. 

The questions arising in all the four suits were identical, and in the 
order of the High Court admitting the last three appeals it was recorded 
that the plaintiff (appellant) undertook that the decision of them would 
depend upon the orders passed in the first appeal. 

The suits were filed by the same appellant, on dates from 1886 to 
1891, to establish his right to the possession of the estate of Bonomali 
Mahapatra, who died in 1863, the husband of Srimati Surjamoni Dei. 
Litigation after bis death as to that estate took place, and a suit was 
dismissed, which is reported in L. R.. I. A. Sup. Vol. 212, and 12 B. L. R. 
205. 

In these suits the allegation was that Bonomali, on the day of his 

death, gave an oral authority to Surjamoni to adopt a son, and that she 

adopted Sumbhu Nath ; but that she afterwards without right made sales 

of the family estate. The respondents in the last three suits were alleged 
purchasers of portions. 

The three principal issues, relating to the authority to adopt, and the 

fact of adoption, were treated by the Courts bolow as questions of fact, 

and they concurred in holding that the affirmative had not been proved in 
any one of them. 

[188] On this appeal, which was heard expartc^ Mr, C.TF, Araihoorit 
appeared for the appellant. 

The respondents had filed their printed case, which, among other 
defences, submitted that there was nothing to take the appeal out of the 
ordinary rule as to the effect of concurrent judgments on Questions of fact, 
and referred to s. 596 of the Civil Procedure Code. 

The appeals were dismissed. 

; Afterwards, Mr. Eerhcrt Cowell, for the respondents, applied, on notice 
to the appeliant, that the costs of the printed case shouid be borne by the 
appellants. He cited O'Shanassyv, Joachim (1). 
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JUDGMENT. 


1897 


Their Lordships’ judgment was delivered by 

Lord Morris. — In this case appeals have been lodged on the part of 
the appellants although there have been concurrent findings of two Courts 
in India, the District Court and the High Court, on matters of fact. There 
were three questions submitted : First whether the widow Sirmati 
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Council. 

23 C. 187 


Surjamoni Dei was the donee of a power of anpointment by her hus- (P.C.) = 
band, Bonomaii Mahapatra, to adopt a son; second, whether she had 241. A.191 = l 
adopted a son (that , of course was on the assumption that she had a C.W.N. 649 = 
power to adopt, for it must have been a valid appointment); and, thirdly, 7 Sar. P.C.J. 
whether she had treated the appellant as her adopted son. Both Courts 247. 
have found there was no power of adoption granted by her husband. The 
alleged power to adopt was said to have been given orally, and the wit- 
nesses were examined in support of that allegation, but they were not 
believed, and consequently id must be taken that the widow had no 
power. The contentions Nos. 2 and 3 of themselves can give no estate 
to the appellant, because if this lady had no power to adopt she could 
not validly adopt. As to the further contention attempted to be raised — 
namely, that by the lady having treated the appellant for a great many 
years as an adopted son she is, as it is alleged, estopped from disputing 
that he is her adopted son and that she had a valid power of adoption — 
whatever value it may have as regards the question whether she did 
adopt as a matter of fact, it is no [189] evidence at all to show that she 
bad been entrusted by her husband with a power of adoption; that 
depended on evidence entirely outside the question of her acts. Other- 
wise any widow could, by a system of treating an alleged adopted son as 
such, validate a transaction which she had no power of entering into. 

Now at the bar it has been urged that the widow has treated Sumbhu 
Nath Santra in such a manner that she should ba considered during her 
life to have placed him in her own position as the owner of this property. 

Supposing it would be so considered (upon which they refrain from giv- 
ing any opinion) there has been no such allegation made in the plaint. 

There is no such question indicated either before the District Judge or in 
the Court of Appeal, and therefore the question cannot be raised here. 

Their Lordships must therefore, humbly advise Her Majesty that 
these appeals should be dismissed with the costs of the respondent 
Srimati Surjamoni Dei up to and including the lodgment of the case, 
and the appearance of Mr. Cowell on this occasion to ask for these costs. 


Appeals dismissed* 

Solicitors for the appellants : Messrs. T, L. Wilson S Go* 
Solicitors for the respondents : Messrs. Barrow & Rogers. 

C. B. 
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PRIVY COUNCIL. 

Present : 

Lords Hohhoiise, Macnaghten and Morris and Sir i?. Couch, 
[On appeal from the High Court at Fort William in Bengal,] 


Dharam Chakd Lal {Plaintiff) v, Bhawani Misrain and 

ANOTHER {Defendants), [9bb July, 1897. J 

Privy Council, Practice of “ Concurrent judgments on fact — Hindu Law — Alienation by 
one of tioo cO'Widows — Want of legal neassity. 

Two widows of tbo samo husband, each having inherited her undivided share 
in the inheritance, disputed as to their tights therein. They then settled their 
dispute by a compromise, in which it was agreed that each had obtained 
“ absolute proprietary right '* in her share as a co-widow, and that division had 
been made between them. Having no power by this to aUect the rights of the 
successor to the estate, on their deaths, each was entitled to her share for her 
widow's estate only. Upon a mortgage made by the elder widow before her 
death, tbo mortgagee now claimed, not only the interests of £199] both tbo 
widows, and thus to deprive the younger who had survived the other, of her 
interest during her life, but also claimed a charge on the estate of inheritance 
in the land mortgaged. 

Against the competenoy of tbo cider widow to charge the estate of both and 
to bind the reversioner, both Courts below bad decided. They had found that 
there had been no justifying necessity established by the evidence for the 
mortgage. 

These concurrent findings having been accepted by the Judicial Committee as 
correct in regard to the absence of necessity for the mortgage, they saw no 
occasion to say anything about any other questions, as to the competency of 
the elder widow to mortgage the whole estate in the way in which she didi 

[Rel., eC.L.J. 490 (514) ; Appl., 20 C.L.J, 23 ('29) = 25 Ind. Gas. 84 ] 


Appeal from a decree (13bh June 1893)o{ the High Court, afBrmiDg 
a decree (26bh November 1891) of the District Judge of Purneah. 

The appellant, a mahajan in Purneah, brought this suit on the 13th 
April 1891 against Kesvvanand Misser, executor under the will of 
Mussamat Saraswati Misrain, who died in 1890. A co-defendant with this 
executor was Bhawani Misrain, co-widow with Saraswati, of their late 
husbaod Sobh Nath Misser, who died in 1870. Koswanand did not appear 
in this suit, which was defended by Bhawani alone ; and she was now 
sole respondent. After the death of Sobh Nath, who left land in Purneah 
chiefly held in putni tenure, the two widows, disputing as to their rights, were 
litigants as to whether Saraswati had once borne to her husband a son, 
who lived but a short time, or not. In the former case, as heir to her son, 
Saraswati would have taken a life-estate in the whole of her husband's 
property. In the latter case, which was decided upon by deoreo on a 
compromise between them, the widows took shares in the family estate. 
This was agreed to, while the suit between them was pending in the High 
Court, which made a decree, in accordance with the terms arranged 
between the parties, on the 2nd May 1871, Saraswati taking a ten-anna and 
Bhawani a six-anna share. Each in her share, as far as their agreement 
could declare, was to have complete proprietary right. Their agreement 

on this point is set forth in their Lordships* judgment, where all the facts 
appear. 

On the 12bh May, 1884, Sarnswati executed, and presented for registrar 
tion by her nephew and agent Bansi Lal Jha, a mortgage [191] bond 
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securing repayment of Es. 7,000 to Dbaram Chand Lai in one year with 

P®'^cent. mortgaging specified lands of the estate. Again, on 

^e 6th May 1885, she executed a similar mortgage to him for Es. 4 000 

These m identical terms recited the necessity of paying off, out of’ the 

money so to he raised, the rent of putni mehals for the second period of 

the Bengali year 1291, and to pay off debts due to mahajans at higher 
rates of interest. 

Saraswati. who died in 1890. had made a will appointing Keswanand 

Misser her executor. After her death there was a contest between Bhawani 

Misram, who. as surviving widow, claimed administration of the share that 

naa belonged to Saraswati, and Keswanand, who claimed it under the will 

as part of the estate of Saraswati. This was decided in the District Court 

ofPurneah in a suit brought by Bhawani against Keswanand, which ended 

in a decree in Bhawani’s favour, dated the 25th April 1891. It was 

decreed that Bhawani was entitled by right of survivorship to succeed 

o might be left of the estate that had devolved from their husband 

Sobh Nath m Saraswati’s possession at her death, his property having been 

inherited by the two widows for their lives. It was also decreed that 

Bhawani was entitled to a grant of administration of the property left to 
Saraswati. ^ f 

In 1891 the plaintiff brought the present suit against Keswanand and 
Bhawani to enforce his claim for Es. 22,748, against the property which 
Saraswati had purported to mortgage. Bhawni Misrain, who alone appear- 

t ^ statement, in which she alleged, among other defences 

that there were no circumstances of necessity to justify Saraswati’s 
mortgages of her deceased husband’s estate. 

The issues are stated in the judgment on this appeal. 

The Distri^ Judge dismissed the suit. He rested his judgment on 
ree grounds : F%rst, that the mere existence of a debt would not justify a 
loan binding the reversionary estate, without evidence of a necessity 
^operly justifying it, or of inquiries made, and representations offered, in 
Which such a case had been put forward and believed. Secondly, that the 
terms of the bonds did not indicate any intention by Saraswati to pledge 

beyond her own. Thirdly, that no act by one widow, without 
Liyzjtbe consent or the other, could defeat the survivorship of that other. 

appeal of Dharam Chand Lai against this decree, the High 
Court (O Kinbaly and Ameee Ali, JJ.) affirmed the judgment of the 
Court below, finding as a fact, in concuj:rence with that Court, that there 
1 • °° evidence of any legal necessity, nor of any inquiries by the 

plaintiii as to the existence of such necessity for the loan. 

Bharam Chand Lai appealed. 

j for the appellant, con- 

tended that the evidence showed that in advancing the mortgage money 

the mortgagee had, on reasonable grounds, given credit to the assertion 

that the money was wanted by the widow Saraswati for one of the 

recognised necessities, justifying a mortgage by a widow, which therefore 

became binding on the whole estate mortgaged. The estate of Bhawani 

for her life was chargeable in respect of any sums that might be found to 

have been used, after having been raised on Saraswati’s mortgages, for 

paying off rent due on her share of the putni tenures, and joint liabilities 

having been satisfied, the life-estate of Bhawani Misrain was chargeable. 

^ At the conclusion of the argument for the appellant, their Lordships 
^thout calling on Mr. J. D, Mayne, who appeared for the respondent 

Bhawani Misrain, affirmed the judgment of the High Court. 
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JUDGMENT. 

Their Lordships’ judgment was delivered by 

Sir R. Couch. — The facts in thi? case are that one Sobh Nath Misser. 
died about twenty years ago— the precise date of his death does not 
appear- and left two widows, one Saraswati Misrain and the other 
Bhawani Misrain. After his death disputes arose between the widows as 
to their rights, and a compromise was come to, the terms of which are 
stated in a previous judgment which is set out in the proceedings and 
which seems to have been taken admittedly as correct. The statement is 
this : “ And in respect of our respective shares each party has obtained 

absolute proprietary right of every sort and division had been made and 
will be made as below ; and. except in respect of the matter noted 
[193] below, niether party has any claim against any other. ’ This 
compromise could only apply to the shares to which the two widows 
were entitled as widows. They had no power, by a compromise between 
themselves, toaffect the rights of the successor to the estate on their death, 
and so far under the compromise they simply were entitled to their shares 
as for what is called the widows’ estate. 

Saraswati died in 1890, and the suit is brought against her executor 
and the surviving widow Bhawani upon two mortgage bonds amounting 
together to Rs. 11,000 but the amount now claimed, including the 
arrears of interest, being Rs. 22, 748. The prayer of the plaint is that 
an order may be given that if the defendants do not pay within a certain 
time the properties mortgaged and pledged in the bonds may be sold, 
seeking to charge, not only the interest of the widows who made these 
mortgages, but the whole estate, and to afifect the right of the persons who 
on the death of the surviving widow would be entitled to the estate and 
also to deprive Bhawani, the surviving widow, of her interest during her 
life. 


The issues were framed raising expressly the two important questions 
in the case. The first was whether the bonds were duly executed, as to 
which there was no question. The second and third raised the real 
questions : '’Do the bonds, by reason of legal necessity or other cause 
bind the estate of the late Sobh Nath Misser, or only the personal estate 
of the executant ? Is Mussamat Bhawani Misrain liable for the claim, 
and to what extent ?” Upon these issues the District Judge found very 
expressly. He says : “ Here plaintiff fails to show that there was any 
real necessity for the advances or that any one told him that there was such 
real necessity, and that the tenures could not be saved without the loans.’* 
Upon chat finding he dismissed the suit as against Bhawani and made a 
decree against the executor of Saraswati. and if Saraswati left any property 
it may bo available to pay the claim of the plaintiff. 

From that decree there was an appeal to the High Court, and 
in their judgment, after saying that it had been urged that legal 
necessity had been fully established, from which it is plain [19i] the 
learned Judges had chat present to their minds, they say: "There is nothing 
to show that at the time these sums were borrowed there was no money 
in the coffer or what had become of the large amount Saraswati had 
admittedly received upon the death of their husband.” Then they go on 
to consider the question whether an inquiry had been made by the 
plaintiff, and they find that he did not make the inquiry which it was 
necessary for him to make in order to establish his right to recover the 
money in case there had been in fact no necessity. Both questions 


XIII.] MANMATHA NATH MITTER U. SECRETARY OF STATE 25 Gal. 195 


are distinctly found by the High Court against the plaintiff, and the 
decree of the District Judge disnaissing the suit is affirmed/ 

That disposes of the whole of the questions in the case. It is 
unnecessary to say anything about any other question that might arise 
with regard to the competency of Saraswati to mortgage the whole of 
the property in the way in which she did. The case is clearly one in 
which upon the material questions of fact both Courts concur in finding 
against the plaintiff and very properly dismiss the suit. 

Their Lordships will therefore humbly advise Her Majesty to dismiss 
the appeal, and the appellant will pay the costs of it. 

Appeal dismissed. 

Solicitors for the appellant: Messrs. T. L. Wilson d- Go. 

Solicitors for the second respondent Mussamat Bhawani Misrain. 
Messrs. Miller, Smith d Bell. 
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PBIVY COUNCIL. 

Present : 

Lords Hohhouse, Macnaghten and Morris and Sir B. Couch. 

[On appeal from the High Court at Fort William in Benga.l] 

Manmatha Nath Mitter and another (Plaintiffs) v. The 
' Secretary op State for India in Council and 

others (Defendants). [30th June and 24th July, 1897.] 

Land Acquisition Act {X of lSlO).ss. 13, 24, and <26~Valuation oj land acquired (or 
ptcblic purposes — Time of acquisition — Award of compensation. 

When land has been acquired, under the provibions of the Land Acquisition 
Act, 1870, changes in its condition, between the time of such acquirement and 

that of the actual conclusion of the award of compensation, are not to increase 
or lessen, the valuation. * 

[193] The provision in s. 25 points to ascertaining the value at the time 
when the land is acquired, the right to compensation being simultaneous with 
the right to the land attaching to the Government. 

At the time when, according to the claim, the right to certain plots of land 
attached to the Government, the sub-soil bad no market value, because the 
surface was in use for public roads, having been so for about half a century. 

Held, that, even if the claimants had proved a title in themselves to the 
subsoil of the plots underneath the roads, . still no market value had been shown 
to belong to that subsoil within the meaning of ss. 13 and 24 of the Land Acqui- 
sition Act, 1870, at the time of the right therein attaching to the Government 
for a public purpose ; therefore, compensation had been rightly disallowed. 

31 0. 839 (843) ; 18 ‘Ind. Gas. 953 = (1913) M.W.N. 275; 13 G- W. N. lO^e 
(1049) ; D.. 33 C. 1290 = 4 C.L.J. 343 = 10 C.W.N. 1044.] 

A 

Appeal from a decree (8th May 1895) of the High Court, reversing 
a decree (22Dd March 1893) of the First Subordinate Judge of the 24- 
Pergunnahs. 

This suit was brought by the plaintiffs, appellants, upon the refusal 
by the Commissioner to order compensation to them for four plots of land 
acquired by the Government under the Land Acquisition ^et, 1870, in 
1836, for part of the area occupied for the docks at Kidderpore. The 
•defendants, respondents, were : (i) theGovernment^ upder their statutory 
title, and (2) the Commissioners for making Improvement^ in the (Port of 
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Calcutta. The plots aggregating 19 bigahs, 9 cottahs, and 3 chittaoks 
were alleged by the plaintiffs to have originally been part of their mouzot 
Dakhin Sherpur, within their zemindari, and within the revenue-paying 
lands thereof, settled with their ancestor at the Permanent Settlement, 
Council, they having succeeded to the zemindari under the will of their grand- 
father. With the exception of about 68 bigahs the whole of the mouza 
had been acquired by the Government for the construction of the 
docks. The notification issued in 1886, under the Land Acquisition Act. 
1870, apparently included the plots nowin question. But the surface- 
of these plots at the time of their being thus acquired for the above 
purpose, had, for at least about fifty years, and one of them for a 


2d C. 194 
(P.C.)- 
24 I. A. 177 = 

1 C.W.N. 

69B»7 

• • ■ longer period, formed part of four public roads, respectively, ui 2 , of the 

Sonye, the Jola, the Taligunge, and the Budge-Budge roads. Thus the 
surface of the plots had been in the possession of the Government. Two 
[196] or more of them had been in recent years made over to the 
Suburban Municipality. 

In the Courts below, questions of (1) limitation, (2) of the original 
title in the zemindar to the plots, and (3) of the value to the plaintiffs of 
the soil under the roads, wore raised. On this appeal the principal 
question was whether the subsoil had any value or had no value at the 
time of the acquisition by the Government, who were then already 
possessed of the surface in use for roads. And the decision of this in the 
negative rendered it unnecessary to decide the other questions. 

On the 15th October. 1890, the Commissioner finally rejected the 
claim for compensation in respect of all the four plots. The plaint, filed 
on the 4bh November 1891, claimed Rs. 11,210 as the value of the land* 
withRs, 3,340 for interest. 

The answer of the first defendant put the plaintiffs to proof of their 
titles ; and stated that the Sonye. Jola, and Taligunge roads were “Ferry 
Fund Roads*' from an early date in British administration ; and had been 
made over to the Suburban Municipality about the year 1864. That the 
Budge-Budge road was made about 1835-40. All the plots were banded 
over to the Port Commissioners between 1886 and 1888. Act XLII of. 
1850 was referred to as a defence. 

The Port Commissioners answered that possession was given to 
them of the plots, having been public thoroughfares, for fifty years. The 
plot in the Taligunge road had never been part of the zemindari. They 
referred to the general law of limitation, and to Acts XLII of 1850 and 
Bengal Act III of 1890, 

The issues related to limitation, title, and value. Those now material 

were — Was the Collector under Act X of 1870 justified in refusing 

compensation,** — and another relating to compensation “ for the value of 
the land.” ^ 

The Subordinate Judge decreed in favour of the plaintiffs, allowing 
compensation in respect of the plots in the Sonye and Jola roads only. He 
was of opinion that the suit was not barred by the general law of limitation, 
and that; the claim in respect of the land in the Budge-Budge road was 
[197] barred by ss. 9 and 10 of Act XLII of 1850, providing that 
when any land has been or shall be taken bv the Government for any 
public work otherwise than according to Reg. 1 of 1824. such land, after 
the lapse of five years, without any claim preferred for the recovery there- 
of in any competent Court, or under the said Reg. I of 1824, or this Act, 
shall vest absolutely in the East India Company, freed and disoharged 
from all other claims thereto.*' As regarded the plot in the Taligunge 
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road the Subordinate Judge held that it had not been shown to lie within 
the plaintiffs zemindari. In this finding the High Court concurred. As 
to the other plots, be decided that only the one in the Budge-Budge road 
had been brought by the evidence within the Act of 1850, and that, 
therefore, in respect of the plots in the Sonye and Jola roads there must 
be^ a decree for the plaintiffs. The amount he assessed at Es. 4,112-1-4 
being at the rate of Es. 20 a cottab. 

The Subordinate Judge was of opinion that the plaintiffs as zemin- 
dars of Dakhin Sherpur had a prima facie title to all the land in that 
mouza, and that the presumption was that it was mal, or revenue- paying 
land, part of the assets of the zemindari. As to this he cited Perhlad 
Seinr. Durga Perskad Tewariil). This case, however, the High Court 
pointed out, had no application here, relating to a question of intermedi- 
ate title. On the question as to the property in the soil underneath a 
highway, the Subordinate Judge pointed out that the decisions were that 
it remained in the zemindar after the dedication of the surface for public 
rights of way. He referred to the English cases on this subject (2). 
and also to those decided in India, which are mentioned below in the 
argument on this appeal. 

From this decree the defendants appealed, on the ground that the 
entire claim should have been dismissed. The plaintiffs cross -appealed 

on the ground that their claim as to the plot in the Budge-Budge road 

should have been decreed, as well as for a larger area in respect of the 
plots in the Sonye and Jola roads. 

On the defendant’s anoeal, a Division Bench of the High Court 

[198] (Macpherson and Banerjee, JJ.), dismissed the suit with costs, 
dismissing the cross-appeal. 

Their judgment stated the facts, and continued as follows : — 

'The settlement proceeding has not been put in, and there could of 
course be no evidence as to the possession of the plaintiffs or any one else, 
for public roads were constructed on the land at a time unknown, but 
•certainly not less than forty or fifty years ago. 

“^The plaintiffs were put to strict proof of their title, and on the above 

ground alone their case must fail as regards the whole of the land. It is 

unnecessary, therefore, to consider the other and more difiS cult questions 
raised. 

Assuming, however, that the land is not lakheraj, it is by no means 
clear, in the absence of any proof of the time when the roads were con- 
tracted, that the land forms part of the plaintiffs’ permanently-settled estate. 
The survey map of 1841 shows that the three roads were then in existence. 
There is nothing to show when, by whom, or under what circumstances, the 
Sonye and Jola roads were constructed. The correspondence put in shows 
that the Budge-Budge road was part of the main line of communication 
between Calcutta and Cuttack, the construction of which was sanctioned in 
1'826, and that the part of the road from Calcutta to Budge-Budge, which 
Was then in -existence, was to be utilized. For all that is known, all the 
three roads may have been constructed as public roads by the ruling 
power before the Decennial Settlement; and, if so, the mere circumstance 
that the land lies within their mousa, is in itself an inauflfieient foundation 
assumption that it forms part of thair permanently-settled estate. 
The case might be different if it was proved that the roads were constructed 
after the Decennial Settlement, or if we knew what the settlement was 


1897 

July 24. 


Privy 

OOUNOUi. 


25 G. 194 
(P.C.) = 
24 I. A. 177 = 
1 C.W.N. 
698=7 
Sar. P.G.J. 
226. 


(1) 12 275=2 B.Ii.B. P.O. 111. 


(2) Smith’s Ii. O. 6th ed., 136 


133 


25 Cal. 199 


INDIAN DECISIONS, NEW SERIES 


tvoi.; 


1897 

JULY 24. 

Privy 

Council. 

25 C. 194 
(P.C.) = 

24 I. A. 177 = 
1 C.W.N. 
698 = 7 
8ar, P.O.J, 
226. 


The questiona whether the plaintiffs have lost their title to the land, and 
whether* the land, wben it ceased to be used as a road, would revert to- 
them, only arise when it is determined that they had a title. It is 
unnecessary, therefore, to discuss the meaning and effect of ss. 9 and 10- 
of Act XLII of 1850, and the application of the cases cited. If. however, 
those sections apply to the Budge-Budge road, it is difficult to see why 
they should not also apply to the other roads. The difference between 
them appears to be, that the Budge-Budge road has for many years been 
what may be called an Imperial road, maintained out of Imperial revenue, 
while the other roads are what may be called local roads maintained out of 
local funds ; but what they wei'e when constructed it is impossible to say. 

“liven if the plaintiffs had succeeded in establishing their title to the 
land, we should have held that the sum allowed as the value of it was 
excessive. The Subordinate Judge has valued it at the price fixed for some of 
the adjoining land. The land as road land had no separate market value; at 
[ 199 ] least no value is nroved. The value of the adjoining land was 
undoubtedly enhanced from its vicinity to the roads, and in that enhanc- 
ed value it may fairly be considered the plaintiffs have obtained the value 
of the road land. 

“ Taking the adjoining land and the road land as one plot, it would be 
difficult to say that the value of the two together was greater than the 
value of the former alone, and that the value of the one was not included 
in that of the other. 


“ We need not, however, in the conclusion at which we have arrived, 
consider what the value would be.” 

The plaintiffs appealed, 

Mr. J. Graham, Q. C., and Mr. J. D, Ma7j7ie, for the appellants,, 
argued that the decision of the High Court against their title was wrong. 
That Court bad also erred in dating the roads from the early period 
assigned by them ; and in throwing upon the plaintiffs, who had shown 
title as ?;emindars to the luoaza Dakin Sherpur, the burden of proving that 
the plots were an asset of the zemindari, taken by them by devise from 
their ancestor. The presumption was that the plots were originally part 
of the permanently-settled lands of the zemindari, and the suggestion that 
the roads, (1) or some of them, might have existed before the Decennial 
Settlement, was not supported by any sufficient evidence. The ground 
taken by the Subordinate Judge should be supported, at all events, 
as to the conclusion that, as there was no date established for the 
making of the roads, there was a presumption of a dedication to public use 
by the original owner ; and that when the land was used for purposes 
other than those of highways, the ownership of the plots reverted to the 
successors of the grantor. Thus the plaintiffs would be entitled, when 
this suit was brought, to compensation, the roads having been, at the time 
of its being awarded in respect of the adjoining land, already broken up,' 
and the plots having been set free from the original dedication. Com- 
pensation, refused in the ordinary course, was claimable in this suit, and 
had been rightly assessed in the first Court, at the same average value as 
that of the adjoining land. It bad been rightly adjudged in the first Court 
that he who dedicates to the public a way for their use retains to himaeli 
the land below the surface, unless the property is vested by some [ 200 ] 
enactment in; another person — The Ma7jor of Tunbridge v, BairdXD* 



(1) (1896) L. R, 4 Ap. Oa.H. L, 434, and in the Court below, 2 Q.B. 867, (883)* 
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Heference was also made to Vestry of St. Mary Neioington v. Jacob (1); 
Vestry of St. George the Martyr v. Holt (2)J; Nihal Chand v. Azmat Ali 
Khan (3); Tota v. Sardul Singh (4); Chairman of Naihati Municipality v. 
Kishori Lai Goswami (5). 

Mr. A. Cohen.., Q.C,, and Mr. A. FhillipSs for the respondents, supported 
the decree of the High Court, relying mainly on the construction of the Land 
Acquisition Act (X of 1870) as to the assessment of compensation upon the 
value of the property acquired under it. That value should be the market 
value of such land at the time of the acquisition of the plots. The question 
was raised by the issues. The value was not to be taken from what the 
property might have been worth at a date subsequent to its acquirement 
by the Government, but at the period when the surface was still in use for 
roads. Of that subsoil, according to the evidence, there was no market 
value ; and, therefore, no compensation could be assessed thereupon. 
In order to make good their claim, as laid by them, the appellants should 
have shown that before the acquisition under Act X of 1870, rthe public 
use of the roads had been abandoned, so as to have set free, from the 
dedication of the surface to the use of the public, their original title to the 
subsoil. There had been no evidence of this having happened before the 
acquisition. The Act on a true construction of ss. 24 and 25 provided for 
compensation based upon value at the time of the acquisition, but whatever 
was done, in the way of the change in the mode of using the plots, was 
dona after they had been acquired by the Government. Reference was 
made to Stehhing v. The Metropolitan Board of Works (6). 

Mr. J. Graham, Q, C., replied. 

Afterwards on the 24th July, their Lordships’ judgment was delivered 
by : — 
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JUDGMENT. 


[201] Lord Hobhouse. — The question raised in this appeal is 
whether the appellants, who were plaintiffs below, are entitled to compen- 
sation for land taken by the *• Government of India for the purpose of 
making a dock. The land consists of three plots, being respectively 
portions of three public roads within the ambit of a mouza belonging to 
the plaintiffs. A large quantity of the plaintiffs’ land in the mouza has 
also been taken and their compensation awarded. The land now in 
question is less than 20 bighas. The evidence shows that the roads were 
in use, two about fifty years ago, and one about 70 ; how much longer is 
left to conjecture. 


The Subordinate Judge decided partially against the plaintiffs and 
partially in their favour. As to some 7 bighas in the Budge Budge road, 
he held there was evidence to show that it was ** taken” by the Govern- 
ment within the meaning of Act XLII of 1850, and that the title of the 
Government became indefeasible five years after the taking. As to the 
remaining 13 bighas in the two other roads, he held there was no such 
evidence, and that they formed part of the assets of the village included in 
the settlement with the plaintiffs* predecessors. He further held that as 
there is no evidence of the origin of the roads, there must have been a 
dedication of the land by the owner for the purpose of a highway ; and 
that theory has been supported at this bar by the plaintiffs’ counsel. 
Prom that he infers that when the land was otherwise used, for the 
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purpose o£ a dock, ifc reverfced to the grantors, and that they are entitled to 
recover possession as in fact they ask by their plaint. His decree, how- 
ever, is not for possession but for the money equivalent of the land. That 
he assessed at Ks. 4,112, being the same average value as that of the 
adjoining land, of which the plaintiffs had full enjoyment. 

Both parties appealed to the High Court ; the plaintiffs in respect of 
the Budge-Budge road, and the defendant in respect of the two other roads. 
The High Court thought that, as there is no evidence that the roads were 
made subsequently to the Permanent Settlement, the plaintiffs had shown 
no title, and the speculation of the Subordinate Judge as to dedication and 
reverter of the land had no foundation. They also held that the Subor- 
dinate Judge was wrong in his valuation ; that the land as road [202] 
had no separate market value, or at all events that none was proved. 
Eeversing the decree, they dismissed the suit with costs. 

Their Lordships think the High Court so clearly right on the questions 
of value that they do not enter into the questions affecting the 
plaintiffs’ title. The land was taken for a public purpose under the pro- 
visions of the Land Acquisition Act, 1870, and the plaintiffs’ right is not 
to recover the land but to claim compensation for it. By ss. J3 and 24, the 
market value of the land at the time of awarding compensation is to be taken 
into consideration. It is not suggested that there is any market value of 

these lands as road ways. Mr. Graham argues that when the compensation 

was awarded in this case the roads had been broken up, and therefore the 
Subordinate Judge rightly valued the land as belonging absolutely to the 
plaintiffs, free from the burden of the roads and capable of being used for any 
purpose. In their Loi'dships opinion that would be a very unreasonable 
construction of the Act. There is an express provision in s. 25 that the 
Assessor shall not take into consideration any increase to the value of the 
land acquired likely to accrue from the use to which it will be put. That 
points to the time when the land is acquired as the time for ascertaining its 
value.^ Independently of that provision it would lead to very strange and 
capricious results if changes in the condition of the land between the time 
when it was taken and the actual conclusion of the award were to increase 
or to lessen its value. The time of awarding compensation must bo 
construed as meaning the time of compensation, the time at which the 
right to compensation attaches. At that time these plots of land were 
roadways : and the plaintiffs are claiming for a supposed loss of value 
which had no existence when the ownership of the land was changed. 

iheir Lordships will humbly advise Her Majesty to dismiss the 
appeal with costs. 

Appeal dumnsed. 

Solicitor for the appellants : Mr. Augustus C. Bell. 

Solicitors for respondents; Messrs. Sanderson, Holland, Adkind Go. 
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[203] APPELLATE CIVIL. 

Before Mr, Justice Trevelyan and Mr, Justice Stevens. 


Pryag Singh ^Decree-holder') v. Raju Singh and others 

{Judgment-debtors),"^ [1st May, 1897.] 


Limitaiion—Applicaiion for ascertainment of mesne profits—Decree for possession and 

mesne profits— Effect of striking off application for execution— What are proceedings 
and orders in execution of decree. ’ * c 

An application for delivery of possession of land decreed and for ascertainment 
of mesne prodts was made in 1892. more than three years after a previous appli- 
cation for the same purpose, and was ‘‘struck off ” for non-servica of notice. On 
a fresh application for ascertainment of mesne profits in 1895. 

Held, that that portion of the proceeding or order of 1892 which related to 
mesne profits was not one “ in execution of decree;” that under the circumstances 

the present application was not barred by that proceeding or order ; and that the 

application was not barred by limitation , although the claim to possession was 

BuranChand v. Roy Radha Kishen (1), followed ; Bunsee Singh v. Nuzuf Ali 
Beg (2). distinguished. ^ ' 


CN.P.. 24 149; N.Appl., 36 M. 104 = 10 Ind. Gas. 552 = 21 M.Ii.J. 546 = 10 M.D.T. 

69 = (1911) 2 M.W.N. 93 ; R., 16 C-L J. 3 = 15 Ind. Gas. 709.] 


This appeal arose out of a decree for possession of land and mesne 

profits finally confirmed by the High Court on the lObh August 1886. 

delivery of possession and mesne profits made on 

the 27fch November 1888 was rejected. The next application was found 

to have been made on the 2l8t August 1892 more than three years after 

the previous one was made. This application, however, was “ struck off 

for want of proof of due service of notice on the judgment-debtors. The 

last application was for ascertainment of mesoe profits only, and was made 

on the 20fch August 1895. The judgment of the District Judge on appeal 
was as follows : — 

[204] It seems to me that the application is out of time. The 

decree-holder admittedly never got possession of the land for which mesne 

profits are claimed. Ic is urged for the judgment-debtor that until posses- 

flion 18 obtained the application cannot be entertained — Bunsee Singh v. 

Nuzuf Ali (2), and that the decree-holder no longer had a right to 

obtain possession. I think this contention is sound. It appears that on 

the 21st August 1892, the decree-holder applied for possession as well as 

for mesne profits, and that the application was dismissed. This order 
for dismissal is final.” 

The decree-holder appealed to the High Court. 

Eabu Uma Kali Mookerfee, for the appellant. 

Dr. Asutosh Mookerjee, for the respondents. 

The judgment of the High Court (Trevelyan and Stevens, JJ.) 

“Was as follows : — 


JUDGMENT. 

The facts necessary to narrate for the determination of this case are 
not many. A suit was brought for possession of a certain property, 

I 

* Appeal from Order No. 380 of 1896, against the order of D. Cameron, Esq., 
District Judge of Tirboot, dated the 15th of June J896, affirming the order of Baba 
Joya Frosad Panda, Munsif of Somastipur, dated the 31st of March 1896. 

(1) 19 O. 132.. (2) 22 W.R. 328. 
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and a decree was made on the lOth August 1886 giving a right to obtain 
possession of 1:} bighas of the property claimed and mesne profits. 
On the 27th November 1888 an application for execution was made, 
and on the 21st August 1892, according to the facts found by the 
Court below, tl)e next application was made. That was an application 
for nossession and for an inouiry as to mesne profits. Our decision must 
in reality turn on what took place on that application. A notice was 
issued and rightly so, inasmuch as more than a year had expired since 
the date of the decree, and inasmuch as the defendant was entitled to 
notice of an application for an inquiry as to mesne profits. This applica- 
tion, wo may observe, was partly an application in execution of decree, 
that is to say, in so far as it sought for possession of the property. Bub 
as pointed out by the decision of the Full Bench in Puran Chand v. Roy 
Badha Kishen (i), so far as regards zuasilat, it is not an application for 
execution, but an application in the suit, not in execution of the decree 
but in pursuance of the decree. A proceeding in execution is a proceeding 
enforcing a decree made requiring a party to do or to abstain from doing 
some particular thing. It may be that the decree provides for possession 
or the payment of money. A proceeding in execution means a proceeding 
to enforce an order [205] already made. The order made in this case was 
noban order to do a particular thing, as a result of the decree, but an 
order in the suit directing an inquiry into the mesne profits. That is 
nob a proceeding in execution of the decree. To that extent, therefore, 
the application was not an application in execution of the decree. The 
order was as follows : “ Notice could nob be served on account of want of 
identifier; no further step is taken. The case is, therefore, struck off.” 

It is a common practice in the Courts in the districts, when no steps 
are taken in execution proceedings, to strike off the case from the file. It 
is necessary in each case to see what is meant by an order striking off 
the case. If the object is only for the convenience of the Court’s work 
and to ascertain the number of pending cases by taking the case off the 
list, then such oi'der does not prevent a fresh application. But, on the 
other hand, if the intention of the Court was thereby to determine a 
matter in issue between the parties, then it might bo that the effeot of 
striking off the case would be to prevent further proceedings. As far as 
we can see the District Judge has treated this matter as if it was entirely 
a proceeding in execution of decree, and did nob realize the distinction 
between the two portions of the claim, and that there was one portion 


which was nob a proceeding in execution. 

If that was so, it was not his intention to determine the question 
between the parties. The question remains whether this would operate 
as a bar to further proceedings in regard to the inquiry into mesne profits. 
In our opinion it does not. If there had been anything approaching to a 
determination of the question, then the removal of the case from the file 
might have operated to prevent a re-consideration of that question ; but, in 
our opinion, in this case nothing of the kind was done. 

A further application was made for the ascertainment of mesne profits 
on the 20bh August 1895. It is quite clear that, having regard to the 
decision of the Full Bench in Ptiraii Chand v. Roy Radha Kishen (1) thia 
application is not barred by limitation. 

The learned vakil for the respondent says that we ought not [ 206 ] 
to accept a construotion of law which would result in keeping alive suoh 
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applications for an indefinite time. But, unless there is any limitation 1897 
provided by the law, it is not for us to make one. There might be, apart May i. 

from the limitation which has bean contended for, a limitation applicable 

to a case of this kind. At any rate, it is quite clear that the Court would ApPEL- 
have power to prevent the abuse of its processes. Every Court has the LATE 
power to do that. Following the decision of the Full Bench in Puran OlviL ^ 
Chand v. Poy Radha Kishen {\) we hold that this application was not — 
barred. That disposes of the main portion of the argument. 25 C. 203> 

The learned District Judge has acted on a decision of Phear and 
Morris, JJ. — Bunsee Singh v. Nuznf Ali Beg (2) — and has held that the 
application could not be made because the applicant has lost his right to 
possession to the property. That was a decision upon a section of Act 
VIII of 1859, s. 196, which differed from the terms of s. 211 of the Code 
of Civil Procedure, which is the law now in force. Section 196 of Act 
VIII ^of 1859 is in these terms : “ When the suit is for land or other 
property paying rent, the Court may provide in the decree for the payment 
of mesne profits or rent on such land or other property from the date of 
the suit until the date of delivery of possession to the decree-holder 
with interest thereupon at such rates as the Court may think proper.’' 

The law on the subject now in force, s. 211 ot the Code of Civil 
Procedure, runs thus : “ When the suit is for the recovery of possession 
of immoveable property yielding rent or other profit, the Court may provide 
in the decree for the payment of rent or mesne profits in respect of such 
property from the institution of the suit until the delivery of possession 
to the party in whose favour the decree is made or until the expiration of 
three years from the date of the decree (whichever event first occurs) 
with interest thereupon at such rate as the Court thinks fit ; ” so that 
as matters stand at present, the plaintiff cannot obtain mesne profits for 
more than three years after decree. Phear and TNlorris, JJ., after refer- 
ring to the words they had used in the case of [207j Puzeelun v. Keramut 
Hossein (3) say this : "And applying these words to the present case, it 
is plain that the steps for the estimating or assessing or adjusting of 
mesne - profits, from the date of suit up to the date when the plaintiff 
obtained possession, could not have been instituted until that possession 
was obtained ; that is, could not have been instituted until the 18th 
January 1870. And the application of the 8th November 1872 was not 
even three years distant from this dace.” The reasons for this decision 
are inapplicable to the present law. 

The result of the argument in this case would be that, because a 
defendant refuses to obey an order of the Court and deliver over possession 
to the plaintiff, the plaintiff must lose his right to mesne profits. W^e 
cannot say that this argument commends itself to us. 

In the result we are of opinion that the plaintiff is entitled to an 
inquiry in accordance with the decree, as to mesne profits, and we decree 
the same. 

The appellant is entitled to his costs in this appeal. In the lower 
Court each party will pay his own costs. 

S. C. C. Appeal allowed. 


(1) 19 C. 132. (2) 22 W. R. 328. (3) 21 W. R. 212. 

139 


25 Cal. 208 


INDIAN DECISIONS, NEW SERIES 


[¥oK 


1897 

July 6. 


Appel- 

late 

Criminal. 


25 C. 207*1 C.W.N, 681. 

APPELLATE CRIMINAL. 

Before Mr. Justice Ghose and Mr. Justice Wilkins. 

Kashi Nath Naek {Appellant) v. Queen-Empress {Bespondent.)^ 

[6th July, 1897.] 




23 C. 207= Forgery — Abetment of forgery by inriting out the deed — Unregistered document vurporiing 
i C.W.N. to be a valuable security— Penal Code {Act XLV of 1860), ss 109, IH and 467. 

681, The accused was not only the writer but also took an active part in the prepara- 

tion of a document, the alleged executant ‘‘of which was dead before the date of 
the document, and the person who really had an interest under the document 
was convicted under s. 82 of the Registration Act (III of 1877). But evidenoe 
was wanting to show that the accused took any part in the forgery of the name 

of the alleged executant. 

[208] Held, that the accused could not be convicted of the offence of forgery 
under s. 467 of the Penal Code. There being nothing on the record to show that 
the accused was a party to, or took any part in, the actual forgery of the doou- 
ment,or that he was present on the occasion when it was forged, the proper section 
to convict him under would be s, that is, of abetment of forgery, and not 

An unregistered document, though it may not be a valuable security until the 
registration is completed, still “ purports ’* to be a valuable security within the 
meaning of s. 467 of the Penal Code. 

Queen-Empress v. Rainasami (1), approved of. 

The facts of the case for the purpose of this report sufficiently 
appear from the judgment. 

Babu Sarnt Chundra Rai Chotvdry, for the appellant. 

The Officiating Deputy Legal Remembrancer (Mr. Abdur Rahim) ^ tor 
the Crown. 

The judgment of the High Court (Ghose and WiLKiNS, JJ.) was 
as follows : — 


The appellant before us, Kashi Nath Naek, has been convieted by the 
Sessions .Judge of Midnapore of offences under ss. 467 and 467/114 of the 
Indian Penal Code, and s. 82, cl. (d) of the Registration Act. The 

have been forged is a kohala, bearing date the 
Ibth March 1896. purporting to have been executed bv one Khetter Nath 
Das in favour of a certain lady, the wife of one Kashi Nath Das. The 
deed was presented for registration to the Sub- Registrar ; but be. suspect- 
ing something wrong, refused registration. It is said, however, that the 
appollaut before us made certain representations before the said Registrar 
inregard to the person who presented the document for registration, 
and asked that ofheer to register the dooument, saving that it was all 

prosecution was afterwards started against Kashi Nath Dae 
^ appellant, Kashi Nath Naek ; and it would appear from 
the record that Kashi Nath Das, the person who reallv had an 
mterest under the document in question, was convicted bv the 
Magistrate under 8. 82 of the Registration Act. As regards the 

proceedings had been taken 

f I Magisterial authorities, he was committed [ 209 ] 

[ireadv the Sessions Court for offences to which we have 

^ pe^cdj^lea r upon the evidence in the case that the alleged executant 

Coxe Esq^'sasaiona^Jud^r’nf^xra 1897, made against the order passed by H. B. H, 
ooxe, iiisq., Basaiona Judge of Midnapora, dated the 22na of Match 1897. 

(1) 12 M. 148. 
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of the document. Khetfcer Nath Das, was dead before the date of the 
document in question ; and there can also be no doubt that the appellant, 
Kashi Nath Naek, was not only the writer of it, but was also the person 
who took an active part in the preparation ot the document; but the 
evidence is wanting to show that he took any part in the forgery of the 
name of Khetter Nath Das, the alleged executant of the document ; and 
we are of opinion that it is almost impossible to convict the appellant 
before us. upon the materials upon the record, of the offence of forgery. 
It appears to us, however, at the same time that whoever the forger of the 
document might have been. Kashi Nath Naek abetted the act of forgery ; 
and in that view of the matter, we think, that he ought to be convicted 
under s. 467/109 of the Indian Penal Code, namely, that he abetted the 
offence of forgery of the document. As we have already observed, there is 
nothing to indicate that the appellant was a party to, or took any part in. 
the actual forgery of the document : nor does it appear that he was present 
upon the occasion when the document was forged. We, therefore, think 
that s. 114 of the Indian Penal Oode has no application to the present 

case ; and that the proper section to convict him under would be s. 467/109 
of the Indian Penal Code. 

As regards the offence said to have been committed by the accused 

under s. 82, cl. (d) of the Eegistration Act, the evidence, to our mind, is 

doubtful. The Sub-Registrar, who is a respectable and responsible officer 

of Government, distinctly swears that the appellant did not take that part 

at the time the document was presented for registration which has been 

attributed to him ; and in the conflict of testimony which exists in this 

case, we think it would be unsafe to convict him under cl. W), s. 82 of 

the Registration Act. We, therefore, set aside the conviction under the 

Registration Act, and convict him under s. 467/109 of the Indian Penal 
Code only. 

In the circumstances, we think that the justice of the case will be 
amply met, having regard to the terms of the section [210] of the Penal 
Code under which we convict him, by sentencing the appellant to two 
years rigorous imprisonment. 

We might add that a point was raised before us by the learned vakil 
for the appellant to the effect that s. 467 of the Indian Penal Code had 
no application to the present case ; because the document, which was a 
kobala, was not actually registered, and, therefore, it could not possibly 
operate as a valuable security within the meaning of that section. We 
are, however, unable to accept this contention as correct ; because the 
section in question runs thus : “ Whoever forges a document which 

purports to be a valuable security or a will,” and so on. The words are 

which purports to he ” and not “ which is ” a valuable security. The 
document may not be an effectual document so as to pass title until it is 
registered ; but so soon as it is registered it takes effect from the date of 
execution thereof ; and although it may not be a valuable security until the 
registration is completed, still it “ purports ” to be a valuable security 
within the meaning of the section. We find that the Madras High Court 
in the case of Queen- Empress v. Ramasami (1), referring to the case in 
2 East's Pleas, p. 955, took very nearly the same view which we have just 
expressed ; and although the facts of the case were somewhat different 

from those of the present case, still the principle which is laid down therein 
equally applies to this case. 

S. c. B. 

(1) 12 M. 118. 
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APPELLATE CIVIL. 

Before Mr. Justice Macphcrson and Mr. Justice Ameer Ali, 


Gvannessa and others (Plaintiffs) v. Mobarakannessa 
AND OTHERS (Defendants)."^ [14th July, 1897.j 

Transftr of J ropertij Act [IV of 1882), s, MS— Exchange— Partition-— Evidence Act {I 
o/l872),ss. 21 (3). 11 {'2) — Adniissibilitt/of 2 }eiitionand written statement filed in a 
3jrevioH$ proceeding. 

Some of the'co owner.s possessing an undivided share in several [2113 properties 
took by arrangement a specific property in lieu of their shares in all the 
properties. 

Beld, that this transaction was not an “ exchange ” within the meaning of 
s, 118 of the Transfer of Property Act, but the completed transaction amounted 
to a “partition ” which ia not required by law to be effected by an instrument 
in writing. 

Frith V. Osborne (1), referred to. 

Where the plaintiffs and some of the defendants were co-owners of certain 
properties, the question at issue being whether there was a partition between 
them, and whether under that partition the defendants came to be in possession 
of a specific property in lieu of their shares in all the properties, a petition and 
a written-statement filed by the defendants in certain previous suits admitting 
, the partition and the exclusive acquisition of the specific property were put in, 
1) but objected to as inadmissible in evidence : 

\ Held, that the documents were admissible against those defendants under 
\ 33. 11, nl. (2) and 21 ol. (3) of the Evidence Act. 

Nate Vinayeh^. Narhan (2), relied upon. ^ 

tF., 3lnd. Cas. 247 ; R., 18 Ind. Cas. 524 = 6 L.B.R. 170 ;D., 5 C.W.N. 724.] 


The facts of the case fully appear from the judgments of the High 
Court. 

Dr. Bash Behary Ghose and Babu Upendro Nath Mitter, for the appeK- 
lants. 

Mr. C. Gregory and Moulvie Mahoyned Mustafa Khan, for the respond- 
ents. 

The following judgments were delivered by the Court (MaophkRSON 
and Ameer Ali, JJ.) : — 


JUDGMENTS. 

Macpherson, J. — The plaintififs Nos. 1 to 3 and the defendants 
Nos. 2 to 4, being the descendants of one Natlar Mahomed, were the 
owners of the jote which is the subject of this suit and other properties. 
In June 1888, they entered into a written agreement called a soUnaviat by 
which the plaintiffs took a two-third share and the defendants a one-third 
share of the jote. The solenayna is nob before us, and we are nob 
acquainted with its precise terms, but it is said to have effected a settle- 
ment of the disputes relating to all the family properties and to have 
provided for a partition of them. One provision admittedly was that, in 
the event of a partition, the defendants should take the whole jote as 
representing their share of all the properties. 


Appeal from Appellate Decree, No. 147 of 1896. against the decree of R. R. Pope, 

Esq., District Judge of Dinajpur, dated tho 7th November 1895, reversing the decree of 

Baboo Kah Prasanna Mukerjeo, Subordinate Judge of that District, dated tho 27th of 
June 1895. 

(1) (1876) L.R, 3 Oh. D. 618, (3) iQ B, 135. 
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[212] The plaintiffs claim a two-third share of the jote alleging a 
dispossession by the defendants in March or April 1892. The first defend- 
ant claims to have purchased the entire jote from the other defendants 
after the partition contemplated by the solenania had been made. The 
facts in issuo are : (1) Whether a partition in accordance with the terms 
of the solenama had been effected ; (2) whether after partition the first 
defendant bad purchased the jote from the other defendants. The lower 
appellate Court deciding both those issues in favour of the defendant, 
reversed the first Court’s decree and dismissed the suit. 

It is now contended that the transaction by which the vendee defend- 
ants obtained the jote being one of “ exchange ” under s. 118 of the 
Transfer of Property Act. could only be effected by a registered instrument 
and that there was no valid transfer of the jote to them. Also, that the 
District Judge in finding a partition has improperly relied upon two 
documents which were irrelevant and not evidence against the plaintiffs. 

The sohnama^ it may be observed, was registered, but there was no 
subsequent writing giving effect to the partition. 

The learned pleader for the appellant relies upon the case of Frith v. 
Osborne (l) as showing that the transaction referred to was in substance 
an “ exchange” as defined in s. 118. There, an undivided moiety of lands 
was vested in A, B and G as trustees of a settlement, which expressly 
authorized a partition, and the other moiety was vested in D, E and F as 
trustees of a settlement with power to sell or exchange, and a partition 
deed was executed by the trustees of the two moieties. The question arose 
^9 to whether the power of sale and exchange given to D, E and F 
authorized a partition, and that involved the further question, which was 
then doubtful, of the power of tenants in common to effect an exchange of 
their respective moieties of the land held in common before they had made 
a partition. The Master of the Rolls held that such an exchange could be 
ncade, and that the power of exchange was properly exercised by a partition. 
In deciding a question such as that now raised, we must avoid getting 
involved in the intricacies of the law of England relating to real property. 

[213] Assuming that there was what amounted to an “ exchange ” 
within the words of s. 118 between the vendor defendants and the 
plaintiffs, the undivided interest of the former in all the other properties 
being exchanged for the undivided interest of the latter in the jote, the 
Transfer of Property Act does not apply to the transaction. The exchange 
was intended to and did effect a partition. The completed transaction was 
the partition by which the parties held in severalty the lands which had 
been before held in common. The law does not require a partition to be 
effected by an instrument in writing, and the right of partition being an 
incidenii of property held as this property was, the right is not, according 
to the second section, affected by any of the provisions of the Act. The 
Act, moreover, does not profess to deal with partitions or the way in 
which they are to be effected. 

Treating, therefore, the transaction as a partition, although it 
may have been effected in a way which involved, as between the 
co-owners, a transfer of the ownership of parts of the undivided property 
amounting to an exchange, I hold that it does not come under s. 118, and 
that it was not necessary to complete it by a registered instrument. 

The documents objected to are Exs. 9 and 43, the former being 
a petition, and the latter a written statement, put in by the vendor 
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defendants in certain suits, and they contain statements of those defend- 
ants that thev were in possession of the entire jofe. The District Judge 
says they were objected to before him as containing admissions made by 
the defendants which could nob be proved on their behalf, and that is all 
we know about them. 

The vendor defendants, wbo are charged in the plaint with colluding 
with the vendee, the first defendant, pub in a verified written statement 
denying the partition and the sale, and one of them, it is said, was ' 
examined as a witness for the plaintifi. It is clear that they were 
supporting the plaintiffs’ case, and I think the statements which went to 
show that there had been a partition and that they had changed their 
attitude could be proved as against them. The reference to s. 157 is 
probably a mistake, but I think the Judge was right under the circum- 
stances of the case in bolding that the statements were admissible under 
8. 21 (3) and s. 11 (2) of the Evidence Act. 

[214] The appeal is dismissed with costs. 

Ameer Ali, J. — I am of the same opinion. Two questions were 
raised in this appeal: (1) That the District Judge was wrong in relying on 
certain documents referred to in his judgment as they were inadmissible 
in evidence against the plaintiffs ; and (2) that, as the transaction by which 
defendants 2 to 4 are alleged to have acquired the property in suit was or 
amounted to an " exchange,” under the provisions of s. 118 of the Transfer 
of Property Act, it ought to have been effectuated by a registered dooumentj 
andcDot having been so done, the defendants 2 to 4 could not acquire any 
title thereto or convey any title by their sale to the first defendant. 

As regards the first point, it must be remembered that the question at 
issue in the case was whether or not there was a partition between the heirs 
of one Naffar Mahomed, viz., the plaintiffs and defendants 2 to 4 and 
whether under or in consequence of that partition, defendants 2 to 4 had 
acquired an exclusive right to the property in suit. The defendants 2 to 4, 
from whom tlie first defendant purchased the jote denied in their written 
statement that they had exclusively acquired or were in exclusive possession 
of the property. They denied also the fact of the sale to the first defendants 
It appears that the second defendant was examined on commission on 
behalf of the plaintiffs. Under the circumstances, therefore, it is clear 
that the defendants 2 to 4. though placed in the category of defendants, 
were exactly in the same position as the plaintiffs, and that their interest 
were more or less identical. The two documents objected to area peti- 
tion and a written statement filed in some previous proceeding or 
proceedings, in which the defendants 2 to 4 admitted the partition, and 
the exclusive acquisition by them of the jofe in suit. These documents 
were, therefore, clearly admissible against them. But 1 go further and 
hold that, having regard (to the position of the parties, the statements 
contained in these documents are admissible generally in corroboration 
of the first defendant’s allegation. The plaintiffs and defendants 2 to 4 
were co-owners of certain property, and the fact in issue in the present 
case is, as already stated, whether there was a partition between them* 
and whether under that partition the defendants 2 to 4 acquired or came 
to be [215] in possession of a specific property in lieu of their shares in 
all the properties. Any act done or statement made by any of the oo- 
owners which tends to corroborate the fact of partition would be relevant 
to the inquiry and consequently admissible in evidence. In Naro Vinayek 
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V. Nathan (1) statements such as we find here were held to come under 
the provisions of s. 11 of the Evidence Act. I am, therefore, of opinion 
that the petition and written statement, to the admissibility of which 
objection has been taken in this Court, are facts which by s. 11 are 
relevant as they make the existence of the partition, which is the fact 
in issue, highly probable, and that no error has been committed by the 
District Judge in relying on them. 

As regards the second point the grounds of decision have been so 
clearly stated by my learned colleague that 1 have very little to add. I 
only wish to observe that English cases are of much assistance in eluci- 
dating general principles and construing enactments when the Acts of the 
Indian Legislature happen to be in pari materia with English Statutes. But 
it would be dangerous, I think, to introduce into this country the compli- 
cated principles or incidents of the English law relating to real property. 
The question, however, is whether s.ll8 of the Transfer of Property Act is 
applicable to a transaction of the nature alleged, and found by the Judge to 
have taken place between the plaintiffs and the defendants 2 to 4. 
Section 118, in my opinion, is not applicable to cases where some of the 
co-owners possessing an undivided share in several properties take by 
arrangement a specific property in lieu of tbeir sbai’es in ail. Section 118, 
as its language shows, refers to cases where two persons owning two specific 
properties transfer or convey their respective ownership one to the other. 

In this country a partition between co-owners does not require to be 
effectuated or evidenced by a written document, and there is nothing in 
the Act or in the phraseology of s. 118 to warrant the suggestion that the 
Legislature intended to make any alteration in the recognized law on the 
subject, 

Eor these reasons I agree in dismissing the appeal with costs. 

Appeal dismissed. 
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[216] APPELLATE CIVIL. 

Before Mr. Justice Maepherson and Mr. Justice Ameer Ali. 

Abdool Latip Moonshi AND ANOTHER {Judgment^debtors) v. Jadub 

Chandra Mitteb {Decree-holder Auction-purchaser).'^ 

[3rd September, 1897.] 

Sale for arrears of rent — Application to set aside sale — Ber.gal Tenancy Act iVlII of 
1886), s. 174, cls> (1) and (2) — Deposit of decretal amount incorrectly calculated by 
ministerial oncers of Court — Effect of deposit without a prayer in express ttrms to set 
aside the sale — Cballans— Practice. 

The judgment-debtor, within thirty days from the date of sale of his holding 
for arrears of rent, deposited in Court under s. 174 of the Bengal Tenancy Act 
the decretal amount by a challan endorsed by the chief ministerial ofScer of 
the Court executing Ibe decree. Subsequently it was discovered that the 
amount was short by 9 pies, which the judgment-debtor forthwith paid in, 
making up the deficiency, and presented a petition, praying that “the execution 
case may be declared as finally closed,’’ but without applying in express terms to 
have the sale set aside : Held., that under a, 174 of the Bengal Tenancy Act the 
Court was bound to set aside the sale, notwithstanding that the applicant did 
not in express terms ask for that relief. Ugrah Lall v. Radha Pershad Singh{2), 
referred to. 

* Appeal from Order, No. 292 of 1896 against the order of R, R. Pope, Esq.. District 
Judge of Dinajpur, dated the llth of May, 1896, affirming the order of Babu Debendra 
Nath Roy, Munsif of Dinajpur, dated the 22nd of February 1896. 

(1) 16 B. 126. . (9) 18 C. 255. 
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Per Ameer At.1, J.— The fact of hie depositing the amount was a sufficient 
indication of his intention to seek the relief. 

Per Macpherson, J.— The c/iaZ/an which sets out the purpose of the deposit 
may be regarded as a sufficient application. 

13 C.L.J. 4G7 = 10 Tnd. Gas. 51 ; 14 M.L-T. 534 = (1914) M.W.N. 62 = 22 Ind. Gas. 
201 ; R . 11 C.W.N. 116 ; 1 O.C. 193 (196) ; D., 26 0. 449 (P.B).] 


The facts of the case sufficiently appear for the purposes of this 
report from the judgments of the High Court. 

Syud Shamsul Huda, for the appellants. 

Dr. Rash Behaty Ghose and Babu Jasoda Nandan PaTattianiki for the 

respondent. i tt- u l 

The following judgments were delivered by the High L/Ouro 
(Macpuerson and Ameer Ali, JJ.). 


JUDGMENTS, 


Ameer Ali, J. — It appears that on the 6bh of January 1896 the hold- 
ing of the appellant, who is a raiyat, was sold in execution of a decree 
obtained by his landlord, resoondent in this Court, for [217J arrears of 
root, and was purchased by the latter on the 3rd of February. The 
appellant deposited in Court, under the provisions of s. 174 of the Bengal 
Tenancy Act, the amount recoverable under the decree, with costs and 
a sum equal to tive per cent, of t4ie purchase-money. On the 7th of 
February the decree-holder presented an application to the Munsif, stating 
that the judgment-debtor had deposited 9 pies too little, and praying that 
the sale he confirmed, whereupon the Court ordered that the judgment- 
debtor might apply to have the sale set aside. The Court did nob express 
any opinion whether the statement made in the decree-holder’s petition 
that the amount deposited was short by 9 pies was correct or nob. From 
the form of the order it would seem that the Munsif did not consider it 
well founded. However that may bo, on the same day, presumably in 
order to be on the safe side, the judgment-debtor presented the following 


petition to the Court : — 

“That on account of the claim in the above case together with costs 
and damages a sura of Rs. 52-9-10 gds. was deposited on the 3rd February, 
bub upon a calculation it has been found that the said amount of claim 
has been deposited less by 3 pies (15 gds.). It is therefore prayed that 
the Court may be pleased to allow the said deposit of 3 pies to be deposited 
and to declare the execution case as finally closed,” 

This petition does nob appear to he dated, but tiio impression of the 
seal of the Court boars date the 7bh of February. The 9 pies was thus 
brought into Court on the 7bh of February, and was ordered to be received 
on the lObh of February by a challa^i of that date. 

The lower Courts have refused to set aside the sale of the appellant's 
holding, on the sole ground that as he made no apnlioation it could not be 
set aside. The District Judge, in ailirmiug the order of the Munsif, says 
that “subsequently on the lObh February the judgment-debtor deposited 
in Court the 9 pies necessary, but made no application to set aside the* 
sale.” It seems to me that the learned Judge is in error on both points ; 
the 9 pies was brought into Court on the 7th of February at the latest 
and not on the 10th, and the judgment-debtor did apply by the pebitioa 
of that day to have the sale sob aside. No other moaning can reasonably 
be attached to the prayer of that petition. 

The Courts below have rejected the anpellant's application to 
£218] set aside the sale of his holding, apparently on the ground that 
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under the law the judgment-debtor is bound to apply for that purpose in 
express terms. 

Section 174 of the Tenancy Act, which gives to the raiyat the right 
of having the sale of his holding set aside, runs as follows : — 

(1) Where a tenure or holding is sold for an arrear of rent due 
thereon, then, at any time, within thirty days from the date of sale, the 
judgment-debtor may apply to have the sale set aside on his depositing 
in Court, for payment to the decree-holder, the amount recoverable under 
the decree with costs, and. for payment to the purchaser, a sum equal to 
five per centum of the purchase money. 

(2) If such depoist is made within the thirty days, the Court shall 
pass an order setting aside the sale, and the provision of s. 315 of the Code 
of Civil Procedure shall apply in the case of a sale so set aside.’* 

The remainder of the section is immaterial for the purposes of the 
present case. The Act nowhere provides bow or in what mode the 
judgment-debtor is to apply. There is nothing to compel the judgment- 
debtor to apply by a mukhtear or pleader, ami in fact it is conceded that 
he might have applied verbally and in person. But it is said that the 
words may apply” indicate that some sorb of application is necessary. 
Suppose the judgment-debtor happens to be a dumb person, would he be 
debarred from having the benefit of this section, or would he be compelled 
to employ a proxy in the shape of a pleader or mukhtear? Surely this 
could hardly be the intention of the Legislature. In my opinion the fact 
of bis depositing the amount is a sufficient indication of his intention to 
seek the relief which the law provides. Ha brings in the money with 
what object ? Surely for no other reason but to have the sale of 
his holding set aside. And I think the provisio.ns of sub-s. 2 clearly 
support this view. It declares that if the deposit is made, the Court shall 
pass an order setting aside the sale. It shows that when the amount is 
deposited, it becomes the duty of the Court to set aside the sale. In my 

opinion the appellant did, as a matter of fact, apply to set aside the 

s^ale, and even if he did not, having deposited the amount, he is entitled 
L219] to have the sale set aside, and the Court is bound (under sub-s. 2 of 
s. 147) to make an order to that effect. 

This, as I have already stated, was the sole ground on which the 

lower Courts have refused to set aside the sale. In this Court it was 

urged that as the amount deposited by the appellant on the 3rd of February 
fell short by 9 pies, the sale ought not to be set aside. This point does 
not appear to have been pressed in either of the Courts below, for there is 
not the smallest reference to it in their judgments. And I do not feel 
disposed to entertain it in this Court. Nor are the circumstances of the 
case such as to induce me to do so. The anction-purohaser, who is 
admittedly the landlord df^cree-holder, incurs no loss : he seeks to tie the 
appellant down to the strict letter of the law. In that case he ought to 
have pressed the point in the Courts below. 

So far as the question raised here is concerned, the present case is 
exactly similar to the case of Ugrah Lall v. Radha Pershad Singh (1) 
decided by Petheram, G. J., and myself. In that case also the raiyat^ 
judgment-debtor, deposited within the month a certain amount which waa 
found afterwards to be short of the exact sum required by a trifling 
amount, which was subsequently paid up. And we held that the Munsif 
had acted rightly in setting aside the sale. 
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Assuming that the decree-holder, in a case like this, is entitled to 
urge the point here, I think that as the materials on the record are sufid- 
cient to enable the Court to form an opinion whether it is well founded or 
not, it would only cause harassment to the judgment-debtor to remand the 
case for further inquiry. Ordinarily a judgment-debtor has no idea of the 
amount of costs and the additional sum payable by way of damages or 
compensation, which is calculated ou the basis of a percentage on the 
purchase money. As a matter of well known practice the calculation is 
made in the office of the Judicial Officer executing the decree ; and the 
aggregate amount is then entered in a cliallan or order to the Treasury 

Officer to receive and credit the same. 

These challans contain three parts : The first part is to be filled in 
by the payer, the second is to be filled in by the Court [220] or under its 
orders, and the third part is to be filled in at Court by the cashier or the 
Treasury Officer. The first part of the chalian, dated the 3rd February 
1896, given to the appellant, runs thus : — 


Name of per- 
son or persons 
on whose behall 
the money is 
tendered. 

Name of person 
or persons to 
whose credit the 
amount is to be 
placed in the 
Court’s Book, 

Number of | 
suit or date of 
judicial decree j 
or order (if auy^j 
the amount is j 
tendered. 

1 

Particulars of 
Receipts. 

i 

) 

Ajnount tendered. 

! 

Remarks, 
if any. 

1 

2 

3 

4 

1 

5 1 

1 

6 

1 

1 

! 

Abdul Latif 

Jadub Chun- 

Rent decree, 

Mention in the 

\ 


Munsbee. 

det Mittor. 

No, 882 of 1895. 

sale proclamation. 

1 

Fifty-two 

Judgment- 

' Decree-holder. 


Rs. As. P. 

Rs. As.P. 

Rupees 

debtor. 



48 15 5 

1 

1 

seven 




[Sale 

L 

' annas and 


1 


'fee 11 10 

1 

t 

; nine pie 




Damages 2 7 0 


i only. 




52 7 15 

52 7 9 

1 


(Not legible) Abdul Latif, 

Signature of Chief Signature of the person 

^linistoriftl officer. tendering the money. 


It bears the endorsement of the chief ministerial officer, presumably 
to vouch the accuracy of the amounts entered in the 4bh column ; other- 
wise his endorsement would be meaningless. 

The second part runs thus : — 

* 


Registered 

Number. 

Registered 

Date. 

Account to bo credited whothor Civil 
Court deposit, fines or forfeitures, stamp 
duty and penalties, or miscellaneous or 
petty receipts. 

1 

As per Court's 
ohallan 
register. 

1 

2 

3 

4 

1161 

3rd Feb. 
1896. 

C Deposit. 
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[221] and concains the following order fco the Treasury Officer, Dinajpur : — 
To 

Tbs Treasury Officer, Dinajpur. 

(Not legible) 

Receive and credit the above il tendered to you 
Signature of the before 3 P.M. to day. 

Accountant. (Not legible) 

District Judge’s Signature of the Judge in charge, 

Court, dated 3rd February 1896. 

This order is signed by the Jndiciai Officer in charge, and is counter- 
signed by the Accountant of the District Judge*s Court. 

Fart third runs thus : — 


Received Notes. 

Received silver and copper. 

1 

m 

% 

1 

1 

• 

• 

1 

1 

Treasury Officer entered 
j here number of notes. 

1 

! 

1 

« 

Received Total Rupees 

52 

7 

9 



Signature Cashier of the Court, &o 

(not legible) (not legible) 

3rd February 1896. Accountiot of the Treasury. 

It will be seen from the above that the amount which the apnellant 

deposited was checked iu the sheriskta or office of the Judicial Officer 

executing the decree ; its accuracy is vouched by the chief ministerial officer; 

it is then placed before the Judicial Officer, and receives bis sanction. With 

all those guarantees for accuracy the appellant goes and deposits the 

money. It can hardly be said under the circumstances that the appellant, 

a raiyat, is responsible for a mistake in calculation made in the office. 

He did what under the law he was required to do, viz.y to obtain &ckallan 

for the amount that he had to deoosit, for without the necessary challan 

he could nob have paid the amount. With that document he goes to the 

Treasury [222] and deposits the sum of money stated therein. The 

decree-holder (purchaser) then discovers the deficiency of three farthings, 

and as soon as the judgment-debtor comes to know of it he pays in that 
also. 

To uiy mind it would be grievous under the circumstances to hold 
that be is disentitled to have the sale of his holding set aside. 

For all these reasons, I would decree the appeal and set aside the 
orders of the Courts below, and would direct that the sale of the 6bh of 
January 1896 be set aside with costs in this Court. W’e allow the 
appellant no costs in the Courts below. 

Macpherson, J. — I agree that a separate and formal application for 
the setting aside of the sale under s. 174 is not essential, and that if the 
necessary amount is deposited in due time the Court must set aside the 
sale. ^ The challans, by which the amount is deposited with the Court's 
permission and which sets out the purpose of the deposit, may be 
regarded as a sufficient application. The decision of the lower Courts 
cannot, therefore, be supported on the ground on which it rests. 
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That being so. I am not prepared to dissent from the conclusion of 
my learned colleague, that the case is practically governed by the case to 

which he has referred. 

_ .j. Appeal allowed. 


25 C. 222 :=2 C.W N. 37. 

MATRIMONIAL JURISDICTION. 


Before Mr, Justice Ameer Ah. 


K. M. Butt [Fetitioner) v, F. C. K. Butt {Besvondent),^ 

[6bh September. 1897.] 

Practice— Divorce-- Withdrawal of petition for dissohition of martiaqe-Co9ts of peti^ 

tioner, on what scale allotoed — Divorce Act {l\ of lbB9j, ss. 7, 35 and 45. 

The petitioner on the 2nd June 1896 presented her petition, in which she 
prayed for the dissolution of her marriage with the respondent on the grounds of 
adultery and cruelty. A commission was issued at her uisuuice to examine witness- 
es in England on the charges of adultery and cruelty, and the result of their 
evidence was that the petitioner was satisfiid that [223] the charges brought by 
her against her husoand were wholly unfounded, and she on the 2nd September 
1897 applied for leave to withdraw her suit, and for payment of her costs by the 
remondent. She contended that her costs should be paid by him as between 
attorney and client. The respondent submitted he ought to pay costs as between 
party and party. Held, that the petitioner’s costs, including costs of this 
application, be taxed as between party and party, it being open for the attorney 
for the wife to sue the husband for the rest of the costs. 

On the 2nd June 1896 the petitioner. Kathleen Mary Butt presented 
her petition, in which she prayed for the dissolution of her marriage with 
the respondent Frank Charles Kernot Butt on the grounds of adultery 
and cruelty, or in the alternative for a judicial separation and for the custody 
of her child. Subsequently a commission was issued at the instance of 
the petitioner to examine certain witnesses in Kngland. Upon the reiurn 
of the commission executed the petitioner found that the evidence taken 
thereunder did not support the charges made by lier in her petition, and 
determined to withdraw her suit. 

On the 2nd September 1897 she applied by petition for liberty to 
withdraw her suit, and for an order that the respondent should pay her 
costs of the suit to be taxed on such scale as the Court might direct. 

Mr. Garth, for the petitioner. — The petitioner withdraws her petition, 
The only question now before the Court is what the scale of costs should 
be. The respondent contends that he ought to pay costs as between party 
and party, whereas the petitioner’s contention is that he ought to pay her 
costs as between attorney and client. The withdrawal of the petition is 
no reason why the solicitor should be deprived of his costs. The Court 
assumes the wife has nothing, and the solicitor is entitled to be paid his 
costs in full, and that would be costs as between attorney and client. In 
Eobertson v. Eobcrtsoii (1) it was held that the costs of the wife payable 
by the husband were not limited to the amount raid into Court or secured 
by the husband for that purpose. Otway v. Otway (2) and Holt v. Holt 
and Fleming (3) also support this contention. The Court would nob allow 

* Matrimonial Juriadiobion, Original Civil Suit No. 4 of 1896. 

(1) (1881) L. R. 6 P. D. 119. (2) (1888) L. R. 13 P. D. 141. 

(3) (leeSl 28 li. J. P. and M. 12. 
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the solicifeor to lose costs due to him from his client, and the client under 
the circumstances is in reality the husband. 

[ 224 ] Mr. J, G. Woodroffe, for the respondent. — There is express 
authority that the costs should be as between party and narty ; it was so 
held by the old Ecclesiastical Courts, and the same rule has been followed 
after the passing of the Matrimonial Causes Acts of 1857 and 1858. In 
an ordinary suit the costs would be as between party and party, costs as 
between attorney and client being allowed only when it is expressly 
provided for, as in a mortgage. The general rule, therefore, is that costs 
should be allowed as between party and party. There is nothing in 
matrimonial causes to take them out of the general rule. Sections 7, 35 
and 45 of the Indian Divorce Act (IV of 1869) are the only sections which 
apply to costs, and they seem to indicate that the Courts in India should 
act on the principles of the English Courts of Divorce. The general 
principles of taxing costs against a husband in a matrimonial cause are 
the same as in other cases, — Browne on Divorce, 5th edition, p. 361. In 
England formerly the wife was allowed costs as between party and party 
up to the setting down of the case for trial,— Browne on Divorce, 5bh 
edition, p. 342. Can it be said that the principle is different after the 
case is set down for trial as to the recovery of costs reasonably incurred 
by the wife? [See Browne on Divorce, 5th edition, pn. 359 and 360 — 
Ottaioaxj V. Hamilton (1).] The Matrimonial Causes Acts of 1857 and 
1858 do not contain provisions for costs as between attorney and client. 
That shows that the costs should be taxed as between party and party. 
If a case can be made out with reference to the other costs so as to bring 
them in as necessaries, then the remedy is by suit properly framed ; those 
costs cannot be proved before the taxing officer— A/to v. Alhn and 
HArcy (2;, Stocken v. Pattrick (3). There is no doubt on the English 
aubhoiities that the scale of costs should be as between party and party. 
The only authorities in the Indian Law Reports are P. v. P. (4) and 
Hatall V. HataLl (5). They appear at first sight to be against this conten- 
tion , but in the first case the point was nod alluded to in the judgment, 
and in the second case the point was not raised. 

JUDGMENT. 

[ 225 ] Ameer Ali, J. — This was a wife’s petition for dissolution of 
her marriagaon the ground of the respondent’s cruelty and adultery. A 
commission was taken out to examine witnesses in England, and the result 
of their evidence is that the petitioner is satisfied that the charge of 
adultery brought by her against the husband was wholly unfounded. She 
therefore applied to withdraw the suit, and by consent an order was made 
to that effect on the 2Dd September instant. I, however, reserved for 
consideration the question of the principle on which the petitioner’s costs 
to be paid, by the respondent should be taxed. On her side it has been 
argued that the costs should be taxed as between attorney and client. On 
the respondent’s side it has been urged that they should be taxed as 
between party and party. So far as can be gathered from the reports this 
is the first ease in which the question has been expressly raised in this 
country, and as it involves a principle of some importance it is necessary 
that it should be carefully and fully considered. 

The Indian cases cited at the bar do not afford much assistance. 


fl) (1878» 3 O. P. 1>, 393. (9) (1860) 2 8w. & Tr. 107. 

(3) (1873) 29 Ii. T. (N. S.) 507. (4) 9 B. U. R. Ap, 6. (6) 9 M. 12. 
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In the case before Macpherson, J., in P. v. P, (l) the prayer waa 
that the petitioner, who was the attorney for the wife, should have his 
costs taxed as between attorney and client. The learned Judge, after 
dealing with the facts and circumstances of the case, made the following 

order : — . . , . l u i. ^ 

“ Therefore, although I shall order the petitioner s costs to be taxed 

and to be paid by the respondent to her attorney (he being substantially 

entitled to such an order), her attorney must personally bear his own costs 

of this application. The peulioner’s costs will be taxed on scale 2. ’ 

There is in the ordering part no reference to the prayer in the petition 

that the costs should be taxed as between attorney and client. The 

inference is that tiiat portion of the prayer was not acceded to. 

In Natali v. Natali (2) it was directed that the costs of the wife should 

ba taxed as between attorney and client, but it does not appear that the 


point waa argued or considered. 

[226] The Indian Divorce Act (s. 7) provides ; ‘ That subject to the 
provisions contained in this Act, the High Courts and District Cour s shall, 
in all suits and proceedings hereunder, act and give relief on principles and 
rules w'hich, in the opinion of the said Courts, are as nearly as may be 
conformable to the principles and rules on which the Court for Divorce 
and Matrimonial Causes in England for the time being acts, and gives 
relief. ’ 

Section 35 deals with the question of costs, but does not lay down 
any rule regarding the mode in which the costs of the wife should be taxed. 
Section 45 declares that '* subject to the provisions herein contained, all 
proceedings under this Act between party and party shall be regulated by 
the Code of Civil Procedure.” 

Under these circumstances I must, having regard to the provisions of 
s. 7 of the Act. look for guidance to the English cases. 

Mr. Garth for the petitiouer has contended that as the husband has 
to pay the wife’s costs, it follows that he must pay what she is liable for 
to her attorney, and he has referred bo Bohertson v. Robertson (3). This 
was an appeal from the judgment of the Divorce Court, and one of the 
questions raised was whether the costs of the wife payable by the husband 
were not to excoeu the amount paid into Court or secured by him. It was 
held that such costs were not limitoil to the amount paid into Court or 
secured by the husband, and the conclusion come to is thus expressed by 
the Master of the Rolls at p. 123 : — 

“ It appears to me, therefore, that when the defence is fairly and 
reasonably conducted the solicitor ought to he paid iu full his costs, that 
is, his costs properly incurred.” 

In Otway v. Otway (4) a similar question came up for consideration. 
In that case the wife was found guilty of adultery, and the question was 
whether the husband was liable to pay the costs reasonably incurred by 
her in the appellate Court, and it was held that he was. No question as 
to the mode of taxation was considered or decided in either of those 
two cases. 


[227] The cases cited for the respondent bear more directly on the 
question. In Stocken v. Pnttrick (5) the solicitor brought an action at 
common law for the recovery of his costs from the husband, and Chief 
Baron Kelly, in dealing with tho questions raised before him, expressed 


(1) 9 B.L, R. Ap. 6. (2) 9 M. 12. 

(4) (1888) L.R. 13 P.D. 141. 


152 


13) (1881) L.R. GP.D, 119. 

(5) (1873) 29 L. T. (N. S.) 607. 


XIII.] 


BUTT y. BUTT 


25 Cal. 228 


himself in terms which clearly indicate the principle on which I ought to 
act in this Court. Tbe husband, who was the defendant in that action, 
had taken various objections to the suit of the solicitor, and in dealing with 
one of them, the Chief Baron says at p. 509 : — 

“Then there is another defence set up on behalf of the defendant 
which Mr. Griffiths Hi'gusd with much earnestness and considerable 
ability. He says, and says truly, that where a suit of this nature is insti- 
tuted by a wife against her husband, it must be carried on through the 
medium of an attorney, and the attorney may, under certain circumstances, 
call for his costs from day to day. Thar, is the rule in the Divorce Court 
having jurisdiction over causes of this nature, and no doubt he is entitled 
to claim bis costs from day Co day. Moreover, if the suit is proceeded with 
and the result is a decree, be may claim the costs in that suit, if the suit 
has terminated in favour of the wife. No doubt it is in the discretion or 
judgment of the Court to allow them and decree to the wife the costs of 
tbe suit; but whether the plaintiff shall recover and so be held entitled 
to the costs of suit, or whether, as it may be, the suit may be found against 
her and no costs are allo^ved, if the costs are allowed, no doubt the attorney 
may obtain these costs, but only costs between party and party, and they 
have nothing to do with the costs as between attorney and client any 
more than in any action of debt in tbis Court. The attorney may recover 
those costs. He is nevertheless entitled to sue his client on whose behalf 
he has carried on the suit for the extra costs between attorney and client, 
and recover them subject bo tbe deductioa of any money be may have 
received on account.” 

This shows that in tbe Matrimonial Court the wife’s costs are taxable 
as between party and narty. and that the attorney may recover the I'est 
of the cost5 in an action ab law against the husband. 

Another case Ottaway v. Ea7)iili07i (U bears still more distinctlv on 
the subject. There also the wife’s attorney had brought an [228] 
action for bis extra costs not covered by the taxation in the Matrimonial 
Court. The nature of the claim is thus stated by the Judge in the 
first Court : The cost.s of the wife against the defendant as between 
party and party had been taxed upon the application of the wife, but the 
costs for which the plaintiff sued <l 0 fendaat in this action had been dis- 
allowed, and the plaintiff sought bo recover them as costs which would be 
properly allowed as between attorney and client, and as such being 
necessaries supplied to the wife.” And holding that they were necessaries 
the Judge decreed the plaintiff's claim. 

On appeal by the defendant, Lord Justice Bramwell observed as 
follows: ^ I cannot see that because the plaintiff has obtainel from the 
Divorce Division such sums as are allowed upon taxation, he is to be 
debarred from recovering the extra coses by an action against the husband.” 

The rule applied to taxation in the Divorce Division is indicated here, 
bub it is more clearly expressed in Lord Justice Thesiger’s judgment ab 
p. 401. He says ; — 

T now come to the question whether, under the Divorce Acts, tax- 
ation is the only remedy which the wife or the solicitor appointed by her 
has for the recovery of extra costs. If it could have been established that 
these statutes provide for the taxation of a wife’s costs against her husband 
as between solicitor and client, there would have been great force in the 
argument that the remedy to be adopted is the use of the process of the 
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Divorce Division to obtain payment of them. At all events the oonteation 
would have been well founded that where a wife, or a solicitor employed by 
her, applies to the Divorce Division to tax the costs, there would be such 
an election as to prevent either of them suing subsequently in an action 
at law.*’ Then, after referring to s. 51 of the Matrimonial Causes Act. 20 
and 21 Viet., Chap. 85, he proceeds : “ These words seem to confer 

only the power of giving costs as between party and party, and in many 

cases the jurisdiction of the Court ought to be thus confined, for it has to 
deal, not only with husband and wife, but also with other parties, at least 

where the husband is the petitioner.” 

1 may here observe that the power over costs contained in the Code 
of Civil Procedure is given to the Matrimonial jurisdiction [229] of 
this Court bv s. 45 of the Indian Divorce Act, and that this section is thus 
in effect similar to s. 51 of the Matrimonial Causes Act, and points to 
the same conclusion. 

Lord Justice Thesigar also refers to Allen v, Allen and D' Aroy (1), as 
showing that the Matrimonial Courts tax the costs of the wife payable 
by the husband between party and party. 

In this case it was taken for granted that the wife's cos^s are taxed 
as between party and party, but the Judge Ordinary pointed out that in 
applying the rule a liberal construction should be put upon it. He says : 
" This taxation must certainly be reviewed. The question of the principle 
on which costs are to be taxed in matrimonial suits has not yet been 
settled, hut I apprehend that I must adopt, as far as I can, the principles 
on which the Ecclesiastical Courts proceeded, I am informed that the 
principle of taxation in those Courts was as iietween party and party ; but 
that term lu»d a very different construction from that put upon it in 
Common Law Courts, because there they only allow the costs of such 
issues as are found for the persons who are to receive costs." He then 
proceeds to state the grounds on which a liberal construction should be 
put on the rule. 

The result is, that I must follow the English rule, which seems clear. 
It will be open to the attorney of the wife to sue the husband for those 
costs which may not 1)0 allowed as between party and party. Mv direction 
is tliat the petitioner’s costs, including the costs of this application, be 
taxed as between party and party, but liberally according at the meaning 
put upon the scale in Allen v. Allen (l). The conclusion at which I have 
arrived is. I 6nd, in accordance with the practice followed in this Court. 
Mr. Belchambers, the Taxing Oflicer, lias at my request furnished a note, 
in which he says ; ‘ The wife’s costs in a aiatrimonial suit are taxed as 
between party and party on a liberal scale, full costs properly incurred 
being allowed." See note at pp. 291 and 292. Belchambers’ “Rules and 
Orders." 

Attorneys for the petitioner; Messrs. Morgan iC Co. 

Attorneys for the respondent : Messrs. SaJiderson Co. 

H. W. 
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[230] APPELLATE CRIMINAL. 

Before Mr, Justice Banerjee and Mr, Justice Wilkins. 

Ali Fakir {Appellant) v. Queen -Empress {Bespondent)J 

[23rd September, 1897. j 

Charcje to Jury — Misdirection by the Judge — Erroneous verdict owing to misdirection — 
Failure of justice — Criminal Procedure Code [Act X of 1882), ss. dis. 423 [d) and 537. 

On a charge of rape the Judge in his charge to the jury said : “ You will 
observe that this sexual intercourse was against the girl’s will and without her 
consent, &o.,” instead of saying, as be ought to have done, “you will have to 
determine upon the evidence in this case, whether the intercourse was against 
the girl’s will, &c.,” and the charge went on in the same style of stating to the 
jury what had been proved instead of leaving it to them to decide what in their 
opinion was proved. In the concluding sentence of the cbarga the Judge said : 
“You have seen the witnesses, and I have no doubt that you will return a just 
verdict.” 

Held, that such a charge amounted to a clear misdirection, and that the 
verdict was erroneous owing to such misdirection. Even the concluding sentence 
did not satisfy the requirements of a proper charge. 

The provisions in s. 423 [d) and s. 637 of the Criminal Procedure Code do not 
require that the Court is to go through the facts and find for itself whether the 
verdict is actually erroneous upon the facts. 

[R., 26 M. 1 (18) = 2 Weir 521 (531).] 


Appel- 

late 

Criminal. 

25 C. 230. 


The accused in this case was charged under ss. 376 and 354 of the 
Penal Code. The jury returned a verdict of guilty, and the Judge 
accepting the verdict sentenced the accused to transportation for life. 
The accused appealed against this finding and sentence on the ground, 
that there was misdirection to the jury, and that the verdict was 
erroneous in consequence of such misdirection, and also on the ground of 
severity of sentence. 

No one appeared for the accused. 

The Officiating Deputy Legal Remembrancer (Mr. Ahdur Rakim)^ 
appeared for the Crown. 

The judgment of the High Court (Banerjeu and Wilkins, JJ.) 
was as follows : — 


JUDGMENT. 

[231] The appellant in this case was tried by jury before the 
Sessions Court of Dacca on charges of rape and assault to outrage female 
modesty, punishable under ss. 376 and 354 of the Indian Penal Code. 
The jury returned a verdict of guilty, and the learned Sessions Judge 
accepting the verdict has sentenced the accused to transportation for life. 
Against this finding and sentence the accused has appealed ; and the 
appeal lies on a matter of law only (see s. 418 of the Code of Criminal 
Procedure) and also on the question of the severity of the sentence which 
as the section just referred to provides, is to be deemed a matter of law. 
Clause id) of s. 423 further provides : “ Nothing hereinafter contained 
shall authorize the Court to alter or reverse the verdict of a jury unless it 
is of opinion that such verdict is erroneous owing to a misdirection by the 
Judge or to a misunderstanding on the part of the jury of the law as laid 
down by him.* ** Therefore, before a verdict can be interfered with, we 


* Crimin'Jbl Appeal No. 629 of 1897, against the order passed by F.8. Hamilton, 

Esq., Additiopal Sessiqns Judge of Daooa, dated the 2nd of August 1897. 
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1897 must be safeisbed that such verdict is erroneous owing to a misdirection 
SEP. by the Judge or a misunderstanding on the part of the jury as to the 

lawlail down by him. In the present cas^, the law has been clearly 

Appel- down by the Judge, and no question can be raised as to the law laid 

LATE down by him being misunderstood by the jury. The question, therefore, 
Criminal which reallv arises for our consideration here is whether the verdict is 

0 rroneous owing to a misdirectiori by the Judge, and that question resolves 

23 C. 230. other questions, first, whether there was any misdirection 

bv the Judge in this case, and, secondly, if there was any misdirection by 
the Judge, whether it can be said that the verdict was erroneous owing to 
such misdirection, or, in other words, whether within the meaning of 
s. 537 of the Criminal Procedure Code the misdirection has occasioned a 

failure of justice. 

With reference to the first question, we observe that the learned 
Judge’s charge (o the jury is vitiated by this material misdirection, that 
it never once tells the jury that it is for them to consider whether upon 
the evidence adduced in the case the offences are established as a matter 
of fact. After having explained the law to them, the learned Judge says 
to the jury : ' You will observe that in this case the sexual intercourse 
was against the girl’s will [232] and without her consent, or, at any rate, 
with only such consent as she gave under fear of the accused s threats 
of violence to her,” instead of saying, ks he ought to have done, you 
will have to determine upon the evidence in this case whether the sexual 
intercourse was against the girl’s will, etc., ’ and the charge goes on in 
that same style of stating to the jury what has been proved, instead of 
leaving ic to them to decide what, in their opinion, is proved. This 
•amounts to a clear misdirection. The view taken upon this point is fully 
snnported hy the case of the Queen- Empress v. Bepin Bisioas (1) 
where the learned Judges observe : " It was certainly open to the Judge 
to express his own opinion regarding it” (that is, the evidence), and he 
did so when he stated that he was unable to attach any weight to it. 
He should, however, have been careful to add that it was for the jury to 
form their own opinion on this evidence:” and we may add that the 
same view is taken by Phear, J., in the Queen-Empress v. Raj Kumar 
Bose (2). 

Our attention was called bv the learned Deputy Legal Remembrancer 
to the concluding sentence of the charge, in which the learned Judge says : 
"You liave seen the witnesses, and I have no doubt that you will return 
a just verdict.” Even that does not in our opinion satisfy the require- 
ments of a proper charge. The learned Judge there does not tell the 
jury to form their own opinion upon the evidence. The passage just 
quoted in our opinion means no more than this, that the learned Judge 
expects the jury to return a verdict which, in his opinion, as indicated 
throughout the charge, was the just verdict, or, in other words, a verdict 
of guilty. 

We are, therefore, of opinion that the first question, namely, whether 
there has been any material misdirection by the Judge, must, in this case, 
be answered in the affirmative. 

Then there remains the question, whether, owing to such misdireotioni 
the verdict is not erroneous, or, in other words, there has not been ft 
failure of justice. On this point the view we take is this, that both ol. W) 
of s. 423, and s. 537 of the Code of Criminal Procedure, require that before 

(1) 10 0. 970. (3) 10 B.Ij.R. Ap, 36* 
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the verdict of a jury [233] can be reversed on the ground or a misdirection 1897 
by the Judge, this Court must be satisfied that the misdirection was of a Sep. 23 . 

nature such that it may reasonably be supposed that the verdict was 

erroneous by reason of such misdirection ; or, in other words, that there Appel- 
has been a failure of justice by reason of such misdirection. But the two LATE 

in our opinion requir'e tnat CRIMINAL 

this Court is to go through the facts, and find for itself whether the verdict 

is actually erroneous upon the facts. The view we take on this point is 25 C. 230. 
in accordance with that taken by this Court in the case of Wafadar Khan 
v. Queen- Empress (1), 

Having regard to the nature of the misdirection pointed out above, 
it is impossible for us to say that the verdict has not been erroneous, that 
is, is not vitiated, by reason of the misdirection. We must, therefore, set 
aside the finding and sentence and order the case to be retried. 

S. C. B. Conviction set aside. 


25 C. 233. 

CEIMINAL EEVISION. 

Before Mr. Justice Banerjee and Mr. Justice Wilkins. 

Choa Lal Dass {Petitioner) v. Anant Pershad Misser 
{Complainant Opposite Party [29bh October, 1897.] 

Revision—Power of interference by the Bigh Court-^Test as to whether cose is 
exceptional nature or not — Practice in Oiiminal case. 

The High Court will not interfere in a case during its pendency in a 
subordinate Court unless U is of an exceptional nature ; and one test of its being 
of such a nature is that a bare statement of the facts of the case without any 
elaborate argument should be sufficient to convince the High Court that the 

case IS a fit one for its interfeconce.at an intermediate stage. Chondi Pershad v. 
Abdur Rahman {2) discussed. 

[P., 11 Cr. L.J. 387 = 6 Ind. Gas. 624 = 17 P.W.R. 1910 ; R., 33 C. 68 = 13 C.L.J- 43 = 
11 Cr. L.J. 525 = 7 Ind. Gas. 747; 12 Cr. L.J. 60=8 Ind. Gas. 1161 = 33 P.R 1910 
Cr = 57 P.L.R. 1911 ; 130 P.L.R. 1901 ; D., 10 G.W.N. 322 (325, 331).] 

The accused in this case was charged with having committed 
criminal trespass. He moved the High Court to set aside the proceedings 
of the Deputy Magistrate, including the charge framed, on the ground that 
upon the facts stated by the complainant [234] the trespass complained 
of was not criminal but civil trespass. 

Mr. Sinha and Babu Dasarathi Sanyal, for the petUioner. 

Mr. P. Zfi Roy and Babu Romesh Chunder Bose, for the opposite 
party. 

The judgment of the High Court (Banerjee and Wilkins, JJ.) was 
as follows : — 

JUDGMENT. 

We are asked to set aside the proceedings in this case including the 
charge that had been framed against the petitioner, on the ground that 
upon the facts stated by the complainant, the trespass, which is the offence 
complained of, was not criminal trespass, and could only be civil trespass, 

• Criminal Revision No. 697 of 1897 made against the order of Babu H. M. 
Sandyal, Sub>Deputy Magistrate of Soopale, dated the 30th of July 1897. 

(1) 21 C. 955. (2) 22 C. 131. 
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1897 if trespas-^ ib could be called ; and in support of the contention that we ought 
OCT. <J9, to interfere in this case, three cases have been referred to namely. Iskur 

Chunder Karmokar v. Seetul Dass Mitter (1), Shumbhu Nath Sarkar y. Ram 

Criminal Eamal Guha (2), and Chandi Pershad v. Abdur Rahvian (3). 

Revision. The first quesfcioo that arises for consideration is s\hether we ought? 

to interfere at this stage of the case. The learned Counsel for the 

23 C. 233. petitioner contends upon the authority of the last mentioned case that 

we ought to interfere. 

No doubt we have the power to interfere in any case and at any 
stage of it ; and we quite assent to the proprsition enunciated in the case 
of Cha 7 idi Pershad v. Abdur Bahman that " there can be no doubt what- 
ever that we have the power to interfere at any stage of the case, and 
when ic is brought to our notice that a person has been subjected to 
harassment of an illegal prosecution, it is our bounden duty to interfere.” 
But whilst on the one hand it is our bounden duty to prevent the 
harassment of parties by illegal prosecutions, on the other hand it is our 
duty to allow proceedings in the subordinate Courts to go on and take 
their natural course, unless there is any exceptional ground for our 
interference : because if the rule was not limited in this way, the result 
would he. that it would open to every person accused of an offenoe 
before a subordinate Court to come up [2353 to this Court at any stage of 
the caso, and as often as he likes in the course of the trial, and ask us to 
put a stop to further proceedings. Such a thing the Legislature could 
never have intended by any provision in the Code of Criminal Procedure, 
and such a thing would seriously impede the speedy administration of 
justice. The learned Counsel for the petitioner very properly concedes 
that the cases for our interference during their pf^ndency in the subordinate 
Courts must be of an exceptional nature. The question then is, what 
should be tlie practical test to apply, to determine whether any particular 
case i.s of that exceptional nature. Without meaning to lay down any 
hard and fast rule, which it is impossible as it is undesirable to do upon 
a question like this, we think we may say that one safe practical test 
would be this, namely, that a bare statement of the facts of the case 
without anv elaborate argument should be sullicieut to oonvinoe this 
Court that it is a fit one for its interference at an intermediate stage. The 
learned Judges who decidedb ho case of Chandi Pershad v. Abdur Bahniau 
thought in tlie exorcise of their judicial discretion that the case before 
them was of a nature such that their interference was justified. In the 
present instance, without prejudging it in any way, and without pronoun- 
cing any opinion upon its merits, we must say that the case does not fulfil 
this test. The conttmtion of the learned Counsel that upon the facts 
alleged by the complainant the otlenco of criminal trespass is not at all 
made out, may be perfectly sound ; but as wo have said above, we do not 
think it necessary for us at this stage of the case to go into that question, 
if it has to be determined upon any lengthy or elaborate argument. 

In this view of the caso, and for the reasons stated above, the rule 
must ha discharged. 

s. c. Ji. Bulc discharged. 


(2) 13 O.L.R. 212. (3) 22 0. 131. 
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25 C. 236. 

[236] APPEAL EEOM ORIGINAL CIVIL. 

Before Sir Francis Maclean, Kt., Chief Justice, Mr. Justice O'Einealy, 

and Mr. Justice Trevelyan. 

Mohenbha Lall Mitteb and another {Plaintiffs) V. Antjndo 
C ooMAR Mitteb and othebs {Defendants).^ [14th January, 1897.1 

Letters Patent, High Court, 1865, cl. 35 — Order refusing application to commit for 
contempt — Appeal — Judgment. 

An appeal lies from an order refusing an application to commit for contempt 
of Court. 

This was an appeal against a decision of Mr. Justice Sale, made in 

suit No. 522 of 1882 on the 13th August 1896. The judgment was as 
follows : — 

Sale. J. — “I think the circumstances clearly show that this is not 

a case where the Court ought to commie the parties on whom the rule was 
served for contempt. 

The rule was obtained, on these grounds, that the Receiver was in 
possession of the estate of Durga Churn Mitter, and that in 1895 bis 
possession had been interfered with by the persons named in the rule, and 
that that interference amounted to a contempt. 

The oarties on whom the rule was served have appeared to show 
cause^ why they should not be committed to jail for contempt for interfer- 
ing with the possession of the Receiver of this Court and Receiver appointed 
in this suit of the zemindaries belonging to the estate of Durga Churn 
Mitter, deceased, in the pleadings in this suit; named.” 

The whole question is whether, on the materials before me, I am pre- 
pared to say that it has been proved that the parties showing cause have 
been guilty of contempt. The affidavit which has been filed on behalf of 
the persons showing cause places a complexion on the case very different 
from that which it bore when the rule was obtained. 

The decree in the suit was made so far back as 1884. By it the 
Receiver was appointed Receiver of the estate of Durga [237] Churn 
Mitter. There was a very long delay in completing the decree. That 
was not done until 1889, and no steps appear to have been taken by the 
parties to the suit to put the Receiver in possession till June 1895, and it 
is quite clear that the Receiver has never succeeded in getting complete 
possession of the estate. He found what one would havo expected him 
to have found after all these years of delay, that the parties to the suit 
had been busy in transferring their shares to outsiders, and that these 
outsiders denied all knowledge of the appointment of the Receiver, and 
claimed that they had paid good consideration for leases executed in 
their favor, and insisted on their right being recognised. The result was 
that there was a struggle between the Receiver on the one side and the 
lessees on the olher ; and the assistance of the Criminal Courts appears to 
have been invoked by both sides. Now, while it is very difficult to say that 
the Receiver has succeeded in obtaining possession of the estate, it is 
beyond doubt that he is entitled to possession ; and if the usual steps had 

been taken in the proper time, I should have given him every assistance 
in obtaining possession. 

It seenos to me he would have been well advised if, instead of going 
to the Criminal Courts, he bad applied to this Court for its assistance and 

* 1 . * f-PPe^l Order No. 44 of 3896, against the decision of Mr. Justice Sale dated 

the 13th August 1896. 
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for nn order for possession against tbe persons who dispute his title. It 
is impossible, in a proceeding of this kind, finally to determine the question 
whether or not these transfers set up are valid or merely henami, and 
executed for the puroose of resisting the Receiver. But having regard to 
the nature of the dispute and the steps taken for tha purpose of ousting 
the lessees it seems to me it would be an injustice to visit the lessees with 
the punishment for contempt. In order that the Court should exercise its 
powers of punishment for contempt, it must first be shown clearly that the 
Receiver is entitled to possession of the property, and next that that posses- 
sion is interfered with by some person who has no bona fide claim Co a 
superior title. That is not the sort of case which, under all the 
circumstances, can be fairly said to have been established here. 

The rule must be discharged with costs. I have been asked to make 
an order for lossession as against the lessees. If the rule served on them 
bad called on them to show cause why such [238] an order should not be 
made, I should, as at present advised, have been inclined to make the 
order'; but I cannot do so now, as they have not been called on to show 
cause against any such order. They are here merely to show cause why 
they should not be committed to jail. 

The plaintifis appealed, 

Mr. T. A, Apcar and Mr. Choivdhry, for tbe appellants. 

Mr. Dunne and Mr. Avetoom, for the respondents. 

Mr. Dunne raised the preliminary objection that there could be no 
appeal from such an order as this. There can certairily be no appeal 
under the Civil Procedure Code ; if there be any appeal it must be under 
the Charter. But the order is not a ‘ judgment * within the meaning of 
ol. 15 of the Cliarter. The persons sought to be committed are not parties 
to the suit ; and there is no final decision as to any right or liability. 
There can be no appeal from such an order as! tbe present one 
because it is the mere exercise of a diacrer.ion. Mohabir Prosad Singh v, 
Adhikari Ktinwar (l) ; Kishen Pershad Panday v. Tiluckdhtiri halt (2) ; 
Lutf Ali Khan v. Asgar Reza (3). The case of The Justices of the Peace 
for Calcutta v. The Oriental Gas Cojnpajiy (4) shows what a '‘judgment’* 
is ; and that case has always been followed. [O'Kinealy, J., referred to 
Achaya y, Batnavelu (5),to7nrc Rajagopal (6), and to Banno Bibi v. 
Mehdi Husain 17).] Section 591 of the Code prohibits an appeal in such 
a case as this. And in England it has been held that no suoh appeal will 
lie, Ashworth v. Outram (8). 

Mr. T. A. Apcai\ for the appellants. ^ — According to the usual practice 
of this Court, this question has never been considered arguable. The 
cases cited by Mr. Dunne were all under the [239] Code ; this is not. It 
is a matter falling within the general jurisdiction of the Court, and the 
Court is invested with all the powers of tha Queen’s Bench Division and 
Chancery Division in England — Martin v. Lawrence (9). In Jarmain v. 
Chatter ion[lQi) it was held that there is an appeal from a refusal to commit, 
as it is not purely a matter of discretion, and that decision was followed 
in Bristow v. Smyi/idl). The term “judgment” must be liberally 
construed, as in DeSouza v. ; and if the decision determines a 

question of right or liability, as this does, it is appealable, The Justices of 


(I) 21 C. 473 (475). 

(4) 8 B.L.K. 433, 

(7) 11 A. 375. 

(9) 4 C. 655. 

(II) v 1885) 2 Times L.R. 


17 0. 465. 
9 M. 447. 


(2) 18 0. 182. (3) 

(5) 9 M. 253. (6) 

l8i (1877) L.R. 5Ch. D. 943. 

(10) (1882) L.R. 20 Ch. D. 493. 

36. (12) 3 M.H.C. 384 
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the Peace for Calcutta v. The Oriental Gas Company (1), An appeal lies 189T 
from an order for committal for contempt because contempt is a kind of Jan. 14. 

offence ; and it is difficult to see why an appeal should not lie from an 

order refusing to commit. APPEAL 

Mr. Dunne in reply. FROM 

The Court (Maclean. C.J., O’Kinealy, J.. and Trevelyan, J.) Original 

were of opinion that the order was appealable, and they accordingly heard Qivil 

and dismissed the appeal. [The rest of the decision, however, is 

immaterial for the purposes of this report.] 25 C. 236 

Attorney for the appellants : Babu Sitanath Das. 

Attorney for the respondents : Babu Bhuban Mohan Das. 

H. W. 


23 C. 239. 

APPEAL FROM ORIGINAL CIVIL. 

Before Sir Francis Maclean^ Kt., Chief Justice, Mr. Justice O'Kinealy 

and Mr, Justice Trevelyan. 

The Secretary op Statk for India in Council (Defendant) 

V. RajluCKI Debi (Plaintiff) AND ANOTHER (Defendant)."^' 

[7th January, 1897.] 

Civil Procedure Code (Act XIV of 1832), s, 424 — Suit against the Secretary of State 
for India in Council — Notice — Public Demands Recovery Act (Bengal Act VII of 
1880;, ss. 8, 9, 20— (Sale /or default in payment of cosis of reaiismg Qovernment 
revenue-- Common ground of appeal — Code of Civil Procedure, s. 544. 

Section 424 of the Civil Procedure Code provides that “ No suit shall be insti- 
tuted against the Secretary of State in Council, or against a public [240] officer 
in respect of an act purporting bo bo done by him in his official capacity, until 
the expiration of two montns next after notice in writing has been, in the case 
of the Secretary of State in Council, d^^^livered co, or loft at the office of a 
Secretary to the Local Government or the Collector of the District/’ &o. 

The plaintifi had instituted a suit against the Secretary of State for India in 
Council to set aside a certain sale of tbe plaintiff’s property (possession of which 
had been given to the purchaseri, but had not given him the notice prescribed 
by 8. 424 of the Civil Procedure Code. The first Court (AMEER Ali, J.) gave 
the plaintifi a decree. 

Held on appeal (reversing the decision of Ameer ALI. J.) that whether or not 
the words “ in respect of an act purporting to be done by him in his official 
capacity ” relate only to a public officer and not to the Secretary of State, no 
suit whatever is maintainable against the Secretary of State, unless the notice 
prescribed by s. 424 of tbe Code of Civil Procedure, has been given ; and that 
therefore the present suit could not be maintained. 

[F., 35 B. 362 = 13 Bom. L.R. 273=10 Ind. Oas. 639; 4 O.C. 133 (137) ; R., 30 C. 36 
(72); 34 0. 257 = 5 O.L.J. 148; 37 M. 113 = 16 Ind. Gas. 947^23 M.L.J. 181 = 
12 M.L.T. 224 = {1912) M.W.N. 786 ; 10 O.C. 49 ] 

A SUM of Rs. 4-4-0 was due from tbe plaintiff to the Collector of the 
24-Pargannahs, by way of process fees incurred in the realisation of 
income-tax from the plaintiff. The plaintiff declined to pay that amount; 
and certain land of hers was sold by the Collector in default of payment, 
and purchased for Rs, 2,600 by the defendant Radharomon Shaw, who 
was put into possession. The plaintiff subsequently brought a suit against 
the defendants, in which she prayed, inter alia, that the sale certificate, 

* Appeals from Original Decrees, Nos. 22 and 23 of 1896, against the decision of 
Mr. Justice Ameer AU, dated tbe 7th February, 1896, in Suit No. 106 of 1894. 

(1) 8 B.L.R. 433. 
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and the sale and all proceedings connected therewith, might be set aside 
and that the defendants, or one of them, might be ordered to pay the costa 
of the suit. 

The suit was tried by Ameer Ali, J., who made a decree in favour 
of the plaintiif, directing thac the sale certificate should be cancelled 
that the purchase-money should be returned to the purchaser, and that 
the defendants should pay the costs of the suit, He held on the authority 
of The Midland Raihuaxj v. Local Board of Wellington (l) ; Waterhouse v. 
Keen (2) ; Davies v. Mayor of Swansea (3) ; Wilson v. Mayor and 
Corporhon of Halifax (4); Flower v. Local Board of Low [241] Leyton (5) 
and Bhau Balapa v. Nana (6). that the qualification “ in respect of an act 
purporting to be done by him in his official capiicity," in s. 424 of the Civil 
Procedure Code, related to the Secretary of State for India in Council, as 

well as to a public officer, and that in actions of tort no notice was 
necessary. 

The Secretary of State appealed. 

Mr. Dunne (with him the Advocate-General Sir Charles Paul), for the 

appellant. — Notice of action as prescribed by s. 424 of the Civil Procedure 

Code is essential. The qualification with regard to acts done in an official 

capacity is not referable to the Secretary of State. The section is an 

absolute prohibition of a suit against the Secretary of State, without notice, 

whatever the nature of the suit may be. But in any event the sale, if it 

can be said to be the act of the Secretary of State at all, was an act dooe 

m his official capacity. In Act X of 1877. s. 424, the words " in respect 

of an act purporting to be done by him in his official capacity ’* were not 

present; they were introduced by Act XII of 1879. But this latter Act 

also introduced the same qualification into two other sections, vtz., 428, 429, 

showing that it had reference only to a public officer ; for s. 428 relates 

only to a public officer, and in s, 429 the Secretary of State is differentiated 

from a public officer. The case of Bhau Balapa v. Nana (6) was a totally 

different case ; it was not a suit against any one in his official oapacitv, 

out only against the Collector as guardian of a minor’s property. 

Mr. HW/ for the purchaser. Radbaromon Shaw, supported the 

argument of m. Dunne, and urged that the sale could not he set aside, 

unless the certificate of sale also was set aside, so that the purchaser 

cou d only be made a party if the plaintiff sought to set aside the sale as 
well as the certificate. 

coun^el^ plaintiff did not appear on the appeal either in person or by 

T Tbe/oJ'owing judgments were delivered bv tbe Court (Maclean, C. 
J., and U IviNEALY and Trevelyan, J.T.) ; 

TUDGMENTS. 

nnf Maclean, C. J— It is unfortunate that in this case we have 

^ht wemT.hn" T /r ® represented by counsel, so 

ma^nrain he ’r “J /T '‘^•««“ents by which he sought to 

S wL? wi h T f below. The 

L o.e of d’ifficullT'’'’ ” “ ““ 

for tS ‘Ire plaintiff against the Secretary of State 

for In^ a and another gen tleman, who is the purchaser under a Lrtifioata 


(1) (19«3) L R. a Q.B.D. 788. 

(3) (186.8) 8 Exoh. 803 = 22 L.J. Exoh. 297 
(6) (1877) L.R, 6 Oh. D. 347. 
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of sale following a decree under which certain property was put up for sale, 
and sold to meet the claim of the Government in respect of certain moneys 
due from the plaintiff, to set aside that sale. 

An objection is taken by the Secretary of State in Council that he 

has not been served with the necessary notice under s. 424 of the Code of 

Civil Procedure to which he submits he is entitled before an action can be 

instituted. The question to my mind depends upon what is the true 

construction and effect oi that section of the Code. The section runs as 
follows : — 

“ No suit shall be instituted against the Secretary of State in Council, 
or against a public officer in respect of an act purporting to be done by him 
in his official canaciby, until the expiration of two months next after notice 
in writing has been, in the case of the Secretary of State in Council, 
delivered to, or loft at the office of a Secretary to the Local Government 
or the Collector of the District, and in the case of a public officer, delivered 
to him or left at his office, stating the cause of action,” and so forth. 

It is admitted that no such notice was given. In his defence the 

Secretary of State raised the point that such notice ought to have been 

-given, and that in the absence of such a notice the action is not 
maintainable. 

It was contended before the Court below, and it is contended here 
that upon the true construction of s. 424 the words “ in respect of an act 
purporting to be done by him in his official capacity” do not apply to the 
case of the Secretary of State in Council. Looking, if one may look, at the 
punctuation of the section and at the section grammatically, I incline to 
take the view so submitted as the correct construction, but it is nob really 
1243] material for the purpose of this decision, for it is clear that what 
was done m this case by the Secretary of State in Council was done 
and must be regarded as having been done by him in his official capacity 
Therefore, whether the view suggested chat those words do nob apply to 

the Secretary of State in Council, but only bo public officers, be sound or 
not, becomes immaterial. 

Now, the language of that section, read according to its ordinary and 
natural meaning, is precise and clear. It is a section dealing with procedure. 
We a^ asked to cut down the ordinary meaning of the words, and to hold 
that they mean something quite different from that which in their ordinary 
^captation they do. The section says : "No suit shall be instituted.” 
We are told we ought to confine the words to a particular class of suit, 
that is, to suits founded on tort, and claiming damages. I am unable to 
see why the section should be cub down as suggested. 

A variety of cases were cited in the Court below. — English cases 
based upon English Acts of Parliament in which the language and the 
subject-matter is different. Upon this it is not out of place to refer to 
what has been said by Lord Macnaghten in delivering the judgment of the 
Judicial Committee in a very recent case, Narendra Nath Sircar v. Kamal- 
hasini Dasi (1). It is true that in that case the Judicial Committee was 
dealing with the question of the construction of a will having regard to a 
particular section of the Indian Succession Act. 

The judgment runs : " The learned Judges of the High Court have 

taken the line which was approved in the House of Lords. The Subordi- 
nate Judge followed exactly the opposite course. His judgment, with 
much display of learning and research, is a good example of the practice- 

(1) 23 C. 563 «23 I. A, 26. 
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which Lord Herschell condemna, and the mischief which the Indian Succes- 
aion Act, 1865, seems designed to prevent. To construe one will by 
reference to expressions of more or less doubtful import to be found in 
other wills, is for the most part an unprofitable exercise. Happily that 
method of interpretation has gone out of fashion in this country. To 
search and sift the heaps of cases on wills which cumber our English law 
reports, in order to understand and interpret wills of people speaking a 
different tongue, trained in diffei'ent habits of thought and [244] brought 
up under different conditions of life, seems almost absurd.” 

It seems that substituting “ English Acts of Parliament” for "wills” 
the observations of the Privy Council may be usefully applied to this case. 
In lieu of reading s. 424 by the light of the decisions of the English 
Courts in cases under various English Acts of Parliament, where the 
language and in most cases the objects of the Acts are different, I prefer 
to read the section itself and try to arrive at a conclusion from the’ 
language used as to what the Legislature actually meant. But even if the 
true principle be that the statutory notice is only requisite in oases of tort, 
as I understand is the principle of Mr. Justice Ameer All’s judgment, the 
plaintiff's suit in this case is based upon an alleged tort on the part of the 
Secretary of State, namely, in wrongfully selling the property, and asking 
for costs against him on the footing of such wrongful act. 

If the object of such a section as 424 be that the notice is given so that, 
before an action is brought, the Secretary of State may have breathing 
time so as to enable him to determine whether reparation ought not to be 
made, — if that, I say, be the object, — I fail to see why the principle does 
not apply to the present case ; if so, the notice was requisite. There is a 
short reference in the judgment to a decision of the late Master 
of the Rolls (Sir George Jessel) in Flotver v. Local Board of Low 
Leyton (1) to the effect that notice cannot be necessary where the, 
object of the action is to restrain an immediate and irreparable injury. 
The materials before us do not enable us to say how far the present case- 
comes within the principle laid down in the decision of Sir George 
Jessel, though I notice that no injunction is asked for against the Secre- 
tary of State. It would appear, therefore, that he, at any rate, could 
not be described, and was not regarded by the plaintifT, as doing any^ 
immediate or irreparable injury, which necessitated, as against him, 
an immediate interlocutory order for an injunction. For these reasons 
it appears to me that upon the preliminary point the judgment of 
the Court below is erroneous, and I think the appeal must succeed 
with costs. 


[248] O’Kinealy, J. — I agree in the judgment just delivered by the* 
learned Chief Justice, because reading s. 424 of the Procedure Code, 1 
find that it declares that no suit can be instituted against the Secre- 
tary of State " until the expiration of two months next after notice in 
writing has been delivered to or left at the office of a Secretary to t]be' 
local Government,” and I can find no indication that any limitation has” 
been put upon the word " suit.” 

Trevelyan, J, — I think it quite clear that the Secretary of Stato 
was entitled to notice of this suit for the reasons given by the learned 
Chief Justice. 

Mr .EilL — The purchaser is entitled to his costs against somebody, 
and in the view of this Court the Secretary of State certainly ought not- 


(1) (1877) L.R. 6 Ch. D. 347. 
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to have been made a party. [Maclean, C. J. — Do you ask to have the 
suit dismissed as against the purchaser? ] Yes; for, although hp is only 
the respondent, he is entitled to take a ground common to all the defendants. 
The question of notice is common ground. Notice must be given in order 
that the suit may lie against the Secretary of state; and as the suit has 
been dismissed as against him, it should be dismissed as against the other 
defendant also. By the dismissal of the suit, the sale certificate is 
allowed to remain, and the purchaser’s title is complete. If the suit is not 
to be dismissed as against the purchaser, the Court would be bound to 
direct the Secretary of State to refund. But it cannot do that, be- 
cause, by the present decision of the Court, there is no suit against the 
Secretary of State. [Maclean, C. J. — Is that a ground of defence 
common to you both within s. 544 of the Code ?] Yes, because it goes 
to the entire suit of the plaintiff. 

Maclean, C. J. — -The result of the judgment of the Court is that 
the suit is dismissed, not only against the Secretary of State for India in 
Council, but also against the defendant Badharomon Shaw with costs 
both in the Court below and in this Court. 

We make no order as to the costs of the appeal No. 23 of 1896. 

Attorney for the appellant : The Government Solicitor (Mr. W. K. 
JSddis). 

Attorneys for the respondent Badharomon Shaw : Messrs. Dignam 
Co. 

H, W. 
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[246] APPELLATE CIVIL. 

JBefore Sir Wro/ncis William Maclean, K.t. Chief Justice, and 

Mr. Justice Banerjee* 

SARALA DaSI and others {Plaintifis) V. JOGENDRA NaR4YAN 
Basu and another {Defendants.)^ [5th May. 1897.] 

InteYest Mortgage Construction of mortgage — Post diem interest, tokere noyie is 

stipulated for in the deed. 

Where a mortgage-deed contained a covenant for payment of principal and 
interest at a fixed rate in two years, and further covenants not to transfer the 
mortgaged property until payment of principal and interest, aud also on failure 
of payment of interest for “one year ” to treat the amount after the lapse of that 
year, as principal: — 

Held, upon the construction of the mortgage-deed, the patties intended that if 
the principal were not paid by the s.tipulated date, interest should continue to run 
at the rate mentioned in the deed, and that the mortgagee was entitled to recover 
the principal with interest at the stipulated rate to the date of the decree of the 
first Court, and at the rate of 6 per cent, thereafter. 

Moihura Das v. Narindar Bahadur Pal (1), referred to. 

[F., 23 M. 534 = 10 M.L.J. 101; 14 C.P.L.R. 49 (52).] 

This appeal arose out of an action brought by the plaintiff upon a 
mortgage bond, dated the 25th Falgoon 1292 B. S. (8th March 1886)" The 
bond, amongst other, contained tbe following covenants : — 

We shall pay interest on the said amount at the rate of 1 per cent. 
per mensem, until the said principal and interest thereon are paid up ; we 

• Appeal from Original Decree, No. 160 of 1896, against the decree of Babu Beni 
Madhub Mibter, Subordinate Judge of Hooghly, dated the .Slat of March 1896. 

(1) ;9 A» 39 = 23 I. A. 138. 
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1897 shall not sell or make a gift of the said mehal or any way prejudice our 
May 5. rights. ... If we fail to pay the interest of one year, then, after the lapse 

of one year the said amount of interest will be considered as principal and 

Appel- we shall pay interest on it at the above mentioned rate. Wo shall repay 
LATE the whole amount together with interest thereon in the month of Chaitra 
Civil, ^^ 94 ^ B. S. (March 1889) the time fixed for the payment of the fame. If 

we cannot repay the principal amount together with the interest thereon 

29 C. 246. within the fixed time, then you shall institute a suit against us and realize 

the whole amount by sale of the mortgaged properties ; and if the whole 
sum fails to be realised by this means, then you shall realise it by the sale 
of our other moveable and immoveable properties standing either in our 
names or be^iami/’ 

The only question material for the purposes of this report [217] was, 
what was the rate of interest (if any) the plaintiff was entitled to 
after the due date. The Subordinate Judge on this question observed : — 
I am of opinion that, although there is no express stipulation in 
the bond for payment of interest after the due date, still the plaintiff is 
entitled to claim damages for breach of contract from the defendants, 
from the due date to the date of the institution of this suit. Had the 
defendants paid the amount due to the plaintiff on the due date, then the 
plaintiff would ha able to lend that amount to some other person and 
get interest from him. It has been already shown the defendants did 
not pay the amount due to the plaintiff on the date on which it was due, 
and caused the plaintiff to refrain from instituting a suit by their entrea- 
ties. Under such circumstances the plaintiff is entitled to get damges 
in the shape of interest, after the due date, at a rate at which moneys 
are lent with security. Neither party has adduced any evidence to prove 
the rate of interest of mortgage bonds in the locality at the time the due 
date expired. Under these circumstances I think the Court ought to allow 
simple interest in lieu of damages to the plaintiff after the due date at 
the rate of 6 per cent, per annum.” 

From this decision the plaintiff appealed to the High Court, on the 
ground that, upon the construction of the mortgage bond, the Sub- 
ordinate Judge ought to have allowed interest after due date at the stipu- 
lated rate. 

Babu Sarada Clitmi Mittcr and Babu Haro Kumar for the 

appellant. 

Babu Nil Madlmh Bose and Babu Shih Chunder Palit^ for the res- 
pondents. 

The judgment of the High Court (Maclean. C.J., and Banerjee, J.) 
was as follows : — 


JUDGMENT, 

Maclean, C. J. (Banerjee, J., concurring). — The appellants com- 
plain that the Judge in the Court below has not given them the interest 
to which they are entitled on the mortgage created in their favour by the 
defendants, the realisation of which security was the subjoot-matter of the 
present suit. The questions we have to decide are first, whether, upon the 
construction of the mortgage deed, the plaintiffs as mortgagees are entitled 
to post diem interest at the rate stipulated for in the deed. 

If upon the construction of the deed, we arrive at a conclusion adverse 
to the plaintiffs, the appellants, then a further question would arise whe- 
thei the plaintiffs are entitled to any and [248] what interest upon th© 
mortgage money up to the date of payment. 
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In the view we take of the construction of the deed the second question 1897 
does not arise. In my opinion, there is, though not an express, an implied May 5. 

stipulation that post diem interest is to be paid and to be paid at the 

rate stipulated for in the deed. We can only determine the intention Appel- 
of the parties upon the question of interest from the terms of the deed LATE 
itself. One deed cannot be construed by reference to the construction CiVIL. 

judicially put upon another deed, but it is impossible to avoid noticing the 

marked resemblance between the terms of the deed in this case and those 
in the deed in the case of Mathura Dasv, Narindar Bahadur Pal (1), a 
case which has been much commented upon in the course of the present 
argument. But I refer to and rely upon that case, not by reason of the 
similitude of language between the deed in that and in the present case, 
but with reference to the arguments upon which, in construing the deed 
in that case, the Privy Council relied and based their conclusion. The 
reasoning in that case appears to me to be very pertinent to the present. 

Looking at the provisions of the deed in this case, I think it was the inten- 
tion of the parties. — and in a simple mortgage transaction it is not an 
unusual intention, — that if the principal money be not paid by the stipulated 
time, interest should continue to run, and run at the stipulated rate. Such 
a construction is consistent with the ordinary intention of mortgagor and 
mortgagee in an ordinary mortgage transaction. 

I will now consider eertam of the provisions of the deed itself. At 
the top of p. 21 of the Paper Book, we find this, “ we shall pay interest on 
the said amount at the rate of one per cent, ner mensem.” I pause there 
for a moment. There is nothing there confining the payment of interest 
only until the time stipulated for payment off of the principal. As regards 
time the payment of interest is unlimited. The deed then proceeds : 

Until the said principal and interest thereon are paid up, we shall not sell 
or make a gift of the said mehalt or in anv way prejudice our rights in the 
same. The said interest ” in that clause refers of necessity to the 
interest [2493 mentioned in the preceding clause, — interest, as I have 
pointed out, unlimited as to the period over which it was to be payable. 

Now I find, in the ease to which I have referred, an almost similar 
provision in the deed in that case. I find in that deed this clause : 

Until the payment in full of this amount, principal and interest, I shall 
not transfer, either directly or indirectly, the mortgaged property to any one 
else, and if I do, such a transfer should be deemed false and inadmissible.” 

Now wbab do their Lordships of the Privy Council say upon such a condi- 
tion as that — If it be true,” they say, “ that covenants not to transfer 
till principal and interest be paid are sometimes inserted, when the inten- 
tion is only to secure interest for a single year, such intention must be 
gathered from other parts of the deed itself. If such a covenant, not being 
controlled by other parts of the deed, does not mean that interest is to run 
till payment, it is very difficult to say what it does mean.” I may also 
rely upon the reasoning of their Lordships at p. 145 of the report (1), as 
applying with equal force to the present case. 

There are other provisions in the deed which appear to me to support 
our present view. For instance there is the provision that, if the mort- 
gagors fail to pay interest for “ one year,” then, after the lapse of that year, 
the amount was to be treated as principal. The time stipulated for 
repayment of the principal was at a date between one and two years from 
the date of the mortgage. This reference to the failure to pay one year’s 

(1) 19 A. 39 = 23 I.A. 138. 

167 


25 Gal. 250 


INDIAN DECISIONS. NEW SERIES 


V. 


[Yol. 


1897 

May 5. 

Appel- 

late 

Civil. 

25 c. 2ie. 


interest appears to me to indicate that it was in the contemplation of the 
parties that interest was to be paid until the principal was repaid, and 
that the transaction was not to be closed when the day fixed for payment 
of the principal arrived. Then the provision for sale in default of repay- 
ment of the principal sum “ together with interest ’* thereon, the provision 
for realising ** the whole amount,” the reference to the non-realisation of 
the whole sum,” are expressions which appear to me to indicate that 
the interest referred to in the deed is interest up to the time of realisation. 
As I have pointed out before, such construction is in accordance with the 
usual intentions of parties to such a transaction. In my opinion, therefore, 
upon the construction of the mortgage-deed the parties intended that if the 
principal were not paid by the stipulated [250] date, interest should 
continue to run at the rate mentioned in the deed. Being of that opinion, 
I think the Court below was in error as to the amount of interest allowed 
to the plaintiff, and the decree must be varied by directing that the plaintiff 
be entitled to principal with interest, at the rate mentioned in the mort- 
gage-deed, up to the date of the decree in the first Court, and after that 
date at the rate of six per cent, per annum until payment. The appeal 
must bo allowed with costs in proportion to the amount decreed and 
disallowed respectively. The costs in the Court below will be increased 
proportionately by the additional sum to be recovered on the security. 

s. C. G. Appeal allowed. 


25 0. 2S0=il C.W.N. 646. 

APPELLATE CIVIL. 

Before Sir Francis William Maclean, Kt„ Chief Justice, and 

Mr. Justice Banerjee, 

Mohesh Chandra Bhuttacharjee and another {Opposite 
Parties) v. Biswa Nath Bhuttacharjee {Petitioner)^ 

[29th April 1897.] 

Probate and Adtninis/ration Act (V of 1881 L s. 9S—Act VI of 1889. s. 15. amending Act 
V of 1881 — Co7istruction of Act — Mca^iing of the words ** an rtccounf.” 

The provisiona of s. 98 of the Probate and Administration Act, that an executor 
shall within one year from the grant of probate or letters of adminifltratioD “or 
within such further time as the Court may from time to time appoint, exhibit 
an account of the estate,” mean that one account is to bo exhibited, and not a 
sorie:^ of accounts from time to time ; the words *' from time to time appoint ” 
relating to an extension of the period within which an account is to be exhibited. 

[R., 31 C. 623 = 8 C.W.N. 578.] 

The facts of the case, so far as they are necessary (or the purposes 

of this report, appear sufficiently from the judgments of the High Court. 

Mr. W, C. Bonner]ee and Babu Ilorcndra Narayan Mitter, for the 
appellants. 

Mr. C. P. mu and Babu Basanta Kumar Bose, for the respondent. 
The following judgments were delivered by the High Court (MaCLBAN, 

C. J., and Banerjee J.) : — 

JUDGMENTS. 

[25 ij Maclean, C. J. — The point we have to decide is a short one* 
viz., as to the true construction of s. 98 of the Probate and Administration 

• Appeal from Ortginal Order. No. 89 ol lh97, against the order of 8. J. Douglas, 

Esq., District Judge of Dacca, dated the 15th of January 1897 ; and Rule No* 140 of 1897* 
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Act "V of 1881. The facts of the case lie within a narrow compass. The 
testator made a will on the 17th of July 1884. and the two appellants 
and the respondent., who is represented hy Mr. Hill, were appointed 
executors. The testator died on the 14th September in that ye^ijr leaving 
an adopted infant son, and on the lat of June 1885 probate was granted 
to the appellants alone. On the Slat of January 1887, the appellants 
filed, I presume under the section I have referred to, their accounts from 
16th September 1884, a day or two after the testator’s death, to 30th 
September 1886. On the 10th of June 1887, by what I may call a some- 
what short cut. the respondent’s name was inserted into the probate as 
one of the executors, the other executors not objecting. In 1888, the 
respondent brought a suit against the appellants for an account of the 
executorship, alleging that he was not allowed by his co-executors to inter- 
fere in the management of the estate. However, on the 8bh of January 1889 
the respondent withdrew that suit and admitted that the accounts were 
correct. In 1891, another suit, on behalf of the infant beneBciary was 
instituted by the mother, as his next friend, against the appellants for 
accounts from September 1884 to April 1891. I understand that the 
respondent in this aopeal was not a party to that suit, I do not under- 
stand how an administration suit could be regarded as nroperly framed, 
one of the executors not being a party. Be that as it may. on the 31st of 
December 1891 that suit was compromised, the compromise being declared 
by the Court to be for the benefit of the infant. Matters rested thus 
until the 9bh of September 1895 when the respondent applied to the 
District. Judge of Dacca under s. 98 of the Act to which I have referred, 
asking for accounts from the appellants from the 1st of December 1886 to 
the Slst December 1896. That application was resisted by the appellants, 
but on the 15th of January 1897, the learned Judge ordered the appellants 
to give accounts for the period which [ have mentioned ; hence the present 
appeal. 

These being the facts, the question turns upon the true construction 
of s. 98 of the Probate and Administration Act, the [252] question admit- 
tedly being, whether the Court can under that section go on from time to 
time directing executors to deliver accounts, or whether, according to the 
true meaning of that section, that power can only be exercised once. The 
section has been read (1) and I need nob read it again ; but to my mind the 
language is reasonably clear. It says first, that “ the executor or adminis- 
trator shall within six months from a certain date, or within such further 
time as the Court, which granted probate or letters of administration, may 
from time to time appoint, exhibit an inventory,” and so on. Stopping 
there, I think it is clear that the words “ from time to time appoint,” 
relate to an extension of the period within which the inventory is to be 
exhibited, and if this be so, these words so used in this part of the section 
throw considerable light upon the meaning of the same words used in the 

(1) Section 98 (as amended by s. 15 of Aot VI of 1889), so far as is material to this 
report, is as follows ; — 

**An executor or administrator shall, within six months from the grant of probate 
or letters of administration, or within such further time as the Court which granted 
the probate or letters may from time to time appoint, exhibit in that Court an inven- 
tory ooncaining a full and true estimate of all the property in possession, and all the 
credits, and also ail the debts owing by any person to which the executor or adminis- 
trator is entitled in that cbaraoter, and shall in like manner, within one year from the 
grant, or within such further time as the Court may from time to time appoint, exhibit 
an account of the estate showing the assets which have come to bis hands, and the 
•manner in which they have been applied or disposed of.” 
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subsequent part of the section. The words “ from time to time appoint,” 
cannot mean, in the earlier part of the section, that the Court can go on, 
again and again, calling on executors to furnish an inventory. One 
inventory would be sutficient, but as, say in the case of a large estate, it 
might not be practicable to furnish that inventory within the time specified 
in the section, the Court is empowered to extend that period from time to 
time. 

I now come to that part of the section dealing with the exeoutor*s 
account. The material words are, “and shall in like manner within one 
year from the grant, or within such further time. as the said Court may 
from time to time appoint, exhibit an account [253] of the estate showing 
the assets,” and so forth. The language used is identical in both parts of the 
section, and I am of opinion that the words in the latter part of the section 
“from time to time appoint” relate to an extension of time for putting in 
the account, and does not authorize the Court to go on calling upon the 
executors to exhibit accounts from time to time, as often as the Court 
thinks fit. This view is emphasised by the consideration that the section 
speaks of an account,” that is one account, not a series of accounts. As 
I have pointed out there are good reasons for giving the Court a dis- 
cretionary power of extending the time both for the inventory and the 
account. In the case of a large estate it might not be possible for the 
executors to exhibit an account of the assets within the time fixed. The 
Legislature, therefore, empowers the Court to extend that period. I see 
nothing in the language of the section, read in its ordinary sense and 
signification, to authorize the Probate Court to go on from time to time 
ordering executors to go on exhibiting their accounts. With respect to 
the suggestion that the resnondent’s contention, if successful, would 
have a useful result in ensuring that an estate is properly administered, 
the answer to that is, that the ordinary Civil Courts are the proper tribunals 
to which to apply if the parties interested are under the impression that 
the executors are not properly doing their duty. 

Upon these grounds I think that the construction which the learned 
Judge has put upon tho section is erroneous, and that the appeal must 
succeed, and be decreed with costs ; and the appeal succeeding, it is 
admitted by Mr. Bonnerjee, who obtained the rule, that the rule becomes 
unnecessary. That being so, the rule will be discharged with costs. 


Baneejee, J. — I am of the same opinion. Section 98 of Act V of 
1881, so far as it is necessary to refer to it for the purpos^es of this case, 
enacts that an executor or administrator shall within one vear of the 
grant of letters of administration, or within such further period as the said 
Court may from time to time appoint, exhibit an account of the estate 
showing the assets which have come to his hands and tho manner in 
which they have been applied or disposed of,” and that moans, evidently, 
that there [254] is to be a filing of accounts, and that is to be within one 
year from the granting of the probate or letters of administration, or within 
such further time as the Court granting probate or letters of administration 
may fiom time to time appoint. The section does not say that the filing is 
to be first within one year of tlie order, and then again wdthin such further 
time as the said Court may from time to time appoint ; but it speaks of the 
time of filing being within one year from the time of the probate or letters of 
administration being granted, or within such further time as the said Court 
may from time to time appoint. What is spoken of as taking place from 
time to time is not the filing of a series of accounts, but the appointment of 
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the time within which the filing of the account is to take place ; or, in other 
words, the clause relates merely to the extension of the time within which 
the filing of the account must take place. 

S. 0. G. Appeal allinved, and Rule discharged. 


25 C. 254 = 2 C.W.N. 97. 

APPELLATE CIVIL. 

Before Sir Francis William Maclean, Kt., Chief Justice, 

and Mr. Justice Banerjee. 
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SARNA MoYEE BEWA (Petitione?) v. SECRETARY OF STATE FOR INDIA 

IN Council {Opposite Party)* [6th September, 1897.] 

Hindu Law— Inheritance — Letters of Administration-Probate and Administration Act 
(F o/ 1881) — ProHitute — Succession to property of degraded woman. 

Id the absence of any local custom or usage to the contrary, a woman of the 
town is no heir to her deceased sister, who was also a woman of the town. 

Sivasangu v. Minal (X), distinguished. 

A woman of the town, who is a Hindu by birth, does nob cease to be a Hindu 
by reason of her degradation, and succession to her property is governed by Hindu 
law. 

[F., 38 G. 493 = 25 C.W.N. 807 = 9 Ind. Cas. 657; 6 G.L.J. 372; 10 O.W-N. 2085 ; R.. 
40 C. 650 = 17 O.L J. 438 = 17 C.W.N. 679 = 19 Ind. Gas. 129 ; 4 N.L.R. 31 ; 27 
M.L.J. 353 = 16 M.L.T. 270 = (1914) M.W.N. 672.] 


The facts of the case, so far as they are necessary for the purposes of 
this report, and the arguments, appear sufficiently from the judgment of 
the High Court. 

Babu Gclap Ghunder Sarkar, and Babu Gohind Ghunder T)eh Boy, for 
the appellant. 

[255] Babu Fi,am Ghunder Mitter, for the respondent. 

The judgment.of the High Court (Maclean, C. J., and Banerjee, J.) 
was as follows : — 

JUDGMENT. 

This appeal arises out of an application for letters of administration to 
the estate of Sahachari Bewa by the appellant, who claims to be her sister 
and only heir. The application was opposed by the Secretary of State for 
India, who alleged that the deceased Sahachari Bewa was a woman of the 
town, that the petitioner was not her heir, and that the estate of the 
deceased had escheated to the Crown. 

The Court below has disallowed the application, holding that the 
sister was no heir to the property of a woman under the Bengal School 
of Hindu law, and that the evidence was not sufficient to prove that the 
petitioner was the sister of Sahachari. 

The petitioner has preferred this appeal against that decision, and it is 
contended on her behalf, first, that the learned Judge below is wrong in 
holding that the sister is no heir to a woman*s property ; and secondly, 
that the learned Judge below is wrong in holding that the evidence is in- 
sufficient to prove the relationship set up. 

It is conceded, as it must be, that if the Hindu law governs this case, 
it must be the Hindu law of the Bengal School, and that according to the 

• Appeal from Original Decree No. 202 of 1896, against the decree of J. Pratt, 
^sq.. District Judge of 24«PerguDnahs, dated the 31st of March 1896. 

(1) 12 M. 277. 
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law of that School the sister is no heir. But the learned Vakil for the 
appellant seeks to make out the right of his client upon two alternative 
grounds. 

In the first place, he argues that as the deceased Sahachari was a 
woman of the town, and the petitioner also belongs to the same class, the 
ordinary Hindu law does not apply to this case, and that it is governed by 
those principles of natural justice not inconsistent with the Hindu law, 
according to which the sister, as a near consauguineal relation, should be 
held to be in the line of heirs ; and in support of this argument he relies 
upon the definition of “ heritage" in the Dayabhaga, Ch. 1, para 5, accord- 
ing to which the right of inheritauce depends upon relationship with the 
former owner, and also upon the oases of MynaBoyeev. Ootaram (1) ; Siva- 
sangu v. Minat (2) ; Narasamia v. Gangit (3), and Tara [256] Naikin v. 
J^ana Lakshman (4), And in the second place be contends that Sahachari 
Bewa should be considered as a person who was not a Hindu within the 
meaning of s. 331 of the Indian Succession Act, that succession to her 
property should be held to be governed by that Act, and that her sister 
should therefore be held to be her heir. 


The first branch of this argument is ingenious, but not sound. The 
passage of the Dayabhaga (Chap I, 5) relied upon only shews at the most 
that every right to inherit is created by relationship with the former 
owner ; but it does not establish the converse proposition that every 
relationship with the former owner creates the right to inherit. Moreover, 
it would be a strange anomaly, that though the sister is no heir to a 
female proprietor under the Bengal School of Hindu law, if they 
remain undegraded, yet if they both lapse ioto prostitution, the one 
becomes an heir of the other, quite apart from custom. The rule that of 
the ordinary heirs to a woman, those who remain undegraded are not 
competent to inherit her property, if she becomes degraded by leading 
the life of a prostitute, which has been laid down in several oases of which 
I may mention one, namely, In the goods of Kamincy Money Bewah (5), 
is based upon the principle that by her degradation the tie between 
her and her undegradod relations becomes severed ; and this principle is 
unaffected by Act XXI of 1850, which only removes the disqualification 
by degradation of the person claiming the right to inherit. But that rule 
cannot help the petitioner in this case ; for hero there is no question of com- 
petition between a degraded and an undegraded relation ; the question 
being whether the petitioner is an heir of the deceased at all. Nor is there 
any question here as to whether the petitioner is by custom an heir to the 
deceased, no custom being pleaded or proved. Of the oases cited, Mj/na 
Boyee v. Ootaram (1) has only a remote bearing upon the present case. 
In that case certain persons being the illegitimate sons of a Christian 
father by Hindu mothers, were brought up as Hindus, and lived as mem*- 
hers of a Joint Hindu family, and one of the questions raised was whether 
[2573 fl-ny one of them could claim as heir the property of his uterine 
brother. The Courts in this country having answered the question as a 
point of Hindu law in the aftirmative, their decision was reversed by 
the Privy Council, and the case was sent back for further inquiry, 
especially with reference to local custom or usage. After the remand, 
the Madras High Court re-aflirmod the original answer, the learned Judges 
feeling satisfied* as tliey said that all the analogies of Hindu law and the 

(1) 8 M.I.A,. I00 = in High Court after remand. 2 M.H.C, 196, 

(2) 12 M. 277. (3) 18 M. 133. (4) 14 B. 90. (6) 21 0. 697. 
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plain rules of equity and justice are in favour of the evidence of heritable 
blood between the illegitimate sons.*’ Whether this view is correct or not 
it is unnecessary for us now to consider. It will be sufiBcient to say that 
accepting it to be correct, it does not help the appellant before us, because 
in the case cited the party claiming to be the heir, the uterine brother of 
the deceased, vs^as certainly his heir under the ordinary Hindu law, but 
for the stain of illegitimacy on the relationship between the parties, and 
all that the Madras High Court decided was that that stain did not affect 
the heritable right of the plaintiff ; whereas in the present case the 
appellant is no heir to the deceased under the ordinary Hindu law of the 
province, and what she has to make out is that the stain of degradation 
creates a new heritable right in her. 

As for the other three cases relied upon. Sivasa7ig7i v . Minal (1), 
Narasanna v. Gangu (2), and Tara Naikin v. Nana Lakshman (3), they 
and other similar cases, of which there are several in our reports, are based 
more or less upon local custom and usage. It was ingeniously argued upon 
the authority of a text of the Skanda Purana cited in the Mitakshara in 
its commentary on Yajnavalkya, Chap. II, v. 290 (see Sanskrit, Mibak- 
shara, Bombay Edition, p. 265, GrishChunder Tarkalankar’ s Translation, 
p. 231) which treats prostitutes as forming a fifth class or caste, that 
prostitutes belong to one caste or community all over India, and that 
if a degraded sister of a prostitute is her heir in Madras as has been held 
in Sivasangu v. Minal (l), the same rule should be held to be true for 
Bengal. One simple answer to tbis argument [258] is that in the case just 
mentioned, the deceased and her degraded sister lived jointly, and this 
circumstance is relied upon in the judgment, whereas in the case before 
us the appellant and her deceased sister lived in widely distant places, 
and did nob since, their degrad.ation meet each other more than twice or 
thrice in the course of nearly a quarter of a century. And we need hardly 
add that a custom obtaining amongst any caste in Madras or Bombay 
cannot, in the absence of evidence, be assumed to govern the same class 
in Bengal. 

The second branch of the argument advanced by the learned Vakil 
for the appellant is clearly untenable. The deceased Sahachari was 
clearly a Hindu by birth, and it is neither shown nor even suggested 
that she ever abjured Hinduism. By lapsing into prostitution shebecame 
an outcaste, but did not cease to be a Hindu. The passage of the 
Mitakshara referred to above iuily supports this view. The Indian 
Succession Act cannot therefore apply to this case. 

In the view we take that assuming the appellant to be the sister of 
the deceased, still she is no heir to her, it becomes unnecessary to consider 
the question whether the relationship set up has been proved. 

The result then in our opinion is that the appeal fails, and must be 
dismissed with costs. 

s. c. G. Appeal dismissed. 
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APPELLATE CIVIL. 

Before Sir Francis William Maclean, KL, Chief Justice, and Mr. 

Justice Banerjee. 

Kali Prosunno Basu Roy and others [Decree-holders) v. Lal 
Mohon Guha Roy [Judgment-debtor) [27tb July, 1897.] 

Limitation Act {XV of 1877), art. 179, sch. II, cl. 3—Executio7i of decree— Order allow 
u- ing amendment of a decree — Remew of jiulgment — Code of Civil Procedure {Act XIV 

0 / 1882), S5. 623, 624 and 206. 

An ofder grantinR an application for amendment of a decree under 8. 206 of 
the Code of Civil Procedure is an order passed upon review of [259] judgment 
within the meaning of art. 179, soh. II. cl. (3) of the Limitation Aot ; therefore 
an application for execution of a decree within three years from such an order is 
not barred by limitation. 

Kishen Sahai v. The Collector of Allahabad (1), referred to. 

[Disa., 27 A. 575 = 2 A.L.J. 287 = A.W.N. (1905), 108 ; 4 A.L.J. 469 = A.W.N. (1907) 
169 : R., 9 C.W.N. 605 .607) : 13 Ind. Cas. 140 ; Disc., 28 C. 177 (179) ; 6 O.W. 
N. 192 ; Doubted, 10 C.L.J. 467 ; D., 24 M 25 (26).] 

The facts of the case for the purposes of this report appear sufficiently 
from the judgments of the High Court. 

Babu Horendra Narayan Milter, for the appellants. 

Babu Bepin Behary Ghose, for the respondent. 

The following judgments were delivered by the High Court (MAC- 
LEAN. C. J.. and Banerjee, J.). 

JUDGMENTS. 

Maclean, C. J. — On the 18th November 1891, judgment was 
given in this case by the Subordinaoe Judge on an appeal to him. The 
effect of that judgment was to dismiss the suit against the defendants (the 
present appellants) with costs in that Court and in the Court below. 
It subsequently transpired that the decree drawn up, although it gave the 
defendants their costs before the Subordinate Judge, did not give them 
their costs before the first Court, and in consequence of that error the 
present appellants, on the 3rd of March 1894. made an application under 
8. 206 of the Code of Civil Procedure to have the decree amended and 
made to harmonise with the judgment, and on the 10th March 1894 that 
application was granted. On the 26th February 1896, the appellants, 
who bad thus obtained a judgment in their favour for their costs, took 
proceedings in execution for the purpose of recovering them. Their right 
to do so was disputed by the judgment-debtor, and disputed upon the 
ground that art. 179 of the second schedule of the Limitation Aot was a 
bar to their claim. The question we have to decide is whether his right 
to execution is or is not barred. 

The question to my mind is not free from difficulty, but as the result 
of the argument we have heard I am of opinion that the appellants ought 
to succeed and to succeed upon the ground that the order of the lOth 
March 1894 was substantially an order passed upon a review of judgment 
within the meaning of art. 179 of the second schedule to the Limitation 

• Appeah from Order Nos. 144 and 145 o( 1897 against the order of Babu Ram 
GopaICbaki, Subordinate Judge of Dacca, dated the 16th of December 1896, affirming 

the order of Babu Paresh Chandra Banerjee. Munaifof Munshigunge dated the 18 th 
of April 1896. 

(1) 4 A, 137. 
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“otfrom the 18th November 

riT J i ° ^7 ’i 1 judgment, but from the 10th of March 1894 

the date of the decision passed on the review. I have indicated what was 

the nature of the application, which resulted in the decree being amended 

March 1894, and looking at ss. 623 and 624 of the Code 
of Civil Procedure, it would appear that the terms “ review of judgment ” 
or review of the decree ” are applicable, not only to cases where there is 
something faulty in the judgment itself— I mean the actual judgment pro- 
nounced as opposed to the decree- but the cases where there is any 
mistake or error on the face of the record or any clerical error apparent 
on the face of the decree. This shows that the term “ review of 
judgment is not confined merely to cases where the judgment itself was 
to be reviewed. This, in my opinion, is the sense in which the term 
review of judgment ” is to be read under the above sections of the Code, 
and, It so. It is not unreasonable to suppose that the Legislature in the 
Limita,tion Act used the same term in the same sense, that is, in the sense 
in which It IS used under the Code. I do not think that in this view I 
am placing too wide or too comprehensive a construction on these words 
as used m the Limitation Act. My opinion gains support from that 

The Gollector of Allahabad fl), where the Judges say this : “ We consider 
that the proceedings under this application, ” which was an application 
practically similar m its nature to that made in this case in March 1894. 
were substantially of the nature of a review of judgment, and will 

h-om*^ wh- r ’^^® ‘‘'“® give a period 

for^ireTnH ^ limitation Will run in respect of the subsequent application 
for execution which will therefore be within time/* 

allowed witt"oostT’'°‘^' ^ be 

tViio am of the same opinion. The question raised in 

?mitatioV^ Th« P®" 1 ^PPbcation for execution of decree is barred by 

tivp^pn^ if Courts below have answered that question in the affirma- 
^ It is contended on appeal before us by tbe learned Vakil for 

the anXtn^^'^r® holding that 

place limitation should be reckoned in this case from the date of the 

ueeroe upon the application under s. 206 of the Code of 

delrer hol^f’^"®’ ‘be second place, even, if that contention fails, the 

ecree- holders should be allowed to reckon time from the date of the 

pp ication for ancendment of the decree under cl. 4 of art. 179 of the 
second schedule of the Limitation Act. 

*be second contention is not tenable, because the 
«on “ade was not one to take some step in aid of execu- 

tion of the decree within the meaning of cl. 4 of the said article, the decree 

realllTein^p to have been, and the application 
really being one not for having any step taken in aid of execution, but for 

aviDg the decree amended, so as to make it fit for execution bv the 

eoree-holder. But upon the first contention I think, though not without 

some hesitation, that the view which the learned Vakil for the appellant 
asks us to adopt is the correct view. appenanL 

^°"bt, be taken to be the date of the 
^ if difficult to say that the date of the decree here was 

the date on which the amendment was made, when the date of the 
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judgment remained unaltered. But. then, there was here an application 
for amendment of the decree, and for amendment on a most maten^ 
point, the point being that the costs of the first Court should be made 
recoverable bv the appellants before us. According to the directions 
contained in the judgment, the appellants before us were entitled to those 
costs. By some error in the preparation of the decree, this part of the 
direction in the judgment was left out of the decree. Was the amendment 
of the decree then a review of judgment within the meaning of the third 
clause of art. 179? If i»-- was, then the decree-holders are entitled to 
reckon time from the date of the decision passed on the review, and that 
date is within three years from the date of the application for execution. 
The expression *'review of judgment is not defined anj where in the 
Limitation Act, and evidently the Legislature used that expression in the 
Limitation Act in the sense in which it is used in the Code of Civil 
Procedure. Now. in the Code of Civil Procedure, on referring to ss. 623 
and 624, [262] I find that the expression “review of judgment” is used 
interchangeably with the expression "review of decree.” that is an amend- 
ment of the decree that does nob necessitate any alteration in the judgment. 
If that is so, there seems bo be good reason for thinking that a case like 
the present was intended to be covered by the third clause of art. 179, 
It is not likely that the Legislature did not provide for a case lijse this, 
where a decree is substantially altered, although the procedure adopted 
for having the alteration effected was by way of an application under 
s. 206, and not by way of an application under s. 623 of the Code. There 

being no reason for taking the expression "review of judgment” in any 

limited or narrow sense, I think we may take it in a sense such as would 
include a case like the present; and this view receives some support from 
the case of Kishcn Sdhai v. The CollectoT of Allcihdbctd (1). 

c c a Appeals alloujed. 


25 C. 262. 

APPEAL FROM ORIGINAL CIVIL. 

Before Sir Fra^icis Maclean, Kt„ Chief Justice, Mr. Justice Maopherson 

and Mr. Justice Trevelyan. 


GouRi SuNKER Panday [Plaintiff) v. Abhoyeswari Dabkb 
[Defendant)."^ [10th and 2l8t December, 1896,J 

Executi(rn of decree— Charge— Atiachinent without sale — Transfer of Property AciilV 
of 1882). ss. 67, 99. 100— Res judicata. 

The plaintiff, a judgmont-oreditor. had in the High Court obtained a deoteo 
against the delendant, whereby it was ordered that the dolendaut should pay to 
the plaintiff a sum of Rs. 1,68,123, and that the said sum should be a o® 

certain immoveable properties situated in the mofussil and specified in a soheame 
to the decree. In August 1894 the plaintiff obtained an order for transfer of me 
decree to a mofussil Court, and sent a copy of the decree for execution there. Ho 
obtained in that Court an order for attachment and sale of the property, but 
that order was reversed on appeal in May 1895« the High Court bolding that too 
properties could not be sold in execution of the decree, but that a separate BUit 
must bo brought under [263] s. 67 of the Transfer of Property Act (9). The 
plaintiff then applied to the Court that passed the decree for an order lot 
mission of the decree to the mofussil Court with a view to exeontiop. Thai 

•Appeal from Order No, 9 of 1896, against the decision of Mr. Justice Bala, dated 
the 3rd March 1896 in Suit No. 41 of 1892, - • 

(1) 4 A. 187. (2) See 23 0. 869. 
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application was refused by SALE, J., who held that the decision of May 1895 was 
conclusive as to the plaintiff’s right to attach the property as distinct from a sale, 
or to sell It except after a suit under s. 67 of the Transfer of Property Act. 

Beld 00 appeal (reversing the decision of SALE, J.) that the application was 
not res judicata. 


.HeZci, also, that an order for attachment only ag distinct from a sale could be 

T' Panda?/ (1). explained. Chandra 

,N<ith Dcy V, BiiTToda Shoondury Qhosc (2)^ rofecrad to, 

to., 7 O.C. 314 (315).] 


Under a decree of tbe High Court ia itg original jurisdiction, the 
plamtitf was the judgment-creditor of the defendant ; and the decree direct- 
ing payment also gave the plaintiff a charge on certain immoveable property 
belonging to the defendant, and situated in the mofussil. On the 22ad 
September 1893, the plaintiff obtained an order for sale ; but that order 
was set aside on appeal. On the 7th August 1894 he obtained an order 
and sent a certified copy of the order to the mofussil Court for execution. 
The defendant put in objections, which, however, wei’e disallowed, and an 
order was made for execution. An anpeal was nreferred from that order 
and a rule was obtained on the 13th March 1895 to stay execution pending 
the appeal. On the 27tb May 1S95 the High Court (Norris and 
CORDON, JJ.) reversed the order for execution (l). The nlaintiffthen appli- 
ed to the High Court in its original jurisdiction for an order for transmis- 
sion of the decree with a view to attachment of the property. The order 

was refused. Sale, J., holding that the matter was concluded bv the 
decision of Norris and Gordon, JJ. 

The judgment of Sale, J.. was as follows : — 

This is an application for transmission of the decree of this Court for 
execution to a mofussil Court, that is to say. the Court [264] of tbe Judge 
of the 24:-Pergannah3 , and the application raises the question as to whether 
the plaintiff is entitled to proceed by way of execution for tbe purpose of 
realizing the amount due under the decree. Mr. Apcar has referred to 
s. 99 of^ the Transfer of Property Act, and he has contended that 
that section contemplates the precise right which he says he desires 
to exercise the right to attach tbe properties. The effect of the decree 
IS to charge certain properties with the decretal amount, and it is admitted 
that the present application is a step in the procedure to enable the 
applicant to attach certain of the properties charged under the decree, 
bection 99 does not in terms give, nor was it intended thereby to give, to a 
person who has obtained a mortgage decree, a right to attach the mortgaged 
properties. The right to proceed by way of attachment must be dependent, 

I think, on the provisions of the Civil Procedure Code. The object of 
8, 99 of the Transfer of Property Act is (in those cases where mortgaged 
property has been attached) to prevent the judgment-creditor from 
proceeding to sell that property, except in a particular way, viz., under s. 67 
of the Act ; and it may be, as Sir Griffith Evans has suggested, that the 
section was framed in view of the practice which, though not recognized 
in this Court, certainly prevails in the mofussil, whereby mortgagees who 
have obtained money decrees are allowed to attach the mortgaged 
property. The same question was raised between the parties in the cases 
of Auhhoyessury Dabee v, Gouri Sunkar Panday (l). 

Mr. Apcar has contended that that case does not conclude him on 
tbe point as to whether he has the right to attach. It is said that the case 
only decides that the plaintiff has not the right to proceed to sale of tbe 

(1) 22 C. 869. ^ (2) 22 C. 813. 
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property. And Mr. Apcar contends that he is entitled to put himself in 
the position contemplated by s. 99, and that for that purpose he is entitled 
to an order for attachment. 

But the order appealed against was in effect an order directing the 
attachment to issue against a portion of the property charged by the decree. 
The order was that the property, the subject-matter of the attachment, 
should be sold after attachment, which must mean that the property 
should be attached in the first [265] instance : there could be no sale in 
execution till after attachment. That order the appellate Court said should 
be set aside. At p. 864 of the report the learned Judges say : “ If the 

plaintiff wishes to sell the properties charged, he must bring a suit.” That 
seems to me to be a ruling to the effect that no stop in execution can be 
taken for the purpose of realizing any portion of the money due under 
the decree. That being so, I have no option but to refuse the present 
application with costs. 

The plaintiff appealed. 

Mr. Hill (with him Mr. Stephen), for the appellant. — The question for 
the Court is whether the plaintiff is entitled to have the decree transmitted. 
The matter is not res judicata. The Court has put an erroneous 
construction on the Transfer of Property Act, and the plaintiff is entitled 
to show that, and to ask for transmission of the decree. There is nothing 
in s. 99 of the Transfer of Property Act prohibiting an attachment of this 
kind, nor is it necessary to bring a separate suit — Chundra Nath Dey v. 
Burroda Shoondury Ghose (1). Section 100 of the Transfer of Property Act 
does not apply to a charge created by a decree of the Court; it refers only 
to charges created by the parties or by operation of law. But this charge 
was created by the decree of the Court, and not the less so because that 
decree was a consent decree. It is submitted that the decision in 
Aubhoyessury Dab^e v. Gonri Sunkar Panday (2) is wrong. For the decree 
is something higher than any agreement between the parties ; and it was 
not the agreement but the decree that created the charge. [MacphersoN, 
J. — At present the effect of such an order is that you cannot execute the 
decree at all. J That is so. That decision is merely a precedent ;* and 
the decree in this case is a subsisting decree. [Macpher^ON, J. — Had 
the learned Judge any authority to say whether the mofussil Court could 
or could not attach these properties ?J I submit not. All that he was 
asked to do was to transmit the decree. We confessed that the object 
of the application was to attach with a view to sale ; and becausa 
[266] he said that object could not be attained, he refused to make the 
order. 

Mr. Woodroffe and Mr. S. R, Dass, for the respondent. — The Court 
has declared that the decree made in this suit was a charge on the 
property. [Macpherson. J. — Taking that order at its highest, all that it 
holds is that the Court would not attach and sell. It does not hold that 
the Court could nob attach. Is that res judicata ?] Yes, — Ram Kirpal 
Shukul V. Rup Kuari (3). In the present case, the appellant applied for 
a review of the decision of Norris and Gordon, JJ. ; it was refused, and he 
has never appealed against it. He concedes that ho cannot attach and 
sell the property, and the Court will not make an order which it knows 
will be of no effect. There is no such step known to the law as merely 
sending a decree from one Court to another ; the sending is always for the 
purpose cf executing the decree. [Macpherson. J. — He could possibly 
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benefit under s. 295 of feheCode by sueh an order.] That aecfcion applies onlv 
to the execution of decrees for money. This is not a money decree, it is a 
mortgage decree, and the execution of mortgage decrees is regulated by 
the Transfer of Property Act. The decree-holder cannot '^bring the 
property to sale otherwise than by a suit under s. 67 of the Act, — Jadub 
Lull Shaw Gkowdhry v. Madub Lall Shaiv Chowdhry (1); Matangini 
Dassee v. Ghooneymony Dassee (2), Azim-Ullah v. Najm-un-nissa (3).^ If 
he does, the sale is invalid — Durgayya v. Anantha (4). 

Whenever real property is to be dealt with in execution proceedings 
under the Code, sale is to be preceded by attachment. Thus, in ss. 244 
and 266 at^tachment and sale are treated as one process. In DBizotiatli 
Ruclcit V. ^NLv/tty TjalX Paul (5) it is laid down that the words ** attachment 
and sale” are to be taken together, and not read distributively. There- 
fore. if an order for attachment be made, and the attachment effected 
under 8.^274, the Court may, — and ‘may’ in s. 274 is declared in £267] 

Kashi Nath Boy Ghowdhry v. Surbanand Shaha (6) to mean ‘ shall ’ 

order the sale of the property. Leaving aside prohibitory orders, which 
are clearly distinguishable, there is no provision in the Code, with respect 
to immoveable property, for attachment not to be followed by sale. 

It is TBS judicata that the appellant is in the position of a mortgagee j 
he cannot now be allowed to contend that he has a mere money decree. 
[Trevelyan. J. — Suppose a mortgagee has a decree on a claim entirely 
apart from the mortgage — say a decree in respect of work done — cannot 
he attach the mortgaged property without selling it?] No, because s. 99 
of the Transfer of Property Act says he shall not. whether the claim 
arises on the mortgage or not. [Trevelyan. J. — Then he is in a worse 
position than any other person by the very reason that he is a mortgagee 
of the property.] Nor can he come in under s. 295 of the Code, unless he 
has a mere money decree. And as a sale of the property is barred by 

s. 99 of the Transfer of Property Act, the Court will not issue a useless 
order for attachment merely. 

Mr. Hill in reply. — An order refusing execution does not make the 
matter a res judicata — Delhi and London Bank v. Orchard (7), Hurro- 
soondary Dassee v. Jugobundhoo Dutt (8J. 

In the argument before Norris and Gordon, JJ., it was conceded that 
the attachment, without the order for sale, could go. It does nob follow 
that, because a sale cannot be had without attachment, therefore an 
attachment must necessarily be followed by a sale. There are various 
sections in the Code which recognize an attachment apart from a sale ; 
and this is intended for the protection of the judgment-creditor as against 
both the judgment-debtor and third persons. See, for instance, ss. 2350). 

• 274, with Form No. 141, — and the Forms are by s. 644 of the Code 
made of statutory obligation. So in s. 260 where the attachment 
of the property is put in the same category as imprisonment of the 
person, i,e , as a means of exerting pressure [268] on the debtor. So, 
again, sa. 275 and 284 show that a subsequent order is contemplated if a 
sale is desired. 

Further, this decree is not a mortgage decree. It is a money decree 
combined with a charge created by the decree. But the fact that it is a 
money decree and something more does not ndake it cease to be a money 

decree ; and it is recognized as such by Norris and Gordon. JJ. Thera 

^ • 

<1) 21 0. 34, . (2) 22 0. 903. (3) 16 A. 416. 

(4) 14 M. 74. (5) (1863) 1 Hyde, 166. (6) 12 C. 317. 
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are many advantages in having an attachnsent, whether the plaintiff is a 
first mortgagee or a subsequent incumbrancer. Tho judgment in Aubhoyes- 
sury Dabee v. Gouri Sunkar Panday did not decide that we could not have 
an attachment, but only that we could not sell. The learned Judge in 
the Court below is wrong in supposing that it did so decide. Section 99 
of the Transfer of Property Act clearly points to a recognition of the right 
to attachment quite apart from the right to sell. 

C. A. V. 

The following judgments were delivered by the Court (MacleaN, C.J., 
and Macpherson and Trevelyan, JJ.): — 


JUDGMENTS. 

Maclean, C.J. — This case has been very elaborately argued, and 
many cases have been cited, and various sections of the Code and Acts 
of the Legislature referred to : but in my opinion the case is reduced to a 
short, and I do not think a really difficult, point. 

The plaintiff is a judgment-creditor of the defendant, and the decree 
directing payment also gave him a charge upon certain property of the 
defendant. I purposely refrain from expressing any opinion as to whether 
the plaintiff is a mortgagee within the meaning of s. 99 of the Transfer 
of Property Act ; in the view I take of this case it is immaterial to say 
anything as to that. Having obtained bis judgment he not unnaturally 
wishes to obtain the fruits of it. He has made two unsu3cessful attempts 
to do this. On the 22nd September 1893 he obtained an order from this 
Court for the sale of the property, bub that order was reversed on appeal. 
On the 7th August 1894 he obtained an order to send a certified copy 
of the decree to the Judge of the Assam Valley Districts for execution, 
and then applied in that Court, for a sale after attachment of the pro- 
perty, to the Judge [269] of that Court, and on the 2nd March 1895 
the Court made the order, notwithstanding the objection of the defend- 
ants, who urged that the properties could not be sold in execution of the 
decree, unless and until the plaintiff had instituted a suit for sale under 
the conjoint operation of ss. 99 and 67 of the Transfer of Property Act. 

It is clear that the point raised, discussed, and decided in the Court 
at Dbubri was, whether or not tho property could be sold unless and 
until a fresh suit for sale had been brought under s. 67 of the Transfer of 
Property Act. There is nothing in the judgment as to mere attachment 
as opposed to a sale. The judgment did not deal with that point in any 
way, The judgment-debtor appealed, and tho appeal was heard before 
Justices Norris and Gordon, and tlieir judgment was given on the 27th 
May 1895. It is quite clear from what is stated in that judgment 
that the point really argued on the part of the judgment-debtor was 
that no order for the sale of the properties oould be made, until the 
plaintiff had instituted a suit under s. 67 of the Transfer of Pro- 
perty Act. That was Sir Griffith Evans’ contention. The conten- 
tion of the plaintiff, as stated in that judgment, is perfectly consistent 
with this view. He contended that the decree was tantamount to an 
agreement by the debtor that the properties should be sold in default of 
payment of the instalments. I have looked at the report of this case in 
I, L. P., 22 Calcutta series, p. 859, and there is not a suggestion in tho 
arguments on either side that the question whether a mere attachment 
could not issue as opposed to a sale was ever raised. The head-note of 
the case tends to show that the judgment was intended to deal only with 
the question of a right to a sale. 
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o- Judges themselves say : “ We are of ooinion that 

bir (jnmth Evans contention must prevail.” I have shown what his 
contention was. Again they say : “ Unless the construction of the decree 
IS such as Mr. Hill contends for, it is clear that the plaintiff cannot sell 
Wit out bringing a suit. But for the somewhat loose expressions at the 
end of the judgment, the point would have been in my opinion quite 
unarguable. I will read the sentence. 

Tonr\-i u ^ decree stands, the plaintiff can realize the instalments 
L^YOJ by execution by sale and attachment of any property of the defend- 
ants, but if he wishes to sell and attach the properties charged, he must 
bring a suit.” I do not quite understand what is meant by the expression 

by execution by sale and attachment,” and the exnression “ to sell and 
attach. 
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Those expressions appear to me to put the cart before the horse. I 
could understand them if they were “ attachment and sale,” or “ attach 

and sell.” In my opinion these words “ and attachment,” “and attach,” 
have slipped into the language of the judgment by mistake : they are at 
variance with the arguments in the case, and with the reasons given for, 
and with the previous portions of. the judgment and with the terms of the 
or ei as drawn up , and I do not think that by the use of those somewhat 
ambiguous phrases the Judges ever meant to decide, or that they ever did 
decide, that under the circumstances an order for attachment, as opposed 

0 an order for sale, could not be made. In my opinion, by that judgment 

1 • todecideand did decide was, that if the 

plaintiff wished to sell he must institute a suit. 

Id this state of circumstances, the judgment-creditor applied to the 

Court below that the case might be transmitted to the Court of 24- 
Pergunnahs for execution by way of attachment. Mr. Justice Sale refused 
the application, holding that Justices Norris and Gordon bad held, in the 
judgment I have criticised, that an attachment could not issue; that 
upon that point the matter was res judicata, and that therefore the 
Court would not transmit the case, as there would be no object in so 
doing if an attachment could notissue. Hence the present appeal. It 

^ clear from the case of Chundra Nath Dey v. Burroda Shoondury 

C/iose Kl) that the property could be attached ; and it is clear to my mind 

from the various sections of the Code which have been referred to that 

certain advantages do accrue to a judgment-creditor from obtaining such 
attachment. 


Mr. Woodroffe contends that attachment and sale constitute one step 
only in the path of execution. I am quite unable to accept that 
View. Attachment is one thing, sale is another. £271] There may be an 
attachment, nob of necessity to be followed by sale, and there may be a 
sale not necessarily the result of an attachment. But the respondents 
urge, as they did in the Court below, that the matter is res judicata by 
reason of the judgment of Justices Norris and Gordon. I am by no means 
satisfied that, lookihg at what is now asked, and what was asked before 
Justices Norris and Gordon, the question of res judicata is not disposed 
of against the respondent by a mere comparison of what the two applica- 
tions were, and that the question of res judicata ought not properly to 
nave been left for decision, when, if at all, an application is made in the 
Mofussil Court for an attachment. However, the point has been ar^^ued 
and decided in the Court below, and I will deal with it. ^ 


(1) 22 0. 813 (817). 
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I need not lay down at this time of day what is necessary to 
constitute a res judicata, nor need 1 refer to s. 13 of^the Code. The 
principle is now. I think, well established. The only difficulty is as to its 
application to the particular circumstances of each particular case. The 
auction here is. did the learned Judges intend to decide, and Jid they in 
fact decide, that an attachment, as opposed to a sale, could not issue . ][ 

have stated before what I think the real point before them was and what 
thev really decided and intended to decide. They were asked to direct a 
sale “ after attachment,” and they refused to do so ; they were never asked 
merelv to make an order for attachment. So far as I am aware no such 
application has ever been made in this Court. In my opinion the case is 
not one of res judicata. I think that Mr. Justice Sale has misapprehended 
the true purport and effect of the judgment of Justices Norris and Gordon 
that his conclusion was consequently erroneous, and that this appeal must 

be allowed with costs. , r.- ■ • -d fUio 

Macpherson, J.— I agree. The decision of the Division Bench of this 

Court does not, I think, prevent the plaintiff from attaching this property 

in execution of his decree. There was in that case an order for sale after 

attachment. The appeal was against the order for sale, and the contention 

before the Court was that as the present appellant had, by the decree 

which he sought to execute, a charge upon the property attached, be could 

not sell it without instituting a suit under s. 67 of the Transfer of Property 

[272] Act. The contention prevailed, but I see nothing in the judgment 

to indicate that the Court considered cr dealt with the appellant s nght to 

attach the property under his decree as distinct from his right to sell it. 

There is certainly one loose expression at the end of the judgment, in 
which it is said “ if he wishes to sell and attach the properties charged he 
must bring a suit,” but the circumstance that the sale is referred to before 
the attachment indicates, as is apparent from the rest of the judgment, 
that the right to sell after attachment was the question which the Court 

was considering. . . ii 4 . 

The question which the Court had to determine m the present case 

was whether the decree should be transferred to the District Court for 

execution under s. 223 of the Civil Procedure Code. _ If the plaintiff has 

the right to attach the property within the jurisdiction of the Court; CO 

which he wishes the decree to bo transferred, the Court was. I think, bouna 

to make the order for transfer. Whether, having made the attachment, 
he can proceed further or can get anything out of the attachment, is a ma - 
ter for the Court executing the decreato decide, and this may possibly 

to some extent depend upon events which may yet happen. ^ 

I see nothing in the law to prevent an attachment in execution of the 

money decree, even if before the property could be sold in pursuance of 
the attachment it is necessary for the appellant to take further proceedings. 

Trevelyan, J. — I agree that this appeal should be allowed, and that 
the respondent should pay to the appellant the costs of the application 

and of the appeal. . - . 

There are two questions— (1) whether this application . is barreaoy 

the law of res judicata ; ( 2 ) whether, if it be not so barred, the plaintiff is 

entitled to an order which can apparently lead to an attachment onlyi 

and not be followed by an order for sale. 

On the first question I think that the right to an attachment perse 

has not been judicially determined between the parties. 

The only question which arose in the matter which eventually oanic 

up on appeal before Norris and Gordon, JJ., was whether the judgmen - 
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creditor was entitled to obtain an order for sale. [273] This is. I think, 

clear from the memorandum of appeal and from the judgment. The whole 

judgment is directed to a consideration of the right to a sale, and it is only 

an expression at the end of it which can give any handle to the contention 
that the question is now barred. 

There is no discussion in the judgment as to the right to an attach- 
ment independently of the right to a sale, and this right cannot be said to 
^ ^ y o subsbdjQt/idjlLy in issue, or to have been finally or at 

ad decided. I read the judgment and the order as setting aside the 
attachment, only because it was ancillary to the sale. 

1 would, therefore, hold that the matter of the present apolication is 
not res judicata. 

As to the second question I am exceedingly doubtful whether 
Mr. Justice Sale had any power to determine the question as to whether 
land situate outside the limits of the original jurisdiction was capable of 
being attached under this decree. It is not necessary to determine this 
question here : but it is capable of contention that the duty of the Judge 
transmitting the decree is confined to determining whether there is a hona 
fide application to transmit a live decree, and whether the conditions 
contained in s. 223 of the Civil Procedure Code have been fulfilled. 

Assunaing that he had power to decide this question, I cannot agree 
with the view which ho has taken of it. 

An attachment and a sale are not so indissolubly wedded as never to 
be capable of separation. It is true that, as a rule, a sale is the ordinary 
consequence of an attachment, but a mere attaching creditor has certain 
rights^ apart from his right to a sale ; for instance, he has a right to 
participate in the proceeds of sale under s. 295 of the Civil Procedure Code, 
and he has a right to redeem the property under the Transfer of Property 
Act. The Code ot Civil Procedure itself deals with an attachment as a 
proceeding separate from a proceeding to sell (see ss- 235, 274, and 284). I 
am not prepared to say that if there is no right to sell there cannot, under 
■any state of circumstances, be an attachment. 

[274] Whether in this particular case the Court should allow an 
attachment is, in my opinion, a matter to be determined only by the Court 
to which the decree is sent for execution. I would allow the appeal. 

Appeal allowed. 

Attorneys for the appellant : Messrs. Remfry S Rose. 

Attorney for the respondent : Babu Bhuhan Mohan Dass. 

H. W, 


25 C. 274. 

CRIMINAIi REFERENCE. 


Before Mr. Justice 


Banerjee and Mr. Justice Wilkins. 


IDurga Charan Mali {Complainant) v Nobin Chandra Sil 

(Accused)."’^ t2l8t September, 1897.] 

P^naZ Code (Act XBV of 1860), s. 183; — Resistance to attachment — Ijawful authority^ 
tillage Chaukidari Act [Bengal Act VI of 1870), ss. 26. 27 and 34. 

'Where a village ohaukidar. without the preparation, and publication of a list 
of de faulters, and without any written authority as required by ss. 26 and 27, 

* Oriminal Reference, No. 269 of 1897, made by R.H. Anderson, Esq., Sessions 
Uudge.of Mymez^iDgh,<dated the 10th of September 1897, 
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of the Village Chaukidari Act (Beogal Act VI of 1870), attached some property 
for levying the amount of arrears, held, that resistance to such attachment was 
not an offence under s. 183 of the Penal Code. 


Criminal 

Refer- 

ence. 
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Reference by the Sessions Judge of Mymonsingh under s. 438 of 
the Criminal Procedure Code in respect of a conviction and sentence under 
s. 183 of the Penal Code by the Joint Magistrate of Mymensingh. The 
material portion of the latter of reference was as follows — 

** The petitioner has been convicted by the Joint Magistrateof Mymen- 
sineh under s. 183 of the Indian Penal Code for offering resistance to a 


chaukidar, who was attaching a drum for chaukidari tax, and has been 
sentenced to a fine of Rs. 15, or in default to fourteen days’ rigorous 
imprisonment, 

“I think this conviction is illegal because the chaukidar had no 


“lawful authority" to take the petitioner’s property. By the Chaukidari Act, 
s. 2. the authority could only be in writing signed by the collecting member 
of the Pancbayet. Moreover, by s. 26 this distraint could only be made after 
[275] the preparation and publication of the list of defaulters. The Joint 
Magistrate finds there was no written authority to distrain and no 
publication of a list of defaulters. In my opinion s. 34 of the Act has not 
the force the Joint Magistrate gives it. It is intended to protect the 


Panchayet and persons acting under his authority from prosecution or 
suit, except as therein provided for any act which is technically illegal. 
It does not, as I take it, render all irregular acts legal, so as to debar 
those who are affected by them from resisting them." 

No one appeared in support of the reference. 

The judgment of the High Court (Banerjee and WiLKINS, JJ.) 
was as follows : — 


JUDGMENT. 

Upon the facts found by the Joint Magistrate himself, the provisions 
of 33. 26 and 27 of the Village Chaukidari Act (Bengal Act VI of 1870), 
had not been complied with, and the chaukidar bad no authority to 
attach the property in question. Resistance to the attachment by him 
cannot, therefore, we think, constitute an offence under s. 183 of the 
Indian Penal Code. This view is to some extent supported by the case 
of Abdool Gafiur v. Queen- Empress (1). 

We, therefore, set aside the conviction and sentence, and order refund 
of the fine if it has been realized. 




28 C, 275. 

CRIMINAL REFERENCE. 

Before Mr. Justice Banerjee and Mr. Justice Wilkins, 


Queen-Empress v. Beni Madhav Crakravarti Ucctwtjd).* 

f]2th September, 1897.] 

Penal Code (Act XLV of 1860) s, 283— Obs<n(c(ion in apublic way^ 

The accused was charged gonorally with obsiruotiDg a public way, no danger, 
obstruction, or injury being alleged to have been caused to any person nor w%a 
there any clear evidence that the way was a public way. Held, that the oonvio* 
tion under s. 283 of the Penal Code could not bo suetained, 

• Criminal Reference, No. 246 of 1897, made by K.N. Roy, Esq., Officiating Dia* 
triot Judge of Pubna and Bogra, dated the SOth of August 1897. 

(1) 23 0. 896. 
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Reference made by the Officiating Sessions Judge of Pubna and 
Bogra under s, 438 of the Criminal Procedure Code in respect of a 
conviction and sentence passed bv the Sub-Divisional Magistrate of Soraj- 
gunge on the 22nd of July 1897. 

[276] The material portion of the letter of reference was as follows : — 
It appears that a road passed by the west of the petitioner’s house 
which he blocked up ten years ago by building a house on it. and his 
brother Hem Chandara Chakravarti brought thereupon a suit in the Civil 
Court to have the road opened out. The case resulted in a compromise 
by which the petitioner agreed to deviate the road by his bahirbari or outer 
apartment, and he has now attached a gate to his deviated road, and is 
said to have caused obstruction to it. It is said that the petitioner keeps 
the gate open during dav but closes it at night. The case originally arose 
from a complaint of some of the villagers and was supplemented by a report 
of the chauJcidar who could not pass through the road at night on his 
round. Id ultimately went to the Chairman of the Shahazadpore Union, 
the substance of whose report was that there was a road to the west of 
the petitioner s house from a vary long period, that he constructed a house 
upon it about ten years ago and deviated the road through a portion of 
his outer apartment, which he has now blocked up by a gate. 

The Sub-Divisional Magistrate of Serajgunge having treated those 
reports as complaints, and without proceeding under s. 133 and the cognate 
sections of the Criminal Procedure Code, has convicted the petitioner 
under a. 283 of the Indian Penal Code for obstructing the road, and has 
sentenced him to pay a fine of Rs. 50, and in default to undergo simple 
imprisonment for one month. He has also passed an order that the road 
must be cleared and left two cubits wide within three days. 

In order to sustain a conviction under s. 283 of the Indian Penal 
Code it should in the first place be shown that some particular person or 
persons have been obstructed by the accused, and the accused cannob be 
charged generally with obstruction in a public way. In the present case 
the chaukidar t who is said to have been obstructed, has not been examined, 
none of the ladies said to have been obstructed has been examined, and 
all the witnesses speak of the general obstruction of the road, not of their 
personal case. I submit that under the circumstances the conviction can- 
not be sustained under s. 283 of the Indian Penal Code. This has been 
pearly held in the matter of Bjmpress v. Ram Singh (1) and in the case of 
Queen v. Khader Moidin (2). In the second place it must be shown that 
the road is a public way. The compromise petition by which the 
petitioner gi anted a deviation of the road to his brother is on the record. 
It does not show that the road in question was a public one. The road 
was granted by one brother to another only ten years ago, and, as it passed 
through the petitioner’s outer apartment, unless there be very good 
evidence it cannot be said that it is a public thoroughfare. In the report 
of the Chairman of the Union the road is not described as a public way. 
All that is said is that nearly [277] all the villagers pass through it to a 
hill^ and its' obstruction has caused inconvenience to the public and specially 
to the ladies of the Hindu families who have no other road to go to the 
ghat. The evidence of Sub-Inspector Bama Charan Sen is that the females 
of the village use the road from a long time for going to the ghat. Though, 
therefore, there can be no doubt that the road in question has been very 
much in use by the women of the village, I have doubts whether it was- 
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thrown open entirely to the public. The long use by the wonaen of the 
village cannot make the road to be a public way — See Sham Soonder 
Bhuttacharjee v. Monee Ram Doss (1). Applying also the tests of 
Mr. Justice Wilson in the Full Bench case of Ghuni Lall v. Ram Eishen 
Sahu (2) it is doubtful whether this road can be held to be a public way. 
The proper course for the Sub-Divisional Magiscrate was to take proceedings 
under s. 133 of the Criminal Procedure Code and the cognate sections, and 
give the benefit of a jury to the petitioner with regard to the question 
whether the road was public or private. The order directing the widening 
of the road could not be passed except under these sections. I, therefore, 
recommend that the conviction of the petitioner as well as the order 
directing the clearing of the road be quashed." 

No one appeared in support of the reference. 

The judgment of the High Court (BaNER.JEE and WiLKINS, JJ.) was 
as follows : — 


JUDGMENT. 

We think the view taken by the learned Sessions Judge in this case 
is in the main correct. The accused has been convicted by the Sub- 
Divisional Magistrate of Seraj gunge of an offence punishable under 9. 283 
of the Indian Penal Code and sentenced to pay a fine of Rs. 50, and he has 
been ordered to remove within three days the obstruction complained of. 
But all that the learned Magistrate in bis judgment has found against 
the accused is that he has blocked up altogether by a gate a road which, 
in bis opinion, is a public road. This finding is not in our opinion 
sufficient to sustain the conviction. To warrant a conviction under s. 283 
of the Indian Penal Code for causing obstruction in a public way, it 
must he established that the act of the accused has caused “ danger, 
obstruction, or injury" to some person [see Empress v. Ram Shigh (3) and 
Queeyi v. Khader Moidm (4)] . But there is no finding to that effect in the 
[278] judgment of the Magistrate. Then, again, though the learned 
Magistrate in effect finds that the road in question is a public road, what 
the evidence shows is, to quote the words of the judgment, " that a road 
passed by the west of the accused’s house which he first blocked up by 
building a house on it, and then deviating it over his hari blocked up 
altogether by a gate." The four witnesses examined for the prosecution 
all say, either expressly or in effect, that the road which has been 
obstructed is not the old road but the road passing through the bahirbari, 
or the compound of the outer house of the accused, which the accused 
opened after having closed the old road by building his house over it; 
The evidence leaves it very doubtful whether the way is a public way within 
the meaning of s. 283 of the Indian Penal Code. 

For these reasons we set aside the oonviotion and sentence and the 
order for removal of the obstruction complained of, and direct that the 
fine, if realized, be refunded. 

S. C. B. 


<1) 25 W. R. 233. (21 15 C. 460. 

43) H C. L. R. 4G2. ( 4 ) 4 M. 336. 
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Before Mr, Justice Banerjee and Mr, Justice Wilkins. 

Preonath Dey and others [Petitioners) v. Gobordhone Malo 

[Opposite Party), ^ [15th October, 1897.] 

Criminal Procedure Code {Act X of 1882), ss. 133 and 137 — Reference by Sub- Divisional 
Magistrate to a second class Magistrate — Bona fide question of title — Jurisdiction of 
Magistrate ^Public nuisance, 

A Sub-Divisiooal Magistrate having made a conditional order under s. 133 of 
the Criminal Procedure Code (Act X of 1882 . against a person to remove an 
obstruction on a public thoroughfare ^ or appear and show cause before a second 
class Magistrate, the said person appeared as directed, and the order was made 
absolute under s. 137. Tn revision the High Court held that, having regard to 
the penultimate paragraph of s, 133, the order was not illegal, on the ground 
that it was made absolute by a Magistrate with second class powers other than 
the Magistrate who made the conditional order. In re Narasimha (1) approved of. 

[279] When a question of title is bona fide raised the Magistrate ought not to 
make an order under ss. 133 and 137 of the Criminal Procedure Code, but should 
allow the party an opportunity for the determination of the question by a Civil 
Court. The claim of title must, however, be bona f,de and not a mere pretence 
to oust jurisdiction ; and it is for the Magistrate to say whether the claim is a 
bona fide one or a pretence. Luckeenarain Banerjee v. Ram Coomer Mocker jee (2), 
and Queen-Empress v. Bissessur Sahu (3) followed. 

Although no length of enjoyment can legalize a public nuisance — see 
Municipal Commissioners of Calcutta v. Mahomed AH (1] — yet the long possession 
or enjoyment of what is said to be a nuisance may give to the objection of the 
person so possessing or enjoying it the character of a bona fide dispute as to title 
such as might have the eSec't of ousting the jurisdiction of the Magistrate under 
ss. 133 and 137 of the Code, and making the question a proper one for the Civil 
Court, 

XRel. on.. 18 0.W.N. 1086; R.. 31 C. 979 (982) =9 G. W.N. 72^ 20 A.W.N. 204 ; 10 
C.W.N. 845 (847).] 

The petitioner moved against the order of a second class Magistrate 
passed under- s. 137 of the Criminal Procedure Code (Act X of 1882), 
making absolute an order under s. 133 passed by the Sub- Divisional 
Magistrate for the removal of certain obstructions in a place alleged to be 
a public thoroughfare upon the grounds : (1) that the Magistrate who made 
the conditional order absolute had no authority to do so as he was a Magis- 
trate with second class powers ; and (2) that the Magistrate had no 
jurisdiction inasmuch as there was a 5o?7a ywZe claim of private right as 
•regards the land in dispute. 

Babu Atulya Oharan Rose, for the petitioners. 

Babu Boidya Nath Dutt, for the opposite party. 

The judgment of the High Court (Banerjee and Wilkins, JJ.) was 
as follows : — 


JUDGMENT. 

This is a rule calling upon the Magistrate of the district to show cause 
.why the order complained of in this case should not be set aside upon the 
ground that the -Magistrate who made it had no authority to investigate 
the matter and to make the conditional order passed by the Sub-Divisional 
Officer absolute. 

• Criminal Revision, No. 623 of 1897, against the order of Babu Mano Mohan 
Ohatterjee, Sub-Deputy Magistrate of Jehanabad, dated the llth of August 1897. 

(1> 9 M. 201. (2) 16 C. 564. (3) 17 0. 662. (4) 7 B. L. R, 499. 
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1897 The order complained of is one passed by a second class Magistrate 

Oct. 15. under s. 137 of the Code of Criminal Procedure, [280] making absolute an 

order under s. 133 passed by the Sub-Divisional Officer for the removal of 
Criminal certain obstructions caused by the petitioners in a place which was alleged 
Revision, to be a public thoroughfare. 

23 C^~278 grounds upon which we are asked by the learned vakil for the 

petitioner to set aside the order are: that the Magistrate who made 

the conditional order absolute under s, 137 of the Code of Criminal Proce- 
dure had no authority to do so as he was a Magistrate with second class 
powers ; and, secondly^ that he had no authority to make the conditional 
order absolute in this case as there was here a bona fide Q\dAm of private 
right raised by the petitioners as regards the land in dispute. 

As to the first ground, the penultimate paiaeraph of s. 133 of the Code 
distinctly provides that theMagistrate who makes the order under the sec- 
tion may direct tlie person against whom it is issued “to appear before him- 
self or some other Magistrate of the first or second class at a time and place 
to be fixed by the order, and move to have the order set aside or modified 


in manner hereinafter provided.*’ The section itself, therefore, clearly 
authorizes a second class Magistrate to hear the objections of the party 
against whom an order under the section is made. It is quite true that 
cl. {&) of s. 135 provides that, where a party against whom an order under 
s. 133 is issued applies for the appointment of a jury to try whether the 
order is reasonable and proper, such application is to be made to the 
Magistrate by whom the order under s. 133 was passed ; but the express 
mention of “ the Magistrate by whom it *’ (i.c., the order) " was made," in 
cl. (b) itself goes to show that it is only when the party against whom the 
order is issued wants to avail himself of the alternative of having a jury 
appointed that his application must be made to the Magistrate by whom 
the original order was issued. Section 137, however, under which the 
order now complained against was made, does not require that the 
Magistrate who is to hoar the objections and take evidence must be 
the Magistrate by whom the original order was made, but simply 
provides that if the party against whom the order is made appears 
and shows cause against the order, “the Magistrate shall take evidence in 
[28l] the matter." That, in our opinion, evidently means the Magistrate 
to whom the proceedings may be referred under the penultimate paragraph 
of 3. 133 : and, as that section distinctly provides that the case may be 
referred to a Magistrate of the second class, we think the mere fact of the 
Magistrate who made the order under s. 137 being a second class 
Magistratie, does not show that he had no authority to make the order 
complained against. We mav add that this view is in accordance with the 
decision of the Madras High Court in the case of Zn re Narasiviha(l)* 


It remains then to consider the second ground upon which our 
interference is asked. The learned vakil who appears to show cause 
contends that it is not open to the petitioners to raise the second ground^ 
having regard to the terms of the rule. No doubt the matter is open to 
argument ; but we are inclined to think that the rule, as it stands, is broad 
enough to admit of the second ground being urged. We may add that our 
taking this view cannot be said to have any prejudicial effect, as the 
learned Magistrate of the district who has shown cause in the explanation- 
submitted by him, entered into matters relevant to the second ground as- 
well as those concerned with the first. 



(1) 9 M. 201. 
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Now, the law on the subject is laid down in a series of cases of 

which we need only refer to two, viz.. Queen Empress v. Bissessur Sahu (1); 

Luckeenarain Banerjee v. Ram Goomar MooJcerjee (2). It is this, that when 

a question of title is bona fide raised, the Magistrate ought not to make an 

order under ss. 133 and 137, hut should allow an onportunitv for the 

determination of the question hy a Civil Court. The claim of title must 

however, be bona fide and not a mere pretence to oust jurisdiction ; and it 

IS for the Magistrate to say whether the claim is a bona fide one or a 
pretence. 

In the present case the Magistrate who made the conditional order 
absolute under s. 137 has not considered the question whether the claim of 
title raised is a bona fide claim or a mere pretence. He has, it is true found 
that the land in dispute is part [282] of a public thoroughfare; 
hut that hnding does not dispose of the question whether the dispute 
raised by the petitioners before us was or was not a bona fide dispute as to 
title ; and one reason which induces us to take this view is that, although 
one of the petitioners urged that he had raised the embankment for over 
twelve years and had been in undisputed possession of it since then, and 
so the question of obstruction could not arise now, this is all that the 
learned Magistrate says with reference to this objection : “ The last 
argument, however, cannot stand in the face of the ruling in The Municipal 
Gommissioners of Calcutta v. Mahomed Ali (3), where it is laid down that 
no length of enjoyment can legalize a public nuisance.” The Magistrate 
oes not find that the allegation about the petitioners’ enjoyment for 
welve years and upwards is a mere assertion without any foundation for 
it ; but he simply says, whether that was true or not would not affect the 
question. We are of opinion that he should have gone into the question 
and seen whether the fact of long possession did not give to the objection 

character of a bona dispute as to title such as 

Magistrate of his jurisdiction under 

S8* ioo and 

As the Magistrate has not considered the case from this point of view 
we tbmk the proper course to take in this case would be that taken by this 
L/Ourt m the case of Queen Empress v. Bissessur Sahu (l) to which we have 
already referred ; and we accordingly set aside the order under s. 137, and 
direct that the Magistrate, after notice to both parties, do investigate the 
case ae novo. If he is satisfied that the contention of the petitioners that 
e way is not a public way is a bona fide one, he should set aside the 
conditional order. If, however, he finds upon proper reasons that the 
contention is not bona fide, he should affirm that order. 

S. C. B. 
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[283] APPELLATE CIVIL. 

Before Mr. Justice Trevelyan and Mr. Justice Stevens. 


Mahomed Abdul Hye {Judgment-debtor) v. Gajkaj Sahai 

{Decree-holder) .* [13th August, 1897.] 

Public Demands Recovery Act (Bengal Act VII of 1980 j, ss. 2 and 20 Limitation Act 
XI Of 1359, s. Si—Execuiion of decree annulling sale^Decree of Privy Council-^ 
Decree for costs— Rate of exchange. 

Section 2 of the Public Demands Recovery Act (Bengal Act VII of 1880) does 
not make the provision of limitation in s. 34 of Act XI of 1869 applicable to the 
execution of a decree annulling a sale under s. 20 of Bengal Act VII of 188(}. 

In converting into Indian currency the amount of costs expressed in sterling in 
an order of Her Majesty in Council, the rate of exchange is the rate which 

prevailed at the time when the order was made. 

Dakhina Mohan Roy Chowdhty v. Saroda Mohan Roy Chowdhry (1) followed. 


[R.. 26 C. 414 (427) (F.B ).] 


The facts material to the report in this case appear from the 
judgment of the High Court. 

Sir Griffith Evans and Dr. Asutosh Mtikerjee, for the appellant. 

Babu Lalmohan Das and Babu Nalini Randan Chatterjee, for the 
respondent. 


JUDGMENT. 


The judgment of the High Court (TREVELYAN and StEVENS, JJ.) 
was delivered by 

Stevens, J. — This is an appeal from an order of the District Judge 
of Tirboot, disallowing an objection by the judgment-debtor to the exe- 
cution of the decree in respect of costs awarded against him by an order 
of Her Majesty in Council. The case in which those costs were awarded 
was one for the setting aside of a sale under the certificate procedure, 
Bengal Act VII of 1880. The contention was that, inasmuch as 8.2 of' 
Bengal Act VII of 1880 provides that that Act shall, as far as is consistent 
with the tenor thereof, [284] be construed as one with Act XI of 1859 ^ 
passed by the Governor-General in Council and Act VII of 1868 passed' 
by the Lieutenant-Governor of Bengal in Council, the provisions of • 
8. 34 of Act XI of 1859 apply to the present case. That section provides- 
that “ if a sale made under this Act,*’ i.e., Act XI of 1859 " be amended 
by a final decree of a Civil Court, application for the execution of such* 
decree shall be made within six months after the date thereof, otherwise 
the party in whose favour such decree was passed shall lose all benefit 
therefrom." Admittedly in the present case the application for execution 
was. made more than six months after the data of the decree, and it is 
contended that under the provision of law which we have just quoted the 
decree-holder has lost all benefit from his decree. 

We think that s. 2 of Bengal Act VII of 1880 cannot have the effect 
of making the provisions of s. 34 of Act XI of 1859, which relates to a 
decree annulling one class of sales, applicable to such a decree as is 
referred to in s. 20 of Act VII of 1880, that is a decree setting aside a 
sale of another kind. We think that this is apnarent from the fact that 

Appeal from Order, No. 329 of 1896, against the order of D. Oameron, Esq,* 
District Judge of Tirhoot, dated the 8th of June, 1896, 

(1) 23 C. 357. ’ 
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s. 20 contains separate provisions applicable to the case of decrees setting 

aside sales in execution of certificates, those provisions not being consistent 

>'®spects with the corresponding provisions of s. 34 of Act XI of 

1859 relating to a decree for the setting aside of a sale under that Act, 

Another question which arises in this appeal is as to the time when 

the rate of exchange is to be calculated on the costs expressed in sterling 

m the order of Her Majesty in Council. Those costs have been estimated 

by the decree-holder at the rate of exchange which prevailed at the time 

when execution was applied for. It is contended that they should have 

been estimated at the rate which prevailed at the time when the order was 

made. In support of this contention a ruling of this Court, Dakhina 

Mohan Boy Chowdhry v. Saroda Mohan Boy Ghowdhry (l) has been 

cited. This IS a matter relating to the practice of the Court, and we 

think that we ought to follow that ruling, unless we were clearly of 

opinion that the point ought to be referred to a Full Bench. We must 

therefore, vary the order of the Court below to this extent, that [285] 

the costs awarded in sterling by Her Majesty in Council must be converted 

into Indian currency at the rate of exchange for the time being fixed by the 

^cretary of State for India in Council at the time when the order of 

Her Majesty in Council was made. Subject to this variation of the 

order under appeal, the appeal is dismissed. The appellant must pay 
the respondent s costs. 

Decree varied. 


25 C. 285. 

APPELLATE CIVIL. 

Before Mr. Justice Trevelyan and Mr. Justice Stevens. 

Jagdeo Singh {Defendant) v. Padarath Ahir {One of the Plaintiffs) * 

[30th August. 1897.] ' 

Suit for ce^npensation for illegal 
^ ^^^OrCtionon tort^ Joinder when too late- Ob- 

3 f on-jo%nder not duly taken. Effect of — Limitation Act (XV of 1877>, s. 22, 

Act distraint under s. 121 of the Bengal Tenancy 

crops disLa n^^ OM ^ ^be 

olsron the taken bj ‘he defendant at a late stage of the 

cation J "'as. on his own appli- 

oation, added as a plaintiff, but his claim was then barred by limitation. fleW— 

f2) The‘°r,uf Tenancy Act did not exclude a suit of this kind. 

does not jointly 

a ^Pu “et'ODS on tort in every case in which persons have been 
damnified by the same tortious act. pvrs-ous nave been 

ar objection of non-joinder of party in an action of tort be not taken 

t the ‘upe and in the way provided by law, the defendant is liable to such. 

brought°th^ snU?*^®^ incurred by the plaintifi who originally 

(4) The whole suit was not barred by limitation in oonsequonce of the 
provisions of s. 22 of the Limitation Act (XV of 1877). ^ 

[F., 2 C.L.J. 496; 15 O.L.J . 225 = 14 Ind. Gas. 478 ; R., 6 O.D.J. 383 (392).] 

PP!"\‘® against the deoreo of Babu 

Madhub Chandra Ohuokerbutty, Subordinate Judge of Shahabad, dated the 19 tlf oL 

datTt he 2l8t irfun“ li95 Chunder Sircar, Munsif of Arrahf. 

(1) 23 C. 367. 
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1397 The facts and arguments of pleaders material to the report in this 

AUG. 30. case appear from the judgment of the High Court. 

Babu Umakali Mukerjee, and Babu Makhan Lall, for the appellant. 

AppBIi- [286] Dr. Asutosh Mukerjee. for the respondent. 

LATE The judgment of the High Court (TREVELYAN and STEVENS, JJ.) was 

Civil. follows : — 


25 C. 285. 


JUDGMENT. 

In the suit out of which this appeal arises, the plaintiff^ Padarath 
Ahir sued to recover Rs. 304-12-9 dams. whi3h he had to pay into Court, 
in order to obtain the release of his crops from attachment,^ together with 
Rs, 7-0-9 dams, the costs alleged to have been incurred in making the 
attachment. The plaintiff’s case was that the principal defendant Jagdeo 
Singh had wrongfully caused the crops to be distrained under colour of 
s. 121 of the Bengal Tenancy Act. 1885. as the crops of the second 
defendant Anarath Rai, falsely alleging that the latter was the tenant of 
the plaintiff’s holding on which the crops had been grown. Both the 
Courts below have found in favour of the plaintiff on the facts. 

The plaint was filed within one month of the date when the attach- 
ment was made, but for some reason, which has not been explained to us, 
there appears to have been very great delay in disposing of the suit, and 
at a very late stage of the trial, some fourteen months after the filing of 
the plaint, a supplementary written defence was filed, in which for the 
first time the plea of defect of parties was taken. It was urged that 
inasmuch as Padarath’s brother Kirtarath had an interest in the holding, 
he should have joined in bringing the suit. The obvious reply to this plea 
was that under s. 34 of the Code of Civil Procedure it was not admissible 
at that stage of the proceedings, but the plaintiff unfortunately for himself 
attempted to cure the defect to which objection had been taken, and what 
was done was that Kirtarath applied with Padarath’s consent to be 
added as a co-plaintiff. This was done with the result, which might have 
been expected, that a fresh plea of limitation, based upon s. 22 of the 
Limitation Act, was at once taken by the defendants. That plea was 
allowed by the Court of first instance so far as the interest of Kirtarath 
was concerned, and a decree was given only for one-half of the amount 
claimed, excluding the sum alleged to have been paid as the coats of the 
deposit, which was disallowed as not proved. 

The defendant Jagdeo Singh appealed, and Padarath also [287J 
appealed in respect of the moiety disallowed as the share of Kirtarath, 
but both appeals were dismissed by the lower appellate Court. 

The defendant Jagdeo Singh only has come up to this Court in second 
appeal. The grounds which have been argued before us are, first, that 
the plaintiff had no right of suit ; and, secondly, that the whole of the 
claim ought to have been held to have been barred by limitation. 

A preliminary objection was taken for the respondent that no second 
appeal lies in the case, inasmuch as it is in reality not a suit for compensa- 
tion for illegal distress such as is contemplated by art. (35) O') of the second 
schedule of the Provincial Small Cause Courts Act, but is merely a suit for 
the recovery of the amount which the plaintiff-respondent had had to 
in order to procure the release of his crops from attachment. Wo think 
that objection is untenable, because the olaim was not only for the recovery 
of the sum paid, but also for damages, namely the cost alleged to have 
been incurred in paying it. It is therefore a suit for compensation. 

We proceed to deal with the appeal. 
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It IS contended m the first place that the suit will not lie at all because 
^ch a suit can be brought only under the provisions of s. 140 of the Bengal 
Tenancy Act, and under that section a suit for conapensation, where pro- 
perty has been aistrained on an application made under s. 121 of the Act 
lies only in a case in which such an application is not permitted by the 
latter section. It is contended that in the present case the distraint was 
made on an application ma,de under s. 121 and permitted by the section. 
We think that there is nothing in s. 140 to exclude an action of this kind 
in a case like that laefore us in which the landlord is found to have abused 
his power of distraint by distraining the crops which belong to the tenant 
on the pretence that they belong to another person in collusion with 
hirnself. - There has been an invasion of the rights of the tenant for which 
he IS entitled to a remedy, and if the case is not one of the kind con- 
templated by s. 140 he is not, so far as we can see, deprived by the 
provisions of that section of the ordinary right of action [288] which any 
person who suffers from a tortious act has against the tortfeasor. Wo 

may observe that this objection appears to have been taken for the first 
time in this Court. 


With reference to the question of limitation we have first to see 
whether the addition of Kirtarath as a co-plaintifif was, in the circumstances 
ot the case, legally made, looking to the provisions of s. 34 of the Code of Civil 
Procedure. No doubt the objection taken by the defendants for want of 
parties was inadmissible under that section, as not having been made before 
he first hearing. The difficulty is that that objection was nor- made in the 
proper manner, as we have already noticed, but Kirtarath made an appli- 
cation, with the consent of the original plaintiff Padarath, to be added as a 
co-plaintiff. Under the provisions of s. 32 this could be done at any time, 
and we think that the validity of the act of the Court, which was done at 
the instance of Kirtarath and Padarath, cannot be affected bv the fact 

htvin'o m influenced by the defendants 

Halving made an objection which was not sustainable and which Padarath 

might have successfully resisted on that ground. The addition of Kirtarath 

was perfectly legal in itself, and we think that Padarath and he are bound 
by their own act in causing it to be made. 

The contention for the appellant on the point of limitation is that the 

two brothers had a joint cause of action upon which they could only sue 

jointly, and therefore the bar against Kirtarath*s claim must apply to that 

of If'adarath also. No provision of law has been cited in support of this 

argument, but we have been referred to the following reported cases, several 

of which appear to have been cited in the Courts below : Obkoy Churn 

Nundt V. Kritartka Moyi Dossee (1); Ramsehuk v. Ramlall Koondoo (2) * 

.wawd^aZv. Juni^njoy Coondbo (3) ; Imamuddin v . Liladhar (4) ; Jibanti 

Khan v. Gokool Ghunder Chowdry (5) ; and Kalidas Kevaldas v 
Nathu Bhagvan (6). 

[289] None of these cases seems to us to be in point. No doubt there 
are certain classes of cases in which persons having the same cause of action 
must sue jointly, such as suits upon a contract ; but we are not aware of 
any authority for the application of this rule to actions on tort in every 
case in which several persons have been damnified by the same tortious 


(1) 7 C. 284. ( 2 ) 6 c. 815. 

(4) 14 A. 524. (6) 19 o. 760 (764). 


(3) 14 C. 791. 
(6) 7 B. 217. 
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The non-joinder of a plaintiff in an action for wrong independent of 
contract may be a ground for insisting on the person being ]Oined as 
plaintiff ; but if that objection be not taken at the time and m the way 
provided by law, the defendant is liable for such portion of the damages as 

have been incurred by the plaintiff alone. . -n j tu • i.u 

We do not think that there was anything to prevent Jr'adarath in the 

present case from suing alone for compensation for the illegal distraint, as 

far as he was injuriously affected by it, and in this view his claim, which 

was certainly brought in time, would not be barred by the subsequent 

addition of Kirtarath as a co-plaintiff. 

We dismiss this appeal with costs. 

ci r r Appeal dismissed. 


25 C. 269. 

APPELLATE CIVIL. 

BefoTQ ]\It. Justice Bauetjee aud Afr. Justice 


Behaky Lal Mookebjee and another ( Plaintifis ) V . Basarat 

Mandal and others ( Defeyidants ).'^ [19bh November, 1897.] 

Landlord and tenantSuU for rent-Deposit of rent by a tenant thro^h 

of Uie holding from /tiwi, whether valid — Bengal Tenancy Act {Vlll of 1885^ s. 61. 

A deposit of tent, though not made by a tenant himsoH, but made on his 

behalf by a transferee of the holding from him, is a valid deposit within the 

meaning of s. 61 of the Bengal Tenancy Act. 

[R., 16 C.L.J. 546 = 15 Ind. Gas. 661.] 

Thb facts of this case are sufiQciently stated in the judgment of the 
High Court. 

Babu Karuna Sindhu Mookerjec and Babu Jogeudro Chunder (r/iose, 
for the appellants. 

[290] Babu Norendro Chunder Bose, for the respondents. 

The following judgment was delivered by the High Court (BanbRJEE 
and Wilkins, JJ.) 

JUDGMENT. 

Banerjee, J. — In this appeal, which arises out of a suit for arrears 
of rent, the question is whether the deposit of rent set up in the defence 
of the tenants-defendants was a valid deposit under s. 62 of^ the 
Bengal Tenancy Act. The grounds upon which the learned Vakil for 
the plaintiffs-appeilants asks us to hold that deposit to be invalid in 
law are, first, that the preliminary tender which was necessary in this 
case was not a valid tender as it was not made by the recorded tenants, 
but was made by the transferees from them ; secondly , that the deposit 
was made in respect of rent which had not fallen due at the time; and, 
thirdly, that the deposit was made, nob by the tenant as required by law, 
but by the transferee from him. 

The first objection is, in our opinion, concluded by the finding arrived 
at by the lower appellate Court, which is to the effect that the tender was 
made by two of the defendants, that is, two of the recorded tenants. 

* Appeals from Appellate Deoroes Nos. 215 and 216 of 1896. against the deorees of 
Babu Dwarkanath Mitter, Subordinate Judge of ki-Pergunnahs, dated the 8th of 
November, 1895, reydrsing the decree of Babu Bhoobun Mohun Qhose, Mansi! of 
Basirbat, dated 19th of February, 1895* 
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u C -x? second objection, it does not appear to have been raised 
before either of the Courts below ; and as it involves the determination of 
a question of fact, namely, whether at the date of the tender the amount 
tendered had or had not fallen due, we do not think we ought to allow the 

objection to be raised at this stage of the case, as it would necessitate a 
remand and protract the litigation. 

As to the third objection, it is quite true that s. 61 enacts that “ the 
tenant may present to the Court having jurisdiction to entertain a suit for 
the rent of his tenure or holding, an application in writing for permission 
to deposit in the Court the full amount of the money then due.” But the 
question is whether the law requires that the tenant must present the 
application to the Court in person. We do not think that it would be a 
reasonable construction of the section to hold that it requires that the 
tenant must present the application in person. 

The application here was made on behalf of the tenant though it was 
presented on his behalf by the transferee of the holding from him. 

[291] The Bengal Tenancy Act does not make any provision as to 

bow applications, other than those in suits, are to be made by or on behalf 

of parties m a case like this. Neither s. 145 nor s. 188 applies to cases of 

this descr^tion. That being so, we think the view taken by the lower 

appellate Court, that an application, such as the one that was made in 

this case for the deposit of rent, was in substantial comnliance with s. 61 
J8 a reasonable view. ' * 

The objections urged against the validity of the deposit all fail ; and 
this appeal must consequently be dismissed with costs. 

Appeal dismissed. 
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CRIMINAL REFERENCE. 

Before Mr. Justice Mill and Mr. Justice Stevens. 

Bhiku Khan {Petitioner) v. Zahuran {Opposite Party).* 

[7th December, 1897.] 

MainUna^e Order of Criminal Court as to~Criminal Procedure Code {Act Xof 1882) 

men^Pr^fed^r^^^^ of payment of maintenance— Warrant of commit- 

An order of commitment to prison for default in payment of a wife’s mainten- 
ance allowance cannot be made without proof that the non-payment was due to 

the person ordered to pay. Sidheswar Teor v. Qyanada Dasi (1) 

The contemplates a single warrant of commitment in respect of the arrears 
due at the time of its issue. Where six months arrears were due, an order for 
separate warrants of commitment awarding a separate sentence of imprisonment 
of one month on each warrant, was therefore held to be bad in law. 

As to the mode of computing the term of imprisonment the case of Allapichai 
^ Bavuthar v. Uohtdin Bibi (2) followed. ' 

[Dibb., 7 Bur.L.T. 225=^13 Cr.L.J. 434 = 24 Ind. Gas. 170; R., 5 0.0. 316 (318).] 

The facts of this case, so far as they are necessary for the purposes 
or this report, appear from the judgment of the High Court. 

No one appeared at the hearing of the reference. 


• Criminal Reference No. 308 of 1897, made by F. B. Taylor 
^commissioner of Chota Nagpur, dated the 11th November. 1897. 

(1) 22 0. 291. (2) 20 M. 3. 
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[292] The judgment of the High Court (HiLL and STEVENS, JJ.) 
was as follows : — 


^ JUDGMENT. 

Criminal , „ , . . ^ -it- 

EEPER- The order of the Magistrate of the 15th September last committing 

pnce Bhiku Khan to prison for five months for making default in the pay- 

„ent of his wife's maintenance allowance cannot be i^aintained It was 
25 C. 291. decided in the case of Szdheswar Teor v. Gyanada Dast (1) that before 

such an order can be made it must be proved that the non-payment was 
due to wilful neglect of the oerson ordered to make the payment, No 
evidence directed to this point has been taken by the Magistrate. This 
is the reason given by the Judicial Commissioner of Chota Nagpur for 
his recommendation that the order should be set aside. 

Bnt it appears to us that the order of the Magistrate is anothe^ 
respect also contrary to law. The petition of Zahuran, dated the 30th 
Tanuarv 1897, relates to the arrears of her maintenai^e for the siK 
Lnths from the 1st July to the end of December 1896. ^he ^agistrate 
states that he directed Bhiku Khan to oe impvi^soned in the first instance 
for the arrears only of the month of July 1896. This order was made on the 
18th June last. The next order in the matter is of the 12th July, and 
directs the issue of a notice to Zahuran requiring her to "tate whether 
she had been paid for any of the five remaining nconths of the year 1896. 
Zahuran made no answer to this requisition, and on the 17th July the 
following order appears in the order sheet : File she is absent. About 
this time it appears that Bhiku Khan was released from prison as a 
“jubilee prisoner.” "Hence,” the Magistrate states m his letter of 
explanation to the Judicial Commissioner, I have now taken 
Zaburan's petition mentioned above” (the petition, that is, of the dOt 
January 1897) "for the five remaining months’ balance separately for 
each ” The " action ” to which reference is here made is disclosed by the 
order of the 15th September 1897, the order that is which has been brought 
to our notice by the letter of the Judicial Commissioner. The order is 
in these terms; " As the defendant won’t pay, ho will go to prison on 
each of the five warrants for five months in all, one month in each 

[293] This order was passed apparently without notice to Bhiku 
Khan, and. as has been already mentioned, it was made without any 
evidence having been taken to support it. 

Leaving these considerations out of view, however, wo think that 
the law contemplates a single warrant of commitment in respect of the 
arrears duo at the time of its issue, and that for this reason as well as 
that already mentioned the order of the 15th September is bad m law. m 
was not, we think, intended that a person against whom an order tor 
maintenance has been made under s. 488 of the Code should ’ 

when arrears have been allowed to accumulate before the aid of tno 
Court is invoked, to a series of separate terms of imprisonment 
of the arrears of each month, preceded, as all imprisonment under tna 
section ought to be, by a separate inquiry and warrant of distress in eaon 

C&S0« 

The procedure contemplated by the Legislature in such a oase seems 
to us to be that the Magistrate should in the first place satisfy 
by evidence that the non-payment complained of has been due t 

' ' ' (1) 22 0. 291. 
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wilful neglect on the part of the person bound by fche order. He 

should then issue his warrant for the levy of the whole amount due 

in the manner prescribed by the section. If after this course has 

been taken any part of the aggregate amount due remains unsatished, 

the Magistrate may sentence the defaulter to a pronortionate term of 
imprisonment. 

^ ^ The mode oi computing the term seems to us to have been correctly 

indicated by the High Court of Madras in the case of Allapichai Ravuthar 
v,Mohtdin Bibi {1) where it is said : “ The procedure contemplated by 
the Code appears to be to deduct the sum levied from the sum due, and 
then to ascercain how many months arrears the balance represents. ’ The 
maximum imprisonment that can be imposed will then be one month 
for each month s arrears, and if there is a balance representing the arrears 
for a portion of a month of a further term of a month’s imprisonment may 
be imposed for such arrear.” 

These principles, we may remark, relate to the computation of the 

maximum term of imprisonment which may be awarded [29$] under the 

section. It ought perhaps to be unnecessary to point out that before he 

inflicts the highest penalty of which the law allows, it is the duty of a 

Magistrate to satisfy himself judicially that the case is one in which the 

defaulter ought to be dealt with with marked severity. The Magistrate, 

however, in the present case does not appear to have given the question 

any consideration whatever, and indeed upon the materials before him 

any conclusion at which ha might have arrived would have been of little 
value. 

■ aside the order of the 15th September committing Bhiku 

Hhan to prison and direct that he be set at liberty. 


1897 

Dec. 7. 

Chimin Ai* 
Beper- 

ENCE. 

23 C. 29K 


B. D. B. 


Order set aside. 


25 G. 294. 

OBIGINAL CIVIL. 

Before Mr, Justice Bale, 

Enamul Huq ' 0 . Ekramul Huq.* [16th December, 1897.] 

Jnspectioiv of Docu/ments — Practice — Inspection by agent of aparty. 

When under an order giving liberty to a party to a suit, his attorneys and 
agents, to inspeot and peruse the doouments produced by the opposite narty, ins* 
peotion by an agent is contemplated, the order should be read in such a way as 
would give the Court some control over the persons to be appointed to inspect 
the doouments. Such an order contemplates that the agent will be a person 
standing in the position of the party for the purposes of the suit. 

Held, therefore, that the Court ought not to permit a person formerly in the 
service of the defendant to inspect as the plaintifi’s agent the defendant’s 
books, which had been in his charge. 

This was an application, adjourned from Chambers, that the defendant 
should allow the presence of Abdul Jubbar, accountant, as the plaintiff’s 
agent, at the inspection of documents under an order dated the 20th 
February 1897. 

The plaintiff and the defendant owned a joint business, and the 
idefendant also had a separate business ; and the plaintiff now sought to 

• Original Civil Suit No. 5 of 1896. 

(1) 20 M. 3. 
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1897 have the assistance of Abdul Jubbar at the inspection of the [295] books- 
Dec. iG. of the joint business in respect of a period when the books were under 
the supervision of Abdul Jubbar. 

Original defendant alleged, in ansv^er to the application, that in 1893 the 

, Civil, books of the separate business were also under Abdul Jubbar’s charge, and 

- that he bad subsequently dismissed Abdul Jubbar. The statement as to 
the dismissal was denied on affidavit by Abdul Jubbar. The application 
was adjourned into Court. 

Mr. Jackson showed cause against the application. — It would be in the 
highest degree objectionable that a person who, according to the defend* 
ant, has been dismissed from his service for making away with hia 
books, should be allowed to take inspection of the defendant s books on 
the plaintifif’s behalf. The plaintiff wants Abdul Jubbar to make the ins- 
' pecbion, or at least to be present at tbe inspection, because the books of 

i accounts were kept under him while he was in the defendant’s service. 

I This is not a mere objection of sentiment ; it is a personal objection.. 

I While in the defendant’s employment, Abdul Jubbar was giving the 

i plaintiff information as to matters in this suit. If this application be 

i granted, it will be open to a party to a suit to authorise any person 

! whomsoever to inspect documents on his behalf. Even an independent 

; professional accountant is not an agent for this purpose unless a special 

case i? made out to justify his appointment — Bonnardetw. Taylor [1), 
[Draper v. The Manchester, Sheffield and Lincolnshire Railway Co, (2) ; 
Bartley v. Bartley (3) ; and Dadswell v. Jacobs (4) were also cited.] 

Mr. Dunne in support of the application. — The rule which is said ta 
apply in England has never been applied in India, and it is not possible 
for it to apply here. One of the most ordinary modes of inspection in this 
country is inspection by some person on behalf of the party. Suppose^ 
for instance, there are accounts between an English firm and a Marwari 
one, and the accounts, or some of them, are in Nagri, who could inspect 
the Nagri accounts on behalf of the English firm ? From the very nature 
of the case the English firm would have to appoint some agent familiar 
with the [296] Nagri language to inspect the books on their behalf. Dad- 
stoell V. Jacobs (4) was not a case of inspection properly so called ; for 
there a firm sought to compel their agent to produce certain documents- 
relating to their business to the person who was a rival of that agent, and 
the only question was whether the defendant’s objection to giving inspect 
tion of his books to a rival trader was a reasonable one. And whatever 
the case of Bonnardet v. Taylor may decide, there is in this country no 
rule that an agent pro hac vice may not be appointed to inspect documents. 
If such a rule were laid down in India, inspection would become impos- 
sible, and suits would never be ready for hearing. Besides, in Bonnardet 
V. Taylor (1) it was sought to appoint a professional accountant to transact 
the other party’s books. That is not the case here. In this case tbo 
plaintiff will inspect the books ; all he wants is to have Abdul Jubbar to sit 
by him and give such assistance as he can. 

The case of Draper v. The Manchester^ Sheffield and Lincolnshire 
Railway Go, (2) is distinguishable ; for there it was sought to appoint 
the accountant of a rival company to inspect the books. The oases cited 
against the plaintiff, therefore, have no real bearing on the present case. 


(1) (1861) 1 J. & H. 883 
(3) (1862; 1 Drewty 233. 
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Abdul Jubbar has bl6d an affidavifc denying thati he was dismissed 
from the defendant’s service. He is certainly in the plaintiff’s employ- 
ment now. and is therefore entitled, under the order, to inspect the books 
on the plaintiff a behalf. He was in the plaintiff’s service before the date 
on which inspection was sought ; and the plaintiff offers to agree to any 
terms the defendant desires for the protection of his books. 

The rule laid down by this Gourd is, that where there is any difficulty 
in the way of inspection, the proper place for inspection is the Court ; let 
the books, therefore, be produced in Court. 

OKDEE. 

Sale, J.— This is an application by the plaintiff for an order that the 
defendant, Ekramul Huq. do allow Abdul Jubbar. the plaintiff’s agent, to 

be present at the inspection directed by the order of the 20th February 
1397 • 

[297] The material portion of the order is as follows; “And the 

A ^ are to be at liberty to inspect and 

peruse tne documents so to be produced and left, and to take copies and 

abstracts thereof and extracts therefrom as the applicant shall be advised ” 

It is contended, on the part of the plaintiff, that the words of the 
order leave the Court no discretion, and that Abdul Jubbar is a person 
who answers to the description of the word “agent” as used in the order. 

It is admitted that Abdul Jubbar was originally a servant of the 

defendant Ekramul Huq. and that he continued in his service until some 

time after the date of the order for inspection, and that up to his discharge 

some time m 1897 he was emoloyed as an accountant and had charge of 

the books of the defendant Ekramul Huq. It appears to me that the 

words attorneys and agents,” as used in the order for inspection, should 

be read in such a way as would give the Court some sort of control over 

the persons taking^ part in the inspection of documents directed by the 

order. I think it is clear from the authorities cited that similar words are 

interpreted by the Courts in England in a restricted sense which permits 
the exercise of such control. 

U ^^‘^ordance with these authorities the words “attornevs and agents” 

should be read as referring either to the applicant himself 'or to persons 

vmo stand in hia position with reference to the suit generally. It is to be 

observed that in allowing a party to inspect, the Court gives him a 

privilege of a very important character, and it is the duty of the Court to 

see that the privilege is not exercised so as to operate prejudicially against 
his opponent, ** 

It is said that to read these words in the exclusive sense contended 
for would render it impossible for inspection to be conveniently obtained 
in this country ; but I think the Courts in this country, in permitting 
servants or agents of parties, other than those strictly falling within the 
words of the order, to take part in the inspection, would bo disposed to 
exercise a reasonable discretion, and would not prevent a party from 
employing a servant for the purposes of the inspection unless it was shown 
that there was some sufficient ground of objection as against him. 

[298] It appears to me that the person whom it is proposed to 
employ in the present instance does not come strictly within the words of 
the order, and that the Court would be entitled to exercise a discretion in 
permitting him to act for the plaintiff in the matter of the inspection. 

Auj That being so, the question is whether the objection made as regards 
Abdul Jubbar is a reasonable one. It is, I think, something more than a 
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1897 mere sentimental objection. It is to be remembered that serious allega- 
Dbc. 16, tions are made against this person by the defendant Ekramul Huq ; and, 

though I say nothing as to the truth of these allegations the admitted 

Original circumstances under which he left the service of the defendant and entered 
Civil, the service of the plaintiff are such as would expose him to a strong temp- 

tation to take undue advantage or make improper use of the knowledge he 

2B C. 294. gained while in the defendant’s employ if he is permitted to take part 

in the inspection. 

I think, therefore, I ought not to compel the defendant to admit Abdul 
Jubbar to the inspection, and the present application must be refused 
with costs. 

Attorney for the plaintiff : Babu 0, C. Ganquli. 

Attorney for the defendant : Babu G. C, Chunder, 

H. W. 


25 C. 298 2 C.W.N. 222. 

APPELLATE CIVIL. 

Before Sir Francis William Maclean, Kt., Chief Jtistice, and 

jidr. Justice Banerjee, 


Basaraddi Sheikh {Plaintiff) v. Ena.taddi Maleah [DefcndanOJ 

[25th November, 1897.] 

Veiidor and Purchaser— Transfer of Property Act (IV of 188‘2), s. 55. stt6*s. 2 — Implied 
covenant for title — English Conveyance Act of 1881, 44 and 45 Vic., ch, 41, s. 7. 

[299] Id the absence of any contract to the contrary thero is under s. 55, sub- 
s' 2 of the Transfer of Property Act, an implied covenant for title on the part of 
the vendor. 

[F., 13C.P.L.H. 97 (98): Appl., 1914 M.W.N. 57 (58) = 22 Ind. Gas. 42; R., 4 C.W.N, 
63 (65): 8 O.C. 345 (347).] 

The facts of this case, so far as they are necessary for the purposes 
of this report, are fully set out in the judgment of the High Court. 

Dr. Ashutosh Mookeriee and Babu Mohendra Nath Bose, for the 
appellant. 

Babu Purno Ghunder Shome, for the respondent. 

The following judgments were delivered by the High Court (MacLEAN, 

C.J., and Banerjee, J.) 

JUDGMENTS. 

Maclean, C.J. — This appeal raises a short point of law, and the point 
of law is, whether, having regard to sub-s. (2) of s. 55 of the Trans- 
fer of Property Act, a vendor of immoveable property must be, in the 
absence of any contract to the contrary, taken to covenant for title. 
The facts in this case lie within a very narrow compass. The plaintiff 
bought a small piece of land of the defendant in the year 1295 B. S. (1888) 
and the consideration money was thirty rupees. A conveyance was duly 
executed and registered. It appears that subsequently, after the convey- 
ance to the plaintiff had been executed and registered, a question arose 
as to the title of the defendant, and certain proceedings wore taken in 

• Appeal from Appellate Decree No. 436 of 1896, against the decree of J. Pratt, 
Esq., District Judge of 24 Pergunnahs, dated the 24th of December 1896, affirming the 
decree of Babu Priya Lai Pyne, Munsif of Diamond Harbour, dated the 16th of July 
1895. 
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which it was virtually decided that tha defendants had no title. I may 

here remark that, in his defence in the present suit, the defendant does 
not allege that ha has a title to the property in question. 

Under these circumstances the plaintiff sues* the defendant, and asks, 
amongst other things, for the recovery of his purchase money and interest! 

No doubt the plaintiff based his case in a great measure, if not entire- 
ly, upon allegations of fraud, which view has not been adopted by either 
of the Judges in the Courts below. But although he has so based his 
case, to my mind he is entitled to urge before us that, even if he cannot 
sustain a case of fraud, as a matter of law he is entitled to succeed upon 
me ground that there was a covenant for title on the part of the vendor 
The learned District Judge has decided that in this case “ the doctrine [300] 
of caveat^ emptor applies, and that therefore the plaintiff is not entitled to 
succeed. But it does not appear that the section of the Transfer of 
Property Act to which I have referred was called to the learned District 
Judge^s attention. In my opinion, and having regard to that section 
there was a covenant on the part of the vendor that the interest which he 
professed to transfer to the plaintiff subsisted, and that he had power to 
transfer the same. I have two or three times invited the learned vakil to 
say what his answer was to that section, but my invitation was not 
accepted. This section is to some extent analogous to s. 7 of the English 
Conveyance Act of 1881, and in my opinion, in the absence of any contract 
to the contrary, which is not suggested in the present case, sub-s. 2 
of s. 55 of the Transfer of Property Act must be taken as incorporated 
into the present contract between the plaintiff and the defendant, which 
m effect is tantamount to a covenant for title on the latter’s part. 

^ appreciate what that section can mean unless it means 

what I have indicated above. I think, therefore, that quite apart from 
the question of fraud, there was a covenant for title in this case on the 
prt of the vendor, and that, in that respect, the learned District Judge 
nas miscarried. The appeal must therefore succeed. 

We think that the proper order to make as to costs is this : Inas- 
much as the appellant launched and argued his case on the question of 
traud m Courts below he will get no costs (except the institution fees) 
in those Courts, but he must have his costs of this appeal. 

. ^ANERJEE, J. I am of the same opinion. The Question that arises 
m this appeal is whether the effect of sub-s. 2 of s. 55 of the Transfer 
of Property Act is to imply a covenant for title in the absence of any 
contract to the contrary. I think that the question ought to be answered 

and in favour of the appellant who was the plaintiff in 
the Court below, and who brought this suit to recover compensation 
owing to the title of his vendor, defendant No. 1, having been found to be 
wanting in reference to the property conveyed to him. 

r grounds upon which the learned vakil for the resnondent 

L301] sought to meet the appellant’s contention were, first, that the suit 
was based upon fraud, as to which the Courts below have found against 
the plaintiff ; and, secondly^ that having regard to the fact found by the 
first Court that the plaintiff knew, or was expected to know, all about the 
property conveyed to him, he is not entitled to succeed in a suit like this. 

As to the first answer, though no doubt the plaint makes several 
allegations imputing fraud to the defendant No. 1, still the main fact now 
relied upon by the learned vakil for the appellant is also alleged, viz., that 
it was found in a suit brought by the plaintiff against one Janadolla, a 
suit to which the present defendant No. 1 was also made a party, that 
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the pr 0 S 0 nt defondanfc No. 1 had do titlo to th© propsrty in dispufco. Saving 
regard to that fact, and having regard to the absence of any allegation by 
the defendant No. 1 that bo had a title to the property, we do not think 

that the first answer can avail the respondent. 

As to the second answer, the only way in which it could possibly 
have availed the defendant was by showing that there were circumstances 
in she case from which a contract Co the contrary might have been im- 
plied— a contract, namely, thac the plaintiff took a conveyance with all 
defects in the vendor’s title. We do not think that there has been any 
finding to that effect, and the second answer must in my opinion there- 
fore also fail. 

There can be no doubt as to the meaning of sub-s. 2, s. 55 of the 
Transfer of Property Act. Its effect is clearly to imply a covenant for 
title somewhat in the same way as such covenants are implied according 
to the provisions of s. 7 of the English Conveyance Act of 1881, 44 and 
45 Victoria, Chap. 41. 

s, c, G. Appeal allowed. 


29 C. 3C2. 

[302] A PPELLATE CIVIL. 

Before Sir Francis William Maclean^ Kt.^ Chief Justice, and 

Mr. Justice Banerjee. 


Prohlad Teor and others (Dcfendatits) v. Kedar Nath Bose 

AND OTHRES {Plaintifis)J [ist September, 1897.] 

Landlord and tenant ^Enci otchtnstU by a tenant — Effect of such cncroachvwU— 
Position of such tenant ^Trespasser, 

When a tenant oncroaohes upon the land of bis landlord he does not by suob 
cnoroacbmont become the tenant in respect of the land encroached upon against 
the will of the landlord. 

[R., 4 C.W.N. 508; 16C.P.L.R. 3G f40t ; Doubted. 35 iff. 618 = 10 Ind, Cas. 575 = 21 
U.hJ, 615 = 10 M.L.T. 12; D..31C. 397; 2 0.L.J. 125. 


This appeal arose out of an action brought by the plaintiffs to recover 
possession of certain land by ejectment of defendants Nos. 1, 3 and 3, as 
well as for apportionment of rent. The allegation of the plaintiffs was 
that they held the disputed land under an avialnajtia dated 6th Baisak 

1299 B. S. (17th April 1892), and a pottah dated 7th Kartio 1299 B. S. 
(22Dd October 1892). granted by the present zemindar-defondant No. 4, 
Peary Mohun Roy, and that they were dispossessed by the defendants 
Nos. 1, 2 and 3, by a proceeding under s. 145 of the Criminal Procedure 
Code, which was decided in favour of the said defendants. The defence 
of defendants Nos. 1, 2 and 3 was that they were in possession of the 
disputed land by virtue of a pottah granted on the 14th Baisak 1256 B. S, 
(25th April 1849) by the previous zemindars, known as the Biswases. 
They impugned the plaintiffs’ lease as being one set up in collusion with 
the zemindar-defendant, and they also pleaded limitation. The zemindar- 
defendant supported the plaintiff's* case, but pleaded that no apportionment 
of rent could be allowed to them. 


• Appeal from Appellate Deoroo. No. 197 of 1896, against the decree of J. 

Efq., District Judge of 24-Porgunnahs, dated the 22nd of October 1895, reversiog the 
decree of Babu Hara Krishna Ohattorjoe, Additional Subordinate Judge o! that 
Distriot, dated the 27th of September 1894. 
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The Subordinate Judge, holding that the land in dispute was included 
within the lease set up by the defendants, and that the plaintiffs* ciaim was 
barred by limitation, dismissed tbe suit as against the defendants Nos. 1, 2 
and 3, but allowed apportionment of rent as against the zemindar-defendant. 
On appeal by the plaintiffs, and on cross- appeal by the zemindar-defendant, 
to the [303] District Judge, he reversed the decision of the first Court, and 

decreed the suit as against defendants Nos. 1, 2 and 3. but disallowed 
apportionment of rent. 

From this decision the defendants Nos. 1. 2 and 3 appealed to the 
High Court. 

Babu Nil Madhuh Bose and Babu Shil: Chunder Palit, for the 
appellants. 

Babu Saroda Churn Hitter and Babu Hara Eumur Hitter, for the 
respondents. 

Thefollowing judgments were delivered by the High Court (Maclean, 
C.J., and Banerjee, J.) : — 

JUDGMENTS. 

Maclean, C.J. -In this case the plaintiffs sue to recover from the 
defendants certain plots of land, a portion of which is covered with water. 
The defence was that these plots and expanse of water were included in 
a certain lease from the zemindar who is a defendant in the case, and who 
is a common lessor both of the plaintiffs and the defendants. It has been 
found as a fact by the lower Court that these plots of land and exmanse of 
water are not included in the defendants* lease. That being 'so, the 
defendants fall back upon the contention that these plots belonged to their 
zemindar, the zemindar who was their lessor; that they have encroached 
upon these plots of their landlord, and that having so encroached upon 
his lands they are entitled to be treated as between themselves and their 
landlord as his tenants, not only of the land originally included in the 

lease, but also of this land and expanse of water upon which they have 
encroached. 

That no doubt is their present contention, although that is not the 
contention they set up in their written statement. This contention is 
doubtless suggested by tbe exigencies of tbe appellants’ case, the Court below 
having found that the plots in question were not included in the appellants’^ 
lease. What we have to consider is. whether, in point of law, such con- 
tention can prevail. T think not, and I do not think I can do better than 
adopt, as I do, the language of Sir Richard Garth in the case of Nuddyar 
Chdnd Shaha v. Meajaw(l)in which, indelivering the judgment of the Court, 
he [304] says : “It would indeed seem strange if, as a matter of law, a 
tenant vvere allowed, zvithotit his landlord's permission^ to appropriate any 
land which adjoins his own tenure, and then when his landlord complained 
of the trespass, and required him to give the land up, he were allowed to 
take advantage of his own wrong, and insist upon retaining possession of 
it until the expiration of his tenure.” Now, although the zemindar in this 
ease is not the plaintiff, he is a defendant, and he supports the case of the 

plaintiffs who are tenants of the land in dispute, under the lease granted 
to them. 

Reliance has been placed by the learned vakil for the appellant upon 
the law as laid down in the case of Gooroo Doss Roy v. Issur Chunder 
Bose (2). I think the rule is laid down there too broadly, and I gather 
that the Court in the case of Nuddyar Ghand Shaha v. Meajan (1) was 

(1) 10 C. 820. ^ (2) 22 W.R. 246. 
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also of that; opinion. In fact the Judges who decided the latter case seem 
to have been so much impressed with the effect of that ruling that they 
apparently consulted Mr. Justice Mitter, who was one of the Judges who 
decided the case of Gootoo Doss Roy v. Issu7 ChuudcT Rose (1), for 
I find this passage in the judgment of the Court (I. L. R., 10 Calc., 
p. 882) : “ We have consulted our brother Mitter as to this," that is as to 
the ruling in the case of Gooroo Doss Roy v. Issur Chunder Bose (1), “ and 
W 0 find that it was by no means the intention of the Court in that case to 
laydown the rule thus broadly.” As regards the case of Gooroo Doss 
Roy V. Iss 7 (r Chinder Bose (1) I am quite unable to agree with what the 
Court there lays down as to what is the rule of English law in cases of 
encroachment by a tenant. I allude to the passage in which Mr. Justice 
Markby says : “ The true presumption as to encroachments made by a 
tenant during his tenancy 2 ipo)i the odjoiiiiriQ londs of his landlord is that 
the lands so encroached upon are added to the tenure and form part 
thereof, for the benefit of the tenant so long as the original bolding con- 
tinues, and afterwards for the benefit of his landlord, unless it clearly 
appeared by some act done at the time that the tenant made the encroach- 
ment for his own [305] benefit.” If that be intended to lay down the rule 
of English law upon the point I respectfully dissent from it. The rule as 
there laid down is applicable to cases where the encroachment is upon 
waste land or land of third parties, but I am not aware of any 
authority in the English Courts, which lays down that rule as applica- 
ble to the case of an encroachment by a tenant on other lands of his own 
landlord^ or that if such encroachment be made the tenant can by that 
encroachment constitute himself the tenant of his landlord of the land he 
has encroached upon. It strikes me as an odd result that a tenant of plots 
A and B can by encroaching on plot C which also belongs to his landlord 
successfully claim by that action on his part to be entitled as between him- 
self and his landlord to be treated by the latter as the tenant of the plot 
C; in other words by his own wrongful act to force himself upon his 
landlord nolens volens as tenant of plot C. I am aware of no authority for 
such a proposition, nor do I regard the proposition as in accordance 
with law. The appeal on this point of law fails and must be dismissed 
with costs. 

BanerJEE, J. — I am of the same opinion. I only wish to add this, 
that where a tenant encroaches upon the land of his landlord, though 
the landlord may, if he chooses, treat him as a tenant in respect of the land 
encroached upon, the tenant has no right to compel the landlord against 
his will to accept him as a tenant in respect of that land. No authority has 
been cited in support of the contention that the tenant has such a right, 
and it would be contrary to reason and common sense to hold that a tenant 
has that right. 

s. c. (r. Appeal dis7)ii$sed* 


(1) ‘J2 ^Y.R, 24G. 
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APPELLATE CIVIL. 

Before Sir Francis William Maclean, Kt., Chief Justice, and 

Mr. Justice Banerjee. 


Bindubashini Dassi AND OTHERS {Defendants) v. Harendra 

Lal Roy {Plaintiff)." [26th November, 1897.] 

Voluntary payment— Contract Act {IX of s. m— Arrears of rent — Payment made 

to save the putni taluk from sale — Payment made by a mortgagee. 

[306] The plaintifi, who was the mortgagee of a certain putni taluk, obtained 
a consent decree for Rs. 35.000, on his mortgage bond, on the 13th August 
188S. In the solenamali it was stipulated that if the decretal amount were not 
paid within a certain date, it was to be increased to Rs. 52,000 On the 14th 
March 1891 the plaintiff applied for execution of that decree and claimed the 
larger amount, as admittedly the smaller amount was not paid within the stipu> 
lated period. The Subordinate Judge allowed the plaintiff’s claim. The 
defendant appealed to the High Court, and on the 31st September 1891. the 
order of the Subordinate Judge was reversed, and an inquiry was directed as to 
the conduct of the plaintiff in the matter. On the 31st August 1392, the Subordi- 
nate Judge held that the plaintiff had been guilty of misconduct and that the 
decree had been fully satisfied. The plaintiff appealed from this order to the 
High Court, and on the 4th January 1894 the appeal was dismissed, and he 
preferred an appeal to Her Majesty in Council. In the meantime, on the 
13th May 1892, the plaintiff had paid a certain sum of money to protect 
the putni taluk from sale for arrears of rent due to the landlord. In a suit 
brought to recover from the defendant the amount so paid : 

Beldf that the payment was not a voluntary payment, and that the plaintiff 
was interested in the payment of the money, and therefore he was entitled to 
recover it. 

[P., 26 G. 826 (829) ; Rel. on, 19 O.L.J. 72 (75) = 18 C.W.N. 778 = 21 Ind. Cas. 207 
(209); R.. 16 C. 166=13 Ind. Cas. 144 : 9 Ind. Cas. 615; 11 Ind. Gas. 155; 11 
O.C. 279 (284); D.. 5 C.D.J. 59 (61); 7 O.C. 146 (149).] 

The facts of the case, so far as they are necessary for the purposes of 
this report and the arguments, appear sufficiently from the judgment of 
the High Court, 

Babu HorendraNarayan Mitter, for the appellants. 

T>r. Bash Behary G^ose and Babu Akshoy Kumar Banerjee, iov the 
respondent. 

The following judgments were delivered by the High Court (Maclean^ 
C.J., and Banerjee. J.) ; — 

JUDGMENTS. 

Maclean, C.J. — The question we have to decide upon this appeal is 
whether the plaintiff in this suit is entitled to recover a sum of Rs. 385 
odd under the following circumstances. The plaintiff was the mortgagee 
of a putni tenure ; the defendants were the mortgagors. On the 13!ih 
August 1888, the mortgagee having instituted a suit to enforce his 
mortgage security, a consent decree was made. The decree was for 
Rs. 35,000, but it went on to provide that, if that suoj were not paid within 
a certain date which was mentioned in the solenamah which was embodied 
in the decree, the amount was to be increased to Rs. 52,000, which 
[307] the defendants were to be held liable to pay. On the llth March 

• Appeal from Appellate Decree, No. 537 of 1896. against the decree of Babu Chakra- 
dhur Proshad, Additional Subordinate Judge of Faridpore, dated the 18th of December 
1895, affirming the decree of Babu Chundra Bhooshun Banerjee, ^lunsif of Madatipote.. 
dated the 30th of March 1894, 
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1891 the plaintiff applied for execution of that decree upon the footing 
that the smaller amount had admittedly not been paid within the 
stipulated period, and consequently that the larger amount was due to the 
plaintiff. 

The Subordinate Judge of Backergunge, who heard that application, 
made an order on the 14th March 1891, disallowing the defendant’s 
objections, and in effect allowing the present plaintiff’s claim. That 
order was appealed from, and, on the 31st September 1891, the High 
Court reversed that order and directed an inquiry as to the circum- 
stances under which, as it was alleged, the plaintiff had prevented or 
obstructed the sale of certain property, and an inquiry as to the conduct 
of the plaintiff in the matter. 

On the 31st August 1892 the Subordinate Judge held that the plaint- 
iff had been guilty of misconduct and that thedecree had been fully satisfied. 

The present plaintiff appealed from that order to the High Court, and 
on the 4th January 1894 it was beard by this Court and dismissed. I 
understand from what has been said at the bar that that order is now 
under appeal to Her Majesty in Council. 

In the meantime, on the 13bh May 1892, the plaintiff had paid a sum 
of Rs. 318 and odd to prevent the sale by the superior landlord of the putni 
interest which was included in his mortgage. That payment was made 
on the very day fixed for the sale ; and it had the effect of stopping the sale. 
Admittedly the defendants were nob in a position to make the payment, and 
if it had not been made, the sale would have gone on. If the auction sale 
had nob been stayed the plaintiff, assuming he were entitled to the larger 
of the above sums, in other words that his contention was oorrecb, would 
have lost the benefit of his security for the balance due to him, and the de- 
fendants their interest in the equity of redemption. The payment was for 
the benefit of the defendants. Bub it is contended that, inasmuch as the 
effect of the judgment of the High Court on the 4th January 1894 was 
that the plaintiff must be taken to have been paid in June 1891 all he 
was entitled to. he had no interest whatever in the payment of this money ; 
that it was a voluntary payment, and therefore the defendants cannot be 
required to [308] repay it. This does nob appear to me to be a very equi- 
table contention, when the result of the payment was to benefit the defend- 
ants by saving their equity of redemption from being sold. It has not been 
suggested in argument before us that at that time the equity of redemption 
was of no value, or that it was nob for the benefit of the defendants that the 
sale should he stopped. Can it be said that at the time the payment was 
made, the plaintiff was not interested in the payment of the money? The 
position was this : The Subordinate Judge in the first instant had decided 
in his favour. When the payment was made, no doubt an inquiry had 
been directed by the High Court by their order of the 31st September 1891i 
which inquiry was still pending. Bub the litigation was going on, the 
plaintiff was contending that he was entitled to the larger sum owing to 
the default of the defendants, and until the point which was then subjudice 
was decided, it can scarcely be said that he was nob interested in 
the payment of this money. The point ah issue was whether the plaintiff 
was entitled to the larger or to the smaller sum. If ontitled only to 
the smaller sum, it is not contested that he had been paid off in June 1891. 
I am not prepared to hold that because after he had paid the money the 
judgment of the Court was against him he was not interested in the pay^ 
menb at the time he made it. I think he was interested in the payment 
of this money within the meaning of s. 69 of the Indian Contract Aot. K 
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the decision had been, as yet possibly it may be, in bis favour, the effect 
of the payment was to preserve bis security. This view appears to me 
consistent with the law as laid down by the Privy Council in the case of 
Dakhina Mohan Roy v. Saroda Mohan Roy (l) and also consistent with 
the case of Nohin Krishna Bose v. Mon Mokun Bose (2). 

On these grounds I am of opinion that the view taken by the learned 
Judge in the Court below was correct, and tbis appeal must be dismissed 
with costs. 

Banerjee, J. — I am of the same opinion. The question raised in 
this appeal is shortly tbis, namely, whether the plaintiff who was the 
mortgagee of a putni tenure belonging to the [309] defendants, and who 
had paid a certain sum of money to save the putni tenure from sale under 
Eeg. VIII of 1819, and to protect the interest he was then claiming as 
mortgagee, can recover that sum from the defendants, notwithstanding that 
it has since been found by the Court that the mortgage-debt bad been 
satisfied before the date of the payment. 

Having regard to the facts of the ease, I think this question ought to 
be answered in the affirmative. The provision of the law that governs this 
case in my opinion is s. 69 of the Contract Act which says : “ A person 
who is interested in the payment of money which another is bound by law 
to pay, and who, therefore, pays it, is entitled to be re-imbursed by the 
other.” 

There can be no question that the defendants were bound to pay the 
putni rent. In fact if they had not paid that money, the putni tenure would 
have been sold and lost to them. The only point that is disputed before 
us is, whether the plaintiff can be said to have been, at the time of the sale, 
a person interested in the payment of the putni rent. It is argued that as 
upon the finding of the Court ultimately arrived at in the proceedings 
in execution of the mortgage decree which were then pending, it appears 
that the mortgage debt had been satisfied before the date of the payment 
by the plaintiff, we must take it that he was not interested in the payment 
of the money. Now. the circumstances under which the Court ultimately 
-came to the finding that the mortgage-debt had been satisfied, were of a 
somewhat peculiar nature. The compromise decree upon the mortgage 
bond provided that if a certain sum was paid within a certain time, the 
decree would be satisfied ; but if that amount was not paid within that 
time, a larger amount would be recoverable by the mortgagee. As a matter 
of fact the smaller amount was not actually paid within the stipulated 
time ; but what was found was this, that by reason of the acts and conduct 
of the mortgagee, decree-holder, either in not helping the mortgagor, 
judgment-debtor, or in actively opposing him, in selling the mortgaged 
property with a view to realize money for the payment of the mortgage- 
debt, the decree-holder had become disentitled to recover the larger amount ; 
and it was by reason of this decision, arrived at some time after the 
payment now in question, that the [310] learned vakil for the appellants 
■contends we must hold that the mortgagee, plaintiff, was not interested in 
the payment of the money at the time when he paid it. I am not 
prepared to say that this contention is sound. 

If the case had rested upon the determination of the simple question 
of fact as to whether the amount had or had not been paid within the 
stipulated time, the case might have stood on a different footing ; bub 
here, if we were to hold that the mortgagee was not interested in the 
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payment of the money, because it was eventually found that the debt had 
been satisfied before the date of such payment, we must not only hold 
that the mortgagee knew the facts that led to the adverse decision in the 
proceedings in execution of the mortgage decree, but we must further hold 
that he was bound to anticipate the conclusion of the Court upon a mixed 
question of law and fact that was ultimately arrived at. I do not think 
that that would be a right view to take of the matter. It is clear that 
tliere was a disputable question awaiting the determination of the Court 
with reference to the rights of the mortgagee ; and, so long as that 
question remained undetermined, it cannot be said that the mortgagee was 
not interested in the payment of the money which was necessary to be paid 
to protect the interest which he was claiming as mortgagee. 

The view I take is amply supported by the decision of this Court in 
the case of Nohin KrisJvia Bose v. MoJi Mohun Bose (1), and by the 
decision of the Privy Council in the case of Dakhvia Mohan Boy v. 
Saroda Mohan Roy (2). Some reliance was placed upon the case of 
Ramiuhid Singh v. Bisesrvar Lai Sahoo (3), as showing that the mere 
fact of a payment going to benefit the defendant would not be sufiQoient 
to entitle the party making the payment to recover it from the defendant. 
The facts of that case were very peculiar, and very different from those of 
this case. Here the defendants not only had the benefit of the payment 
made, but they would, as a matter of fact, have lost their property were it 
not for that payment. 

[3ll] That being so, I think upon the provisions of s. 69 of the 
Contract Act, as well as on general principles of justice, equity and good 
conscience, the decree made in favour of the plaintiff is right and ought to 
be affirmed with costs. 

s. C. G. Appeal dismissed, 

25 C. 311=^1 G.W.N, 671. 

APPELLATE CIVIL. 

Before Sir Francis William Maclean^ Kt„ Chief JusticBt and > 

Mr, Justice Banerjee, 


Bhola Nath Bhuttacharjee {Judgment- debtor) v, Kanti 
Chundra Bhuttacharjee {Decree-holder) ,* [1st June. 1897.] 

Mortgage — Decree absolute for foreclosure — Transfer of Property Act (IV o/1682), U* 87 
and 88 — Whether time to redeem would run from the date of the prefimitwxrj/ decree^ 
or from the date of the decree of the appellate Court, lohen simply confirms ihs 
decree of the first Court. 

Whore, in a suit on a mortgago, tho dooree of tho appellate Court simply 
diemissos the appeal, leaving the deoree of tho first Court untouched, the time for 
redemption would run from tho date of the deoree of the first Court. 

[Appr., 11 G.W.N. 679 (680): R.. 31 M. 28 (30) = 17 M.L.J. 495 = 3 M.L.T. 28; 17 
G.L.J. 120=17 C.W.N. 457=18 Ind. Gas. 747; D.. 12 O.P.Ij.R. 101 (102).] ^ 

The facts of the case, so far as they are necessary for tho purposed 
of this report, and the arguments, appear sufficiently from the judgments of 
the High Court. 

• Appeal from Order, No. 368 of 1896. against the order of B. G. Geidt, Esq.i 
Additional District Judge of 24-Pergunnahs. dated the 26th of June 1896, reversing 
the order of Babu Mati Lai Haidar, Munsif of Alipur, dated tho 13th of March 1B96. 

(1) 7 C. 673. (2) 21 0. 142), 

(3) 15 B.L.R. 208 = 2 I. A. 131 = 23 W.R. 305. . 
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Babu Golap Chunder Sircar, for the appellant, 
ent. ^^I'madhub Bose, and Babu Shib ChunderPalit, for the respond- 

Co„. 

JUDGMENTS. 

l?94anTptVl“hrtheTfend 

massed thus leaving the decree untouched On X 3 rh o?T,t "894 "n 
f312TorthJ"" f°>-eclosure absolute, Ld Notice 

year on the mortgagor, the present appellant On the llch Sent!. R 

^’j:z zi zzr'r\’, '’*• ° «» “iS'r 

notice hL been serve^upon him “Th 7 s Inn'' 

of the loth September 1894. On the 16th CXr 1894 Tos^ll'’" 

S:°“sre " A^Iif i89l fhr?efe7d"^ ' ermiStfi^he 

Munsif to set aside h i ow7 t an application to the 

mrnmmmm 

view .nd set eside bis own orir An .n™.? “ .°1 *>>•* 

"“Xt; "stif • r " sL:tb“e‘Uu„^‘f 

the these months to ^.^SroZnUtam ‘the® “dte ‘ft 

d^iir ^ »y“d™ntiS°d:‘,et“: 

fhnf ■ A j and nob from the 8fch September 1893 and that 
Ha “Ob expired, the foreclosure ought not to be made absolute 

lAflrnoH T 7 oV i f “ave been at a loss to appreciate, and I invited the 

I shnnld ^ bhe appellant to assist me, upon what ground or parhans 
I should say upon the exorcise of what jurisdiction, the Munsirhad the 
power to discharge the order of the 15th September 1894 hav infre^S 

it he^ opinion, the Munsif had no such power. In this view of the case 
It becomes unnecessary, as I said before, to discuss the question as to 

though It IS not to be inferred from my silence that I do not concur with 
the view upon that point of the Court below. concur with 

There is one other fact to which I ought to refer, namelv that- t-Vinm 
was an application by the present appellant to the Munsif to' review t-hn 
orf„ ot th. 15th S.pt„be. 18 M. 'rh.t .pplicSh^r IsUSul. 
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I think the Court below was quite right, and the appeal must be 

dismissed with costs. _ i.u i. -i 

Banerjee, J. — I am of the same opinion, I only wish to add that if 

it were necessary to go into the question raised, namely, whether the time 
for redemption should run from the date of the first Court’s decree, or 
from the date of the decree in appeal. I should not have felt much 
hesitation in answering it in favour of the respondent, and saying that the 
time should run, having regard to the terms of the decree in the appellate 
Court, from the date of the decree of the first Court. No doubt, as there 
was an appeal here, the final decree in the case is the decree of^ the 
appellate Court. Bub the decree of the appellate Court simply dismisses 
the appeal, leaving the decree of the first Court untouched, and I find very 
great difficulty in understanding how it can be said that, although the 
decree of the first Court, which is thus left untouched, provided that, if 
payment was nob made within three months from the date thereof, the 
mortgage should be foreclosed, the mortgagor, by simply preferring an 
unsuccessful appeal, and without obtaining any order from the appellate 
Court to that effect, gets, necessarily, and by the mere fact of the appeal, 
an extension of time, namely, three months from the date of the appellate 

Court’s decree. 

Great reliance was placed upon the decision of this Court in the 
case of Noor AH CUowdkuri v. Koni Meak (1) as showing that the 
time in such cases should run from the decree of the anpellato 
Court, notwithstanding that that decree merely confirms [314] the 
first Court’s decree. But the case just referred to depended uoon 
the construction of s. 52 of Bengal Act VIII of 1869. That section 
enacts that “ in all oases of such suits for the ejectment of a ryot or the 
cancelment of a lease, the decree shall specify the amount of the arrear, 
and if such amount, together with interest and costs of suit, be paid into 
Court within fifteen days from the date of the decree, execution shall ba 
stayed.” The provision for stay of execution upon payment of arrears 
forms no part of the decree ; it is a provision contained in the Rent Law ; 
that law enacts that if payment is made within fifteen days from the 
date of the decree, execution should be stayed ; and the Court held that 
the date of the decree there meant the date of the final decree in the case. 
That may be so ; but there is no reason why a decree for foreolosura 
should be taken subject to any similar limitation. Hare the time has to 
he fixed by the decree itself. The first Court’s decree fixed a certain 
time, namely, three months from the date thereof. The decree of the 
appellate Court left that decree untouchei, and merely dismissed the 
appeal There is no reason then for saying that the mere fact of the 
appeal being preferred has the effect of extending the time for redemption. 

Another case W'ls relied upon, namely, the case of Danlat v, B^uian- 
das Manek Chand (2), but there the learned Judges based their deoiaion 
upon what they presumed to have been the intention of the decree of the 
appellate Court. There being no indication hero in the appellate Courts 
decree of any intention to alter or extend the time fixed by the first 
Court, and there being nothing in ss. 86 and 87 of the Transfer of 
Property Act, which governs this case, to show that the time allowed is 
other than that expressly and definitely fi.xed by the Court, I do not sea 
any reason for holding that the time in this case runs from any date 
other than that of the decree of the first Court. 




(1) 13 C. 13. 


(2) 11 B. 173. 
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Before Sir Francis William Maclean, Kt,, 

and iKr. Justice Banerjee, 


Chief Justice, 


KaliPado Mukerjee {Decree holder) v. Dino Nath Mukerjee 

{Judgment-debtor).* [296h June. 1897.] 

Ol^. s,. 223 and^^- 

trxbulxon of local areas. Effect of—Jurisdiction'ofMunsif^^°^ 

AffeAhr'detee.":h?^^^^^^^ first MucBif of Howrah, 

judgment-debtor resided was traDsfer^o^f^'”** °»use of action arose, and the 
an application by A for Te Sec^tion of ?• a ^ 0“ 

Munaif which allowed execution: ‘ ^ ^ 

Beld, that the second Munsif Vi«f] *• 

and allow execution, and that the application 

Court of the first Munsif which passed thrdeorer® *“ 

26 M.L.J.'^lSg Ai 9U)^M w'^N^^20r-L^in/’G^*'^liqq’^'^‘^‘ ® ° 281 ! 

VV.N. 150;35 0.974(977) = 12'o W.N 859 ]' ° ’ ^38 = 5 C. 

of this report, and the armirnents*^ a^nn!!!^^ necessary for the purposes 
of the High Court. guments, appear sufficiently from the judgment 

Babu Mohendra Nath Boy, for the appellant 
The ffl W for the respondent. 

(Maclean, C.J.,°and'LNTRjEE.rr 

JUDGMENTS. 
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have made the order, and that the Court of the second Munsif had no 
jurisdiction to make it. Hence the present appeal. 

The appellant relies mainly upon the latter portion of 9. 649 of the 
Code of Civil Procedure, which says that, “ where the Court which passed 
the decree to be executed has ceased to exist or to have jurisdiction to 
execute it, the Court which, if the suit wherein the decree was passed 
were instituted at the time of making the application for execution of the 
decree, would have jurisdiction to try such suit,” would be the Court which 
would have jurisdiction to execute the decree. Now, it is clear that in 
order to enable the appellant to succeed under that portion of s. 649 which 
I have read he must make out one of two alternatives — either that the 
Court which passed the decree to be executed has ceased to exist, or that 
it had ceased Jo have jurisdiction to execute it. It is quite clear that the 
Court has riot ceased to exist, and I have beard no argument from the 
learned vakil who appears in support of this appeal to induce me to hold 
that the Court had no jurisdiction to execute it. On the other hand, I 
think it clear that that Court had jurisdiction to execute it. 

But then it is said that if that be so. although that Court may have 
had that jurisdiction, it did not follow that the Court of the second Munsif 
had not also that jurisdiction, and reliance is placed upon sub-s. (3) 
of 3. 13 of the Bengal, North-Western and Assam Civil Courts Act (Xll 
of 1887). But in my judgment that section does not give the Court of the 
second Munsif of Howrah the jurisdiction for which the appellant 
contends. 

All that that section says is, if I may paraphrase it, that when there 
has been a certain distribution of civil business l)y the District Judge, 
any decree or order passed by the Subordinate [317] Judge or by the 
Munsif shall nob bo invalid only by reason of, practically, that distribution. 
That section dees not appear to me to confer upon the Court of the second 
Munsif in this case the jurisdiction which the aprollant claims. In my 
opinion the prouer Court to execute this decree, even assuming that there 
has been that fresh distribution of civil business by the District Judge, 
since the date of the decree, was the Court of the first Munsif. Upon these 
grounds, I think that the judgment of the Court below is correct, and 
that this appeal must be dismissed with costs. 

Baner.tee, J. — 1 am of the same opinion. Two points have been 

pressed before us by the learned vakil of the decree-holder, appellant : firstt 

that the Court of appeal below is wrong in holding that the second 

Munsif of Howrah had no jurisdiction to entertain tliis application for 

execution of a decree passed by the first Munsif of that place, when, by 

reason of a redistribution of local areas between the first Munsif and 

second Munsif, the first Munsif had ceased to have jurisdiction in 

the case and under s, 6*19 of the Code of Civil Procedure the second 

Munsif had acquired jurisdiction over the same ; and. sccoJid^ that even 

if s. 619 of the Cede of Civil Procedure does not cover this case, the Court 

of appeal below was wrong in holding that the second Munsif of Howrah 

had no jurisdiction to entertain this application for execution, when it 

ought to have held that he had such jurisdiction under the provisions of 

8ub-9. 3 of s. 13 of the Bengal, North-Western and Assam Civil Courts 
Act (XII of 1887). 

The decree was passed by the first Munsif of Howrah. It was a 
decree for a certain sum of money due on an account, and the cause of 
action arose within the jurisdiction of tho first ^lunsif of Howrah, andi 
admittedly, within the local area that was assigned to the fii'st Munsif of 


212 



XIII.] KALI PADO MUKEEJEE V. DINO NATH MUKERJEE 25 Cal. 319 

Howrah. The decree under the provisions of s. 223 of the Code of Civil 
rocedure could, ther'efore, be executed by the Court of the first Munsif of 

Thcrf tbe provisions of the Code of Civil Procedure. 

transfer of tne execution case by the Court [318] 

Tecond Munsif h 1°“° <3uestion arises here as to whether the 

trai thil . acquired jurisdiction by reason of the 

transter of this parfeioular execution case. 

contfln!l! '^^^ever, uDon which the learned vakil for the appellant 

fs thaV h ^ lurisdtction to entertain this anpiication for execution, 
s that, b> reason of a redistribution of local areas between the date of 

area wkhirwhPh ‘‘PPl'cation for execution, the local 

b whi„q the cause of action arose which led to the suit has 

t^he & Mufsff 'f Howrah. a..d that consequently 

deLV anf thTr r TTu have jurisdiction to execute the 

dnsHt" should have 

orthi« ! o instituted at the present day ; and in support 

of thjs argument, paragraph 2 of s. 649 of the Code is relied upon. 

show tbt? fh of the judgments of the Courts below to 

to^rfb« ® has bean this redistribution of business that is referred 

as adH^K there is a remark in certain reasons recorded 

thartbe ^b Distriob Judge, which goes to show 

iive“s r H " it «lear that s. 649 applies to this caL! ani 

Suired?^ Howrah the jurisdiction he is said to have 

Porfbl?J oP>“!oa this question ought to be answered in the negative 

t^e nisi f to have jurisdiction to execute the decree In 

to exist the Court which passed the decree has clearly not ceased 

tL P (■ ®till a Court of the first Munsif of Howrah. Nor has 

nltinb'^f ceased to have jurisdiction to execute the decree that it made 
s anding that there has been a redistribution of areas. For ori 

wSrthiM-l^-b'^^” --“d sub-sectiorof 

Tub siin ‘'®^'®^’:'i''^tion must have been [319] made, I find that the third 

enacts that, when civil business arising in any local area 

LToftb sub-s. (2)-Ml quite ciy ^o 

section as bears upon the present argument) ‘‘ to one of two 
r more Munsifs, a decree or order passed by the Munsif shall not be invalid 
y reason only of the case in which it was made having arisen wholly or in 
®'p beyond the local area, if that place is within the local limifq 
feed by the local Government under sub-s. d^' and that in the prL^t “asa 
he cause of action arose within the local limits fixed by the local Govern- 
ment under sub-s. (1) is not disputed. Sub-scction (1) enacts that “the Ineni 
overnment may, by notification in the official Gazette, fix and alter the 

ocal limits of the jurisdiction of any Civil Court under the Act.*’ Tt is 

hen, the local limits fixed by the local Government under sub-s fll of 
he section that determine the jurisdiction of the Court the distri- 
bution of business by reference to local areas made by the District Tn^l^yfl 
under sub-s. (2) having relation merely to the convenience of transac- 
tion of business. That being so. the re-distribution of local areas referred 
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to in the argument could not affect the jurisdiction of the first Munsif ta 
entertain this application, when he had full jurisdiction under sub-s. (l) 
of s. 13. 

The first Munsif’s Court, therefore, not having ceased to have 
jurisdiction to execute the decree, within the meaning of s. 649 of the Code 
of Civil Procedure, the first point urged before us must fail. 

Then, as to the second point, the contention is, that the second 
Munsif had jurisdiction, as the third sub-section of s. 13 says, “ a Munsif 
having jurisdiction in any case under sub-s. (1) can make a valid 
order in the case, notwithstanding that the case in which it is made had 
arisen wholly or in part in a place beyond the local area assigned to him.” 
But I do not see how that can help the appellant’s contention. Sub- 
section (3) saves the jurisdiction of each of two Munsifs having jurisdiction 
within the same local limits, only where their area is, for the convenience 
of transacting business, divided by an order of the District Judge It does 
nob. however, give to either of two Munsifs having jurisdiction over [320] 
the same local area, power to pass an order, when his competency to pass 
that order is affected, not by virtue of any order or distribution made by 
the District Judge, but by virtue of some provision of the law; and here 
there is a clear provision of the law in s. 223 of the Code of Civil Procedure, 
which declares that the Court which has jurisdiction to execute this 
decree is the Court which passed it, or some other Court to which it may 
be sent for execution. The second Munsif. therefore, not having any 
jurisdiction to execute the decree by reason of the provisions of s. 223 

of the Code, sub-s. (3) of s. .13 of the Act cannot vest him with any 
jurisdiction in the matter. 

The result then is that botii the contentions urged before us fail, and 
the appeal must consequently be dismissed with costs. 


S. c. G. 


Appeal disviissed. 


25 C. 320 = 2 C.W N. 59. 

APPELLATE CIVIL. 

Before Sir Francis William Maclean, Kt,, Chief Jnsticc, and 

Mr. Jiistice Banerjce. 


Radha Rani Dassi {Objector) v. Brindahun Chundra Basack 

(Petitioner).^ [iGth August. 1897.] 

App^al-Succession Certific^^^ (V//oM839), ss. 9 19-Or*r granting cerii* 

jicate, conditional, upon gnnng s.ecurity. 

VVhero, on an applicfttion fora cert ificite of succession under the Succession 
Certificate Act (Vlf of 1889). an order was made granting the cortifioate condi- 
tionally upon the applicant s giving security : 

Held th^i this was an order “granting, refusing or revoking a certificate’* 
lhe?offom^ meaning of s, 19 of iho Act. and that therefore an appeal would lie 

Bhagivani v. Manni Lai (1) dissented from. 

[Dlss.,26 A 173 (175) = 23 ^-W.N 2i5 ; 5 O.C. 213 (214) ; 25,M.L.J. 366 = ( 1914 ) M.W^ 
S:. 6 oTw N 4^^^ ’ ■■ = ' = P.W.R.1908; 


“Sa'ist the order ol S. J. DougUs. Esq., 
Xfistnct Judge of Dacca, dated the 11th of August 1896. 

(1) 13 A. 214. 
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Iv the case for the purposes of this report appear sufficient- 
ly from the judgment of the High Court. t'y 

appelfan^*^ Das, and Eabu Sarat Chunder Dutt, for the 

fo, lb®, “"O Bureniru Narayan UilUr. 

JUDGMENTS. 

lie., A preliminary objection is taken that no appeal 

upon the applicant finding security, it was 
ot an order that was appealable within the meaning of s 19 of the Sue 

cession Certificate Act. In my opinion, an order is nS the less an oS; 

because there is a condition attached to it that securitv is to be given by 

the person m whose favour it is made. It is still an order The aSaS 

^t unnaturally relies upon the case of Bhagwani v. Manni lIi (1) 

M learned Judges who decided that case. I regret 

I am unable to concur in that decision. It seems to me to be rathfr a 
narrow view to take of the term “order” in s. 19. 

That disposes of the preliminary point. 

Upon the merits, the learned Judge in the Court below has ^ranted 
this certificate without a title of evidence to show thatX promissory 

?.°Sw”L7''tL*° .“"iy 7»" ‘be Property o, .h. 

LdoSr I lhfrt h b'*” j , ° ‘b*”'" “>« >' • 'isbl course to 

in Tesnrt 1^° ^ prfma /a«e case that tie pronerty 

ttis^mrtZ"of“nr'" Court below with 

this Court *" appellant is entitled to his costs in 

The principle of this judgment. uDon the merits, will it is admitted 

*.mlpd:drr,'r®°'.l‘‘t th.r,(o;. 

hTcosts ^ ^ ® appellant in this case also must have 

nreliSnafv ^nh- opinion. I do not think that the 

preliminary objection based upon s. 19 of the Succession Certificate 

SpcHnniQ'^°“ j V. Man??i Lai (1) is a valid one. 

shaU P subject to the other provisions of this Act an appeal 

shall he to this Court from an order [322] of the District Court granting 

°®«ifioate under the Act.” The order apnealed 
with rL .®"“^a,ban Chundar Basack will be granted a certificate 

S Government promissory notes named in the petition, 

that he gives security to the amount of rupees six thousand five 

Whi^ fi, ° undoubtedly an order granting a certificate 

thoP the meaning of a. 19, though it is coupled with a condition, which 

thaS^fK authorised to impose, the contition, namely, 

disa * I must, therefore, respectfuUy 

dissent from the view taken by the Allahabad High Court in the case 
Cited for the respondent. 


(1) 13 A- 214. 
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Upon the other point, namely, that it was necessary for the Court 
below to make some enquiry before eranting the certificate, especially 
when the application was opnosed, I do not think it necessary for me to 
add anything to what has already been said in the judgment of the 
learned Chief Justice, and to what I have said in the case ot Hum 
Krishna Panda v. Balabhadra Panda (1). 

S. G. Appeal allotved, case remanded. 


23 C. 322. 

APPELLATE CIVIL. 

Before Sir Francis Williayn Maclean, Kt., Chief Justice, and Mr. Justice 

Banerjee. 


Bankd Behary Sanyal and another {Judgment-debtors) v. 

Syama Churn Bhuttacharjee {Decree-holder).^ 

f30th August. 1897.] 

Execiition of decree — Stay of exccuiinn — Decree for arrears of rent — Decree for 
Code of Civil Procedure (Act XIV of 1882). s. 546 . 

« 

A fleoree for arrears nf rent is a “ decree for money ” within the meaning of 
a. 546 of the Code of Civil Procedure. 

One Syama Churn Bhuttacharjee obtained a decree for arrears of 
rent against one Banku Behary Sanyal, in the Court of the Munsif of 
Faridpore, and it was confirmed on apneal. The judgment-debtor preferred 
a second appeal to the High Court, which was admitted under s. 551 of the 
Code of Civil Procedure. On the decree-holder’s taking out execution, and 
the property of [323] the judgment -debtor having been advertised for sale, 
be applied to the Munsif under 546 of the Code of Civil Procedure to stay 
the sale. The Munsif allowed the annlication and stayed the sale. On 
appeal, the Subordinate Judge reversed the decision of the Munsif, holding 
at q. 546 of the Code of Civil Procedure did not apply to rent decrees or 
to sales in pursuance of such decrees. 

krom this decision the judgment-debtor appealed to the High Court, 

Babu Kishory Ball Sorkar^ for the appellant. 

No one anpeared for the resnondent. 

The following iudgments were delivered by the High Court (MaCLEAN, 

C. J. and Banerjee. J.). 

JUDGAIENTS. 

Maclean. 0. J. — I feel no difficulty about this case. In my opinion 
the expression decree for monev” used in the last paragraph of s. 546 of 
the Code of Civil Procedure applies to a case wliere a decree has bean made 
for payment of arrears of rent. Arrears of rent are "money." It would be 
a very narrow construction to hold otherwise, especially as regards the 
operation of this particular section, which deals witli the case of staying 
execution of a deeme pending an appeal on certain terms as to giving 
security. Why that should not apply to a case where the decree is for 
arrears of rent, as well as to any other case of a monev decree, I fail to seOi 

• Apppal from Order. No. 220 of 1807, apainst the order of B. 0. Mitter. Esq., Offg. 
District Judge Faridpore. revprsinrr the order of Bahn Chundra Bhusan Banerjee, 
Munsif of that District, dated the 20th of January 1897. 

(11 23 C. 431. 
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I think the appeal must succeed and the order of the Munsif be restored 
With costs. 

Banebjee, J.— I am of the same opinion. There is no reason whv 
a decree for rent should not be held to he included within the meaning of 
the expression decree for money” in the last naragraph of s. 546 of the 
Oode of Uvil Procedure, nor is there anything in the Bengal Tenancy Act 
to show thao the povisions of s. 546 should not apply to a case like 
e present. Section 143 of the Bengal Tenancy Act makes the Civil 
l^rocedure Gone generally applicahle to rent suits, subject only to certain 
exceptions ; and none of the exceptive provisions of the Bengal Tenancy 
. ct, such as those in ss. 148, 163 and 170, goes to show that s. 546 was 
intended not to have any application to the execution of a rent decree. 


S. C. G. 


Appeal allowed. 


23 C. 324. 

[324] APPELLATE CIVIL. 

Before Sir Francir. William Maclean, XL, Chief Justice, 

and Mr. Jutice Banerjec. 


Azim Sirdar and others {Defendants) v. Eamlall Shaha and 

OTHERS yPlaintiffs).* [30th June, 1897.] 

Landl^^d and reni-Tenant settled on the land by a trespasser. Portion 

sumient landlords, xuhelher 

S ss Ibl aZ im.”" “ ^ ^ landlords -Bengal Texiancy Act ( VII of 

by the plaintiffs against a tenant for the entire rent, 
tenant^ defen.ient'’ w “Iso defendsnts to the suit. The defence of the 

payment to the "f relationship of landlord and tenant, and 

thiri“\ho 00-sharer landlords. The co sharer landlords inter alia pleaded 

the!’ » was settled on the land by them at a time*^ when 

tRlJ derived*‘^om th e^olusively to the possession thereof, under a 

tresDasser?^ I auction-purohase. they must be taken to have been 

mn^oiioon land, so far as the plaintiffs’ share was conceroed, and that 

be treated '^®/®®^““‘ No 1, who was settled on the land by them, must also 
be treated as a trespasser as against the plaintiffs. 

the defendant No. 1 could not be treated as a trespasser as against 

or.onoe^ * ‘^^® were entitled to claim rent for use and 

oc^pation from the defendant No. 1. 

r S.issen Kishore (1); Baiun Monee v. Soxia Monee Dabee (2); 

Ghowdhry v. Sumeeruddi Lusher (3) ; Surnomoyee v. Dexio 
77 ^ ^ 1 * i/ai Pakrashi v, Kalu Pramanik (5), referred to, 

aeta, also, that the payment to the co-sharer landlords, defendants Nos. 2 and 3, 

discharee the defendant No. 1 from liability to the plaintiffs. 
Anamudeen v, Qrish Chunder Shamunt (6^, distinguished. 

431 = 17 O.W.N. 348 = 17 Ind. Cas. 587: 17 C.W.N. 311 = 17 Ind. Gas. 

[325] The facts of ths case, so far as they are necessary for the 
purposes of this report, and the arguments, appear sufficiently from the 
judgment of the High Court. 


ERm 


• Appeal from Appellate Decree No. J574 of 1895, against the deeree of A. Ahmad 
Esq,, Officiating District Judge of Nnddia, dated the 20th of June 1895, modifying the 
decree of Bahu Ananda Oharan Sen. Munsif of Kushtia, dated 27th of September 1894. 

(1> W.B. (1864). Act, X. Rul. 82, (2J (1874) 22 W.R. 334 

(3) (1674) 13 B.ti.R. 243 = 21 W.R. 209. (4) 9 C. 908. 

(5) 20 C. 708. (6) 4 0. 350. 
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The Advocate General (Sir Charles Paul), Babu Saroda Churn Milter 

and Babu Hurkumar Miitcr, for the appellants. ' 

Mr. C, P. Hill, Dr. Rash Behary Ghose, and Babu Jasoda 
Nundan Prainanick, for the respondents. 

The following judgments were delivered by the High Court (Maclean, 
C J., and Baner.tee, J.) : — 


23 0. 824 JUDGMENTS. 

Baner.tee, J.— This is an appeal arising out of a suit brought by 
the plaintitfs-respondents asking the Court to pass a decree against the 
defendant No. 1 for the entire sixteen anns.s of the rent due from him 
in respect of certain lands held by him under the plaintiffs and the defend- 
ants Nos. 2 and 3. and to award to the plaintiffs a 7 annas, or 7-16th 
share of the amount decreed, that being their share, and to award to their 
co-sharers, the defendants Nos. 2 and 3, the remaining 9-16ths of the 
amount. There was also a prayer, in the alternative, for a decree against 
the defendants Nos. 2 and 3 for so much of the amount appertaining 

to the plaintiffs’ share as might be found to have been realised by those 
defendants. 

The allegations upon which the claim is based are shortly these: 
That the plaintiffs are the of village Amlah, jointly with the 

defendants Nos. 2 and 3, the share of the plaintiffs being seven annas: 
that, in the village Amlah, there was a non-transferable rayati holding in 
the name of one Ram Dhone Ghose, which the defendant.^ Nos. 2 and 3 
are alleged to have purchased ; that the plaintiffs brought a suit in the 
Civil Court against the defendants Nos. 2 and 3 to have it declared that 
the alleged purchase by the said defendants of the jote of Ram Dhone 
Ghose was invalid, and that the plaintiffs were entitled to khas possession 
of the land covered by the said jote, jointly with the defendants Nos. 2 
and 3. and the suit was decreed in favour of the plaintiffs : that the defend- 
ant No. 1 holds a portion of the land which formed the yofc of Ram 
Dhone Ghose in respect of which rent is claimed in this suit ; that not- 
withstanding that he was served with notice from the plaintiffs, [826] 
requinng him to pay rent to them, the defendant No. 1, in collusion with 
defendants Nos. 2 and 3. withhold payment of rent to the plaintiffs ; and 
that as the defendants Nos. 2 and 3 refused to join with the plaintiffs in 
bringing this suit, the plaintiffs have been compelled to institute this suit 
making the tenant and thoir co-sharers defendants in it. 

The defence of the tenant-defendant was that there was no relation 
of landlord and tenant subsisting between him and the plaintiff’s ; that the 
rate at winch the plaintiffs claimed rent was in excess of that at which 
rent was payable by him ; and that the rent that was payable by him had 
been paid by him in full to the defendants Nos. 2 and 3. 

.u • co-sharer-defendaufcs, that is. tho defeodants Nos. 2 and 3, in 
eir defence, supported the tenant-defeodant, and urged that there was 
no relation of landlord and tenant between the plaintiffs and the defendant 

, : V’ * , liable for tho plaintiffs’ claim ; and that the 

plaintiHs suit was liable to dismissal under the provisions of the Road 
Cess Act, Bengal Act IX of 1881. 

.u ** Court held that the relation of landlord and tenant between 

the plaintiffs and the defendant No. 1 had been made out ; that the 
provisions of tho Road Cess Aot wore no bar to this suit ; that the 
amouD o lonb payable by the teoant-defendanb was proved, inasmuch as 
the quantity of land held by the dofeudant No. 1 and tho rate of rent per 
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Court 

11 plaintiffs suit on the ground that the tenant-defendant had 

paid all that was payable hy him to the defendants Nos. 2 and 3 ; and 

delnd.n^’^* " T!'® “r a'^ything from the tenant- 

defendanfi. nor anything from the defendants Nos. 2 and 3 in a suit for 
arrears of rent. 

plaintiffs preferred an appeal, hut no 

nf th« ^ points which had been decided in favour 

fi by that Court. The lower appellate Court was of opinion 

Nos 2 and q ^ 3“ bolding that payment to the defendants 

Ihv to ^h«^rT 97 r?°‘®“t tenant-defendant from liabi- 

y to the [327] plaintiffs, and it accordingly gave the plaintiffs a 

decree for the rent due to them on account of their share. 

hns ® ^PPsl’S'te Court, this second appeal 

found, the Courts below ought to have held that the relation of landlord 

and tenant between the plaintiffs and the defendant No. 1 was not estab- 

DSmenrtri'h^^’’‘'^^*d‘'^®f‘^NT‘'‘' 

Lfendant No 1 N°f- 2 ^ sufficient to discharge the 

defendant No. 1 from liability to the plaintiffs ; thirdly, that the Court of 

appeal below ought to have held that the provisions of s. 20 of Bengal 

of ‘ U® ; fourthly, that the Court 

ffiatSs wifT 7 a r* •®- f^^vour of the 

plaintiffs without determining the amount of rent payable bv the 

defendant No. 1. whan a question had been raised as to the amount of 

rLt dur^i^ ’ to the 

Ts premature 1300, ought to have been dismissed 

entitl^H?^ *^'^® point there is no question that the plaintiffs are 

Shthe landr’' village in 

h» suit IS situated, nor is there any question that the plaint- 

with ?h« d®r ^®® f’'®>r share of the land in dispute jointly 

defenda^^ ^ 3 J but it is contended that as the tenant- 

defendant was settled on the land by the defendants Nos. 2 and 3 at a 

i^®^ claiming to be entitled exclusively, to the nossession 
^ereof, under a title derived from their auction-purchase of the jote of Earn 
Bhone trhose, the defendants Nos. 2 and 3 must be taken to have been 
trespassers on the land, so far as the plaintiffs’ seven annas share was 
concerned and that consequently the defendant No. 1, who was settled on 

1 ■ by them, must also be treated as a trespasser as against the 

plaiDCins, acd not as their tenant. 

I do not think that there is any force in this contention. Tenancy in 
this country is created not only by contract, but also by occupation of 

u lands are concerned. [328] As was observed 

by this Court in the case of Nityanand Ghose v. Eissen Eishore (1) : 

Here It is a very usual thing for a man to squat on a piece of land, or to 
taKe into cultivation an unoccupied or waste piece of land. Tenancy in a 
great many districts in Bengal commences in this way, and where it so 
commences it is presumed that the cultivator cultivates by the permission 
of the landlord, and is under obligation to his landlord to pay him a fair 
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rent, when the latter may choose to demand it. Thus the established 
usage of the country regards these parties as landlord and tenant, and 
unless the landlord chooses thus to treat him, the cultivator is not regarded, 
as he would he by the law as administered in England, as a trespasser, 
but as a tenant, and he would be so although he may never have expressly 
acknowledged the landlord’s rights, or entered into express contract with 
him for the payment of rent. If he chooses to cultivate the zemindar’s 
lands, and the zemindarlets him, there is an imolied contract between them 
creating a relationship of landlord and tenant.” 

So in the case of Laliai Monee v. Sona Monee Dahce (1), Mr. Justice 
Jackson observes; “If these parties are in possession they make themselves 
tenants by use and occuoation of the land.” In the Full Bench case of 
Lukhee Kanio Dafi Choiodhry v. Sumeeniddi Lusher (2), where the landlord 
sued a raixjat for rent alleged to be due under a kabulyat and the plaintiff 
was unable to prove the kabulyat, the question arose whether, as the 
defendant had occupied the land under the zemindar, the latter was 
entitled to recover some rent or compensation for the use of the land, and 
the learned Judges held that he was so entitled. And following the two 
last mentioned cases Garth. C. J., in the case o{ Surnomoijeev. Deno Nath 
Gir(3) observes : “As the plaintiff is willing in this case to waive the 
dispossession and to consider the defendant as her tenant, we think that 
upon the authority of those cases we may give the plaintiff a decree for 
use and occupation.” 

The principle of law enunciated in those decisions has now been 
[329] embodied in s. 157 of the Bengal tenancy Act, upon which reliance 
was placed by the learned counsel for the respondent in answer to the 
appellants' contention. If the success of fclie olaintiffs, so far as this point 
is concerned, depended solely upon the provisions of s. 157 of the Bengal 
Tenancy Act, there would have been a difficulty in the plaintiffs’ way, 
created by s. 188 of that Act, which enacts that “where two or more 
persons are joint landlords, anything which the landlord is under this 
Act authorised to do must be done by both or all of those persons acting 
together, or by an agent authorised to act on behalf of both or all of them,*' 
and the present suit is brought, not by the entire body of landlords nor by 
an agent authorised to act on behalf of them all, hut by only some of them. 
But quite independently of the provisions of s, 157 of the Bengal Tenancy 
Act, according to the law as it has always been understood in this country, 
as will appear from the cases to whicli I have referred, the relationship of 
landlord and tenant has been held to exist, at any rate as regards agricultural 
lands, between the person who is the proprietor of such lands and the actual 

cultivator when there is no intermediate tenure existing between the two. 
And in thecaseof Binad Lai Pakrashi v. Kahi Pramanik (4), which was 
decided by a Full Bench of this Court after the passing of the Bengal 
Tenancy Act, it was held that a person being settled on certain land as a 
raiyai by a trespasser, imd being sued in ejectment by the true owner, 
was entitled to resist the action on the ground of his being a non-occupancy 
raiyat. Sir Comer Petherara, whose judgment was concurred in by the other 
members of the Full Bench, observes: “ The possession of the land in 
question for the purpose of cultivating it was acquired a good many 
years ago by the defendant from the persons who at that time were in 
actual possession of the zemindari within which it was situated, and who 


I 


(1) 22 VV. R. 334. 
13} 9 C. 908. 


(2) 13 B. L. R, 243 = 21 W. R. 209. 
(4) 20 0. 708. 
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were the only persons who could give possession ot the lands of the 

zemindari to culcivators. It is not suggested that the defendants did not 

then obtain possession as tenants under the bona fide belief of the title 

of their landlords, but since then it has been ascertained by a judgment 

of a Court of law that the zemindari did nob belong to these persons, but 

to [330] the plaintiffs, and the question is whether, now that the 

plaintiffs have established their right to the zemindari, they can treat 

all cultivators who have been settled on the lands by the persons 

whom they have ousted from its possession as trespassers, and obtain 

khas possession of all the raiyati lands from them at any moment 

without any notice and without any compensation even for the crops on 

the land, I am of opinion that they cannot.” It follows then that the 

plaintiffs are incompetent to treat the defendant No. 1 as a trespasser and 

to eject him. That being so they must be held entitled to claim as against 

him rent for use and occupation. The first contention raised before us 
must therefore fail. 

As regards the second contention, the only authority cited in its sup- 
port is the case of Ahamudeen v. Grish Ckzcnder Shamunt (1). But that 
case is clearly distinguishable from the present. There the ground upon 
which the payment of rent to some of the co-sharers was held to be pay- 
ment to them all was, as appears from the judgment, this, — that ttie tenant 
had paid his rent, as ha had been accustomed to do, to the joint owners, 
that is, to some of the joint owners. The ground then of the decision in 
that case was that the fact of all the co-sharers having let some members 
of their body realize the whole I'ent for a long period of time raised the 
presumption that the co-sharera who had been realising the rent were doing 
BO with the consent of the other co-sharers. In the present case that fact 

IS wholly wanting ; on the contrary, we have it upon the finding of the 
lower appellate Court that notice was given to the defendant No. 1 by 
the plaintiffs after they had recovered their decree against the defendants 
Nos. 2 and 3, declaring their rights, that they had acquired a right to a 
7 annas share of the land ; and if in spite of such notice the tenant 
continued to pay rent to defendants Nos. 2 and 3 who had previously 
been in receipt of rent, not as some of the co-sharers, but as persons 
claiming to be the exclusive landlords, such payment by the tenant 
must be taken to have been made at his risk, and cannot exonerate him 
from liability to the plaintiffs’ claim. 

With reference to the third contention this is how the facts stand : 
The tenant-defendant, against whom, and against whom alone, the decree 
of lower appellate Court has been made, [331] did nob x’aise any 
objection to the suit on the ground of its being opposed to the provisions 
of the Road Cess Act. The objection was raised on behalf of the co-sharer 
defendants ; and though it is quite true that an issue was raised on the 
point, the first Court decided that issue in favour of the plaintiffs, holding 
that the return filed was a sufficient compliance with the provisions of 
s. 20 of Bengal Act IX of 1880, when the land, in respect of which rent is 
now claimed, bad been entered in such return, x^gainst this decision of 
the first Court no objection appears to have been raised before the lower 
appellate Court either on behalf of the tenant-defendant or on behalf of 
the co-sharer defendants. That being so, we do nob think that the 
appellants ought now to be allowed to raise this objection before us, 
and we take this view, not only because this objection is of a purely 
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1897 technical character, bub also because the peculiar circumstances of this 
June 30. case go to show that it would not be right and proper that the appellants 

should be allowed to raise the objection now. The circumstances, to 

Appel- which I refer, are those stated in the following nassage of the judgment 
LATE of the first Court upon the second issue. “Both parties were called 
Civil. unon to file the return, and the party defendants Nos. 2 and 3 having 

filed it first, the return from the plaintiffs seems to have been not accepted 

25 C. 324, as only superfluous : the return by the party defendants Nos. 2 and 3 

appears to have been filed some time after the date of the High Court's 
decree, passed on appeal in suit No. 45 of 1887. In that return the 
names of these tenant-defendants have not been given, bub the lands 
comprised in thejote in the name of Ram Dhooe Ghose have been inserted 
as if still standing in the name of Ram Dbone, though said to be held in 
possession by two of the party defendants Nos. 2 and 3. Thus it comes 
to this, that the return in respect of the patni taluk has been filed in 
respect of the patni taluk, and the lands in suit have also been mentioned 
therein, though not the names of the tenants sued.*’ So that, although the 
present plaintiffs had put in a road cess return, that return was not accepted, 
because another return had already been filed by their co-sharers, the 
defendants Nos. 2 and 3 : and there has been no inquiry as to what the 
nature of the return was which the plaintiffs wanted to file. The defendants 
Nos. 2 and 3, evidently for their own [332] benefit, inserted in the return 
filed by them the name of Ram Dhone Ghose, as the person in whoso 
name the holding stood covering the land in dispute, and they ignored the 
names of the tenants who are now sued. 

In this state of things, it would be obviously unjust to visit the 
plaintiffs with any penalty by reason of the Road Cess return, put in by 
their co-sharers, not containing the name of the tenant-defendant. As the 
tenant-defendant is evidently making common cause with the defendants 
Nos. 2 and 3, to give effect to this objection would virtually be to enable 
the defendants Nos. 2 and 3 and defendant No. 1, who is acting in 
collusion with them, to take advantage of blieir own wrong. For these 
reasons we think it right not to allow the objection to be raised in this 
Court. And I may add that even if it had been open to the appellants to 
raise this objection, it is not at all clear that they would have been entitled 
to succeed. 

As to the fourth contention, no doubt the lower appellate Court has 
nob come to any determination as to tlio rata of rent ; but then the first 
Court determined that question, inasmuch as it found the quantity of land, 
which was in the possession of the tenant-defendant and also the rate at 
which rent was payable in respect of sucli land ; and that finding was not 
questioned before the lower appellate Court. That being so, and the 
plaintifi^s-respoudents being quile willing to have the decree of the lower 
appellate Court modifi^^d so as to reduce the amount of the decree to what 
it ought to be, having regard to the area and the rate found, we think the 
decree of the lower appellate Court ought to be modified accordingly. 

The fifth point raised before us need not detain us long, as the 
learned counsel for the plaintiffs respondents admits that the olaim for 
the last quarter of the year 1300 is premature. 

That being so, the decree of the Court below will be modified in the 
two respects mentioned above, but as the objections raised in this case 
on behalf of the appellants have for the most part been of a purely 
technical character, and as the claim of the plaintiffs has been resisted on 
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grounds which are by no means fair, wa think it right to direct that the 1897 

appellants should pay the costs of the respondents. Jdne 30. 

^ [333j It is admitted that this judgment will govern the remaining , 

MX appeals, that is, second appeals Nos. 1575 and 1622 to 1626, both "PBL- 

inclusive. In the view we have taken above of these cases it becomes LATE 

unnecessary to consider the question whether the petitions of compromise CiViL. 

Wed by the tenants in some of these cases, and subsequentlv withdrawn 

by them, are binding upon them. ' 2S C. 329. 

deliv^eT^^^^’ concur in the judgment which has just been 

Decree vflried. 


2SC. 333 = 2 C.W.N. 11. 

CRIMINAL REVISION. 

Before Mr. J ustice Barter jee and Mr. Justice Wilkins. 


Deputy Legal Remembrancer (Petitioner) v. Ahmad Ali 

(Opposite-party).* [28th October, 1897.] 

Beformat^y Schools Acts (V of 1876), ss. 2 and 7 and (VIII of 1P97) s. 1 ds 2-3 and 

^ ^ - s99-cH„ii:’tpiootdZ‘; 

Eff^ct of ihsrZL]ni l\ Ola:ses Consolidation Act (X of VS.'il)— 

EfJsCt of the repeal of a repealing statute— Conslrudion of statute. 

“““J’*'’.*®'* o2‘>nce under s. 457 of the Penal Code by the 

Dapu .y Migistrate of Bariaal, who found that the accused was a bov of fourteen 
or fifteen years, dec.d^lly under sixteen, and passed the following orLr :- 

I tind Ahmad Ali, boy. guilty of house brpaking by night for the mirnnqp nf 

?h“pe“arL‘de ' T- d .morisoned^ in"^ thrjad und:r T 57 of 

Act V of I87fi Criminal Procedure Code and s. 7 of 

years for trainin^r‘ ^^u" eb1l^L“dus^^^^^ Reformatory for two 

AefhL'^d r r^p7ai^rhre\r ^rtirir^orTe^;^ rf '?h1 

proTslinZf the litter ^ comp1y“wil 

of the Criminal Procedure Code (Act X of 1872) haviog 
selt cSI "• I ^"‘7 of 1876, the corresponding [339] s 399 ofthl pre? 
If th°e S^df ^ ‘’® by virtue of s 3 

Act V of 1876 wa^ertendeV' Bengal, to which 

sta^Il6”^t1ho°Lt.®-’^‘T ‘‘I ™’’®’*''"® "““‘ber statute does not revive the repealed 

1897) is the alii embodied in s. 7 of the General Clauses Act (X of 

ioJ/; IS the same as the law in Sugland. 

and ap^pt^^of!^ and Queen- Empress v. Manaji (2), referred to 

CR., 21 A. 391 (399) (F.B.) = 19 A.W.N. 138 ; 1 L B.R. 68.] 

Courfc^^^ appear fully from the judgments of the High 

the I^eputy Legal Bemembrancer (Mr. Abdur Rahim), for 

No one appeared for the accused. 


nu * No, 682 of 1897, made against the order passed bv Babu 

Ohandra Kumar Dutta, Deputy Magistrate of Barisal. dated the 3rd of May 1897 ^ ^ 

(1) 12 M. 94. (2) 14 B. 331. 
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The following judgments were delivered by the High Court (Banerjee 
and Wilkins, JJ.) : — 

JUDGMENTS. 

Baner.tee, J. — This is a rule calling upon the accused person and 
the Magistrate of the district to shew cause why the sentence passed in 
this case should not be set aside as being contrary to law, and a proper 
sentence passed. 

The sentence passed by the learned Deputy Magistrate on the 3rd of 
May 1897. runs in these words : “ I find Ahmed Ali, boy, guilty of house- 
breaking by night for the purpose of committing theft, and instead of being 
imprisoned in the jail under a. 457 of the Penal Code, I direct under s. 399 
of the Criminal Procedure Code and s. 7 of Act V of 1876 that Ahmad Ali 
be confined in the Calcutta Reformatory for two years for training in some 
branch of useful industry.” 

No cause is shown either by the accused or by the District Magistrate. 

The order of the Deputy Magistrate, so far as it refers to s. 7 of 
Act V of 1876, is clearly wrong, as before tlie date of the order (3rd 
May 1897) and that of the commission of the offence (27th April 
1897) that Act had been repealed by s. 2 of Act VIII of 1897, which came 
into operation on the 11th March 1897. Tlie question then is whether 
s. 399 of the [335] Code of Criminal Procedure or any provision of the 
present Reformatory Schools Act (VIII of 1897) will sustain the order. 

Act VIII of 1897 does not warrant the sentence as it stands, as the 
least period for which detention in a Rafonnatory School can be ordered 
under that Act is by s. S of the Act fixed at three years, whereas the term 
for which detention is here directed is two years only. 

Section 399 of the Code of Criminal Procedure, if it stood alone, would 
no doubt warrant the order made in this case, the accused having been 
found to be “ a boy of fourteen or fifteen years, decidedly under sixteen.*' 
But then the question arises, what is the effect of s. 399 road with s. 3 of 
the Code of Criminal Procedure, and with s. 2 of Act V of 1876? And 
how far is that effect modified by ss. 2 and 3 of Act VIII of 1897-? 

Section 2 of Act V of 1876 enacted that on and from the day on 
which that Act was extended to any Province by the local Government, 
s. 318 of the Code of Criminal Procedure (that is. Act X of 1872 the Code 
then in force) should be repealed therein. Section 399 of the present Code 
of Crirninal Procedure oorrosponds to, and is in fact a reproduction almost 
word for word of, s. 318 of the former Coda ; and s. 3 of the present Code 
enacts that in every enactment passed before tliatCode comes into force in 
which reference is made to any section of the Code of Criminal Procedure 
(Act X of 1872). sucii reference shall so far as practicable be taken to be 
made to the corresponding section of the present Code. Therefore s. 399 
of the present Code must be taken to stand repealed to the extent to which 
s. 318 of the fromer Code had been repealed by s. 2 of Act V of 1876, that 
is in the Provinces to which the last mentioned Act had been extended: 
and it remains operative only as regards the rest of British India. 

It might appear somewhat anomalous that after having provided 
in 3. 2 of Act \ of 1876 lor the gradual repeal of s. 318 of the Criminal 
Procedure Code of 1872, the Legislature should re-enact this last mentioned 
section in an unmodified form in the Code of 1882. But the anomaly is 
explained when it [336] is remembered that s. 399 of the Code of Orinsinal 
Proceduic is a general provision applicable to all oases exoept those other- 
wise specially provided for, while the provisions of Act V of 1876 and 
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Act VIII of 1897 are of a special character applicable only to certain defined 

If accordance with the decision of the 
Madres High Court in Queen-Empress v. Madasami ( 1 ). 

The repeal of Act V of 1876 does not revive s. 399 of the Criminal 

HnnA? repealed bv the first men- 
Y being had to the provisions of s. 7 of the General Clauses 

fA Lr ®“bodie 3 the rule of English law applicable 

p 085 ^*^^^^°^ Maxwell on the Interpretation of Statutes, 3 rd Ed., 

Q«fl Nor does s. 3 of Act Vf II of 1897 really raise, as it might at first sight 
seem to do, any inference that s. 399 of the Code of Criminal Procedurl is 
lu foice throughout British India, and is repealed in any Province only 
from the date of the notification mentioned in the section. Lch notification 
having relerence, as s. 1, sub-s. 3 shows, only to the Puniab and Coorg 
and not to any other part of British India, ' 

Section 399 of the Code of Criminal Procedure must therefore be held 

to have no force in the Pi ovinces to which Act V of 1876 was extended. 

and to be in force only in the rest of British India. Now Act Vof 1876 
was extended to Bengal on the 1 st of March 1878 by a notification, dated 

the Calcutta Gazette for 1878, Part I, 
p. 138). Therefore s. 399 has no force in Bengal, and the order of the Court 
below directing the accused to be confined in the Calcutta Reformatory 
for two years is not warranted by law, and must be set aside. 

The question then remains what sentence should be passed on the 
accused. There heing no clear finding that the accused was at the date 
of conviction under the age of fifteen years,” the limit of age prescribed 
by tne present Reformatory Schools Act VIII of 1897. the provisions of 
^at Act do not apply to him, and there is no other provision of law under 
which he can be detained in a reformatory. We therefore set aside the 
sentence passed [337] on the accused as being contrary to law ■ and 

undLr™?of° tt‘ “i^umstances of the case we sentence the ac’cused 
nder s 457 of the Penal Coue to rigorous imprisonment for six months 
the sentence taking effect from the date of this order. 

Wilkins, -T — This is a rule calling upon the District Magistrate of 
Backergunge and the accused Ahmed Ali to show cause why the order 
of the Deputy Magistrate of Barisal. dated the 3 rd May last, directing that 
the accused (whom he had convicted under s. 457 of the Penal Code) be 
detained m the Calcutta Rsformatory ” for term of two year.s, should 
not be set aside as being contrary to law, and a proper sentence passed. 

The o^er purports to have been made " under s. 399 of the Criminal 
Procedure Code and s. 7 of Act V of 1876.” 

The rule was granted to the Deputy Legal Remembrancer at the 
instance of the Local Government. It has been duly served upon the 
parties concerned, of whom the District Magistrate [admits that the order 
IS illegal, bub the accused does nob appear to show cause. 

As to the illegality of the order, so far as it depends upon the 
Reformatory Schools Act V of 1876, there can be no question ; firstly 
because that Act has been repealed by a. 2 of the Reformatory Schools Act 
yill of 1897 ; and, secondly, because, even if the Act of 1876 were still in 
toroe, the order is in contravention of Rule I of the Rules* made by the 
Governor-General in Council Under the provisions of s. 22 of that Act : 

‘ ‘ ‘ I * ' — « 

Notification No, 340, Home Department, dated 13th March 1878 

(l)12Mv94.U> 
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this being a first conviction of the accused, and the latter being over ten 
years of age. the minimum period for which he could be sentenced to deten- 
tion in a Reformatory School would be three years i and. as be appears 
to be close upon sixteen years of age. it would follow that he could not 

legally be sent to a Reformatory School at all. 

It remains to be seen whether the order is a good order under s. 399 

of the Criminal Proeedure Code. 

[338] The question as to the effect of the Act of 1876 upon the provi- 
sions of s. 399 of the Criminal Procedure Code in any Province to which 
the former Act had been extended, was discussed by a Full Bench of the 
Madras High Court in the case of Queen-Empress v. Madasami (l). So 
far as the question now before us is concerned the position is much the 
same as when that case was decided in 1888. But it will be advisable to 
refer briefly to certain provisions of the Act of 1897 when discussing the 

question. ,, 

The entire Act of 1897 extends to the whole of British India except 

the territories for the time being administered by the Lieut enani-Governor 
of the Punjab and the Chief Commissioner of Coorg, hue either of the sud 
local Governments may at any time by notification in the local official 
Gazette, extend “ the whole Act to their territories from any date fixed in 
such notification. This is provided by sub-s. (3) of s. 1. 

Again, s. 3 declares that from the date so fixed, s. 399 of the Criminal 
Procedure Cole “shall be repealed in the Province to which the notifi- 
cation relates.” 

It will be observed, therefore, that the Act is silent as to whether 
s. 399 of the Criminal Procedure Code is still in force in the Provinces to 
which the Act applies by virtue of s. 1, sub-sec. (3) ; for example in 
this Province of Bengal. 

The reason for this silence is not very clear. It may be that the 
Legislature, when enacting Act VIII of 1897, assumed thats. 399 of the 
Code of Criminal Procedure had been already repealed by Act V of 1876 
in all territories to which that Act had been extended ; or, it may be, as 
pointed out by Mutbusami Ayyar, J., in Queeji- Empress v. Madasaviit that 
it allowed s. 399 of the Criminal Procedure Code to remain in force side 
by side with the Reformatory Schools Act, so as to reserve to itself the 
power to provide in the future “ reformatories ” for the benefit of female 
juvenile offenders, the special Act dealing only with male juvenile 
offenders. 

[339] The inconsistency, however, of leaving s. 399 of the Criminal 
Procedure Code in force in some Provinces, and of altogether repealing it 
in others, would seem to furnish an argument against the adoption of the 
second of these conjectures. 

And, indeed, it appears to me that s. 399 of the Criminal Procedure 
Code has already been praobioallv repealed in Bengal by Act V of 1876; 
and, of course, the repeal of the latter Act would nob have the effect of 
reviving the section which it repealed. 

I base this ooinion upon the following reasons : When Act V of 1876 
was passed, the Procedure Code in force was that of 1872, Section 318 
of that Code, which is praotioallv word for word the same as s. 399 of the 
present Code, was repealed in Bengal on and from the day upon which 
Act V of 1876 came into force in this Presidenov bv notification (see ss. 1 
and 2, Act V of 1876). That s. 318 of the Code of 1872 was reproduced 
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^ V P®'‘^^PS <3“® (partially at least) to the 

fact that Act y of 1876 had not m 1882 been extended to every Province 

m Bruish Indi^ and that it was necessary to leave some such provisions 

But the r° special Act bad not been extended. 

revive the provisions of s. 318 of Act X of 
1872, or, in other words, to make s. 399 of the present Code to be in force in 
Piovinces vsuch as Bengal), in which the Eeformatorv Schools Act of 1876 

be prevented by the provisions of the first para- 
graph of s. 3 of the Criminal Procedure Code, which runs as follows • “ In 
every enactment passed before this Code comes into force, in which 
^ference is made to, or to any chapter or section of, the Code of Criminal 

Srahv r r ^ or to any other enactments 

to he msTTn ® practicable, be taken 

^ be made to this Code or to its corresponding chapter or section.” So that 

^ ^ 1872, as bein« 

repealed, that reference must, so far as may be practicable,” be taken to be 

made to the corresponding section, viz., s. 399, of the Code of 1882 now 

nf a7% ^ 1876 reeealed, not only s. 318- 

u^ u P*^®sent Code, in all territories to 

which the Acfc of 1876 has beeo extended. 

It consequently follows that the order of the Deputy Magistrate of 

?7 of aTv ;ri8?6 "“",7 ", Procedure^Codf Ld 

‘ ^ ■ °Vl876 IS an illegal order under both these sections. 

There IS yet another matter in which that order is at least irregular 
fh7 pT f IS not clearly ascertained. In his statement to 

Deputy Magistrate says _ that he is a boy of fourteen or fifteen vears 
decidedly under sixteen.’ Now, even if the Act of 1876 had been ii^ 
force, the Magistrate should have clearly determined the age of the bov 
before directing his detention in the reformatory school. This has been 

n/T above reasons, I also think that the order of the Danutv 

Magistrate should be set aside, and in lieu thereof that Ahmed Ali should 
be sentenced under s. 457 of the Penal Code to rigorous imprisonment for 

SIX nionwiis« 
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Before Mr. Justice Bancrjee and Mr. Justice Wilkins. 


Kunjo Behari Gossami and another {Defendants) v. 

Hem Ghunder Lahiri {Plaintiff)."^ [4tih January, 1898.] 

rrobate— Jurisdiction ini^robate cases— Transfer of a probate case by the District Judg, 
in whose Court it was instituted, to that of a Subordinate Judge— The Bengali 
North-Western Provinces and Assam Civil Courts Act[Xn of 18H7l s. 23, su6-s. 2, 
cl. (d) — Probate and Administration Act {V of 1881), s. 52. 

An application was made for probate of tbe will of a deceased testator 
[341] in the Court o! the District Judge, who trausferred the case to that of tbe 
Subordinate Judge. The opposite party inter alia objected that the Subordinate 
Judge had no jurisdiction to try the case. 

Held, that the case came within the scope of s. 23, sub-s. 2, ol. (rf) of the 
Bengal, North -Western Provinces and Assam Civil Courts Act (XII of 1887), and 
therefore the Subordinate Judge had jurisdiction to try it. 


The facts of the case, so far as they are necessary for the mirposes 
of this report, and the arguments, appear sufficiently from tbe judgment 
of the High Court. 

Babu Saroda Churn Mitter- and Babu Indu Bhtisan Mazumdar, for 
the appellants. 

Sir Griffith Evans and Babu Shih Ghunder Palit, for the respondent. 

The judgment of the High Court (Baner.TEE and WILKINS, JJ.) was 
as follows : — 

JUDGMENT. 


This appeal arises out of an apnlication by the respondent. Hem 
Ghunder Lahiri, for probate of the will of the late Jibun Kristo Gossami, 
uncle of the petitioner's wife’s father, by whicn the petitioner and his wife 
have been appointed executors. 

The will propounded by tbe petitioner is dated the 20th September 
1895, that is. about six months before the death of the testator. The 
application for probate was opposed by the appellants, Kunjo Behari and 
Debendernath Gossami, two of the nephews of the testator, mainly on the 
grounds that the testator was not of sound disposing mind at the time the 
will propounded is alleged to have been executed, and that he was com- 
pletely under the influonco of tbe petitioner and his wife ; and that the 
execution of the will should be hfJd to have been brought about by 


coercion and undue influence. 

The case was transferred by the District Judge, in whose Court it had 
been instituted, to the Court of the Suhoi'dinate Judge under tbe provisions 
of s. 23, sub-s. 2, cl. id) of Act XII of 1887. Upon the case being so 
transferred, an objection was taken on behalf of the delendants to the juris- 
diction of the Suhordinabo Judge to try the case. The learned Subordinate 
Judge has overruled that objeebion, and upon the evidence he has held 
[342] that the will propounded had been duly executed by the testator, 
and that it was nob invalid by reason of any want of mental capacity on 
his part or by reason of the execution of it having been brought about by 
coercion and undue influence ; and he has accordingly ordered probate to 
be granted upon security being given by the petitioner under s. 78 of the 
Probate and Administration Act. 


- • Appeal from Original Deoreei No. 36 of 1897, against the decree of Babu Abinasb 

Ohundra Mitter, Subordinate Judge of ^ooghly, dated the 22Dd of December 1896* 



xin.3 KUNJO BEHARI GOSSAMI V. CgUNDBR XfAHIRI 25 Cal; 343; 


In appeal it is contended on behalf of the objecfcorSi fiTsty that the 
Court below was wrong in holding that it had jurisdiction tO; try the case ; 
and, secofidlyy that upon the merits it ought to have held that the will was 
invalid by reason of want of mental capacity on the part of the testator, 
and also by reason of the execution of it having been brought about bv 
coercion and undue influence on the part of the petitioner and his wife. 

It is further contended that the Court below was wrong in making 
the objectors bear their own costs, and that, having regard to all the 
circumstances of the case, it ought to have directed that their costs should 
come out of the estate of the testator. 

In support of the first contention, it was argued that the provision 
of Act XII of 1887 that has been relied upon, applies only to incidental 
proceedings, such as those relating to the testing of security and the like, 
and that it does not authorize the trial of a probate case by a Subordinate 
Judge, jurisdiction to hear such cases being vested exclusively in the 

District J udge, and in the District Delegate where the proceeding is not a 
contentious one. 

We are of opinion that this contention is not correct. Section 23, 
sub-s. 2, cl. id) enacts that the High Court may, by *' general or 
special order we quote only so much of the section as bears upon the 
present case — authorize any Subordinate Judge to taka cognizance of or 
any District Judge to transfer to a Subordinate Judge under his adminis- 
trative control, proceedings under the Probate Act, 1881, which cannot be 
disposed of by District Delegates/’ 

The proceeding in the present case is one under the Probate and 
Administration Act (V of 1881), and is one which the District 
Delegate cannot dispose of having regard to the provisions of [343] s. 52 
of that Act. The case, therefore, comes clearly within the scope of s. 23, 
sub-s. 2, cl. id). A slight contention was raised as to whether a 
probate case, where there is contention, can come within the meaning of 
the fcerm ^^ proceeding ” in s. 23, the argument being that such a case is 
really a suit ” and not a '* proceeding ” ; but the very section of the 
Probate and Administration Act (s. 83) which says that a contentious 
probate case shall take as nearly as may be the form of a suit, itself 
describes the case as a *' proceeding.” There is nothing then in the 
language of cl, id) of s. 23 of Act XII of 1887 to take the present case out 
of its operation and scope. And if one looks to the reason of the enactment, 
it becomes clear that it was intended to cover cases of this description. 

The object of s. 23, as we understand it, is to enable a District Judge, 
in whose Court, and in whose Court alone, certain proceedings are 
ordinarily to be instituted, to transfer these proceedings under a general or‘ 
special order of the High Court to a Subordinate Judge, In regard to 
probate proceedings, the District Judge may transfer them in certain cases 
to the District Delegate, bub then such transfer is limited to non-conten- 
tious proceedings only. As regards contentious proceedings, the only way" 
in which a District Judge may be relieved is by acting under cl. id) of 
Bub-s. 2 of s. 23. 

We are, therefore, of opinion that the Court below had jurisdiction 
to entertain this case, and that the first contention urged on behalf of the 
appellants must fail. 

We now come to the second contention raised before us. The learned 
vakil for the appellants has very properly not thought it fit to raise any 
question as to whether the will propounded by the petitioner was signed 
by the testator. There is ample evidence to sj^pv^ that the will was signe^ 
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1898 by the testator and presented for registration by the testator on the very 
Jan. 4 . day it was signed. The contention of the appellants was mainly directed 

to showing that the mental condition of the testator was such that it 
Appel- ought not to be held that the execution of the will by him was an intelli* 
LATE gent execution ; or, in other words, that be was not of sufiBcient men- 
ClVlL. tal capacity to execute a will. And it was further contended that, as 

[344] regards the execution of this will, he was entirely under the influence 

25 C. 340, and guidance of the petitioner and his wife Promoda Sundari. the person 

to whom the whole of the testator’s property has been bequeathed. 

Tn support of this contention, the evidence of the witness Gopal 
Chunder Gossami, a medical practitioner, examined on behalf of the 
petitioner, has been relied upon as showing that the testator was not of 
sufficient mental capacity to execute a willj and other witnesses examin- 
ed for the petitioner and for the objectors have also been referred to as 
supporting the statements of the witness just named. 

Upon a careful consideration of the evidence, the oonolusion 
that we arrive at is this, that, though by reason of old age and disease 
aggravated by an accident that injured his leg, and the taking of 
opium to which the testator was very much addicted, his mental 
capacity was somewhat enfeebled about the time of the execution 
of the will, it cannot be said that he had not sufficient capacity to execute 
a will such as the one that has been propounded in this case. Their Lord- 
ships of the Privy Council observe in the case of Sajid Ali v. Ibad A Li (1) : 

** Even in cases where the mental faculties of the person affected have 
been greatly enfeebled by physical weakness, he may still be capable 
of devising and intelligently executing a will of a simple character, although 
unfit to originate or to comprehend all the details of a complicated settle- 
ment.” And then their Lordships say : " Nothing can be more simple 
than the changes which were made by the will impeached upon the terms 
of the second will which it was intended to supersede.*’ 

These remarks, we think, apply with full force to the present case. 
For we find that the will propounded is not the only will that the testator 
executed. Before that, he had already executed two wills, Byoneof them 
dated the 27th September 1875. executed in favour of his wife, he left all 
his property absolutely to her, with power to her to adopt a son if she 
felt inclined to do so. Then upon the death of bis wife, he executed a 
second will on the 14th December 1891, by which he bequeathed almost the 
whole of his property to [345] Promoda Sundari, the legatee under the pre- 
sent will, and made certain provisions for the maintenance of the worship of 
the family idol, and for a few other matters of minor importance. And tbe 
only points of difference between this last-mentioned will and the one now 
under consideration, are the omission of a certain provision for the mainte- 
nance of Omesh Chunder Gossami. one of the nephews of the testator; a 
slight variation in the direction for the expenditure of a sum of Rs. 1,000 
for the performance of the first sradh of the testator; and the omission 
to make any binding provision for the worship of the family idols. These 
differences are, in our opinion, of such a slight character that they oanuot 
go to show, as the learned vakil for the appellants contends they do, that 
the present will was not intelligently executed by the testator, if the will 
immediately preceding had been really executed by him. 

I Their Lordships then considered the evidence and concluded.] 


(1) 23 C, 1 = 22 I. A. 171. 
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Upon the whole then we are of opinion that neither the allegation as 
to want of sufQcient mental capacity, nor that of coercion and undue influ- 
ence, has been established ; and that, on the contrary, the evidence clearly 
goes to show that the testator, though enfeebled in body and also to some 
extent in naind through old age and disease, still had sufficient mental 
capacity to execute this will. 

Upon the question of costs, we are of opinion, having regard to a 
portion of the evidence at any rate brought forward by the objectors, which 
we must say is not true, that the learned Subordinate Judge inthe Court 
below was right in making the objectors bear their own costs. He has 
shown sufficient consideration to the fact of their being the heirs-at-law 
of the testator, and, as such, persons interested in seeing that the will is 
duly proved, when he has exonerated them from liability to pay the 
petitioner’s costs. The cross-appeal on this point has very properly been 
abandoned. 

It remains now to dispose of the question relating to the costs of this 
appeal. Considering the fact that the judgment of the Court below, which 
is a very clear and a very strong judgment, was against them, we cannot 
say that the appellants are entitled [3463 to be exonerated from paying 
the costs of the respondent altogether. At the same time, having regard 
to the fact that this appeal was argued by the learned vakil for the appel- 
lants very temperately, and no point was unduly pressed before us, we think 
the assessment of costs ought to be moderate- We accordingly order that 
the appeal be dismissed with costs, the hearing fee being assessed at ten 
gold mohurs. The cross-appeal not being pressed is dismissed without 
costs. 
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Appeal dismissed. 


25 C. 346. 

APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr. Justice Wilkins. 

Collector op Dinageporb (First Party) v. Girja Nath Roy 
AND OTHERS (Second Party. [27th August 1897.] 

Land Acquisition Act{l of 1894), ss. 6, 13, 23, cl. 4, 24, 48 — Compensation — Acquisition 
of land “ injuriously affecting other property ” — Right to compensation for loss of a 
ferry by reason of acquisition of adjacent land Land Clauses Consolidation Act 
(8 Vict.y c, 18), s. 63. 

The word “ acquisition,” as used in s. 23 of the Land Acquisition Aot, includes 
the “ purpose ” for which the land is taken as well as the actual taking. And 
the words “ at the time ” in cl. 4 of the same section must be taken to mean the 
time when (he damage takes place and the right to compensation arises, 

London and Brighton Raihvay Company v. Truman (1), Hopkins v. Great 
Northern Railway Cmpany {2). Hicket v. Metropolitan Railway Company (3), 
Cowper Essex y. Acton Local Board <4), referred to. 

The District Board of Dinagepore erected a bridge over the river Tulai, in 
consequence of the erection of which a ferry, which was within 100 cubits of 
the bridge and owned by the Maharajah of Dinagepore who was also the owner 
of the land taken for the ooustruction of the bridge, ceased to exist : Held, that 

■ Appeal from Original Decree, No. 70 of 1896, against the decree of R. R. Pope, 
Esq., District Judge of Dinagepore, dated the 23rd of November 1895. 

(1) (1885) L.R. 11 App. Cas. 45. 

(2) (1877) L.R. 2Q,B.D. 224=*=:46 L.J. (Q.B.) 265. 

(3) (1867) L.R. 2 E. & I.A. 175. (4) (1889) L.R. 14 App, Gas. 163. 
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the owner of the ferry was entitled under the Land Acquisition Act as to 

compensation for the loss of the ferry. 

[F.. 4 Bur L. T. 250 = 12 Ind- Cas. 202 ; R.. '34 C. 470 = 5 C.L.J. 669=11 C-W.N. 366 ;' 

12 C.L.J, 56 = 6 Ind. Gas. 343.] 

« . 

The facts of the case are fully stated in the judgment of the High 
Court. 

[347] The Senior Government Pleader (Babu Hem Chunder Banerjee) 
and the Junior Government Pleader (Babu Bam Ckaran MitteT)^ for the 
appellant. 

Mr. Hill, Babu Jasoda Nandan Pramanik, Dr. Bash Behary Ghose 
and Babu Nalini Banjan Chatterjee^ for the respondents. 

Babu Bam Charaii Mztter, for the appellant, contended that the 
Maharajah was not: entitled to any compensation for the loss of the ferry, 
regard being had to the provisions of ss. 23 and 24 of the Land Acquisition 
Act. The ferry ghat was not on the land actually acquired by Govern- 
ment. The Maharajah might have an equitable claim for damages in the 
Civil Court. Supposing the Maharajah had sufifered loss by the erection 
of the bridge, could he under the Land Acquisition Act claim damages for 
the loss of his income from the ferry ? His remedy, if any, would lie in 
a Civil Court by a regular suit. If another person had plied a ferry in 
competition with the Maharajah’s ferry, that would not have entitled him 
to claim damages from the owners of the rival ferry — Londonand Brighton 
Baihvay Co. v. Truman (1). Hopkins v. Great Northern Baiboay Co. (2), 
Bicket v. Metropolitan Baihvay Co. (3). Unless the injury or loss was 
by reason of the acquisition of the land itself, and unless the Maharajah 
had a statutory right, no action for damages would lie ; see Cripps on 
Compensation, 3rd ed., p. 147. 

Mr. Flill, for the respondent. — The case lias been rightly decided 
by the lower Court and the Maharajah is entitled to full compensation. 
We are dealing with the question of *’ injuriously affecting other property 
by reason of the acquisition ” as contemplated by s. 23, cl. 4 of the 
Land Acquisition Act. The ferry ceased to exist by reason of the 
construction of the bridge, and it cannot be said that the acquisition 
of this land for the bridge did not injuriously affect the ferry — Hammer- 
smith and City Baihvay Co, v. Brand (4), Duke of Buccleuch v. 
Metropolitan Board of Works (5), Glasgozv Union [348] Baihvay Cc. v. 
Hunter (6), Cowper Essex v. Local Board for Acton (7), The Queen v. 
Cambrian Baihvay Co. (8), Great Western Baihvay Go. v. Sit^ni^ort and 
Cheltenham Baihvay Go. (9), Secretary of State for India v. Shanimtgaraya 
Mudaliar (10). 

It is essential to know the purpose for which the land is to be 
acquired, because the purpose is very much to affect the question of 
compensation for the land. The moment it was declared that the land 
was required for the bridge the injury ensued, the value of the ferry 
having been diminished — Land Acquisition Act, a. 6. referred to. 

Babu Bam Charan Mittcr in reply. — Section 23, ol, 4 of the Land 
Acquisition Act supports the view that the injury must be by reason 
of the acquisition of the land. The injury in this case was due, not 



(1) (1885) L.R. n App. Cas. 46. (2) (1877) 46 L.J. (Q. B.) 266. 

(3) (1867) L.H. 2 E. & I. A. 176. (4) (1868-691 L.R. 4 H.L. 171, 

(6) (1872) L.R. 6 H-L. 418 (458). (6) (1870) L.R 2 H.L. So, App. 78 (89). 

(7) (1889) L.R, 14 App. Cfts 153 (161, 164, 176). (8) (1871) L.R. 6 Q. B. 492, ; 

(9) (1884) L.R. 9 App. Cas, 787 (602), (10) 16 M. 369= 20 I.A. 80. • ^ < 
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to the acquisition of the land, but to the use to Avhich the land 
when acquired was put ; and under the law — the Land Acquisition Act 
— the Court cannot take into consideration the mode of using the land. 
Considerable time elapsed between the declaration by the Collector and 
taking possession of the land ; the damage must be assessed at the time 
when the Collector took possession and not at any subsequent time. 
No doubt a declaration was made that the land was required for a bridge, 
but the respondent suffered no loss simply by reason of the acquisition. 
Moreover, the Government after the acquisition of the land might use it 
fora different purpose. The English cases cited were under a differently 
worded Statute and had no application to the present case. The sole 
question was whether the loss to the claimant was by reason of the 
acquisition of the land. 

The judgment of the High Court (MacpheRSON and WiLKiNS, JJ.) 
was as follows : — 

JUDGMENT. 

This is an appeal from an award made by the District Judge of 
Dinagepore under the Land Acquisition Act (I of 1894) upon a reference 
made to him under s. 18 of that Act. 

[349] It appears that the District Board of Dinagepore erected a 
bridge over the Tulai river on the road from Dinagepore to Krishnagunge. 
Near the place where that road strikes the river, and where the bridge 
now stands, there used to be a ferry owned by the Maharajah of Dinage- 
pore through whose estate the river Tulai flowed. That ferry ceased to 
exist when the bridge was erected and in consequence of its erection. 
Under these circumstances, the District Board proposed to offer to the 
Maharajah, upon whose land the bridge had been erected, the sum of 
Bs. 3,458-15-9 as compensation for the loss of his ferry, but the proposal 
was vetoed by the Commissioner of the Division, with the x’esult that the 
land upon which the bridge stood was acquired under the Act, and that the 
Maharajah made a free gift of it to the public. He, however, claimed 
BiS. 6,000 as compensation for the injury sustained by him in the loss of 
his ferry. As this claim was opposed at the instance of Government and 
rejected by the Collector, the case was referred to the District Judge under 
8. 18 of the Act for the determination of the amount of the compensation, 
and the District Judge has, for reasons recorded in his judgment, awarded 
to the Maharajah the exact sum which the District Board originally 
proposed to offer to him as compensation for the loss of his ferry^ 

In this appeal the Collector under the Act is the appellant ; and his 
contention is that the respondents, i.e.y the Maharajah and the zemindars, 

are not entitled in law to any compensation by reason of the ferry 
having been injuriously affected. 

Although the bridge was constructed before the land was acquired 
or any proceedings taken for its acquisition, we must take it that the 
Act was put in force for the purpose of testing the Maharajah's claim for 
compensation for the loss of his ferry, and we must regard the acquisition 
as relating back to the time when possession of the land was taken. The 
circumstance has not been referred to on either side as one which should 
ill any way affect the decision of tb©^ case. 

In this appeal the question at issue is one purely of law, the determi- 
nation of which depends upon the proper construction of [350] the Act. 
Section 23 sets out the matters which the Court is bound to take into 
consideration in determining the amount of compensation to be awarded 
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1897 for land acquired under the Act. The claim in this case is based upon 

Aug. ‘27. cl. 4 of sub-s. (1) of that section, which is to the following effect: 

“The damage (if any) sustained by the person interested at the time of 

Appel- Collector’s taking possession of the land, by reason of the acquisition 
LATE injuriously affecting his other property, moveable or immoveable, in any 
Civil. other manner, or his earnings.” 

It is contended for the appellant that the claim is unsustainable 

25 C. 346. because no action could have been maintained by the Maharajah in respect 

of the bridge if it had been opened without the authority of the Act, and 
because the damage, if any, sustained is attributable, not to the acquisition' 
of the land, bub to the user of it when the bridge had been constructed and 
opened. In support of these contentions certain English cases have been’ 
cited, viz,, London and Brighto7t Raihvay Go. v. Truman (l), Hopkins 
Great Northern Raihvay Co, (2) and Bicket v. Metropolitan By. Co. (3). 

It seems to us that no question of an actionable right here arises, 
and that it is unnecessary to consider the English cases in which there 
has been much discussion and some difference of opinion as to the rights 
of persons whose land had not been acquired but who claimed compensa- 
tion under certain provisions of the Land Clauses Consolidation Act and 
the Railway Clauses Consolidation Act in consequence of their lands or 
interests having been injuriously affected by the exercise of the powers 
conferred by those Acts. Many of them turned on the construction of the 
Acts, the language of which is different from that of the Act now under 
consideration. There is a difference betwern the claim of a person whose 
land had not been acquired for compensation for injury caused to his 
property or interests by the acquisition, and the claim of a person part of 
whose land had been acquired for compensation for injury caused by the 
acquisition to the remainder of his [351] land, and this was pointed out 
by Lord Halsbury in Cowper Essex v. Acton Local Board (4). 

We are dealing now with the latter class of cases only. A pieoe of 
the Maharajah’s land was acquired for the construction ^f a bridge; a 
bridge has been constructed upon it and opened for traffic, and he claims 
compensation for the loss of the income derived from his ferry which was 
worked within a very short distance of the spot on which the bridge has 
been constructed and within the limits of his estate. The ferry which is 
his property has undoubtedly been injuriously affected, he lias suffered loss 
in consequence, and the only question is whether his claim comes within 
the 4th clause of the 23rd section of the Act. 

Mr. Hill for the respondent has also referred us to other English 
oases bearing upon the construction of a somewhat similar provision in the 
Land Clauses Consolidation Act. Section G3 of that Act provides that in 
estimating the purchase money or compensation to be paid regard shall be 
had, not only to the value of the land to be purchased or taken, ** but also 
to the damage, if any, to be sustained by the owner of the lands by reason 
of the severing of the lands taken from the other lands of such owner or 
othenoise injuriously affectiny such other lands by the exercise of the 
powers.” of the Act. The only case to which we need refer is that of 
' Cotvper Essex v. Acton Local Board (4) mentioned above. There a piece 
of the claimant’s land had been acquired for sewage purposes, and tho 
question was whether he was entitled to oomponsation for damage sustain* 
ed by reason of the injuriously affecting his other lands by the exercise 


(1) (1885) L. R. 11 App. Cas. 45. (2) (1877) 4G L.J. Q B. 266 = L, R, 9 Q B. Ml, 

(3) (1867) L.R. 2 E. and I. A. 175. (4) (1889) L.R. 14 App. Cas. 163. 
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of the statutory powers. It was argued that the damage, if any, would 
result only from the future use or abuse of the land, and that if the land 
had been acquired without statutory powers no action would have lain for 
the construction of the works. 

Their Lordships held that the claimant was entitled to compensation, 
and the ground of their decision was that the contemplated or incended 
use of the land for the purpose for which it was taken caused a deprecia- J 
tion in the value of the claimant’s ocher land, [332] although the sewage i 
works might be so conducted as to cause no nuisance. Lord Watson j’ 
says : “ A proprietor is entitled to compensation for depreciation of the '■ 
value of his other lands in so far as such depreciation is duo to the antici- ' 
pated legal use of works to be constructed upon the land which has been 
taken from him under compulsory powers.” 

We have, however, to construe a section of the Indian Act, and in 
doing so cases bearing upon the construction of a somewhat similar 
provision of an English Act different in its language can be of little or no 
assistance. We have alluded to the Cotoper Essex case as showing that the 
contemolated legal use of the land for the purpose tor which it was taken 
might be within the meaning of the English Act an '* injurious affecting” 
(these words being the same in the Indian Act) of the other land of the 
person, part of whose land had been compulsorily taken. It does not of 
course follow that it is so under the Indian Act. The damage which must 
be taken into consideration under the 4th clause of s. 23 is the damage 
sustained at the time of the Collector taking possession of the land by 
reason of the acquisition injuriously affecting the other property in any 
other manner, or the earnings of the person interested. There is no limit 
as to the nature of the** injurious affecting” except in so far as this is 
provided for by the other clauses of the section ; the difficulty is as to the 
time when the damage is sustained. 

The words ** at- the time when the Collector takes possession of the 
land ” cannot mean that compensation can only be given for the damage 
which had actually at that time been sustained without reference to a 
continuing damage caused by the acquisition The damage must be by 
reason of the acquisition ; bub this is only complete when possession is 
taken, for till then the Government could withdraw from it under s. 48. 
The Collector could moreover take possession if he chose on the very day 
the award was made. The whole proceedings from the declaration under 
s. 6 to the taking of possession might be completed within a month, and on 
any such construction a person deprived of earnings or an annual income 
would get nothing or next to nothing. 

[353] The words must be taken to mean the time when the damage 
takes place, and the right to compensation arises, and it is, we think, 
sufficient to bring a case within this provision if, when possession is taken, 
there is other property or earnings injuriously affected so as to cause some 
damage to the person interested. Here the ferry was in existence. In 
the corresponding provision of the repealed Act (X of 1870) the words 
were “at the time of awarding compensation.” That was open to abuse, 
as the award might have been, and very frequently was, made long after 
possession had been taken. Under the present Act the Collector makes 
his award whether the persona interested do or do not agree to take the 
compensation awarded, and the Collector can take possession immediately 
on making bis award. The alteration in the law does not affect the con- 
struction of the section for the purpose of this case. 
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Then, was the damage sustained by reason of the acquisition, injuri- 
ously affecting the ferry ? It is said that the word “ acquisition ’* means 
the mere taking of the land without any regard to the purpose for which it 
was taken, and that the ferry was not in any way injuriously affected by 
the acquisition of the land, however much it may have been injured by the 
construction of the bridge when the bridge was constructed and opened to 
traffic. We think it is clear that the word “ acquisition ” as used in s. 23 
includas the purpose for which the land is taken as well as the actual 
taking. 

Under s. 6 the declaration of the intended acquisition must state 
the purpose for which the land is needed ; after it has been published the 
Collector is to take order for the acquisition. He is to measure, mark out 
and make a plan of the land, to give notice that the Government intends to 
take possession of it, that he will receive claims to compensation for all 
interests in it, and that all persons interested must attend at a specified 
time and state the nature of their respective interests and the amount and 
particulars of their claims to compensation. He is then to inquire into 
the respective interests and claims and to make his award, and in deter- 
mining the amount of compensation he is to be guided by the provisions 
of 8S. 23 and 24. 

If he is not to take into consideration the purpose for which [ 384 ] 
the land is taken, it is diflicult to see how he is to determine the amount 
of the compensation with reference to many of the matters which he is 
bound to consider under s. 23. 

It may be true that if the bridge had never been constructed, or if 
constructed never opened for traffic, the actual injury to the ferry might 
have been comparatively speaking small. But it is impossible to say that 
it was not injuriously affected by the acquisition in such a way as to cause 
some damage to the owner of ifc. The declaration of the Government that 
the land was wanted for a purpose which would entirely destroy that ferry, 
the proceedings taken, and the actual acquisition of the land for that 
purpose, must have considerably affected the letting or selling value at the 
time of the acquisition. 

The intention of the Legislature to be gathered from the Act seems to 
have been that persons, a part of whose land has been compulsorily taken 
from them, should, apart from its actual value, bo compensated for injury 
done to their other property by the taking. 

We must hold, therefore, that the Maharajah was entitled under the 
Act to compensation for the loss of the ferry, and that the decision of the 
District Judge is right. No question as to the amount of the compensation 
is raised in this appeal, and the appeal is dismissed with costs. 


B. D. B. 


Appeal dismissed. 
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Mr. Justice Banerjee. 


Jagannath Prasad Gupta {Defendant) v. Eunjit Singh 

(Plaintiff).''^ [22nd July, 1897.] 


IjiTnitCLtioH A.ct (ATU of 1877). sch. II, avis. 119 o.nd foT possession of i 7 ntnove~ 

able property by a Bhidu, on the allegation that he was the reversionary heir by 
adoption of the Last ovyner - Suit for the office of a shebait by the reversionary heir — 
Hindu Law — Mitakshara — Marriage in approved form — Stridhana property, 
Ifiheritance of^Order granting letters of aaministratton— Suit for possession by 
establishment of title. 

In a suit brought by the plaintifi to recover possession of certain immoveable 
propettits, on the allegation that he was the great grandson [353] by adoption 
of one jR, who was the broLher of one F, to whose adopted soothe said proper- 
ties originally belonged, the defence was that the suit was barred by limitation 
under art. 119, sch. II of the Limitation Act. 

Held, that art. 119 of sch. II applies only to a suit for a declaratory decree as 
to the validity of an adoption, and that the present suit, which was one fdr 
possession of immoveable property, was not barred under that article, notwith- 
standing that the plaintifi had to establish the validity of an adoption as the 
basis of his title. 

Parvathiv. Saminatha (l), dissented from. Lala Parbhu Lai v. Mylne i^), 
Basdeo v. Gopal 13), Ganga Sahai v. Lakhraj Singh (4). Nathu Singh v. Gutab 
Singh (5), Padojirav v Ramrav (6). Fannyaina v. Manjaya Hebbar (7), and 
Hari Lai Pranlal v. Bat Bewa (8), referred to. 

Where a shebait does not appoint his or her successor as provided in the will of 
the founder, and where there is no other provision for the appointment of shebait. 
the management of the endowment must revprt to the beirs of tbo founder ; and 
the limitation applicable to a suit for possession of such an office is twelve years 
under art. 124, and not six years under art. 120 of the Limitation Act. 

Jai Bansi Kunwar v. Chattar Dhari Singh (9), and Gussamee Sree Greedharee- 
jee V. Ruman Lolljte (lO). referred to. 

Under the Hindu law of the Renares School, in the absence of any evidence to 
the contrary, a marriage must be presumed to have taken place in one of the 
approved forms ; therefore the heir of a woman to her stridhana property is the 
nearest kinsman of her husband and not of her father. Thakoor Deyhee v. Rat 
Baluk B.am (11), Qojabaiy. Shahajirao Malaji Raje Bhosle (12), and Gridhari 
Lai v. Government of Bengal (13), referred to. 

Where letters of administration were granted to the defendant, in preference to 
the plaintiff, the order granting the letters of administration is not a bar to the 
plaintiff bringing a suit for the purpose of determining auy question of inheritance 
or of the right to be appointed as shebait, the decree in which will supersede the 
grant. 

Arunmoyi Dasi v. Mohendra Nath Wadadar (14), referred to. 

The Viramitrodaya cannot be referred to where the Mitnkshara is clear. 


[Disa., 26 M. 291 (296) ; 68 P.R. 1903 = 13 P.L.R. 1904 ; F., 24 A. 195 = 22 A.W.N. 10 • 
27 C. 242 = 4 C-W.N. 405; 8 A.L.J. 1063 = 11 lad. Gas. 2.35 ; 13 C.L. J. 547 = 16 
C.W.N. 1021= 10 lud. Gas. 434 ; 5 lod. Gas. 426 = 6 N.L.R. 3 ; 39 P.R, 1909 = 
59 P.L.R. 1909 = 66 P.W.R. 1909 = 1 Ind. Gas. 720; Appl., 36 M. 116=12 Ind, 
Gas. 128 = 21 M.L.J. 850 = 10 M.L.T. 494 = (1911) 2 M.W.N. 168; Appr., 31 B. 
583 = 9 Bom. L.R. 560 (564) ; R., 20 lod. Gas. 557 = 9 N.L.R. 102 ; 26 A 40 (54) 
= 23 A.W.N. 163 ; 24 B, 260 (276) (P.B.) ; 30 G. 990 (997) =7 O.W.N, 864 • 39- 
C. 319 (339) = 15 C.L.J. 23 = 15 C.W.N. 1036=11 Ind. Gas. 872; 32 M. 612 = 3 


• Appeal from Original Decree, No, 232 of 1895, against the decree of Babu Kally 
Gharan Ghosal, Subordinate Judge of Moorshedabad, dated the 16th of May 1895. 


(1) 20 M. 40. (2) 14 C. 401. 

(6) 17 A. 167. (6) 13 B. 160. 

(9) 5 B.L.R. 181 = 13 W.R. 396. 

(11) 11 M.I.A. 139. 

' (13) 1 13.L.R.P.O, 44 = 10 W.R.P.O. 31, 
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[356] The facts of the case, so far as they are necessary for the 
purposes of the reoorb and the arguments, appear sufficiently from the 
judgment of the High Court. 

Babu Golap Chunder Sarkar and Babu Saroda Charan Milter^ for 
the appellant. 

Mr. W. C. Bonner jee. Dr. Rash Behary Ghose^ Babu LalMohunDas, 
Babu Girija Stinker Mozmndar and Babu Srldhar Das Gupta, for the 
respondent. 

The following judgments were delivered by the High Court (MaCLEAN, 

C. J., and Banerjee. J.) 


JUDGMENTS. 

Banerjee, J. — The suit, out of which this appeal arises, was brought 
by the plaintiff-respondent to recover possession and mesne profits of 
certain properties, seven in number, namely, two revenue-paying estates 
(in one of which only an 8 annas sliare is claimed), two dwelling-houses, 
a temple and a garden, and a tank. The material allegations on which 
the plaintifif bases his suit are shortly these : That the properties in 
dispute originally belonged to Kumar Kam Chunder, the adopted son of 
Eajah Udmanta Sing, who was the brother of Rajah Hanumant Singh; 
that the plaintiff was the great grandson by adoption of the said Rajah 
Hanumant Singh, having been duly adopted on the 24th of August 1866 
by the widow of Rajah Kirti Ohand, grandson of Rajah Hanumant 
Singh : that Kumar Ram Chunder, having dedicated properties Nos. 1 
and 2 of the schedule to the plaint (that is the two revenue-paying 
estates) to the worship of a certain idol, and having appointed Rani 
Annapurna, widow of Rajah Udmanta Singh, to be the shebait, died, leaving 
him surviving his widow Rani Ananda Moye and the said Rani 
Annapurna ; that Rani Annapurna purported to make a gift of a 2 
annas share of property No. 2 in favour of the defendant, who claims to be 
her sister’s adopted son ; that by her last will and testament, dated the 6th 
July 1877, Rani Annapurna purported to dedicate property No. 1, and the 
remaining six annas of property No. 2, to certain idols, and to appoint Rani 
Ananda Moye as shcbait ; that on the death of Rani Annapurna, Rani 
Ananda Moye obtained probate of the said will and remained in possession 
of the properties in dispute ; that on the death of Rani Ananda [367] Moye 
in September 1883. the defendant and the Court of Wards, on behalf of 
the plaintiff who was then a minor, made separate applications for letters 
of administration to the estate, and the application of the defendant was 
granted, while, owing to the neglect of the manager under the Court of 
Wards to adduce evidence, the application on behalf of the plaintiff was 
disallowed; that the defendant has since then gradually taken possession 
of the properties in dispute, and has been misappropriating the profits of 
the endowed properties ; and that according to the Hindu law of the Benares 
School, which governs the family, the plaintiff, as the reversionary heir to 
Kumar Ram Chunder after the death of his widow Rani Ananda MoyOi ia 
entitled to the properties in dispute. And the plaintiff seeks to recover 
possession of the said properties as the heir to Kumar Ram Chunder. And 
he makes an alternative prayer that if it be held that the properties Nos. 1 
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3ind 2 W 0 rG feho SibsolutG property of Anna^uroa, he may be awarded 

possessioQ of property No. 1 and of a six annas of property No. 2 as heir 

of the said Rani and as shebait of the idols to whom she dedicated those 
properties. 

The defendant pleaded limitation and res judicata in bar of the suit, 
denied the adoption of the plaintiff and his title as heir to Kumar Ram 
Ghunder and to Rani Annapurna, and alleged that the properties in dispute 
were the stridhana or absolute property of Rani Annapurna, and that the 
defendant as her sister’s adiutei son was entitled as her heir to all of them 
except No. 7, which had been dedicated by her to public use. He also 
denied the charge of misappropriation of the profits of the endowed pro- 
perties. Tfiera were certain other points raised in the defence which are 
not necessary to be considered for the purposes of this appeal. 

Upon these pleadings several issues were framed in the Court below ; 
and that Court has held that the suit is not barred by limitation or by the 
principle of refi ; that the plaintiff is the validly adopted son of 
Rajah Kirti Ghand, and the defendant the validly adopted son of Anna- 
purna s sister ; that the plaintiff is the heir of Kumar Ram Ghunder and of 
Rani Annapurna in preference to the defendant; that the defendant has 
committed [358] waste of the income of the endowed property ; that the 
properties Nos. 1, 2 and 3 belonged absolutely to Annanurna, who made a 
gift of 2 annas of No. 2 bo the defendant and dedicated No. 1 and the 
remaining 6 annas of No. 2 to the idols Lakshminarayan and Radhamohun; 
that the remaining properties belonged to Kumar Ram Ghunder ; and that 
the plaintiff had no cause of action against the defendant as regards 
property No. 7. And in accordance with these findings, the lower Court 
has given the plaintiff a decree for possession of properties Nos. 1 and 3 
and a 6 annas share of property No. 2 as shebait of Tnakurs Lakshmi- 
oarayan and Radhamohun. and for possession of the remaining properties 
in suit except a 2 annas share of property No. 2 in his own right, the claim 
for an account having been abandoned. 

Against this decree the defendant his preferred this appeal, and the 
plaintiff has filed a cross-appeal. 

At the hearing, the cross-appeal was not pressed. In the appeal of 
the defendant, the only grounds pressed are, first, that the Court below 
should have held that the whole suit was barred by limitation under art. 119 
of sch. II of the Limitation Act; second, that the Court below should have 
held that the suit, so far as the plaintiff sought to oust the defendant from 
the office of shebait and to recover possession of the endowed properties 
as shebait, was birred by limitation under art. 120 of sch. II of the Limita- 
tion Act \'third, that the Court below should have held that the suit, so far 
as the plaintiff seeks to recover possession of properties other than those of 
Rani Annapurna, was barred by limitation under art. 144 of the said 
Schedule ; fourth, that the Court below should have held that the defendant 
was the heir to the stridhana of Rani Annapurna in preference to the 
plaintiff ; fifth, that the Court below should have held that the charge of 
waste and misappropriation of the income of the endowed nroperty was not 
established against the defendant, and that the plaintiff was not entitled 
to oust the defendant from the office of shebait ; and, sixth, that the Court 
below should have held that the defendant had acquired a valid title to 
property No. 6 under his purchase at a sale in execution of decree. 

We shall consider these grounds in the order in which they have been 
stated above. 
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[359] In support of the first ground, the learned Vakil for thd 
appellant argued that, as the plaintiff could not, in any view of the ease, 
succeed without establishing the validity of his adoption, and as a suit to 
obtain a declaration that his adoption was valid was barred under art, 119 
of sch. II of the Limitation Act by reason of the time allowed by that 
article having expired, the whole suit must be held to be barred by limita-. 
tion, and he relied upon the cases of Jagadambd Chaodhrani v. Dakhina* 
Mohnn Roy Chaodhri (1). Mohesh Narai^i Munshi v. Taruck Nath Moitra 

(2) and Parvatki v. Saminatha (3). On the other hand, it was contended 
for the respondent that art. 119 applied only to a suit to obtain a declara- 
tion that an adoption was valid, and that it had no application to a suit 
like the present for possession of immoveable nroperty, and in support of 
this contention the case of Fanny ama v, Manjaya (4) and the oases 
therein cited were referred to. 

After givujg our best consideration to the point, we come to the 
conclusion that the contention of the appellant is not correct. 

If art. 119 applied to this suit it would be barred, assutping that the 
rights of the plaintiff, as the adopted son of Rajah Kirti Ghand, were 
interfered with by the order of the High Court dated the 11th September 
1885, granting the defendant’s aoplication for letters of administration to 
the estate of Rani Annapurna, and refusing that of the plaintiff, as tha^ 
present suit was brought more than six years after that date, and more 
than three years after the plaintiff attained majority. Bub we do not think 
that art. 119 applies to a suit like the present, which is brought for recovery 
of possession of immoveable property, though the plaintiff has to establish 
the validity of his adoption as the basis of his title. That article, as its lan- 
guage shows, applies only to a suit to obtain a declaration that an adoption 
is valid. The view contended for by the learned Vakil for the apnellaut is not 
only opposed to the plain language of the article in question, but would 
[360] lead to obvious anomaly and hardship. Thus, while a son olaim- 
ing the immoveable property of his father from a person who denies his 
legitimacy has twelve years within which to bring his suit, an adopted 
son making a similar claim against a person who denies the validity of 
the adoption would in that view have only six years allowed to him. 
Again, an adopted son claiming by inheritance the immoveable property 
of a collateral kinsman by adoption years after his adoption took place, 
would in that view have only six years from the time the succession opens 
within which to bring his suit, whereas if ha had been a blood relation 
of his deceased kinsman, he would have had tlie ordinary period of twelve 
years. We do not think it reasonable to suppose that the Legislature 
could have intended this. 

It was argued by the learned Vakil for 
view was supported by the oases he cited, 
decisions of the Privy Council, if they are in 
to follow them. But they were both oases in 
was that the suit was barred by liniibabion because it was too Iftte 
for the plaintiff “ bo sob aside ” the adoption of the defendant, or; in othef 
words, to displace the title by adoption under which the defendant 
claimed to hold the immoveable property in dispute ; whereas the conten- 
tion in the present case is, that the suit is barred by limitation, 
because it is too late for the plaintiff to ** establish ’* hia adoption, or, in 
ocher words, to have it declared that his title by adoption under which hd 


the appellant that his 
Two of these being 
point, wo are bound 
which the contention 


(1) 13 0. 308. 


(2) 20 0. 487. 


(3) 20 M. 40. 


(4) 9 B. 
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seeks to recover the immoveable property in dispute, is valid. The 1897 
provision of law relied upon in the two cases cited was that portion of July 22. 
art. 129 of Act IX of 1871, which corresponds to art. 118 of Act XV of 

1877 and not the portion corresponding to art. 119, upon which the AppeL- 
present appellant’s contention rests. Though these two articles of the LATE 

present Act into which art. 129 of the former Act has been broken up, Civil 

relate to cognate matters, and though the two contentions mentioned above * 

are in some respects analogous, it is by no means clear that precisely the 25 C. 334. 
same considerations apply to both. The reasons which led their 
Lordships of the Privy Council in Jagadamba Chaodhrani v, Dakhina 
MohunRoy (1) [361]. to conclude that the expression “ suit to set aside an 
adoption ” includes a suit for possession of land after displacing a title by 
adoption, as well as a suit for a declaration that an adoption was invalid, 
do not warrant the conclusion that the expression “ suit to establish an 
adoption includes also a suit for possession of immoveable property upon 
a title by adoption, when the property claimed is, as it is in this case, 
that of a collateral relation by adoption. 

Moreover, both the cases referred to were cases governed by the old 
law (Act IX of 1871), the language of the corresponding provision of which 
(art. 129) was very different. In the earlier of the two cases, Jaga~ 
d(VYYib(h OhciodhTCiTii v. DdkhiTtQt WLoh^xyt Roy (l), which was a suit bv a 
reversioner after the death of the widows of the last full owner, to recover 
possession of immoveable property from the defendant who was holding 
it as his adopted son, their Lordships observe : “ It thus appears that 

the expression^ set aside an adoption ’ is, and has been, for many 
years applied in the ordinary language of Indian lawyers to proceed- 
ings which bring the validity of an alleged adoption under question, 
and applied quite indiscriminately to suits for possession of land and 
to suits of a declaratory nature. It is worth observing that in the 
Limitation Act of 1877, which superseded the Act now under discussion, 
the language is changed. Article 128 ” (evidently a misprint for 11&) 
of Act XV of 1877, which corresponds to art. 129 of 1871, so far as 
regards setting aside adoptions, speaks of suits * to obtain a declaration 
that an alleged adoption is invalid or never in fact took place,* and 
assigns a different starting point to the time that is to run against it. 

Whether the alteration of language denotes a change of policy, or how 
much change of law it affects, are questions not now before their Lord- 
ships. Nor do they think that any guidance in the construction of 
the earlier Act is to be gained from the later one, except that we may 
fairly infer that the Legislature considered the expression ‘ suit to set 
aside an adoption ' to be one of a loose kind^ and that more precision was 
desirable.” 

If then the expression is nob such as to denote solely, or even 
to denote accurately, a suib confined to a declaration that an alleged 
[362] adoption is invalid in law or never took place in fact, is there 
anything in the scope or structure of the Act to prevent us from giving 
to it the ordinary sense in which it is used, though it may be loosely, by 
professional men?” And this question is answered in the negative; 

This shows that, though their Lordships did not decide what the effect of 
the change in the law was, they decided that a suit for possession which 
could -succeed only if a title by an alleged adoption was displaced, was 
governed by art. 129 of the earlier Act, because the loose expression 

(1) 13 G. 308. ... 1 
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1897 “ suifcfco set aside an adoption ” used in that article, applied indisorimi- 

JUDY 22, nately to suits for possession of land and to suits of a declaratory nature, 

and did not denote solely or even accurately a suit of the latter 

AppeL- description. Can the same thing be said of arts. 118 and 119 of the 
LATE present Act. which taken together correspond to art. 129 of the Act of 
Civil 1871? Evidently not. The languwge is altered and made more precise 

' so as to anply only to suits of a aeolaratory nature, and the time is 

23 C. 334. reduced from twelve years (which is the period generally allowed in 

the enactments for suits for possession of immoveable property) to six 
years, a much shorter period. To our minds their Lordships’ observations 
quoted above go to support the view taken of art. 119 of the present 
Limitation Act in the argument for the respondent rather than that taken 
on the other side. 

The learned vakil for the appellant argued that the next case cited. 
Mohesh Naratn Munshi v. Taruck Nath Moitra (l) went clearly to support 
the view taken by him of the moaning and effect of art. 119 of the Act of 
1877 ; and the passage in the judgment most strongly relied upon is the 
one in which their Lordships say : ** It was suggested that the Act of 1871, 
having been superseded by the Act of 1877, the question of limitation should 
be determined with reference to the provisions of the later statute, in 
which the language used is somewhat different, the suit there referred to 
as necessary to save the limitation being described as one to obtain a 
declaration that an alleged adoption is invalid or never in fact took place.' 
It seems to be more than doubtful whether [363] if these were the 
words of the statute applicable to the case, the plaintiff would thereby 
take any advantage.” We do not think that the concluding senteDOe 
in the above passage, which is only a dictum in guarded language and not 
a decided opinion of their Lordships, bears out the appellant's conten- 
tion that the change in language adopted in arts. 118 and 119 of Act XV 
of 1877 has nob effected any change in the law. What their Lordships 
considered to be more than donbtiul even if the language of the old law 
(art. 129 of Act IX of 1871) were the same as that of the present law 
(art, 118 of Act XV of 1877) was nob whether that would make any 
change in the law, but whether the plaintiff would take any advantage, 
that is, whether the plaintiff in the case before their Lordships would 
succeed under the circumstances of the case. Tnat this is the meaning of 
the above passage appears to us to bo clear, nob only from the language used, 
but also from the fact that the High Court held that the suit was barred 
by adverse possession, and their Lordships in an earlier part of the 
judgment say that they decide the question upon the construction of 
art. 129 of Act IX of 1871 without expressing any dissent from the view 
of the High Court that the suit was barred by adverse possession. 

The case of Parvathi v. Saminatha (2) no doubt is in favour of the 
appellant. Bat as against that case there has been a strong current of 
decisions the other way. See Lata Parhhu Lai v. Mylne (3), Basdeo v. 
Gopal (4), Ganga Sahai v. Lakhraj Smgh (5), Natthu Singh v. Ouiab 
Si7igh (6), Padajirav v. BamrxkV (7). Fannyama v. Manjaya (8), and Hari 
Lai v. Bai Bewa (9). 

For the reasons given above, and upon the authority of the oases we . 
have referred to, we must respectfully dissent from the [364] case of 
Parvathi v. Saminatha (2), and hold that art. 119 of soh. II of Aot XV o f 

(I) 20 0. 487. (2) M. 40. (3) 14 0. 401. 

(4) 8 A. 644. (6) 9 A. 963. (C) 17 A. 167. 

(7) 13 B. 160. (8) 21 B.169. (9) 21 B. 376. 
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1877 applies only to a suit fora declaratory decree, and that the present 

suit, which IS one for possession of immoveahle property, is not barred under 
that article- 

, . ground of appeal, namely, that the suit, so far as the 

plaintiff seeks to oust the defendant from the office of shebait and to recover 
possession of the endowed properties, should have been held as barred 
under arc 120 of sch. II of the Limitation Act, is based upon the case of 
Jagannath Dass v. Bir Bhadra Dass (1). But that case is quite distin- 
guishabffi from the present. What was held there was that a suit to oust 
a shebatt from his office which is not hereditary, and the appointment to 
wbicn is made by nomination, is governed by the six years’ rule of limita- 
tion under art. 120. In the present case the late shebait Ananda 

Moye. not having appointed her successor as provided in the will of the 
founder, Eani Annapurna (Ex. B.). and there being no other provisions 
tor the appointment of shebait, the management of the endowment must 
revert to the heirs of the founder (See Jai Bansi Eunwar v. Ghattardhari 
Btnghm, Gossamee Sree Greedharreej e v. Bumanlolljee Gossamee (3)). and 
the office of shebait henceforth must be hereditary in the founder’s 
t^ily. The limitation applicable to a suit for possession of such an 
office IS twelve years under art, 124, and not six years under art. 120, 
and the suit being brought within twelve years from the date when 

the defendant took up the management of the endowed properties, is 
well wibhm time. 

In support of the third ground, namely, that the suit, so far as it is one 
for possession of properties other than those of Eani Annapurna, should 
have been held as barred under arc. 144 of sch. II of Act XV of 1877 
the learned vakil for the appellant argued thac as Kumar Earn Chunder 
died 10 1859, it was possible for his widow Eani Ananda Moye to 

tel Act XIV of 1859, before Act IX 

LdbSJ of 1871, which superseded that Act and allowed the reversioners 

to reckon limitation from the date of the widow’s death, came into operation. 

that IS. oefore April 1873 ; and if the widow was so barred, the reversioner 

was also barred under the old law [see Nobin Chunder Chuckerbutty v. 

■Gurupersad ^oss (4)J, and his right being once barred could not be revived 

+ 1 ^ expressly provided by s. 2 of 

the latter Act. The view of the law upon which this argument proceeds 

Lsee^roSowoj/t Gupta v. Davis (5). Shamlall Mitra v. Amarendro 
JSathi Bose (6)J, but the argument assumes that Eani Ananda Move’s 
possession wichin twelve years before April 1873 is not proved— an assump- 
tion which IS disproved by the admission of the defendant in paragraph 10 
•of his written statement. No doubt the admission is Qualified ; but 
except as heir to her husband we fail to see how Eani Ananda Moye could 
have been in possession of these properties which belonged to her husband 

-and had not been dedicated to the idols. That being so, the thiv-d ground 
before us must fail. ^ 

Upon the fourth ground, namely, that the defendant ought to have 
been held to be the heir of Eani Annapurna’s stridhana in preference to 
the plaintiff, the argument on behalf of the appellant is two-fold. In the 
.^rst place, it is argued that if Annapurna had been married in one of the 
disapproved forms, the defendant as her sister’s son was unquestion ablv 
ber heir m preference to the plaintiff, her husbanff^s kinsman ; and as the 


(1) 19 O. 776. 

(3i 161. A. 139 = 17 O. 3. 
(5)14-0.338. ) 
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burd6n of proof la-y od tho plaintiff, and ho had adducod no ovidonoo. on 
the point, his claim should be dismissed; and in the second place it is- 
contended that even if the marriage of Annapurna be assumed to have 
been in an approved form, still the defendant, as her sister s adopted son, 
was her heir in pi'eference to the plaintiff, ^^e shall consider these two 
branches of the argument separately. 

Upon the first branch of the argument, it is suggested that the 
marriage of Rani Annapurna tookplace in the disapproved [366] form called- 
Asura, allowable for the Vaisya or mercantile caste to which the parties 
belong. But though the parties may belong to the Vaisya caste, as stat- 
ed by one of the plaintiff's witnesses, Mohant Krishnanand Ram Goswami, 
and though some consider the Asura form of marriage allowed for that 
caste, Manu is strong in his condemnation of it, and he prohibits it 
altogether ; see Manu III, 25, 51, IX, 98. As Rajah Udmanta Singh, the- 
husband of Rani Annapurna, belonged to a highly respectable Hindu 
family, as is shown by the fact of his having the title of Rajah, it is 
improbable that he should have contracted a marriage in the Asura form.' 
It would be unreasonable, therefore, to assume, in the absence of evidence 
\and it was admitted in the argument that there was no evidence on the 
point) that the marriage of Rani Annapurna took place in the Asura or 
in any other disapproved form. In Takoor Deyhee v. Rai Baluk Rainii)^ 
in which a similar question arose, their Lordships of the Privy Council* 
in the absence of evidence to the contrary, held that the marriage in 
dispute was according to one of the four approved forms. And the same 
view was taken by the Bombay High Court in the recent case of Oojabai 
v. Shahajirao Bloloji Raye Bhosle (2), in which Telang, J., observed*.' 
** It must be assumed, as in the absence of all evidence it was rightly 
assumed by the Subordinate Judge, that Anundbai's marriage was in one of 
the approved forms.’* 

The first branch failing, it becomes necessary to consider the second 
branch of the argument upon the fourth ground, namely, that if Anna* 
puma was married in one of the four approved forms, oven then the 
defendant was the heir to her stridhaua in preference to the plaintiff. 
The parties are admittedly governed by the Hindu law of the Benares 
School ; and there can be no question that the Mitakshara is the highest 
authority in that school ; and the Mitakshara in chap. II, s. XI, paragraph 
11, says: " Of a woman dying without issue as before stated and who 
had become a wife by any of the four modes of marriage denominated 
brahma, daiva, arsha and prajapaiya, the (whole) property as before 
described belongs in the first place to her husband. On [367] failure 
of him it goes to his nearest kinsman (sapiuda). But in the other 
forms of marriage called gayidharva, rakshasa and paisachUt 

the property of a childless woman goes to her parents, that is to her 
father and mother. The succession devolves first (and the reason has 
been before explained) on the mother who is virtually exhibited (first) in 
the elliptical phrase pitrigami implying that it goes (gachhati) to both 
parents (piiarau) that is to the mother and to the father. On failure of 
them, their nearest kinsman takes the succession.** This clearly shows 
that if the marriage of Annapurna was, as in the absence of evidence we 
must assume it was. in one of the four approved forms, the plaintiff* 
who is the nearest kinsman of her husband now living, and not th& 
defendant who is her father's kinsman, is her heir. ’ ’ 
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But it is argued by Babu Golap Ghunder Sarkar for the appellant 1897 
0 that, though the Mifcakshara is clear on the point, a doubt arises as to Jui:iT 22 , 

'i the correctness of the rule laid down in the passage quoted above, by 

3. reason of that rule being in conflict with a text of Brihaspati quoted in AppeJl- 

the^ Viramitrodaya (G. O. Sarkar’s Translation, p. 243), a text of a sage LATE 
which is recognised as an authority; and there being a doubt thus raised, the Oivil' 

Viramitrodaya, which is a work of authority in the Benares School, should, 

as observed by the Privy Council in Gridhari Lai Roy v. The Government 23 0, 384. 
of Bengal (1), be followed, and following the Viramitrodaya, the defendant 
■should be held to be the heir of Annapurna’s stridhana in preference to the 
plaintiff. In support of this argument the case of Thakoor Deyhee v. Rai 
Baluck Ram (2) is cited as furnishing an instance in which a text of the 
sage, Katyayana, not referred to in the Mitakshara, was followed upon a 
point on which the Mitakshara lays down a different rule. 

We are unable to accept this argument as sound. What their 
Lordships of the Privy^ Council said in the case of Gridhari Ball 
Roy v. The Government of Bengal (1) was that, when the text of 
the Mitakshara was doubtful upon any point, the Viramitrodaya as 

in the Benares School might be referred to for the 
[368] purpose of removing the doubt. But their Lordships do not say, 
and there is neither reason nor authority for saying, that where the 
Mitakshara is as it is here, clear on the point, the text of any sage, which 
is in conflict with the rule therein laid down, can be referred to for the 
purpose of creating a doubt, as the learned vakil for the appellant contends. 

To allow such a course would be to upset altogether the Hindu Law of 
the Benares School, and indeed of every other school. The Mitakshara 
is the guiding authority of the Benares School, and we cannot, in 
administering the law of that school, question the correctness of that 
authority because of its conflict with the text of some ancient sage. Nor is 
the case of Thakoor Deyhee v. Rai Baluk Ram (2) cited for the appellant 
at alia case in point. There Katyayana’s well known text was referred to 
upon the question as to the widow’s right to alienate the property inherited 
hy her from her husband, because upon that question the Mitakshara is 
silent, or at best doubtful. We should add that upon the question of suc- 
cession to the stridhana of a childless woman, the Viramitrodaya, following 
the text of Brihaspati referred to above, places in the line of heirs certain 
kinsmen on the father’s side (the sisters’ son being one of them) before 
several near relations of the husband, and thus gives an order altogether 
inconsistent with that given in the Mitakshara. The view we take is 
in accordance with the opinion of the Bomby High Court in Gojabai v. 

Shahajirav Malaji Raye Bhosle (3). 

We must in this case follow the Mitakshara, and hold that the • 
plaintiff is the heir to the property of Rani Annapurna in preference to 
the defendant. 

Coming now to the fifth ground, namely, that the charges of waste 
and misappropriation of the endowed property have not been established, 
and that the plaintiff is not entitled to oust the defendant from the ofbce 
of shebait^ we are of opinion that the first part of it is immaterial, even 
if it be well founded, and the second part is altogether untenable. 

Granting that the charges of waste and misappropriation of endowed 
property are not established against the defendant, [369] that does not 

<1) 1 P.G. 44=^10 W.R. P.O. 31. (2) 11 M. I. A. 139. (3) 17 B. 114. 
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materially affect the result. The late shehait^ who was authorized to 
appoint her successor, having omitted to do so, and there being no other 
provision on the point in the deed of dedication, the management, as has 
been said above, reverts to the heirs of the founder, see Jai Ban%i 
Kunwar v. Ghattardhari Singh (1) and Gossamee Sree Greedhareejee v* 
RumanloUjee Gossamee (2). The plaintiff as the next heir to Bani 
Annapurna is therefore entitled to be appointed shebait. 

It was contended for the appellant that the grant of letters of 
administration to the defendant by the order of the High Court, dated 
the 11th of September 1885, is a bar to the appointment of the plaintiff 
Z.S shebait , so long as the grant of administration is not revoked. We do 
not consider this contention to be of much force. The order granting 
letters of administration to the defendant is, under s. 41 of the Evidence 
Act and s. 59 of the Probate and Administration Act, conclusive proof of 
the representative title of the defendant against all debtors of the deceas- 
ed, Bani Annapurna, and all persons bolding property which belonged 
to the deceased. But the object of the proceedings under the Probate 
and Administration Act is to determine only the question of representation 
of the deceased for the purpose of administering the estate, and not for 
the purpose of determining any question of inheritance or of the right to 
be appointed as shebait. A reference to ss. 2, 3. 4, 6 and 37 of the Probate 
and Administration Act, which authorize the grant of letters of adminis- 
tration to persons who may not be the heirs of the deceased, well bears out 
the view we take, which also receives support from the observations in the 
judgment of this Court in Arunmoyi Dasi v. Mohendra Nath Wadadar (3). 
The order granting letters of administration to the defendant is therefore 
no bar to this suit, the decree in which will supersede the grant. 

The sixth ground, namely, that the defendant has acquired a valid 
title to propercy No. 6 by his purchase at a sale in execution of a decree, 
need not detain us long. The Court below on [370] this point says: 

Now it has been decided before, and defendant has himself admitted that 
Sri Narain Singh was not validly adopted by Rani Anandmoyi. so the 
purchase by defendant of his son’s right cannot avail him.” This view 
is. we think, quite correct and no reason has been shown to induce ns to 
dissent from it. 


The grounds urged before us, therefore, all fail, and tho appeal must 
consequently be dismissed with costs. The cross-appeal not being pressedt 
must also be dismissed with costs. 


Maclean, C. J.--The above is the joint judgment of Mr. Justico 
Banerjee and myself. I only wish to add one word on the second point. I 
entertain some doubt whether the defendant can, upon this particular point, 
successfully set up the Statute of Limitation as against the present plaintiff* 
The defendant was never appointed, and never was, shebait. He held the 
property and managed it as administrator, and as administrator alone, and 
in fact stood in a fiduciary position towards the person who was legally 
entitled to be shebait. The plaintiff is that person, and when the plaintiff 
cornea forward and as shebait claims the property, I feel a dififioulty in 
saying that the defendant, holding it as he did, in a fiduciary capacity, 
can successfully set up tho Statute of Limitation as against him. Tho 
point was urged before us by Mr. Bonnerjee for the respondent, and 


(1) 6 B.L.R. 181 = 13 W.R. 396. 


(2) 16I.A. 137 = 17 0. 3. 
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to though it is uonecessary to decide it, I refer to it, to show that it has not 

escaped me. In making these observations, I am not unmindful of the 
decision in the case of Balwant Bao v. Puran Mai (1). 

^ s. c. G. Appeal dismissed, 

i 

w 

25 C. 371 = 2 C.W.N. 18 & 201. 
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Saral Chand Mitter [Defendant) v, Mohun Bibi [Plaintiff),'^ 

[17th January, 1898.] 

Minor Fraudulent Representation by minor that he was of age — mortgage — Civil Proce- 
dure Code {Act XIV of 1882j, ss. 42, 45, 53 — Plaint^ Anitndment of. 

A sum of money was advanced to a minor by a mortgagee, secured by a 
mortgage of house property, on the representation by the minor that he was of 
age and the mortgagee was deceived by such false representation : 

Held that the mortg>igee was entitled to a mortgage decree against the property 
of the infant. 

Dhanmullv, Ram Chunder Ghose (1) distinguished and doubted (2). 

Held, also, that on the question of amending a plaint, s. 53 of the Civil 
Procedure Code should be read with ss. 42 and 45 : that it is the intention of the 
Legislature that all matters in dispute should be disposed of in the same suit. 
The proviso to s. 53 is not intended to interfere with this. 

Nelson v. Stocker (2; ^per Turner, L.J., applied. 

[F., 13 C.L.J- 228 = 15 C.W.N. 239 = 9 Ind. Cas. 110 ; Rel., A.W.N. (1907) 203; R., 
3 Bur. L.T. 16=8lQd. Cas. 600 ; 9 lud. Gas 124 =4 S.L.R. 250 ; D., 8 A.L J. 
1058 = 8 Ind. Cas. 838.] 

APFEALSfrom a decision of Jenkins, J., dated 27bh July 1897. 

The defendant by an instrument of mortgage, dated 14th November 
1893, mortgaged his right, title and interest, in a house and premises, No. 5. 
Syed Salleh's Lane, Machua Bazar, in the Town of Calcutta, and in a house 
and premises No. 9, Canal West Road, Sealdah.in the District of the Twenty- 
four Pergunahs, in favour of the plaintiff to secure the re-payment of a 
sum of Rs. 5,000, with interest at 24 per cent, per annum with quarterly 
rests, lent to him by the plaintiff. At the time the mortgage was given, 
the defendant admittedly was a minor, but he would have come of age six 
or seven months later, if it had not been for an order of 1st February 1894, 
which appointed a guardian of the person and property of the infant and 
thereby extended the period of minority to the age of 21. The defendant 
was a young man of [372] dissolute habits, and being in want of money 
went to the plaintiff and asked for the loan. The plaintiff, being suspicious 
as to the defendant’s age, asked for proofs, and the plaintiff thereupon 
produced an affidavit of a relative stating that be was of age and also a 
document purporting to be a certificate of the death of his father, and this 
certificate was produced before the Registrar of Assurances at Sealdah, 
who, on seeing it, was satisfied and registered the mortgage. The money 
was then handed over to the defendant. On the institution of this suit to 
obtain a mortgage decree, in answer to the plaint a written statement was 
put in, on 17th April 1895, by the guardian of the infant, disclosing the 
fact that, at the time of the advance, the defendant was a minor. At 

■ Appeal from Original Civil, No. 30 of 3897. in Suit No. HO of 1895. 

(1) 6 A. I. (1) 24 O. 265. (2) (1859) 4 De G. and J. 458. 
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the hearing, on 6fch July 1897, a question was raised as to the amendment 
of the pleadings, it being suggested that if, at the date ‘of the mortgage, 
the defendant was an infant, the plaintiff should be allowed to raise an 
alternative case to the effect that he had been induced to part with his 
money ucon the fraudulent representation of the infant defendant, and an 
order giving leave to make the amendment was granted to the plaintiff. 

The judgment appealed from was as follows : — 

Jenkins. J. — On the 14th November 1893 the defendant executed, 
in favour of Luckhinarain Singh, the original plaintiff in the suit, a 
mortgage of certain immoveable properties, which had devolved on the 
defendant under the will of his grandfather, and on the 20th February 1895 
this suit was instituted, whereby it is prayed — 

“ (a) That the defendant may be decreed by this Honourable Court 
to pay to the plaintiff the sum of Rs. 5,000, together with the 
interest due thereon, and the costs of this suit on some day to 
be fixed by this Honourable Court, and that in default thereof 
the right to redeem the said mortgaged premises may be fore- 
closed. 

‘ ib) That the said premises may be sold, and the sale-proceeds 
applied in and towards the repayment of the said sum of 
Rs. 5,000, and the interest thereon, and the costs of this 
suit. 

[373] ‘ ‘ (c) That if the sale- proceeds be nob sufficient for the pay- 
ment in full of the said amounts, the said defendaub be 
decreed and ordered to pay to the plaintiff the amount of such 
deficiency. 

(d) That for such purpose such directions may be given and such 
accounts may be taken as to this Honourable Court may seem 
necessary. 

(e) For such further and other relief as the nature of the case 
may require.*' 

Luckhinarain having died, the plaintiff Sreemutty Mohun Bibee, as 
his administratrix, was substituted in his place. 

On the 1st February 1894 Kaliprosonno Ghose was appointed guar- 
dian on the allegation that the defendant was an infant, and on the 17bh 
of April 1895 he put in a written statement, pleading infancy and submit- 
ting the matter to the Court. 

This was the state of the record when the case came on for trial. On 
that occasion, however, it was stated that the defendant had reached the 
age of 21, and it was arranged that the guardian should be discharged. 

Thereupon it was asked by the plaintiff whether the defendant 
intended to affirm his mortgage, and to this there was a reply in the 
negative. 


On this the plaintiff contended that it was not open to the defendant 
to rely on his infancy, on the ground that the mortgagee had been induced 
by his fraud, and that, at any rate, the decision gave rise to such rights 
as are indicated by ss. 64 and 65 of the Indian Contract Act, It was 
further pointed out that until then there had been no avoidance of , the 
mortgage, and leave was asked to file a supplemental written statement. 
The defendant objected, bub I acceded to the application. In coming to 
this conclusion I was influenced by the fact that to refuse it would 
simply necessitate the institution of a fresh action without any advantage 
to the defendant, as I have given him all the time he required to meet the 
allegations of fraud ; and next because this supplemental written statement 
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was, so far as the plaintiff sought to rest on his mortgage, really in the 
nature of a replication seeing that there had been no prior avoidance of 
the mortgage. 

t374] In this state of things the following issues were raised :■ — • 

1. Was the mortgage deed executed by the defendant ? 

2. Was the defendant an infant at the date thereof? 

3. Was the plaintiff induced to lend the money under the circum- 
stances alleged in the written statement ? 

4. Apart from the question of fraud are the plaintiffs entitled to 
recover under the sections of the Contract Act (64 and 65) ? 

There really can be no question that the defendant executed the 
mortgage, nor have I any doubt that at its date the defendant was under 
the age of 18 and consequently a minor. I accordingly decide the 1st and 
2nd issues in the affirmative. In deciding the 3rd issue, I have to deal 
with a conflict of evidence of a most direct character going to the very 
heart of the matter in dispute. 

There are, however, certain matters which are practically beyond 
question, and it will be best to state them, so as to see which of the 
conflicting cases best accords with the established facts. Those facts I 
take shortly to be as follows 

Some days prior to the mortgage, arrangements were made for an 
advance by Luckhinarain Singh to the defendant on the security of the 
property which has been actually charged. In the course of the negotiations 
there were produced to Luckhinarain the death certificate and affidavit 
which are alleged to have contained the false representation. The death 
certificate and affidavit were afterwards placed before Aushootosh Bose, a 
pleader of the Alipore Court, by Luckhinarain, who requested him to 
advise whether, having regard to them, money could be advanced. 
Subsequently, Aushootosh Bose, in accordance with instructions, prepared 
a draft and engrossed mortgage mentioned in the plaint. On the 14th of 
November 1893 Luckhinarain accompanied by Aushootosh and Gunput 
met the, defendant and Hari Churn Mitter at the Sealdah Registry ; the 
defendant signed the mortgage and the defendant, Luckhi, Ashootosh, and 
Gunput went upstairs and presented the deed for registration. 

The Registrar, who was a friend of the defendant’s family,, doubted 
whether the defendant was a major, nor were his doubts removed by the 
production of the affidavit of Achintanath Biswas ; [375] so the parties 
went downstairs and Hari, Luckhi, and Gunput went away in a garry, 
and after the space of an hour brought back the death certificate. The 
parties once more went before the Registrar, the certificate was banded 
to him, and he, apparently being satisfied as to the defendant’s majority, 
registered the deed. On this 5,000 rupees in notes was paid into the 
defendant’s bands and the parties again went downstairs, leaving the 
death certificate and the affidavit with the Registrar. Notes to the 
amount of Rs. 200 were handed to Aiishoo and then Luckhinarain and 
Aushootosh loft in a garry, leaving the others there. A few days after 
Saral went to the Regie^bry and obtained the affidavit that had been left 
there. 

The facts which I have so far stated are beyond dispute, and it will 
now be convenient to examine shortly the several versions of the plaintiff 
and the defendant as to what occurred over and above this. 

According to Gunput’s evidence Saral himself took part in the 
negotiations for a loan, and himself produced to the plaintiff the certificate 
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and affidavit. After stating that Saral came with Suren Das to Luokhi- 
narain 15 or 20 days prior to the mortgage, Gunput proceeds as follows: — 
“ Suren said to Luckhiaarain Singh in defendant’s presence: ‘ Here 
is Saral Babu ; will you advance him theEs. 2,000 on a promissory note, 
which you have promised to advance ; ’ upon that Luckhinarain Singh 
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Original said : ‘ The other day you told me something about his age ; where are the 

affidavit and certificate of death of his father.* Saral thereupon produced 
two pieces of paper from his pocket and handed them over to Luckhinarain 
Singh, who read them and handed them over to me.” The witness then 
identified these two documents as being the death certificate and the 
affidavit. Gunput further describes how the two came again the next day, 
and that it was ultimately arranged that Es. 5.000 should be advanced on 
mortgage. After this, according to Gunput, the defendant obtained a return 
of the death certificate and affidavit on his furnishing the copies which 
have been produced here. Gunput beyond this connects Saral with the 
transaction before its completion by stating that he handed to him a draft 
of the mortgage. 

[376] I now pass to the plaintiff*s version of what happened at the 
Sealdah Office. 

According to it the defendant was present in the Eegistry, and on the 
Eegistrar, Hem Chunder, expressing doubts as to his majority, produced 
the affidavit to the Eegistrar. Babu Hem Chunder being still in doubt, 
Hari Mitter was sent by the defendant to get the death certificate, and for 
that purpose went away with Luckhinaraio Singh and Gunput, dropped 
them at their house, went on, and brought back the certificate, picking up 
Luckhinarain and Gunput on the way. Then it is said that it was on 
production of the certificate by the defendant to Hem Chunder that the 
deed was registered and the 5,000 rupees paid. It is admitted that after 
leaving the Eegistrar’s room notes to the amount of Es. 200 were handed 
to Aushoo, but it is sworn that this was to discharge the expenses in 
connection with the transaction, and Aushootosh’s remuneration, amount- 
ing in all to Es. 140, and that Es. 60 was then and there repaid to 
the defendant. Beyond this it is absolutely denied that any payment was 
made by Saral. 

The version put forward on the part of the defence is widely 
different. Saral swears that bo knew nothing about the mortgage till 
the day before it was executed, that he took no part in the negotiations 
for the loan, and did not produce the certificate and afiidavit, and he 
further disclaims prior possession of them or even knowledge of their 
existence. He further swears that he did not know, though he was 
present, why Hem Chunder declined at first to register the document, 
that he did not produce either the affidavit or certificate to Hem Chunder, 
that he did not know the nature of those documents when they were 
produced, or what the affidavit was when he wont to the office 
afterwards and took it away, and he denies that he sent Hari Mitter for 
the certificate. On the other hand he states that, after leaving the 
Eegistry, he paid Es. 2,000 to Luckhinarain, Es. 1,100 to Gunpat, 
and did not receive Es. GO or any other sum back in respeot of the 
Es. 200 paid to Aushoo. Then the question comes, which version 
am I to adopt. Now I absolutely decline to believe Saral’s disavowal 
of all connection with the certificate and affidavit. In the first plaoo 
it is proved to my satisfaction that documents undistinguishable from 
L377] these had been previously shown to Preonath Shastri on the oooa- 
sioD of Saral’s obtaining a loan from him. Then I find it impossible to 
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believe that the defendant did not know for what purpose those documents 
were produced to Hem Ghunder. Thera can be no question that Hem 
Chunder did express his doubts as to Saral's age. and when it is borne in 
mind that he was a friend of Saral’s family and was well acquainted with 
Saral himself, it is beyond my capacity to believe that Hem Chunder 
should not have said a word to Saral on the point, and that Saral remained 
in absolute ignorance of that which admittedly was going on in his 
presence. I find it equally difficult to accent his account of what happened 
when the affidavit was taken away from the Registry. He states that in 
consequence of Gunput’s persuasion he accompanied him to get the 
affidavit ; still he declares that, though it was he who went to the Registrar 
and asked for the document, ha did not know what it was ; that he only 
described it to the Registrar as the first document which was produced 
to you in connection witn the loan ; ” that the Registrar told the clerk to 
get it; that it was banded to him folded, and that he did not open it. 
The purpose of this evidence is to support the defendant’s theory of bis 
ignorance and freedom from guile, but when I consider the improbability 
of the tale, and the fact that during the cross-examination of Gunput no 
suggestion was made of his having accompanied Saral on the occasion 
when the affidavit was taken away, I do not hesitate to say that the 
defendant’s evidence on the point is undeserving of credit. 

The conclusion to which I come is that the defendant was perfectly 
well aware of the purport of these two documents, and the purpose to 
which they were put in connection with the transaction. It is the 
defendant’s case that he had nothing to do with the case, and that Hari 
Mitter acted for him. Yet he does not call Oari as a witness, though he 
is a friend of the defendant’s and was in Court during the trial. The 
evidence appears to me to demand the conclusion that Saral took part in 
the negotiations for the loan, and that he used the death certificate and 
affidavit fraudulently, being well aware of their falsity, for the purpose of 
inducing Ljuckhinarain to believe that he, Saral, had attained his majority, 
and so of procuring from him the advance which was made. 

[378] After the best consideration I have been able to give I further 
come to the conclusion that Luckhinarain was deceived into making the 
loan by the defendant’s fraudulent misrepresentation. In arriving at this 
conclusion I have not overlooked the arguments based on the rate of 
interest and on the assertion that Luckhinarain is a money-lender. But 
I cannot find in those circumstances anything to justify me in coming 
to the conclusion that the defendant’s fraud had not its intended and 
natural result on Luckhinarain’s mind. It has also been a prominent point 
in the defendant’s argument in this connection that the advance was made 
on a first class security, but I am bound to disregard it as there is not 
a title of evidence in its support. As bearing to a certain extent on this 
part of the case I will here deal with the defendant’s statement that he 
only got Rs. 1,700. The balance of Rs. 3,300 the defendant accounts 
for as follows : — 

He says Rs. 2,000 was paid to Luckhinarain : but as to the remaining 
Rs. 1,300 there has been a departure from the original suggestion. At 
first it was suggested that Rs. 300 was paid to Aushoo which would have 
left a balance of Rs. 1,000 for Gunput ; later, however, the Rs. 300 
dropped to Rs. 200, with a corresponding rise in the amount paid to Gun- 
put, though Sital, who was called by the defendant, adhered to the 
original figure of Rs. 1,000, his evidence in this respect being consistent 
with the earlier rather than with the later account suggested by the 
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1898 defendant;. Now, as fco the Rs. 2,000, it is sworn by Saral that he paid 
Jan. 17. that amount to Luckhinarain, and SitaFs testimony is to the same 

effect. On the other hand Gunput and Aushoo, who were both there and 
AppeaIj must have seen the payment, if made, deny that it ever was made. As 
FROM to Rs. 1,100 Gunput swears it was not paid ; the defendant declares that 
Original its was; while according to Sital it was Rs. 1,000 that was paid to Gunput. 
Civil. Both the defendant and Sital agree in stating that Gunput went in a 

garry with them from the Registry to Lai Bazar, where change was 

25 C. 371= obtained. This account naturally suggested the question why was it 
2 C.W.N. necessary to take Gunput to Lai Bazar for the purpose of changing the 
18 & 201, notes, seeing that even after the alleged payments to Luckhinarain and 

Aushoo there were notes to pay the sum Gunput is said to have received 
whether it was Rs. 1,100 or Rs. 1,000. 

[379] Saral’s explanation is that Gunput was paid Rs. 1,000 when he 
got into the garry, but as he was to pay Sital Rs. 25 and the coachman 
Rs. 10, Sital suggested that the Rs. 100 should be kept till the change was 
got. Sital, on the other hand, says that before the garry was driven away 
no money was given to Gunput, and that the notes were given to Gunput 
at Lai Bazar. While Gunput was in the box, for some reason or other, 
doubtless a very good one, no suggestion was made to him in cross-exami- 
nation that he had gone to Lai Bazar, and it is a curious fact that, though 
Saral says that ho informed his father-in-law of all this before he put in 
his written statement as guardian ad litem, still there is not a suggestion 
in the written statement of this alleged iniquitous conduct on the part 
of Gunput and Luckhinarain. 

Mr. Hyde says that it was unnecessary to do more than plead infancy, 
and that is the explanation he gives. 

I do not for a moment suggest thatthe silence of the written statement 
is in any sense conclusive, still I think it is a factor to which one may 
have regard in determining which version should be accepted in this 
conflict of testimony. 

Apart, however, from this, I certainly would place credence in the 
testimony of Gunput and Aushoo, rather than of Saral and Sital. The 
last-named struck me as a most unsatisfactory witness, and when I bear 
in mind the accounts he gave of how Gunput had promised him the 
Rs. 25, and his mode of giving evidence, I am able to place little (if any) 
reliance on his statements. While as to Saral, not only did he, in my 
opinion, practise a deliberate fraud on Luckhinarain in the mode I have 
already indicated, but he has come here and given an absolutely false 
account of the part he took in the whole transaction. In a conflict of 
testimony he is not a witness on whom I would rely, and I decline to 
accent bis account of what occurred, I accordingly hold that the 
Rs. 2,000 and Rs. 1,100 were not paid as Saral has suggested, and further 
that the Rs, 60 was paid back. So much for the facts of the case : I 
next have to consider what result should follow from those facts. 

On the part of the defendant it is contended that, notwithstanding 
the defendant’s fraud, infancy is a complete answer both [380] to the 
claim for personal payment and also to the relief by foreclosure or sale 
on the mortgage. In support of this contention reliance is placed on 
Dhanmtcll v. Rayn Ghuiider Ohose (1), a decision of the appellate Court 
by which, of course, I am bound, * ’ 
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a:] Iti has not been suggested that in relation to this point the Indian 1898 

IK differs from English law, and it is perfectly obvious that in England JAN. 17. 

Lr^ infancy affords a complete answer to that which before the Judicature 

ii Acts would have been called an action at law on the contract ; and APPEAR 

yt it is equally clear that a decree for personal payment on the contract PROM 

expressed or implied in a mortgage could not be made against an infant ORIGINAL 
however fraudulent he might be. The liability of a fraudulent infant to Civil 

a decree for sale or foreclosure is however a perfectly different thing, and ‘ 

ji it is necessary to examine the case of Dhanmidl v. Ram Ghunder Ghose 25 C. 371=' 

t;; to see whether the learned Judges in that case were dealing with any- 2 C.W.N. 

.] thing more than the right to a decree for personal payment against a 18 & 201. 

jj fraudulent infant. From the report of the case it appears that it was a suit 

brought to recover the sum of Rs 13,000 and interest due on a mortgage 
executed by the defendant on the 26th March 1886. The plaintiff alleged 
that the defendant at the time of execution represented himself to be of 
full age, and thereby induced the plaintiff to advance the mortgage money, 
and he contended that, in the event of the defendant establishing that he 
was a minor at the date of the mortgage, then bis representations amounted 
to a fraud, and were wilfully made with a view to deceive the plaintiff, 
and that the plaintiff should in any event be held entitled to recover the 
money. The prayer of the plaint was for the usual mortgage decree and 
for a money decree. The defendant pleaded minority, and denied the alleged 
fraudulent representation. 

The case was heard before Mr. Justice Norris, who found that the 
plea of minority was proved, but that the defeudanfc falsely pretended, 
and allowed other persons in his presence and on his behalf to state 
to the plaintiff that he was of full age ; that such statements were 
false to the knowledge of the defendant, and operated upon the plaintiff’s 
mind, so as to induce him to [381] advance the money. It was admitted 
at the Bar that if the plea of minority was established the plaintiff 
could not be entitled to a mortgage-decree, but it was argued that, if the 
case of false representations was made out, he was entitled to a money 
decree. 

The learned Judge dismissed the suit, and from that dismissal there 
was an appeal which was heard and decided by the Chief Justice Sir 
Comer Petheram, Mr. Justice Prinsep, and Mr. Justice Pigot, who afi&rmed 
the decision of Mr. Justice Norris. 

Now there can be no doubt that the facts of that case must be taken 
for all purposes to be the same as those of the present, but that does not 
necessarily make it conclusive ; for it is clear that a ease is not a precedent 
for any proposition that was neither consciously nor unconsciously in the 
mind of the Court. Now, according to the report of tbe case, it was 
admitted at the hearing before Mr. Justice Norris that, if the plea of minority, 
was established, the plaintiff could not be entitled to a mortgage decree. 

If that be so, it would be reasonable to suppose that both in the Court of 
first instance and the appellate Court the only point that was discussed, 
and made matter of actual decision was whether the plaintiff could get. 
a money decree in spite of the plea of infancy, seeing that the advance 
had been procured by the infant’s fraud. A glance at the cases quoted, 
and a moment’s consideration of the cases left unquoted, distinctly bear 
out the view that the argument of counsel and the deliberation and deci- 
sion of the Courts were limited in the manner I have indicated. 

This too is apparent from the judgments that were delivered. For 
instance tbe learned Chief Justice says ; " No case has been cited before^ 
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us, nor are we aware of the existence of any. in which a person has been 
held personally liable to pay a debt contracted by him during his infancy 
on the ground that he obtained the credit by fraudulent misrepresentations 
as to his age.'* Mr. Justice Prinsep adopts the reasons and conclusions of 
the Chief Justice. Then, if one turns to the judgment of Mr, Justice Pigot, 
the same thing appears. He says: *‘I think it is clearly established that 
the defendant was under age when he entered into the contract.” Then 
later, after stating that the suit must fail, he proceeds : “ Assuming it 
to be framed in tort an infant," as Sir F. Pollock [382] accurately says. 

" could not be made liable for what was in truth a breach of contract by 
framing the action ex delicto. You cannot convert a contract into a tort 
to enable you to sue an infant." If any doubts were left after reading this 
passage, it is removed by what appears in the concluding part of the 
judgment where the learned Judge says : — 

“ If we as a Court of equity as well as a Court of law were to allow the 
plaintiff to recover in this suit it would amount to restraining a defendant 
from setting up the plea of infancy in an action on contract by reason of his 
having made a fraudulent misrepresentation dans loeuvi contractui \ and in 
no case has this ever been done." It appears to me clear that the learned 
Judges were simply considering the defendant’s personal liability to a money 
decree, that being the sole question with which they were invited to deal. 
The high respect I entertain for the learned Judges who decided the case 
of Dhanmull v. Ravi Chunder Qhosc wholly precludes me from supposing 
that they ever intended to deal with the plaintiff’s right to foreclosure or 
sale by virtue of his mortgage — a point on which there has been an 
undeviating course of decision from the time of Lord Cowper down to the 
present day, and a point which’bas been familiarized by the inclusion of 
Savage v. Foster in the 2nd volume of White and Tudor’s leading cases in 
Equity. I refer to those decisions as being authoritative on this point, as 
it is apparent from the very case of Dhanvudl v. Ram Chunder Okose that 
the point is one which falls to be determined by this Court administering 
principles of equity in accordance with the decisions of English Courts. 

No doubt the report of Dhanmull v. Ram Chunder Ghose records 
Counsel 3 admission that if the plea of minority were established the 
plaintiff could not be entitled to a mortg'^ge decree. 

It may be that there were some special circumstances in the case 
that demanded such an admission, but it is obvious that, however that 
may be, it has no binding force, and, in my opinion, the plaintiH’s right 
to a mortgage decree is res Integra so far as that case is concerned- 

[383] I have, therefore, to determine whether the defendant can rely 
on his infancy to the plaintiff’s prayer for a mortgage decree. 

I was in the first place referred by the plaintiff to the second case of 
Ganesh Lala v. Bapu (1) on the authority of which it was contended that 
the defendant would be bound apart from fraud by virtue of s, 115 of the 
Evidence Act. As, however, I find that there has been fraud, it is unne- 
cessary for me to consider whether the principle there enunciated would 
govern this case. 

There are, however, as I have already mentioned, a number of 
English cases which clearly establish that. 'in a Court of Equity, the 
disability of a party, whether arising from infancy or coverture, cannot be 
successfully used in defence of fraud, so that, if the rule of English Equity 
applies, the defendant cannot avail himself of the plea of infancy. It is 


(1) 21 B. 198. 
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S! unnecessary to do more than refer to a few of the better known of 1898 

It] these cases, such as Watts v. Cresswell (1) decided by Lord Cowper, Jan. 17, 

IS; who held the Great Seal from 1714 to 1718 ; Savage v. Foster (2) ; 

« Teynham v. Webb (3), decided by Lord Hardwicks in 1750; Evans v. AppeaIi 

Bicknell (4), decided by Lord Eldon in 1801 ; Gory v. Gertcken (5) ; FROM 
lil Vaughan v. Vanderstegen (6) ; Davies v. Hodgson (7) ; In re Lush's TrustiQ) ; OriginaIi 

fl and Cahill v. Cahill (9) per Lord Blackburn, from which it is apparent OlVlL 

i; that the principle is one which has prevailed for 180 years, and has - 

li met with the approval of the most eminent English Judges. It further has 25 C. 371 = 

5 T the support of so eminent a text writer as Lord St, Leonards (10). Nor is 2 C.W.N. 

the rule one peculiar to the English Courts, for a reference to Storey and Kent 18 & 201. 
will show that it is one recognized and acted on by the Courts of the U nited 
[384] States. It is therefore fair to take the rule as an expression of that 
which is required by the nrinciples of equity, justice and good conscience, 
and so a rule which should govern decisions of this Court. It may be 
said, however, that the special circumstances of this case forbid the 
innovation of the rule, and doubtless it is to that end that it has been 
more than once repeated in the course of the argument that Luckhinarain 
was a money-lender and the defendant an unfortunate young man entrap- 
ped into the transaction. I am at all times inclined to regard with 
suspicion this class of argument. 

Even a money-lender, if such Luckhinarain was, is not beyond the 
pale of the law, and even in regard to him the justice of his claim must be 
judged by the evidence given in the case in which that claim is put 
forward, and not by any general appeal to the inequities, real or imaginary, 
of those who follow his calling. 

The Evidence Act prescribes that the judgment of the Court must be 
based upon facts declared by the Act to be relevant and duly proved, and 
it would be intolerable that Courts should decide rights upon suspicions 
unsupported by testimony. 

Then, if the conduct and behaviour of the defendant is a matter for 
consideration, I fear it would be impossible for me to view him in the 
favourable light in which he has been painted. He might perhaps 
find apologists for his youthful extravagances and vices, possibly even for 
the fraud by which he secured the loan ; but I think it would be difficult 
anywhere to find an excuse for his attempt to escape from the consequences 
of the fraud by the version which he has given this Court of his conduct 
— a vex'siou which I have been wholly unable to accept. Therefore, I 
confess that the defendant does nob appear bo me to be a fitting object of 
that sympathy which I have been invited to extend to him. On the 
contrary, I see no reason for withholding the application of the rule of 
equity by reason of those personal matters to which my attention baa 
been called. There remains, however, another point taken on the part 
of the defendant which requires notice. 

It is said that the result of the written statement is to convert the 
action from one on contract into one on tort based on deceit, and that the 
statute of limitation would afford a complete answer to [385] an action 
based on deceit. To the argument so stated there would be the obvious 
answer that it is a misconception to treat the action as one in tort, for it is 

(1) 9 Via. Abr. 416 ; 2 Eq. Gas. Abr. 515. (2) 2 Wh. & Tud. Eq. Gas. 678, 

(3) (1760) 2 Ves. Sen. 198, (4) (1801) 6 Ves. 174 (131). 

(5) (1816) 2 Madd. 40. (6) (1854) 2 Drew. 363. 

(7) (1858) 25 Beav. 177. (8) (1869) L R. 4 Oh. 591, 

(9) (1883) Ij.B. 8 App. Gas. 420 (434), (10) 3 Sugden’a Vend, and Parch. 428. 
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nob and does nob purport to be such. The plaintiff’s right to succeed, 
notwithstanding the defendant’s infancy, arises from the applicability of a 
principle of equity, which treats fraud as a bar to the plea of disability. 
The precise position was this. 

The effect of the infancy was that the mortgage was voidable, . not 
void, for that is the result of the decision of this Court by which I clearly 
am bound whatever my own views may be. 

Accepting this as the law, the infant’s right bo elect whether he should 
affirm or repudiate the mortgage remained open until he attained his 
majority, and in this particular case it was not until after the infant 
attained his majority, which happened in the month of June, that the 
plaintiff could have known whether the defendant would by his repudiation 
render reliance on his fraud obligatory on the plaintiff. I may also 
further point out that even in the written-statement there is merely a plea 
of infancy, and a submission to the protection of the Court, and no allega- 
tion even of such a provisional repudiation as is open to an infant in 
relation to a voidable transaction. 


But apart from this, the position is very clearly expressed by Lord 
Justice Turner in I^ehon v. Stocker (l), where he indicates the true question 
is whether the false representation is such a fraud as will take away the 
privilege of infancy. 

It seems to me, therefore, that the answer to the plea of infancy 
could properly be introduced under the circumstances of this case by way 
of replication, to use the phraseology of English pleading, as the plaintiff 
was not bound to assume in his plaint that it would be necessary for him 
to rely on the fraud of the infant. In any case, I do not think that 
art. 95 of the Limitation Act is, on the facts of this case, any answer to 
the plaintiff’s claim. 


Under the circumstances, therefore, I hold the plaintiff is entitled to 
succeed, but while I give her the benefit of the principles of equity, she 
must take her remedy subject to the qualifications those principles impose. 

In the first place I will not allow any interest. Then, as I [386] 
indicated in the course of the argument, I am not inclined to charge the 
infant with remuneration paid to Aushootosh Bose, but as it is not 
clear what part of Rs. 140 was applied in payment of the expenses, and as 
the cost of an inquiry on the point would be disproportionate bo the 
result, the simpler plan will be to disallow the whole of Rs. 140. I 
understand the plaintiff is willing to accede to this course. The mortgaged 
property therefore will bs a security for the principal advanced after 
deducting the Rs. 140 and costs, and there will be an account on that 
footing. There will, therefore, be the usual mortgage decree with interest 
at 6 per cent, on decree, with the qualification that the plaintiff will not 
be entitled to recover the principal sum or interest otherwise than out of 
the mortgaged property. Costs on scale No. 2 including reserved costs. 

From this decision, and also from the order giving the plaintiff leave 
to amend his plaint, the defendant appealed. 

Mr. Garth (Mr, Chakravarti with him), for the appellant. — Although 
the power of making amendments under s. 53 of the Code of Civil Proce- 
dure is discretionary, the power in this case was exercised contrary to the 
proviso to that section. The conversion of this suit from a suit to enforce 
a mortgage into a suit for the recovery of money paid upon the footing of 
a false representation is the conversion of a suit of one ohoraoter into a 


(1) (1859) 4 De Q.Sil. 458, 
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suit of another and inconsistent character. As regards the facts of this 
case my submission is that a mortgage by an infant, like a contract, is 
void, if the plea of infancy is raised. Luckhinarain deliberately blinded 
himself to the fact that the defendant was a minor. He must shew that 
ha took all prudent precautions which a man should take. If ho cannot, 

him. The only question was whether 
the Kegistrar would be satisfied or not as to the minority. The plaintiff 
has failed to prove that Ijuckhinarain himself was deceived, or took any 
steps to prevent himself from being deceived. As long as ho did not do 
so he cannot raise the plea of fraud. In this decree we are ordered to pay 
the money and there is no time fixed for payment. On the facts as given 
in DhanmulL y. Ram Chunder GhoseiX) there was no misrepresentation. 

[387] Sir G. Evans (with him Mr. Dunne and Mr. Sinha), for the 
respondent. This is a case of deliberate fraud by a forged certificate and 
a false affidavit and would deceive any one. The affidavit was made by 
a friend and^ relative of the minor, Hari Babu, who was in the same 
office with him. The Registrar even was deceived by the certificate, and 
was satisfied that the boy was over age. He was as a matter of fact 
within 7 months of attaining his majority. As regards the case of 
Dhanmull v. Ram Ghunder Ghose (1) it is not necessary for this Court 
now to overrule that case. In that case in the lower Court counsel gave 
qp all claim under the mortgage, as they thought they would be entitled 
to a money decree only. The mind of the Chief Justice turned in that 
case upon whether a money decree could be given against the infant. 
Pigofc, J., dealt with the ease on the same lines. That case has been 
confined to a narrow point on account of the line taken by counsel. They 
cited Ex parte Unity Joint Stock Mutual Banking Association (2) to shew 
it was a debt, bub did not cite analogous cases to shew how relief can be 
given, which is laid down in cases cited by the Judge in the Court below. 
If the infant is old and cunning enough to carry on a fraud he should be 
made liable Watts v. Greswell (3). Where fraud is practised by a 
married woman or an infant the protection thrown around them is taken 
away , but the Courts of Equity have not carried it so far as to make a 
naoney decree against them. A married woman*s property is liable to be 
visited with the consequence of the fraud — Vaughan v. Vanderstegen (4) ; 
Sharpe y. Foy (5) ; Hobday v. Peters (6) ; In re Dush*s Trust (7). The 
only objection to a money decree is the question whether it is available 
against the person. The minor cannot now turn round and say, Luckhi- 
narain ought to have thought the document was a forgery, bub if a man 
has gob no money you cannot make [388] an order in a Court of Equity 
that he shall pay. The case of a married woman is stronger — Gahill v. 
Oahill (8) ; Raj Coomary Dassee v. Preo Madhuh Nundy (9). It does not 
matter whether in this case the contract is void or voidable. The minor 
cannot take advantage of his own fraud. 

The following judgments were delivered by the appellate Court 
■(Maclean. C.J., and Macpherson and Trevelyan, JJ.) : — 
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JUDGMENTS. 

» * 

Maclean, C.J. — On the 14th November 1893 the defendant mort- 
gaged certain property to one Duckhinarain, who has since died, his 


d) 21 O. 265. (2) (1858) 3 De G. & J. 63. (3) 9 Vin. Abr. 414. 

<4) (1854) 2 Drew. 363. (5) (X868) Ii. R. 4 Ch. App. 35. (6) (1860) 28 Beav. 354. 

(7) (1869) L. R. 4 Oh. App. 591 (596, 600). (8)(1883)I#.R. 8 App. Gas. 420. 

<9) (1897) 1 C.W.N. 453. 
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r 0 prG 30 ti{jafciv 0 boiQ^ tho plftiotiCf in th© suib, to socuro a sum of Rs 5,000' 
fidvaincGfl by bitn wifcb iDt0r03tj at tbo rat 0 of 24 p 0 r cont, psr annuin* At 
th 0 him© the morfcgaR© was given the d 0 f 0 ndaDt admitt 0 dly was a minor, 
bub he would have come of age six or seven months later, if ib bad not been 
for an order of the Isb February 1894, which appointed a guardian of the- 
person and property of the infant, the effect of which was to extend the 
period of minority to the age of 21. Onth 0 2OthFebruary 1895Luckhinaraia, 
the mortgagee, instituted this suit to enforce his mortgage, and on thelTth 
April 1895 a written statement was put in by the guardian of the infant, 
and that written statement disclosed the fact that the defendant was an 
infant at the date of the mortgage in question. The case came on for triaU 
and on the Gbh July 1897, as I understand, on the suggestion of the learned 
Judge himself, a question arose as to the amendment of the pleadings, it 
being suggested that if it turned out that at the date of the mortgage the 
defendant was an infant the plaintiff should be allowed to raise an alter- 
native case to the effect that Luckhinarain had been induced bo part with- 
his money upon the fraudulent representation of the infant defendant.- 
Mr. Justice Jenkins allowed the application for the amendment, and one 
of the points we have to decide is whether that leave was or was 
nob properly granted. The case proceeded and the learned Judge found 
as a fact that the defendant was a minor at the date of this mortgage, that 
he represented and represented falsely to LiUokhinarain, the intending 
mortgagee, that he was of age, and that the [ 389 ] advance was made on 
the faith of that representation, and although the Judge in the Court 
below did not make a personal decree against the defendant for the 
repayment of the money advanced, he gave the plaintiff an ordinary 
mortgage decree. The defendant appeals from that deoiaioo. 

The first point we have to consider is as to whether the learned 
Judge in the Court below was right in allowing the amendment which 
enabled the plaintiff to set up his alternative case. This point depends 
upon the construction of certain sections of the Code of Civil Procedure. 
It is urged by Mr. Garth for the appellant that, although the power of 
making amendments is discretionary under s. 53 of the Code, the power 
in this case was exercised contrary to the proviso to that section. That 
proviso says this : “Provided that a plaint cannot be altered so as to 
convert a suit of one character into a suit of another and inconsistent 


character. 


It is urged by the appellant that the conversion of this suit from a 
suit to enforce a mortgage into a suib for the recovery of money paid upon 
the footing of a false representation, is the conversion of a suib of 
one character into a suib of another and inconsistent character. No 
doubt, in one sense, the original character of the suit was to enforce thO 
mortgage, but the object of the suit was, after all. to recover the money. 
We must read the proviso with other sections of the Code, and parti- 
cularly with ss. 42 and 45. Section 42 says: “Every suit shall, as 
far as practicable, be so framed as to afford ground for a final decision 
upon the subjects in dispute, and so as to prevent further litigation 
concerning them, '* while s. 45 says : “ Subject to the rules ooctained 

in chap, II and in s, 44, the plaintiff may unite in the same suit several 
causes of action against the same defendant or the same defendants 
jointly. ” Ib seems to me that if the argument of the appellant were 
to prevail, it woilld virtually prevent an alternative case, which arises 
out of, and js imrpedi^ljely oorineobed with, the same transaction, froiD 
ever being raised in the same suit. I do nob think, looking., at, thO 
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rMoTl ^ to. that that was the intention of the 

L390J Le^islatiura, nor do 1 think that the alternative claim, which is set 

up, la incoQsistent witn the character of the claim originally made within 

Cod^ The f ® ‘J'^®®tion. Reading ss. 42 and 45 of the 

Code, the intention of tne Legislature was that, as far as possible all 

^^uTd be difnord^ between the parties relating to the same transaction 
te « ^ I think that the nroviso 

Mr Justice T ‘=° interfere with this. I therefore think that 

Mr, Justice Jenkins was perfectly right in allowing, in the manner he did 
tne amendment of the plaint. * 

Now I pass to the facts of the case, and in my opinion the nlaintiff 

:f substantiating his story. The eviden'^e shows tSt t^ 

a young man, apparently 

Lr«in° money he approached Luckhi^ 

^“<3 ^®ked for the loan in 

unon thn ^‘*'1 ®“^P*o*ou8 as to the defendant's age, where- 

defendant then and there produced an affidavit of a relative, 

^at he w ° the date of his hirth, and which, if true, would show 

of th^d<^th ^f®o produced what purported to be a certificate 

of thLe evidence shows to my mind that copies 

of these aocuments were made, and that the defendant took away the 

fn fhe ^ copies were then sent to the pleader who has given evidence 

in the case The mortgage was settled by him, the mortgage was prepared 

the concerned, the intending mortgagee, the pleader,’ 

We and one or two others, went to the Registrar at Sealdah to 

have the transaction completed. There, according to my view of the 

defendant*®® Registrar objected, entertaining a doubt as to whether the 
beln S odnTed Th® ’ ‘he affidavit which had 

the felfi<?“‘ f* ® bis boon companion.” was sent to fetch 

was satLfi?d®th^“* ^®f ‘be certificate, that upon that the Registrar 

was satisfied the mortpge was executed, and the money handed over to 

the 'defendant. I think these facts have been made out by the plaintiff. 

LoaiJ Y nas been urged that; the appearance of the defendant was 

such as would induce any prudent man about to advance him money to 

besitate doing so. his appearance being, it is suggested, such as to indicate 

Clearly that he was a minor. In these cases, the appearance of the minor 

IS a matter of considerable importance ; but in the present case there is no 

evidence, or practically no evidence, upon this point one way or the other. 

so i dismiss that as an element in this particular case. 

f being the history of the case, what we have to consider is did the 

?u L u fraudulently represent to Luckhinarain, the intending mortgagee 
that he was of age, and did Luckhinarain rely and act upon that represen- 
tatmn . I may here remark that Mr. Justice Jenkins regarded the 
evidence of the defendant as very unsatisfactory evidence, upon which he 
could place no reliance. It is clear to my mind upon the evidence that 

P^'oduced his affidavit and produced bis certificate, the 
affidavit being false and the certificate a forgery, with the express o'bject 
of inducing Luckhinarain to advance the money, that Luckhinarain did 
advance the money upon the faith of the representation, which was certainly 
made, and which was certainly false, that that defendant was of full age. 

It has been urged by Mr. Garth that a prudent man would have 

made further inquiries before advancing the money, and would not have 

^ • 
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1898 been satisfied either with the affidavit or with the certificate. It occurs 
JAN. 17. to one at once to inquire what further inquiries could he have made. 

The mother of the defendant, even if she had been accessible, would 

Appeal have been the last person to whom either the defendant or Luckhinarain 
from would have been likely to apnly for any information ; but the mother was 
„ a purdanashin lady, and was not accessible to Luckhinarain for the pur- 

URIGINAL making inquiries from her. It is also suggested that he might 

Civil, tiave gone to the mother’s house and made inquiries of the servants there . 
25^371= but I am quite unable to accede to this suggestion. It is said that a 
2 C.W N minute examination of the certificate would have shown that it was a 
18 & 201 clumsy forgery : but it scarcely lies in the mouth of the defendant to say 

that. It must be borne [392] in mind that the certificate deceived the 
Kegistrar, who had no interest whatever in the transaction. 

” I am not prepared to accede to the contention urged by Mr. Garth 
that if Luckhinarain had made further inquiries he would have ascertained 
that the representation made was untrue, for, in my judgment, if a person 
makes a positive assertion, knowing it to be. false, he cannot relieve himself 
of the liability arising from that false assertion by saying that the person 
to whom it was made need not have relied, or ought not to have relied, 
upon it. If he made the representation, and he afterwards alleges that 
the person to whom it was made did not rely upon it. he ought to show 
that the representation was not, in point of fact, relied upon. 

I see no reason then, upon the question of fact involved in this case, 
to differ from the conclusion at which Mr, Justice Jenkins has arrived. 

But then it is urged that even if. in point of fact, the defendant did 
make this fraudulent representation, upon the faith of which Lukhinaraia 
parted with his money, seeing that at the time he was an infant, he is not 
liable to Luckhinarain in the present suit. There is not, so far as I 
can discover, any distinction between the law in India and the law in 
England upon this subject. In ray judgment, there is a current of 
cases decided in the Courts of Equity in England, dating back for 150 
years or more, which show that, in Equity, an infant cannot take advant- 
age of his own fraud. I think it is established that in oases of fraud 
by an infant the protection which the law throws around him is taken 
away: in other words, that the defence of infancy cannot be successfully 
pleaded in defence of a fraud perpetrated by the infant. I do not pro- 
pose to go in detail through the various cases which have been cited; they 
are all referred to in the judgment of Mr. Justice Jenkins, and in my 
opinion they establish the proposition for which the respondent contends. 

There is, however, one case, the case of Nelsoyi v. Stocker (I), which is 
a decision of the Court of appeal in England, to which I will [393] refer. 
The judgment is that of Lord Justice Knight Bruce and Lord Justice 
Turner. The headoote is this: “ A young man of the age of seventeeOi 
previous to his marriage with a woman possessed of personal property! 
executed a marriage settlement, by which ho covenanted to pay £1,000 to 
the trustee. Before executing it, being asked by the solicitor of the 
intended wife whether he was of age, he said ho believed he was. The 
intended wife, however, knew that he was not. After the marriage ho 
received the wife’s personal estate, and after her death refused to pay the 
£1,000. Held, reversing the decision of the Court below, that, as the 
wife was not misled by the misappropriation, the settlement was not 
binding upon the husband when he came of age.’* 

(1) (1869) 4 Da Gex. & J. 458, 
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Bufc it is clear from passages in the judgment of Lord Justice Turner 
—and Lord Justice Knight Bruce did not differ from him— that if a false 

person to whom it was 

made, not knowing that it was false, the liability of the defendant, although 
at the time he entered into the covenant he was a minor, to nay the £ 1 000 
would have been undoubted. The Vice-Chancellor had made a decreo for 
the payment of the money, holding that the representation was a false 
representation Although the Court of appeal differed from the Court 
below upon the question of fact, it is, I think, apparent from Lord Justice 
Turner s observations (1) that he did not differ from the Vice-Chancellor 

upon his view oi the law. He says : "If the case had depended simply 

upon tne point of the defendant having represented himself to be of age 
when he was not of age, I should have felt no doubt about it.” He 
can only mean by that that, if the representation hade been made 
out, he would have had no doubt as to the liability of the defendant 
although he was an infant at the time he entered into the covenant Lord 

Justice Turner then goes on : “It is too much to call upon the Ocurt to 

“f “ould really have thought himself to be of age 

at the date of the settlement when he was under eighteen years of age, 
and. It he did not so think, the representation he made to the solicitor 
was false and fraudulent. Infants are no more entitled than adults [3941 

are to gain benefits to themselves by fraud, and had the case therefore 

depended upon this point alone I should have agreed most fully with the 
decision of the Vice Chancellor.” Now the decision of the Vice-Chancellor 
was a personal order against the defendant for payment of £1,000. 
Ihen the Lord Justice Turner goes on to say, and, if I may respectfullv 
say so, I entirely agree with him : " The law has for the wisest reasons 
tnrowa around infants a protection against acts done by them during their 
intaney. and the policy of the law cannot be maintained if this privilege 
of infancy be allowed to be broken in upon on slight and insufficient 
grounds. If tne contracts of infants with persons, who know them to be 
under age, are held to be binding upon the ground that the infants repre- 
sented themselves to be of age, there will hardly be a case in which the 
plea of infancy will be of any effect, and the door will be open to all the 
^auds against infants, which the law was intended to protect them from/' 
^ut he goes on to say; “The privilege of infancy is a legal privilege. 
Un the one hand, it cannot be used by infants for the purposes of 
fraud. On the other hand, it cannot, I think, be allowed to be infringed 
upon by persons who. knowing of the infancy, must be taken also to know 
of the legal consequences which attach to it." In my opinion the observa- 
tions of Lord Justice Turner in the case of Nelson v. Stocker are very 
pertinent to the present case. 

If in the present case, upon the facts, I had been satisfied that 
Luekhinarain, when he advanced this money, knew that, notwithstanding 
the affidavit and notwithstanding the certificate, the defendant was not of 
age, then I agree that he could nob come into a Court administering equity 
and seek successfully to make the defendant liable. But in this case, upon 
the facts, I conclude that Luekhinarain was deceived, and deceived by the 
course of conduct which the defendant adopted. I think the cases establish 
that, in a case like the present, the defendant, though at the time when 
ho entered into the contract ho was an infant, is not entitled to take any 
advaptage resulting from his own fraud. 


1898 

JAN. 17. 

Appeal 

FROM 

Original 

Civil. 

25 C. 371 = 
2 C.W.N. 
18 & 201. 


(1) 4 Be Gex. & J. 464 (465). 
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It has been strongly urged before us that the case decided by this 
Court some years ago. Dhanmull v. Ram Ghunder [395] Ghose (1) but 
only recently reported (2) is opposed to the view we take. As regards 
that case, I need only remark that what the Court decided there was that 
where an infant obtained a loan upon the representation (which he knew 
to be false) that he was of age, no suit to recover the money could be 
maintained against him, there being no obligation binding upon the infant 
which could be enforced by action upon the contract, either in law or in 
equity, but that the defendant should not be allowed costs in either Court. 

That case only dealt with the personal liability of the fraudulent 
infant. In the case before us, the learned Judge in the Court below has not 
made a personal decree against the defendant for payment of the money, 
but has made an ordinary mortgage decree, and there is no cross-objection 
by the respondent as to his not having been granted a personal money 
decree against the defendant. Speaking for myself. I am by no means 
satisfied that that case (1) was rightly decided. 

But the decree here, as I pointed out, is a decree against the property 
which was pledged by the infant, and which has got into the hands of 
the mortgagee ; the decree only goes to that, and therefore, in that res- 
pect, it is disbinguisbahle from the case of Dhanmull v. Ram Ghunder 
Ghose (1). 

I have now, I think, dealt with the various points which have been 
urged before us. I have dealt with the facts of the case and the law which 
to my mind is applicable to them. If, in this case, a money decree for 
personal payment had been granted, and wo had differed from the view 
expressed in the case above mentionedCl), it would have been necessary to 
refer the case to a Full Bench ; but inasmuch as there is the distinction I 
have pointed out in the decree in this case, and the point, which was 
decided in the other, no necessity arises for the adoption of that course. I 
think that Mr. Justice Jenkins was right and the appeal fails and must be 
dismissed with costs. 

[396] Macphhrson, J. — I agree on all the points which have been 
disposed of by the Cliief Justice, 

Trevelyan, J. — I also agree, and I think that if the respondent had 
objected to there not having been a personal decree, we should, having 
regard to the arguments which have been placed before us, have had to 

refer the question to a Full Bench. 

Attorney for the appellant : Mr. Rutter. 

Attorney for the respondent: Messrs. G.C. Ghunder <0 Co. 

c, e. g. 


(1) 24 0. 265. 

(2) A report was mado of this oaso when it was decided, but its publication was 
prohibited by two of the Judges who dooided it, and it could not therefore thenapp®*^ 
in the reports, — ED. 
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APPELLATE CIVIL. 

Before JUt, Justice TotteriJiaTn, o/ridL iH?*. Justice Norris. 


MODHUStJDTTN Nath Tewari (Defendant) v. HiRU Ham Pandey 

AND OTHERS (Flaintiffs)r [6th June, 1887.] 

Chnta Nagpore Landlordand Tenant Procedure Act {Bengal Act I of 1879) s. 12^— Sale 
in execution of a decree for rent—Jagir tenure. Incidents of ^ Right, title, and interest 
of registered ilakadar ” — holders. 

Where a suit was brought for the recovery of arrears of rent due in respect of 

a jcr/ir tenure, the joint property of four brothers, governed by the Mitakshara 

law, the arrears having accrued during the lifetime of their father, and a decree 
was obtained against the eldest brother, who was the sole registered ilakadar, or 
person held responsible in the zamindac’s book, it was held that the decree relat- 
ed to the arrears due in respect of the whole teoure and not merely of the judg- 
ment-debtor’s individual interest, and that a sale of bis right, title and interest 
under s. 124 of Bengal Act I of 1879 would, under the circumstances of the case 
and by the incidents attaching to such tenure, include the right, title and 

interest of any person claiming jointly with him, and whose interest was 
inseparably united with his. 

XP., 2 N.L.R. 101 (104) : R., 16 G.L.J. 271 = 17 Ind. Uas. 227 ; Expl., 4 C.D.J. 68 = 10 
C.W.N. 176.j 


1887 
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75 C. 396=. 

2 C.W.N. 
94. 


The plaintiffs alleged that they, together with their brother Dukhi 
Ram and their father, held the village of Kulherpat jointly till 1932 Sum but, 
when it was divided among them in f397] eQual shares. The family was 
governed by the Mitakshara law. On the 10th January 1882 the village 
was sold under s. 124 of Bengal Act I of 1879, in execution of a decree 
for arrears of rent and cesses, and purchased by one Rachia Sahu, who 
re-sold it to the defendant. After the defendant obtained possession the 
plaintiff’s brother Dukhi Ram died without leaving heirs other than the 
plaintiffs. The present plaintiffs sued to recover possession of 12 annas 
of the village on the plea that the sale held under s. 124 of Bengal Act I 
of 1879 only passed the four-anna share of the plaintiff Hiru Ram. who 
was the eldest brother, against whom the decree had been obtained. The 
Subordinate Judge held that there had been no partition, and that as the 
■decree was for the rent due from the father of Hiru Ram, whom he suc- 
ceeded as manager, being the eldest son, the whole interest in the tenure 
had passed by the sale. The defendant having appealed against this decision 
it was set aside by the Judicial Commissioner. Against the decree of the 
Judicial Commissioner, the plaintiff appealed to the High Court. 

Mr. Woodroffe, Mr. C. Gregory and Babu Surendra Nath Roy appeared 
for the appellant. 

Dr. Rash Behary Ghose, Babu Jogesh Ghunder Dey and Babu Golap 
•Chunder Sarkar were for the respondents. 

The judgment of the High Court (TOTTENHAM and Norris, JJ.) was 
as follows : — 


JUDGMENT. 

We are of opinion that this appeal must be allowed, and that the 
'Court of first instance was right in dismissing the suit. 

* Appeal from Appellate Decree No. 2007 of 1866« against the decree of F. Cowley, 
^sq.. Officiating Judicial Commissioner of Chota Nagpur, dated the 27th of August 
1886, reversing the decree of A. W. Mackie, Esq., Assistant Commissioner and Suboidi- 
mate Judge of Iiohardugga, dated the 20th of January 1886. 
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Ifc was brought to recover 12- annas of a jagir named Kulherpat,. 
possession of the whole of which has come into the hands of the defend- 
ant by transfer from an auction-purchaser under a decree for arrears of 
rent. It is alleged that the jagir when the sale took place was the joint 
property of four brothers, and that nothing passed by that sale beyond the 
right, title and interest of one of the brothers. Hiru Ram Pandey. against 
whom only the I’ent decree had been obtained. The plaintiffs sue to get 
back the other three equal shares. 

It appears that the is one governed by the provisions of [ 398 ] 
Bengal Act I of 1879 — the Chota Nagpur Landlord and Tenant Act; that 
no sale of the tenure itself could take place under a decree for arrears; 
but that with the consent of the Commissioner the right, title and interest 
of the judgment-debtor could be and was sold. 

The lower appellate Court thought it must be held that the consent 
of the Commissioner was limited to the sale of the individual right, title 
and interest of Hiru Ram, and that the sale conveyed nothing more. We 
think that the Commissioner’s sanction under s. 124 must be held to apply 
to all the right, title and interest represented by the judgment-debtor 
Hiru Ram in the decree passed against him. There is no question as to- 
his having been sued as representing the full ownership of the jagir. Tha^ 
arrears claimed had accrued in the lifetime of the father of the four 
brothers, and the suit was brought against the eldest of the brothers 
who held possession as manager, and who was the sole registered 
ilakadar or person held responsible in the zemindary books. The- 
decree, undoubtedly, related to the arrears due in respect of the whole' 
tenure, and the judgment-debtor was undoubtedly sued as being in< 
possession of the whole tenure. His right, title and interest sold would, 
under the circumstances of the case, and by the incidents attaching to 
such tenures in Chota Nagpur, include the right, title and interest of 
any person claiming such jointly with him and inseparably united with- 
his own. 

Many authorities have been cited before us on either side in support' 
of the opposite views taken by the parties of what really passed by the* 
sale. But it is enough to say that the circumstances of the particular 
case must determine this question, and that we are satisfied that in this- 
case the sale as sanctioned by the Commissioner disposed of the wholes 
right, title and interst represented by Hiru Ram. ' 

The decree of the lower appellate Court is, therefore, set aside, ancb 
that of the first Court must be restored with costs. 

Appeal allowed. 

{ 


• t 
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25 C. 399==2 C.W.N. 96. 

[399] APPELLATE CIVIL. 

Before Mr, Justice Prinsep arid Mr, Justice Hill. 

Pert^ Udai Nath Sahi Dev iPlaintid) v. Pardhan Mokand 
Singh and others (Defendants) [20bh April. 1892. J 

Chota Nagpore Landlord and Tenant Procedure Act {Bengal Act 1 of 1879) s 124— 
Jagir and undeT-teniires— ‘Decree for arrears of rent, * 

arrears of rant can be made against any person other than the 
actual tenant, or some one who may be security for him, and consequently there 

can he no decree for rent against persons holding subordinate interests in a jagir 
tenure which have been created by the jagirdar. ^ 
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^ brought under the provisions of Bengal Act I of 

lB79for the recovery of arrears of rent and cesses due in respect of'a 
gagir tenure comprising the entire pergunnah of Sisia in the district of 
Lohardugga. The tenure was alleged to have been granted by the father 
of the plaintiff, the Maharaja of Chofca Nagpur, to an ancestor of the first 
defendant, on condition of his performing the duties of keeping watch in 
the gurh. The grant was by its terms ptUra putradik, that is limited to 
the grantee and the heirs male of bis body, on failure of which the fagir 
would revert to the grantor free of all incumbrances, It was therefore 
unalienable, and could under the terms of s. 124: of Bengal Act I of 1879 

execution of a decree. But it was alleged that the first defend- 
ant had nevertheless divested himself of the whole of his estate by the 
creation of numerous sub-tenures, which the plaintiff declined to recognize. 
The name of the first defendant, therefore, was alone registered in the 
Maharaja s sherzsta, and it was alleged that the numerous shikmidars, 
mokurarzdars, and zuripeshgidars were only made parties to the suit in 
conformity with certain rules framed by the Commissioner of Chota 
Wagpur for the execution of decrees under s. 124 of Bengal Act I of 1879. 
The first Court had given the plaintiff a decree against the first defendant 

only,^ and it was now sought in appeal to obtain decrees against the 
remaining defendants. 

[400] Mr. W. B. Donogh and Babu B. M. Dass, for the appellant. 

Babu Jogendra Ghundra Ghose^ for the respondents, 

The judgment of *the Court (Prinsep and Hill, JJ.) was as 
follows 


JUDGMENT, 

This is a suit for arrears of rent brought against the proprietor of a 
jagir, and together with him are included as defendants various persons 
said to have subordinate interests in that property created by the 
jagirdar. 

An ex parte decree was passed against the jagirdar ; some of the other 
defendants appeared and objected to any claim as against them, but no 
questions relating to these defendants have been considered, nor have 
these defendants been made liable under the decree. 

The plaintiff, nob being satisfied with the ex parte decree against the 
actual tenant, has appealed to this Court, asking that the tenants of the 
jagirdar, who have been made parties to this case should also be made 

* Appeal from Original Decree No. 296 of 1890, against the decree of P.H. O’Brien 
Esq., Assistant Commissioner of Banohi, dated the 11th of June 1890. ' ’ 


0 xni— 34 


265 


1892 

April 20. 

Appel- 

late 

Civil. 

25 C. 399 = 
2C.W.N. 
96. 


25 Cal. iOi INDIAN DECISIONS. NEW SERIES lYol, 

liable under the decree, in order that their interests might be sold at the 
same time as the jagir of the actual tenant. It has been stated that this 
is in accordance with the practice in Chota Nagpur, and, as authority, a 
circular issued by the Commissioner of Chota Nagpur has been read 
before us. The tenure in question, it is stated by the learned Counsel 
for the appellant, is one of the nature described in s. 124 of Bengal Act I 
of 1879 — the Chota Nagpur Landlord and Tenant Procedure Act. We 
cannot conceive on what principle any person other than the tenant himself 
or one who may be security for him can be made liable under a decree 
for arrears of rent. The rules cited before us have not the force of law, 
and we may observe that it does not appear that they were so intended 
as they are headed. Rules issued for the guidance of officers subordinate 
to the Commissioner,” whose signature they bear. It is unnecessary for 
us to express any opinion regarding the matters stated in those rules. 
It is sufficient to say for the purposes of this appeal that no decree in this 
suit can be passed except against the actual tenant, defendant No. 1 ; and 
we may add that s. 124 does not contemplate a general [ 401 ] sanction 
for sale of the right and title of any person in the particular under-tenure, 
but seams to require special orders for the sale of the right and title in any 
such tenure in each particular case. That is a matter which has not arisen 
in the present stage of the case, because it may be that, in execution of 
the decree, the judgment-debtor will pay the amount due and so avoid any 
sale in execution. The appeal is dismissed with costs. 

Appeal dismissed. 


25 C. 401 = 2 C.W.N. 188. 

ORIGINAL CIVIL. 
Before Mr. Justice Sale, 


Ramjirun Serowgy (Plaintiff) v. Oghore Nath Ohatterjeb 

(Defejidant).^ [IQDh March, 1897.] 

Evidence Act {I of 1872) s. 92, prow. Q~Parol evidence qualifying an engagement in o 
written docicmeni— Admissibility of such eihdence — Reservation of question aa to ih$ 
admissibility of evidence. 

Tho proper moaniog of proviso 3 to s. 02 of the Evfdenco Act (1 of 1873) is that 
a contemporaneous oral agreement, to tbo effect that a written contract waste be 
of no force or effect, and that it was to impose no obligation at all until tho 
happening of a certain event, may bo proved. An oral agreement purporting to 
provide that tbo promise to pay on demand in a promissory note, though absoluto 
in its terms, was not to bo enforceable by suit until tho happening of a particular 
event, i.e,, that tbo legal obligation to perform the promise was to be postponedi is 
not suoh an agreement as falls within tho proviso 3 to s. 92 of the Evidence Aott 

Jugaianund Misser V. Ntrgha7i Singh and Cohen v. Bank of Bengal (9) 
followed. 

(Questions as to the admissibility of evidence should be decided as they aiiBOf 
and should ndt bo reserved until judgment in the case is given, 

Jadu Rai v. Bhohotaran Nundy (3), followed. 


The facts of the case appear sufficiently from the judgment 
[402] Mr, B. Mittra, for the plaintiff. 

Mr, A. M, Dunne, for the defendant. 


>4 


(1) 6 C. 433. 


* Original Civil Suit No. 307 of 1896. 

(2) 2 A. 698. (3) 17 0. 173, 
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JUDGMENT. 

„ ®a,s 0 has been elaborately 

argued, but I think it would be of no advantange if I took further time to 
^nsider the arguments, because it seems to me that the authorities, both 
English and ludain, are pretty clear. The claim in this suit is based on a 
promissory note executed by the defendant, under the terms of which 
there is an absolute engagement on the part of the defendant to pay on 
demand the sum of Rs. 7,000. 

The defendant admits the execution of the note, and admits consi- 
deration for it, and the only defence is that which is setup in the 4th 
paragraph of his written statement. That parigraph runs as follows 

4 -u ^ settlement of accounts was come to between 

and it was thereupon agreed between them 
that the said hundis should be cancelled, and that the defendant should 

pay the plaintiff the sum of Rs. 4,000 in cash and give him a promissory 

note for the sum of Rs. 7,000 in full discharge of all his claims against the 

defendant in respect of the said hundis and of all other claims against the 

defendant up to that ; and it was further agreed between the plaintiff and 

the defendant that the plaintiff should not bring any suit to enforce 

payment of the said promissory note until the defendant’s share in the 

awarded in the Land Acquisition case No. 181 of 

1892 in the Court of the District Judge of 24-Pergunnahs should be 
received by him. 

The question is whether evidence in proof of the alleged contempora- 
neous oral agreement set up in that paragraph of the written statement is 
admissible, having regard to the terms of s. 92 of the Evidence Act. 

It was suggested on the part of the defendant that the more convenient 
If not the right course would be to admit the evidence in the first instance 
reserving the question of law as to its admissibility until the final 
judgment in the case. No doubt that course has advantages and is a proner 

■enough course to follow [403] in certain cases, but having regard to the 

the a^ppeal Court in the case of Jadu Eai v. Bhobotaran 
JSundy 1 do not think that course is open to me in the present instance. 

Their Lordships expressed the view that questions as to admissibility 
of evidence should be determined as they arise, and the particular question 
as to which that opinion was expressed was a question under s. 92 of the 

Evidence Act. It seems to me therefore I ought to proceed to determine 
tiae question of law which has now been raised. 

The oral agreement which is sat up in the 4th para of the written 
statement, and which is sought to be proved for the purpose of limiting 
the defendand*s liability under the promissory note, must, it seems to me 
toe read in one of two ways. Either it must be read in the literal sense 
of the words, as constituting an underbaking on the part of the plaintiff 
not to enforce the note by suit until the hanpening of a certain event or 
-else it must be read as meaning that the legal obligation of payment was 
to be postponed to, or made conditional upon, the happening of a certain 
event. In whichever sense the words are read, the agreement appears to 
me to have the effect of varying the terms of the contract as contained in 
the promissory note, and I think the result is the same whether the section 
be read in the light of the English cases which have been cited, or whether 
it be construed apart from those authorities. 
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1897 Under the promissory note the engagement is an absolute engagement 

Ma rch 19 . to pay on demand. The defendant seeks to set up a contemporaneous oral 

Ort^twat effect of which is to qualify or restrict that engagement. 

v^KicriiMAD The case of Moseley v. Hanford (1) is clear authority to the effect 

CIVIL. that m England the evidence of such an oral agreement would be 

inadmissible. In that case, which was a suit on a promissory note 

payable on demand, tbe defendant set up a stipulation that it was to 

be paid on the sellers giving up [404] possession of certain premises sold 

to him. Tenterden, C. J., regarded the stipulation as having the effect of 

providing that the promissory note was not to be put in suit till a given 

event happened, and he held that the evidence of such an agreement was 
inadmissible. 

There are numerous other English authorities to the same effect to 

which I need not refer, inasmuch as tbe argument for the defendant is not 

so much that under the English law the evidence is admissible, but that 

proviso 3 to s. 92 of the Evidence Act has the effect of altering the English 
law. 

Proviso 3 is as follows : — 

Tbe existence of any separate ornl agreement constituting a condi- 
tion precedent to the attaching of any obligation under any such contract^ 
grant or disposition of property, may be proved.’* 

What Mr. Dunne contends is that the general law laid down by 
8. 92, that no contemporaneous oral agreement can be proved to vary 
the terms of a written contract, is qualified by proviso 3 to this extent, 
that tbe terms of a written contract may be varied by proof of a contem- 
poraneous agreement if the effect of such agreement is to postpone a 
certain obligation under the contract or to make it conditional upon th© 
happening of a certain event. I am of opinion that this is not the meaning 
of the proviso. I do not think it can be read as saying that something 
may be done under certain circumstances, which ?. 92 says cannot ba 
done. I do not think that it was intended by proviso 3 to permit the 

terms of a written contract to be varied by a contemporaneous oral agree- 
ment; but having regard to the illustrations {b) and O'), I think the 

proper meaning of proviso 3 is that a contemporaneous oral agreement 

to the effect that a written contract was to he of no force or effect at all, 
and that it was to impose no obligation at all until the happening of a 
certain event, may be proved. 

Placing that construction on proviso 3 brings it into general harmonv 
with the terms of the section, and I think this view of the proviso find© 
support in the opinion expressed by Garth, 0. J., in [405] the case of 
Jugatanund Misser v. Nergan Singh (2) and also in the opinion expressed 
by Mr. Justice Straight in the case of Cohen v. Ba7ik of Bengal (3). It is 
to be observed, moreover, that Mr. Justice Spankie, who considered that 
tbe evidence of the oral agreement sought to be proved in that case was 
admissible under the proviso, proceeded upon the view that such agree- 
ment did not vary the terms of the written contract on which the suit 
was based. 

Now, in the present instance, the oral agreement sought to be proved 
does not provide that the promissory note was to have no force or effect 
until the happening of the particular event mentioned, but it purports ta 
provide that the promise to pay on demand, though absolute in its terms, 
was not to be enforceable by suit until the happening of that event, or ia 


(1) (1830) 10 B. & 0. 729. 


(2) 6 x:. 433. 

2C6 


(3) 2 A. 598. 
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other words, that the legal obligatioa to perform the promise was to be 
postponed. I think it clear that such an agreement does not fall within 
proviso 3 of s. 92, and that being so. the defence fails, and there mast be 
a decree in favour of the plaintiff for Rs. 7,000, with interest at 6 per cent, 
from date of the note to the date of decree with costs on scale 2 and 
interest on decree. 

Attorney for the plaintiff ; Mr. N. C. Bose. 

Attorneys for the defendant : Messrs. Watkins cf- Co. 
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APPELLATE CIVIL. 

Before Mr. Justice Macpherson and, Mr. Justice Wilkins. 


Upendra Lal Boral (Plainti^) V. Hem Chandra Boral 

{Defendant)."' [27th August, 1897.] 

Mindu Law — Will — Construction of will — Executory bequest — Gift to an idol not in 
existence at the testator^ s death — Existence of idol — Dedication* 

No valid gift or dedication of property can be made by will to an idol not in 
existence at the time of the testator’s death. 

[406] The power conferred by will to make a gift must be a power to convey 
property to a person in existence, either actually or in contemplation of law at 
the death of the testator. Bai Motivahoo v. Bai Mamoobai (1) relied upon, 

COverroled, 37 0 128 (163) = 10 C.L J. 355 = 3 Ind, Gas. 642 = 14 C.W.N. 18 ; F., 29 
C. 260 (274) : 11 O.C. 271 ; Rel., 8 C.L.J. 489 = 12 C.W.N. 808.] 

The facts of the case appear sufficiently from the judgment of the 
High Court. 

Babu Saroda Gharan Mitter, Babu Karuna Sindhu Mukerjee, and 
Baba Jasoda Nandan Paramanik, for the appellant. 

Mr. W. C, Bonnerjee, and Babu Kishori Lal Sarkar, for the res- 
pondent. ^ 

Babu Saroda Charan Mitier.— There is a good gift to the idol to be 
established by the wife. At any rate there is a direction to the wife to give 
the property to the idol to be established by her. She must be taken to 
be a trustee for the idol to be established. In any case she is entitled 
to make a disposition of the husband’s property in favour of the idol 
under the Hindu law, particularly as it was her husband’s wish that} she 
should do so. 

Mr. W. G. Bonnerjee, for the respondent. — No gift can be made by 
a Hindu either directly or through the intervention of trustees to a person 
(and an idol is a juridical person), unless he was in existence at the time 
the gift took effect. Tagore v. Tagore (2). An idol cannot be said to have 
juridical existence, unless it has been consecrated by the appropriate 
ceremony performed and mantra pronounced. See Doorga Proshad Dass v. 
Sheo Proshad Pandah (3). A Hindu may leave authority to another to 
appoint his property in favour of a third person, but the person in whose 
favour the appointment is to be made must be in existence at the time of 
the Hindu’s death. See Bai Motivahoo v. Bai Mamoobai (1). It is clear 
on all the authorities that a Hindu widow cannot dedicate the whole of 
her husband’s property to idols to the detriment of his heirs. 

• Appeal from Original Decree No. 112 of 1896, against the decree of Babu Kalipro- 
'8unno Mukerjee, Subordinate Judge of Dinagepur, dated the 19th of March 1896. 

(1) 21 B, 709 = 24 I. A. 93. 

(2) 9 B. L. R. 377=1. A. Sup, Vol. 47. (3) 7 C.L.R. 278. 
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Babu Saroda Gharan Milter in reply. 

The judgment of the High Court (Maopherson and WiLKiNS 
JJ.J was as follows : — * 

JUDGMENT. 

C407] The appellant, in order to succeed in his suit, must show thafc 
there has been a valid gift or dedication of the property to the idol, and 
that he is entitled to be the shebait, 

Behari Lai Boral, who was the former owner of the property, made 

a will on the 17th Bysak 1280. In it he expressed his intention to 

establish the service of an idol, to construct a temple, and to appoint his 

vnie Atarmoni to be the shebait. In the event of his being unable to 

effect this, he provided that she shall, by virtue of bis will and in the 

exercise of powers equal to his own, establish the service of an idol, and 

by making a will in favour of it, manage the properties, construct a temple 

and perform the sheba. Then there are certain provisions relating to the 

management and restricting alienation, and authorising her to appoint 

another person to be the shebait. The will concludes by providing that if’ 

Atarmoni died before doing those acts, the heirs of his spiritual preceptor 

and his family priest and his heirs should maintain the sheba and manage 
the properties. 

On the 19th Bhadra 1280 he executed an anumatipatro. This refers 
to the will and its provisions, and authorises Atarmoni to adopt one to 
five sons in succession. It provides that during her lifetime she should 
possess and manage the properties left by him ; that on her death the 
dattaka son should be the shebait, and that if he died unmarried his 
spiritual preceptor and his priest with their sons, grandsons, t^o., in succes- 
sion, should be the shebaiis and as such possess the properties and per- 
form the shebas. Behari Lai died without making any further disposi- 
tion of his property, and at the time of his death there was no idol in 
existence. Atarmoni did not take out probate of her husband’s will, and 

in the ordinary course of succession she would as his widow and heiress 
hake bis estate. In 1875 she established an idol, and in 1883 she adopted 
a son who died soon after the adoption. Atarmoni died in 1887, having 
made a will by which she appointed the appellant to be the shebait. The 
respondent is the brother of the adopted son. 

We agree with the learned Subordinate Judge that Behari Lai made 

no devise of his property to his widow or to the idol, and that his widow 

succeeded as his heiress. Reading together [408] the wiU and the 

anumatipatro it could at the most be said he gave a life-estate to his 

widow with power to make a gift to an idol to be established by her, or 

that he appointed her executrix with a similar power. It does not seem 

to us to matter much which view is taken. If there was a gift to the 

idol It was bad because there was no idol in existence at the time of his 

death , if there was a power to make such a gift the power was ioeffeotivOi 

because, on the authority of Bat Motivahoo v. Bai Majnoobai (1). we think 

that the power must be to convey to a person who was in existence either 

actually or in contemplation of law at the death of the testator, and the 

idol to which the dedication is said to have been made was not then in 
existence. 

We are unable to agree with the learned Vakil for the appellant that 
the idol was in existence in contemplation of law. The deity, no doubt, is 


(1) 21 B. 709 = 24 I. A. 93. 
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always in existence, but there could be no gift to the deity as such, and 
there was no personification of the deity, to whom the gift could have 
been made or who was capable of taking it. We must hold, therefore, 
that there was no valid gift or dedication to this idol either by Behari Lai 
directly or by his widow under the powers conferred upon her by the will. 

It is argued that, assuming there was an intestacy, and that Atar- 
moni succeeded as her husband’s heiress, the gift of the whole of the 
property to the idol would still be good because it was made in accordance 
with the well-expressed wish and intention of her husband. But 
Atarmoni adopted a son under her husband’s authority and the adoption 
related back to the time of her husband’s death. On the adoption the 
widow was divested and the adopted son took. Even assuming that she 
kept the life-estate she had no power to make a gift which would enure 
after her death. We may observe also that the anuinatipatro in effect 
revoked the power of appointing a shebait conferred on her by the will. 
An adoption being made, the succession to the shebaitship was regulated. 
In our opinion the appellant cannot in any view of the case succeed, and 
the appeal must be dismissed with costs. 

B. D. B* Appeal dismissed. 


25 C. 409. 

[409] APPELLATE CIVIL. 

Before Mr, Justice Trevelyan and Mr. Justice Stevens, 


Harak Chand {Defendant) v. Deonath Sahay and others 

{Plaintijff^s) , 

Bhagbut Prosad Singh {Defendant) v, Deonath Sahay 
and others {Plaintiffs.)* [30fch August. 1897.] 

Limitalion Act (XV of 1877), s. 22 — Assignment pendente lite — Substitution of assignees 
as plaintiffs. 

In a suit instituted within the period prescribed by the law of limitation, 
the plaintiS assigned over his interest, and the assignees were substituted on the 
record in the place of the original plaiotiff after the said period had expired. 

Held, that under s. 22 of the Limitation Act (XV of 1877) the suit was barred 
by limitation. Suput Singh v. Imrit Tewari (1) distinguished. 

EF., 26B. 730 (733); Appr., 31 O. 612 = 5 C.L.J. 486 = 11 O.W.N, 621 = 2 M.L,T. 312 
(F.B) ; Cited, 25 P.R. 1903 = 74 P.L R. 1903; 69 P.R. 1902 ; R.. 34 G 941=6 
O.L J. 237 = 11 C.W.N. 959 ; 9 O.W.N. 883 ; D., 7 C.W.N. 817 (821); 3 P.R. 
1907 = 3 P.L.B. 1908.] 

The facts of this case appear suflSciently from the judgment of the 
High Court. 

Harak Chand, defendant No. 13 (in appeal No. 388), and Bhagbut 
Prosad Singh, defendant No. 18 (in appeal No. 366), appealed separately 
to the High Court. 

Dr. Rash Behary Ghose, Moulvie Mahomed Yusuf, Babu Karuna 
Sindhu Mukerfee, and 'B&bn Debendra Ghandra Mallik, for the appellant 
in No. 366. 

Mr. C. Gregory, Dr. Asutosh Mukerjee, Moulvie Mahomed Isfak, and 
Mr. J, R, Percival, for the respondents in No. 366. 

* Appeals from Original Decrees Nos. 366 and 388 of 1895, against the decree of 
Babu BotodaProsanna Shome, Subordinate Judge of Patna, dated the 26th of August^ 
1896. 

(1) 5 C. 720. 
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Babu Isioar Chandra Ghakrabarti, and Babu Jagat Chandra Banerjee, 
for the appellant in No. 388. 

Mr. C, Gregory, Moulvie Mahomed Isfak, and Mr. J. R. Percival, 
for the respondents in No. 388. 

The judgment of the High Court (TREVELYAN and STEVENS, JJ.> 
was as follows : — 

JUDGMENT. 


This suit was brought on the 4th September 1894 by Deonath Sahay 
for the purpose of enforcing a mortgage which h id [410] been executed 
in the name of one Ganesh Dutb Singh whose servant he was. Pending 
the suit Deonath Sahay transferred his interest to Amrit Singh and Sri 
Krishen Singh, who by an order, dated the 17th April 1895, to which we 
shall hereafter refer, were substituted in hia place as plaintiffs. 

The main defence in the Court below was that the mortgage was not 
a genuine transaction, and therefore could not he sued upon. 

We have heard the evidence on which the learned Judge decided the 
case, and we have no reason whatever to differ from his conclusion. He 
found that the mortgage was a genuine one, and that Deonath Sahay 
was the beneficial owner thereof. A certain number of observations are 
capable of being made with regard to the evidence, but we think they have 
been fairly met. 

The learned Judge had the opportunity of seeing the witnesses, 
and ibis impossible for us to say that there is any error in his decision. 
We are not even prepared to say that if we were trying this case as a 
Court of first instance we would come to a different conclusion. 

Another question, which is a more serious one, has been argued 
before us. Ibis contended that the suit is barred by limitation. This 
defence was not taken in the Court below. But that ciroumstanoe does 
nob in any way permit us to exclude it from our consideration. Section 4 
of the Limitation Act provides that every suit which is instituted after 
the period of limitation prescribed therefor shall be dismissed, although 
limitation has not been set up as a defence- If a suit is barred by 
limitation it is the duty of the Court to dismiss it. Therefore, as the 
question is raised in the memorandum of appeal before us, we must deter- 
mine whether the lower Court was right in not dismissing this suit. 

There is no doubt that as originally instituted the suit was not 
barred by limitation. The question is whether, as now constituted, the 
defence of limitation is nob fatal to it. The suit was brought just within 
twelve years of the due date. Having regard to the decision of a Full Bench 
of this Court [411] in the case of Ginoar Smgh v. Thaktir Narain 
Singh (1) it is admitted that this case is governed by art. 132 of the second 
schedule of the Limitation Act. Therefore twelve years is the period 
applicable. As we have said Amrit Singh and Sri Kishen Singh were 
made plaintiffs on the 17th April 1895, it is necessary for us to see what 
the order then made was. The whole question depends, in our opinion, 
on the terms of that order. 

On the 1st April 1895, Amrit Singh and Sri Kishen Singh 
filed a petition saying that the plaintiff had sold his entire right and 
interest in the amount in suit for 8,000 rupees to them ; that he has 
no connection with the suit and no right to take measures under it, 
and they asked that by striking off the name of the original plaintiff 
Deonath Sahay their names may be brought in the category of the 


(1) 14 C. 730. 
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plaiofciti’s, and thab all the proceedings in the suit may be held in their 
presence from the date of the petition. On the same day Deonath 
Sahay filed a petition consenting to the order asked for. On the 17th 
^pril 1895 the order was made and is recorded in the order sheet 
as follows : * No objection being made to-day, let the purchasers’ 
names be substituted vice the original plaintiff, and that the case do 
proceed. In register of suits note is bo be made accordingly.” The 
alteration made in the heading of the plaint is as follows : “Under an order 
dated the 17bh April 1895 Sri Kishen Singh, alias Hazoori Singh, son of 
Rup Narain Singh, deceased, inhabitant of mohallah Andarkila, one of the 
mohailahs of Behar, and Amrit Singh, son of Meherban Singh, deceased, 
inhabitant of mouzah Onawan, pergunnah Bahar, purchasers of the claim 
of the plaintiff were brought under the category of the plaintiffs ” The' 
subsequent proceedings in the suit were headed in the same way, and 
it does not appear thab Deonath Sabay had anything more to do 
with the suit. He is made a parsy to this appeal but this does not 
affect the question. The judgment of the lower Court is headed : 

Sri Krishen Singh and another. ” Thab seems to show that the 
Subordinate Judge, who made the order of 17bh Aoril 1895, himself 
understood the name of the original plaintiff was struck out ; and that is 
the order in terms which has been made. If the new plaintiff had been 
[412] added to the list of plaintiffs no difficulty would have arisen. But 
it is contended under s. 22 of the Limitation Act thab, as the original 
plaintiff is no longer a party to the suit, the suit must fail. The first part 
of that section is as follows : “ When after the institution of a suit a new 
plaintiff or defendant is substituted or added, the suit shall, as regards him, 
be deemed to have been instituted when he was so made a party.” There 
is no doubt that, taking the words of thab section bo bear their legitimate 
meaning, the suit must be barred so far as the substituted plaintiffs are 
concerned. It may, perhaps, appear extraordinary thab an assignment 
pending suit should have this effect, and that although the right of the 
original plaintiff is not barred, the right of his assignee should be barred as 
soon as ic is acquired. Id might perhaps have been possible for us bo put 
on that section a construction which does not apply bo assignments pendente 
lite, bub the proviso seems to show that it does so apply. It shows that 
the section was not intended to allow any benefit to those whose rights are 
acquired during suit, as it expresses in one of such cases an exemption 
from the operation of the section. Our attention has been called to a 
decision of Sir Richard Garth and Mitter, J., in Supiit Singh, v. Imrit 
Tewari (1). In some respects that case is similar to the present case. 
There, however, the substituted plaintiffs obtained leave bo carry on the 
suit. No such leave has been obtained here. It is very unfortunate, but 
we feel ourselves unable bo avoid acting upon the plain words of the section. 
This is not the only case where an assignee may be in a worse position so 
far as limitation is concerned than his assignor. An assignee from a 
person who has the exemption given to minors does not obtain the same 
exemption, and a case similar to the present one might occur with regard 
to an assignee from a person who was a minor at the time the transaction, 
which he seeks to set aside, took place. We cannot but feel that we may 
be doing a certain amount of injustice in this case ; bub we think thab the 
Legislature has prevented us from coming to any other conclusion. We 
accordingly dismiss the suit. 
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The appellants are entitled to their costs in the Court below, C413] 

but, as the defence of limitation was not raised in that Court, and as the 

expense of this appeal has been brought about by such omission, we 

think that the appellants ought to pay the respondents* costs of the appeals 
in this Court. 

S- c. 0. Appeal allowed. 


25 C. 418 = 2 C W.N. 257. 

APPELLATE CRIMINAL. 

Before Mr. Justice Banerjee and Mr. Justice Wilkins- 


The Legal Remrmhrancer (Appellant) v. Chema Nashya 

(Respondent).* [21st October, 1897.] 

Kvide^ice Act, (I of 1872), s. 27 — Information received from tJie accused — Statement 

leading to the discovery of a faci^Adynissihility of such statement. 

If the statement of an accused person in the custody of the police is a necessary 
preliminary to the fact thereby discovered, it is admissible under s. 27 of the 
Evidence Act ; it is immaterial whether the statement is sufficient to enable the 
police to make the discovery by themselves, or is only of such a nature as to 
require further assistance of the accused to enable them to discover the fact. 

Empress of India v. Pancham (1) dissented from'; Queen-Empress v. Nana (2) 
followed ; Adu Shikdar v, Queen-Empress (3) referred to. 

£R., U.B.R. (1906) 3rd. Qr. Evid. p. 3. ; 2 8.L.R. 27 0r. = 10 Or. L.J. 2.39.] 

This appeal was presented by the Local Government under s. 417 of 
the Criminal Procedure Code (Act X of 1882) against an order of acquittal 
in appeal by the Sessions Judge of Rungpore, setting aside the order of 
the Deputy Magistrate convicting the accused. 

The facts of the case appear from the judgment. 

No one appeared on behalf of the accused. 

The following judgments were delivered by the High Court (BanER- 

JEB and Wilkins, JJ.) 


JUDGMENTS. 

[ 414 ] Wilkins, J, — In this case the accused was convicted by the 
Deputy Magistrate of Nilphamari, on the 9th March last, with having 
dishonestly retained certain stolen property, viz., Rs. 940-0 in cash and a 

and was sentenced under s. 411 of the Indian Penal Code to 
nine months rigorous imprisonment. On appeal the Sessions Judge of 
Rungpore set aside the conviction and sentenced and acquitted the accused, 
4 P-Dd against this order the appeal which is now before us has been filed by 
the Local Government under s. 417 of the Criminal Procedure Code. 

The circumstances of the case as disclosed hy the evidence were 
these : On the night of the 11th February 1897, the house of one 
Keramutulla Sarkar was burglariously entered and a brass haguna with 
its contents, viz., Rs. 1,000-0 in cash, and two silver ornaments were stolen 
from it. Information was given to the Police who took up the enquiry, and 
in the course of their investigation unsuccessfully searched (amongst others) 
the house of the accused. On the 14th February the accused was question- 
ed by the Sub-Inspector and made certain statements to him, offering to 

•Criminal Appeal No. 2 of 1897, against the order passed bv A. Ahmad, Esq., 
Officiating Sessione Judge of Rungpur, dated the 16th of April 1897. 

(1) 4 A. 198. (2) 14 B. 268. (3) 11 C. 636. 
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produce the stolen property. In consequence of those statements, a 1897 
number of witnesses were taken by accused to a field close to his bouse, and Oct. 21. 
there at a spot pointed out by the accused the stolen bagima was dug out — 
of the ground ; then accused took the party to tbe outer-courtyard of his Appel- 
house, and pointed out a spot in a drain close by : further digging in the LATE 
slope of the ditch at a place covered with rubbish brought to light an CRIMINAL, 
earthen pot containing Us. 940-0 declared by accused to be part of the — 

stolen Rs. 1,000-0. Upon these facts the Deputy Magistrate convicted 26C. 
the accused. 2 C.W N. 

The defence of the latter was to the effect that complainant had 237. 
falsely brought the charge against him because lie wished to marry a 
widowed sister of the accused, and tbe latter would not allow him to do so. 

But no evidence was adduced in support of this plea. The prosecution 
witnesses were none of them cross-examined on the point, and tbe accused 
merely called witnesses who attempted to show (bub failed) that the first 
search of the accused’s premises, including the actual places where the 
property was dug up, had failed to discover the stolen property, which 
accordingly [415] must have been deposited by or on behalf of the 
complainant where it was subsequently found. 

The Sessions Judge, in acquitting the accused, has entered into 
certain arguments which are not very easy to understand. It is of course 
correct to say that, as a general rule, a confession made to a police ofScer is 
not admissible in evidence. But s. 27 of the Evidence Act provides that 
when any fact is deposed to as discovered in consequence of information 
received from an accused person, in the custody of a police officer, so much 
of such information (whether it amounts to a confession or not) as relates 
distinctly to a fact thereby discovered, may be proved. Consequently, the 
Magistrate was not in error in recording so much of the accused’s state- 
ment to the Police as led to the discovery of the stolen property in this 
case. It is perfectly well proved that the accused did make such a 
statement, that he did take the search-party to two secret places 
that he did indicate that there the stolen property was buried and 
that when these places were dug up. the stolen property was’ then 
found. The conclusion is irresistible, the guilty knowledge of the accused 
m clearly established, and no further proof of his dishonesty was neces- 
sary. If the Magistrate recorded a little more of the accused’s statements 
to the Sub-Inspector than the law would strictly justify, the accused has 

not been prejudiced thereby; there is ample evidence, apart from that, 
against him. 

I should, therefore, set aside the order of acquittal passed by the 
Sessions Judge, and restore the order of the Deputy Maeistrate convicting 
and sentencing the accused under s. 411 of the Indian Penal Code, and I 
would direct the Magistrate to issue his warrant accordingly, in order that 

the accused may serve out that portion of the original sentence which is 
still unexpired. 

Baner.TEB, J, — I concur. I only wish to add a few words with 
reference to the applicability of s. 27 of the Evidence Act to this case. 

The learned Deputy Magistrate is wrong in saying that " s. 27 of the 
Evidence Act does nob apply because, to use the words of Straight, J., in 
Empress of India v. Pancham (1), [416] it was by the accused’s own act 
and not from any information given by him that the discovery took place.” 

In the first place, the facts here were different from those of the case cited, 

(1) 4 A. 198. 
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the property in this case haviog been actually found out, not by the accused, 
but by one of the witnesses who dug up the property at the direction of 

the Sub- Inspector, upon the place being pointed out by the accused. 

Appel- And in the second place, the view taken by Straight, J., in the case 
LATE referred to, has been dissented from by a Full Bench of the Bombay High 
Criminal. ^ l-iter case, Queen-Empress v. Eayia (1) which in my opinion 

lays down the correct rule, that where the statement of the accused 
is a necessary preliminary to the fact discovered, it is admissible 
under s. 27 of the Evidence Act, the question whether the statement is 
sufiQcient to enable the Police to make the discovery by themselves, or is 
only of such a nature as to require further assistance of the accused to 
enable them to discover the fact being immaterial. In this view, the 
statement of the accused that the property in question had been kept 
concealed by him in the place pointed out, though that statement was made 
while the accused was in police custody, and not in the immediate presence 
of a Magistrate, would bo admissible evidence against him. The view I 
take is in no way inconsistent with that taken by this Court in Adu 
Shikdar v. Queen-Empress (2) ns the part of the information or statement 
that is here used as evidence against the accused under s. 27 relates 
distinctly to the fact thereby discovered and does not go beyond it. 

S. C. B. 


25 C. 416 = 2 C.W.N. 347. 

APPELLATE CRIMINAL. 

Before Mr. J7istice Bancrjec and Mr. Justice Wilkins. 

Nabi Baksh alias Ali Baksh (Appellant) v. Queen-EmpresS 

(Respondent.)* [15th September, 1897.] 

TJuft — Bevioviiig a thing with the object of causing trouble to the owno — Wrongful loss* 

The accused, who was charged by his master with ha\ing committed theft of a 
box, stated that ho bad removed the box and left it concealed in the [417] 
cowshed to give a lesson to his master. The Sessions Judge in his charge to the 
jury said : “ If the jury find that the accused removed the box to put the owner 
to trouble, that is causing wrongful loss to the owner, and the act is theft;” and 
the jury returned a verdict of guilty, finding “ that the Inking was with the 
intention of putting the owner to trouble.” 

Eeldt the above charge and verdict were based on an erroneous view of the law, 
It cannot be said that removing a thing to put the owner to trouble w necesearilj 
and in every case causing “wrongful loss.” 

The facts of the case appear from the judgment. 

No one appeared on behalf of the accused. 

The judgment of the High Court IBaneu.iee and WiLKiNS, JJ.) was 
as follows : — 

JUDGMENT. 

The appellant Nabi Baksh alias Ali Baksh Sheikh was tried before 
the Sessions Court of Murshidabad for the ohence of theft committed by 
him while he was a servant of the complainant, and committed after two 
previous convictions. He was found guilty by the jury and he admitted 
two previous convictions ; and ho has been sentenced by the learned 
Sessions Judge to two years’ rigorous imprisonment under ss. 381 and 75 
of the Indian Penal Code. 

•Criminal Appeal No. 646 of lb97, made against the order of L. Palit, Esq., 
Officiating Sessions Judge of Berhampur, dated the 29th of July 1897. 

(1) 14 B. 260. (2) 11 0. 636. 
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He has appealed against the conviction and sentence : and the trial 
having been by the jury, the appeal lies only on a matter of law, (see s. 418 
of the Criminal Procedure Code) ; and this Court can alter or reverse the 
verdict, only if it is of opinion that the vedict is erroneous owing to a 
misdirection by the Judge or to a misunderstanding on the part of the jury 
of the law as laid down by him [see s. 423 cl. id)]. 

We are of opinion that the verdict of the jury in this case is erroneous 
owing to misdirection by the Judge. For the learned Sessions Judge in 

his charge to the jury said : '‘If the jury find that the accused removed the 
box to put the owner to trouble, that is causing wrongful loss to the owner 
and tne act is theft. The jury will consider the accused’s statement in this 
c^nection.” The statement of the accused here referred to was this: 

Bebi then told me to produce the things. 1 brought out this box. which I 
leit concealed m the cowshed, to give a lesson to them.” And the jury 
returned a verdict of [418] guilty, finding “ that the taking was with the 
intention of putting the owner to trouble.” 


Now the above charge and verdict are, we think, based on a clearly 
erroneous view of the law. It is true that to constitute the offence of 
theft it is not necessary that the taking should be permanent or with an 
intention to appropriate the thing taken, or that there should be wrongful 
gam to some one in addition to wrongful loss to the real owner [see s, 378 
of the Indian Penal Code, Illustration (Z). Queen- Empress v. Sricharan 
Chungo (1)J. But lo constitute theft there must be an intention to take 
the thing in question dishonestly, that is. with intent to cau^^e wrongful 
gain or wrongful loss, and can it be said that removing a box “ to put tbe 
ownei to trouble is necessarily and in every case causing wrongful 
loss? The answer must, we think, be in the negative. For, otherwise 
a peison, keeping concealed for a time a valuable thing belonging to a friend, 
who is a careless man, in jest for the purpose of causing him a little anxiety, 
or in earnest for the purpose of teaching him the salutary lesson of being 
careful, would be guilty of theft, a result which the Legislature could never 
have intended. No doubt the language of s. 23 of the Indian Penal 
Code which defines wrongful loss, and says a “ person is said to lose 
wrongfully when such person is wrongfully kept out of any property as 
well as when such person is wrongfully deprived of propertv,” might at 
first sight seem to create a difSculty in the way of accenting the view 
we take. But the difficulty is only apparent and nob real. Of course, 
when the owner is kept out of possession with the object of depriving 
him of the benefit arising from the possession even temporarily, the case 
will come within tbe definition. But where the owner is kept out of 
possession temporarily nob with any such intention, but only with tbe 
object of causing him trouble in the sense of mere mental anxiety, and 
with the ultimate intention of restoring the thing to him without exacting 
or expecting any recompense, it is difficult to say that the detention 
amounts to causing wrongful loss in any sense. 


[419] We, therefore, hold that the verdict in this case was erroneous 
owing to a misdirection by the Judge, and we reverse it accordingly and 
acquit the appellant. 

Having regard to all the circumstances of the case, we have not 
thought it necessary to order a retrial. 
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Before Mr. Justice Banerjee and Mr. Justice Wilkins. 


Chundra Kumar Dey, Municipal Overseer {Complainant) v, 
GONtSH Das Aoarwalla (Accjised).^ l'8th November, 1897] . 

Ber^gal Municipal Act (Bengal Act III of \88i}. ss. 237, 238 and 21S— Notice of in- 
tention to build (^( 7nmeHcvig to build before sanction — Iltfusal of sanction within 
the period of six uetks— Liability to fine. 


If a person after giving notice in writing of his intention to erect a house under 
8. 237 of the Bengal Municipal Act (Bengal Act III of 1884) commences to build 
without waiting for the six weeks mentioned tberun [as he is not bound to do 

under the Act there being no such provision in it] bo does not necessarily contra- 
vene the law. 

Bub if be so acts, the reasonable view must bo that he does it at bis risk, his 
act being liable to be iroatod as one in contravention of arjy legal order of the 
Commissioners issued within the statutory period of six weeks, if such order does 
not sanction the proposed building ; the above appears to bo the only reasonable 
view of s. 238 of the Act 


Reference under s. 438 of the Criminal Procedure Code submitted 
by the Deputy Commissioner of Lakhimpur. 

The facts of the case appear sufficiently from the letter of reference, 
the material portion of which was as follows : — 

In this case one Gonesh Das Agarwalla, a merchant of Debrugarh, 
applied to the Municipal Commissioners, on the 20th July 1897, for 
permission to erect a house on the Strand Road. 

The Vice-Chairman enquired into the case, and as the result of his 
enquiry a notice was issued on Gonesh Das, directing him not to erect the 
house and to demolish it, if already built. This notice was served on 
August [ 420 ] 5th, 1897, after tlie building had been completed. The Vice- 
Chairman reported the matter to the Chairman, who instituted a prosecu- 
tion under s. 273 of the Municipal Act. 

The case was tried by the Senior Extra Assistant Commissioner who 
found that the notice under s. 238 was served after the building was 
completed. He was of opinion that tlie accused should not have proceeded 
with the building without permission, hut should have waited six weeks 
to allow the Commissioners to pass orders on his application. He was 
of opinion that the provision of s. 238 (1) had been contravened, and that 
an offence had been committed under s 273 (1). 

“The accused was fined Rs. 20. 

I consider tlie accuracy of the finding of the lower Court extremely 
doubtful. Section 273 (1) provides that whoever begins to build contrary 
to the provision of s. 238 is liable to punishment. As the accused 
admittedly made an application to the Commissioners asking for permission 
to build the house bo has clearly not contravened the provision of 
8. 238 (1) and is. therefore, apparently not liable under s. 273 (1). 

The Commissioners have a separate remedy. They may direct the 
demolition of the building already erected without their consent. They 
have actually, it appears, directed the accused in the notice, dated the 3rd 
August 1897. to cemolish the building, but he has not apparently taken 
any stops to carry out this order. 


• Criminal Roferenoo No. 290 of 1897, made by L. J. Kershaw, Esq.. Deputy 
Commissioner of Lakhimpoie, dated the 2l8t of October 1697, 


278 



XIIL] CHUNDRA KUMAR DBY V. GONESH DAS AGARWALLA 25 Cal. 422 


“ The lower Court (as appears from the explanation of the Magistrate) 1897 
was of opinion that the accused was legally bound to wait six weeks before Nov. 8. 
he commenced building. 

“ I venture to differ from this view. The framers of the Act apparently CRIMINAL 
desired to place no restriction to the commencement of operations in RefER- 
pucca buildings. In the erection of huts, the builder is bound under encE. 

8. 243 to give one month’s notice before he commences building. There 

does not appear to be any such provision in the case of pucca buildings. 25 C. 119. 

'* I venture to submit on these grounds that the conviction is bad in 
law and should be set aside.” 

No one appeared in support of the reference. 

The judgment of the High Court (Banerjke and WiLKINS, JJ.) is 
as follows : — 

JUDGMENT. 

In this case the accused Gonesh Das Agarwalla was convicted by the 
Extra Assistant Commissioner of Debrugarh under s. 273 (1) of the Bengal 
Municipal Act III of 1884 (as amended by Bengal Acts IV and VI of 
1894) for having begun to build a house [421] contrary to the provisions 
of s. 238 of the Act and was fined Rs. 20. The Deputy Commissioner of 
Lakhimpore has referred the case to this Court under the provisions of 
s. 438 of the Criminal Procedure Code, as he is of opinion that the convic- 
tion of the accused is bad in law, inasmuch as tbe notice issued by the 
Municipal Commissioners forbidding the erection of the house, and which 
was served upon the accused after the house had been completed, was too 
late, and that the accused was not bound to wait for the permission of 
the Commisonerss before commencing to build the house. 

It is an admitted fact that the accused did, before commencing to 
build the house, give a written notice to the Commissioners under s. 237 (1) 
of tbe Act. The question is whether the accused in commencing to 
build before getting the permission of the Commissioners, and without 
waiting for the “ six weeks ” mentioned in that section, contravened the 
provisions of s. 273 (l) of the Act. 

Under s. 237 of the Act tbe Commissioners were allowed six weeks 
from the receipt of the notice given by the accused to deliberate upon the 
matter, and to grant or refuse sanction for the proposed building ; as a 
matter of fact they refused to sanction it, within the statutory period, but 
in the meanwhile, the accused, without waiting for their decision, 
commenced and completed the erection of the building. 

Section 273 (1) is as follows : “ Whosoever begins to build 

any house contrary to the provisions of s. 238 shall be 

liable to a fine of Rs. 50 ” 

Section 238 (1) provides : “ Should any person commence to erect 

such house in contravention of any legal order of the 

Commissioners issued within six weeks of receipt of a valid notice under 
the last preceding section, the Commissioners may, by notice to be 
delivered within fifteen days, require the building to be altered or 
aemolished ” 

Thus, if the provisions of both these sections are fulfilled, tbe 
Commissioners have two remedies, viz.^ (1) by prosecution and fine under 
B. 273, and (2) by altering or demolishing the objectionable building. 

[422] The question in the present case is, whether the provisions of 
88, 238 and 273 (l) of the Act were fulfilled, or, in other words, whether 
the accused can be said to have commenced to erect the house “ in con- 
travention of a legal order *’ which was not communicated to him until 
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after the building had been completed. So far as we understand the Act, 
the accused was not bound to wait for six weeks befoi’e getting a reply 
to his notice : it is true that the Commissioners are allowed that period 
within which to come to their decision ; but the Act is silent as to the 
counter-obligation alleged against the accused, whatever the intention of 
the framers of the Act mav have been. 

But, though that is so, and though, by commencing to build after 
giving the notice required by s. 237, without waiting for the six weeks 
mentioned in it, a nerson does not necessarily contravene the law, yet 
when he so acts, the reasonable view must be that he does it at his 
risk, his act being liable to be treated as one in contravention of any 
legal order of the Commissioners i 2 <;u 0 d within the statutory period of six 
weeks, if such order does not ‘sanction the urooosed building. As he com- 
mences to build in anticipation of sanction, his act is valid if the sanction is 
obtained ; but if sanction is refused within the statutory period, the act 
from its commencement must he held to have been in contravention 
of the order of the Commissioners, though issued subsequently within the 
statutory period. 

This appears to ns to be the onlv reasonable view of s. 238 of the Act. 
The language of the section is doubtless faulty; but its meaning is ole^r. 

To bold that a building comoletod before receipt of the order of the 
Commissoners refusing sanction within the statutory period is unatfected 
by that order, would he to hold in such cases ss. 237 and 238 are a nullity. 

For these reasons, we think that the order of the Extra Assistant 
Commissioner was r'ght and should stand. 


25 C. 423.P 

[423] CRIMINAL REVISION. 

Before Mr, Jzistice Hill and Mr, JtiUice Wilkins, 

Brown Party, Petitioner) v. PuiTHlRA.T Mandal (2nd Party, 

Opposite Party),* [1st December, 1897.] 

Possession, Order of Criminal Court as to — Procedure Code [Act X of 1883)^ 
s 145 — Parties to proceedings — Manager in possc.ssion. 

A per.son who ig in possession of land merely as manager for the actual pro- 
prietor should not be made a party to proceedings under s. 145 of the Criminal 
Procedure Code. Hehari hall Trigiinait v. Darby fl), followed. 

[D., .31 C. 48 = 7 C.W.N. 825 (82G).] 

The facts of the case appear from the judgment. 

Mr, A. M Dunne appeared for the petitioner. 

Babu Kritanto Kumar Bose, for the opposite party. 

The Denuty Legal Remembrancer (Mr. Gordon Leith), for the Crown. 
The judgment of the High Court (Hill and WILKINS, JJ.) is as 
follows ; — 

JUDGMENT. 

These proceedings were instituted under s. 145 of the Code of Criminal 
Procedure by one Prithiraj Mandal against Mr. A. P. Brown in the Court 
of the Sub-])ivisioDal Magistrate of Kurseong. They relate to four plots 


• Criminal Revision No. 608 of 1897, made against the order passed. 

(1) 21 C. 916, 
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of land which were claimed by the complainant on the ground thab 
he was in possession of them as tenanb. He asserted thai he had been 
dispossessed by Mr. Brown. The proceedings were transferred on the 9th 
April 1897 bo the Court of the Deputy Magistrate of Darjeeling. After the 
Deputy Magistrate had held a local investigation, he drew up a proceed- 
ing under s. 145, requiring the parties to pun in written statements of the 
respective cases and to appear before him for the disposal of the matter in 
due course. In the result he arrived at the conclusion that the complainant 
Prithiraj Mandal was entitled to retain possession of the first and second of 
the plots ; that in resnect of [424] the third plot he was entitled to graze his 
cattle upon it ; and with regard to that particular plot he made an order in 
favour of Prithiraj Mandal under s. 147. With reference to the fourth 
plot his finding was that Mr. Brown was the person in possession, and 
he accordingly ordered him to be retained in possession. 

Exception has been taken to the proceedings and orders of the 
Magistrate upon various grounds. It appears to us, however, that it is 
necessary only to refer to the first, a.s we think it to be conclusive of the 
case. In the written statement pub in on behalf of Mr. Brown, it has 
been stated, and it has been so found by the Magistrate that he, Mr. Brown, 
was not the actual proprietor of the land in dispute, but was there merely 
in the character of a manager for the actual proprietor or:e Mr. Ephgrave, 
who appears himself to be a resident of Darjeeling, and to have been present 
there at the time of these proceedings. 

It has been contended before us upon the authority of the case of 
Behary Lall Tngunaii v. Darhy (1) that, having regard to the fact that 
Brown had no interest in the land, but was in possession merely as 
manager for the actual proprietor, he was not a proper party to these 
proceedings, and that they are therefore bad ab initio. We think that this 
contention is sound ; and that we have no alternative but to give effect 
to it. In the case to which reference has been made the person against 
whom the claim was preferred and who was treated as the second party 
in the case was a Mr, Darby, who was the manager of a certain coal 
company, which claimed to be in possession of the land. What the Court 
there said was this : “We think that this rule must be made absolute, 
and that it is enough for us to say that it must be made absolute, because 
the persons interested are not before the Court. Mr. Darby in whose favour 
this order has been made, in his written statement, states that the property 
in question belongs to a coal company ; and that his position is that of a 
manager of the company. He does not state that he has any interest 
except as manager, and does nob state that he has any independent, 
or in fact any, possession, exceub as representing the company on whose 
behalf he is managing the mine. W^e do not think that that kind of 
[425] possession is a possession such as is contemplated by this section, 
or, as J said just now, that the parties interested are properly before us.” 
We think the principles thus laid down are applicable to the present case, 
and we accordingly set aside the proceedings ab initio. 

The case relied upon by the other side, Protap Narain Singk v. 
Eajendrc Narain Singh (2) in our opinion has no application here. We 
further direct that the costs which were made payable by Mr. Brown by 
the ordeis of the Deputy Magistrate, dated the SOth June and 2nd July, 
if paid, be refunded. 
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Indra Nath Banerjee (Petitioner) v. Queen-Empress on the 

COMPLAINT OF MaTILAL MoOKERJEB AND OTHERS {Opposite Partv).^ 

f8bh December, 1897.] 

X^uisance Cremation Burning -ghat or cremation- ground — Criminal Procedure Code 

\Jict X of 1882), ss. 183. 140, 437 — Jurisdiction of DUtrict Magistrate to order 

further inquiry, in a proceeding under s. 133 of the C<de—'* Legalised nuisance 
Private cremation-ground, duties of owner of—^‘ Public place “ Trade or 
occupation ” — Order of removal of burning ghat — Form of notice. 

A District Magistrate has, strictly speaking, no power under s. 437 of the 
Crimtu^al Procedure Code (Act X of 1882) to order a * further inquiry * into a 
procf eding under a. 133 of the Code, which has been practically dropped bv a 

Subordinate Magistrate, the proper course being to refer the matter to the Hieh 

Court. ® 

Although a burning-ghat or cremation-ground mav not in itself be a “nuisance’^ 
within the meaning of cl. 2,8. 133 of the Criminal Procedure Code (Act X of 
1882). still a Magistrate will have jurisdiction to take action under that section 

if ?t 18 shown that 6uch a ghat or ground is in such an offensive state, or that 

cremation is carried upon it in such an offensive manner, as to be a source of 
injury, danger, or annoyance to persons living in the vicinity. 

Qneen-Empre^sv. Saminadha Pillax (1) and Bamtord\. Turnley (2). referred 
to and discussed. Brindabun Chunder Boy v. Chairman of Municipal 
Commissioners of Serampore (3) distinguished. 

[426] A private propriotnr may be guilty of aote done on his private property. 

Which may give rise to a public nuisance ; the owner of a cremation ground mav bo 

held to create a “nuisance” if he hJIowr the cremation of bodies upon that 

ground to be so performed as to annoy or endanger the lives and properties of 
persons living in the neighbourhood. 

The proprietor of a cremation-ground cannot be paid to be carrying on any 

trade or occupation ” within the meaning of cl. 3. s. 133 of the Criminal 
Procedure Code. 

A Magistrate has no power under s. 133 of the Criminal Procedure Code ta 
order the removal of a burning ghat from its position, but be can directa 
proprietor to * remove the nuisance.” i.e. . to take such stops as would result in 
the cremation of corpses ceasing to be a nuisance to the public, 

[R.. 17 C.P.L.R. 127 (128).] 


The facts of the case, and the arguments adduced, are fully set forth 
in the judgment of the High Court. 

Mr. Jackson. Babu Deqamber Chaiterjee. Babu Debendra Chu 7 ider 
Mulhek, and Babu Divarka Nath Milter, for the petitioner. 

The Deputy Legal Eemembrancer (Mr. Gordon Leith), and Babu 
Samatul Chitnder Dull, for the Crown. 

The judgment of the Court (Hill and Wilkins. JJ.) was as 
foUows : — 


JUDGMENT. 


This is a i ule calling upon the District Magistrate of Burd wan to show 
cause why the order of the Sub-Divisional Officer of Katwa. dated the 2l8t 
July 1897 making absolute, under s. 137 of the Criminal Procedure Code; 
a conditional order issued by that officer on the 24th April 1897 under 
8. 135 of t he Crimmal Procedure Code, and calling upon the petitioner to 


(1) 19 M. 464 (467. 468). 
(3) 19 W.R. C.R. 309. 


Criminal Revision No. 666 of 1897. 


(2) (1862) 31 L J. Q.B, (Ex. Ch.) 286. 
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remove a burning-ghafc from its present position where it is a nuisance, or 
to show cause why such condicional order should nod be made absolute, 
should not be set aside. 

The facts appear to be as follows : — 

Previous to the lOtb June 1893, the burning-ghat or cremation-ground 
in question was situated on the borders of villages Mohanpur and Naibati ; 
on the application of some of the inhabitants of Mohanpur proceedings 
were instituted against the proprietor (the present petitioner) under s. 133 
of the Criminal Procedure Code, and on the 10th June 1993, at the 
instance of the Districc Magistrate, the petitioner removed the burning-ghat 
[427] to its present position. In November 1896 some of the inhabitants 
of Naihati moved the Sub-Divisional Officer under s. 133 of the Criminal 
Procedure Cod^ for the removal of the ghat from its new site, and, on the 
4th March 1897, the Deputy Magistrate declined to interfere, not because 
the ghat as conducted was noD a '* nuisance ” within the meaning of the 
section but because * as there must exist a burning-ghat for the cremation 
of the dead, and as he could not find a more suitable spot, it would be 
futile to take proceedings under s. 133 of the Criminal Procedure Code. 
The result was that the Deputy Magistrate ordered the application to be 
“ filed.” 

The Naihati people then moved the District Magistrate in revision 
of this order, and asked that a proceeding under s. 133 of the Criminal 
Procedure Code might be drawn up against the petitioner to remove the 
said " nuisance from the Naihati village. ” Upon receipt of this petition, 
the District Magistrate ordered it to be forwarded to the Sub-Divisional 
Officer, who was directed to institute fresh proceedings under s. 133. The 
Sub-Divisional Officer accordingly drew up his proceedings of the 24th 
April, with the result that he made the order absolute which the petitioner 
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now seeks to have set aside. 

We have heard the Deputy Legal Remembrancer, who appears on 
behalf of the Crown, to show cause against the rule, and we have also 
heard Mr. Jackson for the petitioner in support of this rule. We now pro- 
ceed to deal seriatim with the arguments used by Mr. Jackson in suoporb 
of his contention that the rule should be made absolute. 

The first ground of objection is that the proceedings are bad, inasmuch 
as the District Magistrate had no authority to order a further inquiry into 
the application of the inhabitants of Naihati, which had been practically 
rejected or refused by the Sub-Divisional Ofl&cer. We cannot accept the 
arguments set up in renly to this, viz.^ that the proceedings instituted in 
April 1897 were not in continuation of the application of November 1896, 
but were fresh proceedings altogether. There is nothing in the petition to the 
District Magistrate to show that the inhabitants of Naihati complained to 
him upon anew state of affairs, or upon [428] any fresh nuisance which had 
occurred since the Sub-Divisional Officer bad refused to interfere ; and the 
conditional order which was ultimately made absolute was one issued upon 
the original complaint stated in the application of November 1896. Bub 
we may dispose of this objection by saying that, though strictly speaking 
the District Magistrate may have had no power under s. 437 of the Crimi- 
nal Procedure Code to order a further inquiry into this matter, still we do 
nob think it necessary to set aside the whole of the proceedings upon this 
ground, for, had the District Magistrate referred the petition to this Court 
as would appear to have been the proper course, we should certainly have 
directed the Sub-Divisional Officer to proceed and hold the formal inquiry 
which be has now held. 
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The second confcention of the learned counsel for the petitioner is 
that, as no burning-ghat can be a public nuisance, the Magistrate had no 
authority to take action under s. 133 of the Criminal Procedure Code 
in respect of this burning-ghat. Mr. Jackson supports this contention by 
refernug to certain remarks contained in the judgment of a Divisional 
Bench of the Madras High Court in the case of Queen- Empress v. Samina- 
aha Pillai (1). The accused in that case had been convicted under 
s. 290 of the Indian Penal Code for having cremated a corpse at a certain 
place, and the learned Judges remarked that'* it is clear that the act of 
the accused lall-* under the limited class of cases sometimes designated as 
nuisance legalized.” In other words it seems to be one instance of t^ose 
compromises belonging r.o social life [alluded to by Pollock, C. B., in 
Bamfoid v. Turnley (2j] upon which the peace and comfort of that life 
mainh depend, and in wliich some apparent natural right is invaded or 
some enjo> ment abridged to provide for the more general convenience or 
necessities of the whole community.” Now the expression “ legalized 
nuisance ” used in this connection might at first sight seem to render 
innocent in law the practice of cremation under any circumstances what- 
soever. But that this is not the true meaning of the phrase, and that it 
was not so interpreted in the case above referred to, is cleir from what im- 
mediately follows in the same [429] judgment. The learned Judges go on 
to say (at p. 467 of the report); In support of the above view, it is hardly 
necessary to observe that uot only the religious sentiments of all sections of 
the community, but also the requirements of general health and comfort, 
absolutely demand that corpses shall be disposed of as early as practicable, 
so as not to prove hurtful to the living. It is this imperative necessity that, 
as a geneial rule, casts upon persons having charge of corpses, not only as 
a matter of social but also of legal obligation, the duty of arranging for the 
disposal of those corpses in a reasonably speedy, and inoffensive tvay^* 

and further on, at p. 468, when persons like the accused entitled to use 
a particular spot dedicated for the communal purpose of cremation use it 
for that purpose in a manner neither vnusual nor calculated to aggravate the 
inconveniences necessarily iiicident to such an act as it is generally performed 
in this country^ it must be admitted that he does what is perfectly lawful.'* 
In fact the case cited does not go further than this; it is an authority 
upon the point that a cremation-ground properly kept and used cannot be 
considered a public nuisance, but it does not decide that a cremation-ground 
kept and used in such a manner as to be offensive or a source of injury, 
danger or annoyance to the people in general, who dwell in the vicinity, 
is not therefore a public nuisance ” within the meaning of s. 268 of the 
Indian Penal Code, or a nuisance ” within the meaning of the second 
paragraph of s. 133 of the Criminal Procedure Code, 

In support of this branch of his argument, Mr. Jackson also relied 
upon the case of Brindabiin Ohunder Roy v. Chairman of the Municipal 
Commissioners of Serampore (3), but that case does not seem to us to be 
veiy much in point. Its decision turned upon the construction of s. 79 
of r.be Municipal Act of 1864, and the conclusion arrived at was that 
Municipal Commissioners could not close a cremation-ground under that 
section, merely because they thought that tlie burning of dead bodies was 
offensive ; it was necessary in order to give them jurisdiction that they 
should be satisfied upon the evidence of competent persons, that the ground 


(1) 19 M, 4C4 (467, 468). 
(3) 19 VV. R. 0. R. 309. 
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was in such a state as to be dangerous to the [430] health of persons 
living in the neighbourhood (see pp. 312 and 314: of the report). 

We, therefore, hold that, although a burning-ghat or cremation-ground 
may not in itself be a nuisance within the meaning of cl. 2, s. 133 of the 
Criminal Procedure Code, still a Magistrate will have jurisdiction under 
that clause if it is shown that such a ghat or ground is in such an 
offensive state, or that cremation is carried on upon it in such an offensive 
manner, as to be a source of injury, danger, or annoyance to persons 
living in the vicinity. As a matter of fact this is what the Magistrate in 
the present case has clearly found upon the evidence given before him. 

The third objection taken on behalf of the petitioner is that as 
this cremation-ground is private property, it is not a “public place 
within the meaning of s. 133 of the Criminal Procedure Code, and that 
consequently the Magistrate had no jurisdiction to proceed under the second 
clause of that section. No doubt this burning-ghat is the property of 
the petitioner, and is not itself a public place. But the question before us 
is not so much whether the land itself is public or private, as whether the 
" nuisance ” complained of is on or at a public place. The distinction is 
clear. It is not the place where the nuisance originates which we have to 
looksto, it is the nuisance itself. And we have no hesitation in saying that 
in our opinion a private proprietor may be guilty of acts done on his 
private property, which may give rise to a public nuisance to those living 
in the neighbourhood. A private owner who tires off blank charges from a 
cannon in his compound may give rise to a public nuisance, so far as 
regards persons riding or driving on a public way just outside the compound. 
So also the owner of a cremation-ground may fairly be held to create a 
nuisance if he allows the cremation of bodies upon that ground to be so 
performed as to annoy or endanger the lives and properties of persons 
living in the vicinity. 

This, we think, is the proper reply to the argument as set 
forth, It is not enough to say, as has been urged by the Deputy Legal 
Eemembrancer, that cl. 3 of s. 133 of the Criminal [431] Proceduie 
Code would apply to this case. In the first place the petitioner in the 
present case cannot be said to be carrying on any trade or occupation,** 
he merely puts his land at the disposal of any one who wishes to cremate 
a dead body, and makes his profit by charging a high rent to a tenant who 
sells wood to the relatives. In the second place the proceedings through- 
out have been conducted with reference to cl. 2, and not to cl. 3, of s. 133. 

For these reasons we think that we should not be justified in setting 
aside the order of the Sub-Divisional Officer, who has found as a fact upon 
evidence, which he summarizes in his judgment, that the practice of 
cremating corpses as carried on upon the p 0 titioner*s land, amounts to a 
nuisance within the meaning of s. 133 of the Criminal Procedure Code. It 
is not sufficient for the petitioner to say that it is not he who commits 
the nuisance which is one which (if it exists at all) is created by the 
yyiurdafarashes or professional corpse-burners paid by the persons who use 
the cremation-ground. If he permits his ground to be used for such a 
purpose, it is incumbent upon him to take care that it is used in a proper, 
decent, and inoffensive manner, whereas the findings are that the process 
of cremation is so conducted as to be opposed to public decency, and to be 
a source of annoyance to the neighbours. It is for the petitioner to see 
that the ground is properly enclosed, and that no offensive matter is 
allowed to lie about it or to travel beyond its boundaries so as to annoy 
the public. 
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. we think that the form of the order absolute made by the Sub- 
D^8. Divisional Officer is open to objection. The Sub-Divisional Officer has direot- 

Criminal m, petitioner to ‘remove the burning-ghat from its present position.’' 

■D'CTTTaT^'^xi ^ section, he had no power to do. What he had jurisdiction 

iCEVISlON. to direct was that the petitioner “should remove the nuisance in other 

25 C. 425= ^erds take such steps as would result in the cremation of corpses at this 
2 C.W.N. ceasing to be a nuisance to the public. And we think that this is the 

113. which the notice, to be given to the petitioner under s. 140 of the 

Criminal Procedure Code, should be drawn up. If, as would appear from 
the Sub-Divisional Officer s order of [432] the 7th August last, a now and 
more convenient site has been selected for a burning-ghat, and if the peti- 
tionei has no objection to remove it to that site, so much the better. But 
if be desires to retain the ghat where it is, theMagistrate has no authority 
to force him to remove it, and to prevent its being use’d for cremation 
purposes, so long as he takes care that it is not a nuisance to the neigh- 
bourhood. To this extent, therefore, and only to this extent, will the rule 
be made absolute. 


25 C. 432. 

CRIMINAL REFERENCE. 

Before Mr. Justice Banerjee and Mr. Justice Wilkins. 


Qdeen-Empress V. Makund Ram and others Uccusce^) Petitioners^^ 

[19th October, 1897.] 

Gambling Act [Bengal Act J1 o/1867), s. 6 — Common gaming house — Cowries — /ns/ru- 
ments of gaming. 

Cowries may be treated as iostrumoDts of gaming where they are used as 
counters or as a means to carry on gaming. 

The finding of cotories in a bouse upon search made under a warrant will 
under s. 6 of tbo Gambling Act (Bengal Act II of 1867). raise a rebuttable pre- 
sumption that the house is used as a common gaming house. 

Reference submitted under s. 438 of the Criminal Prooedui'e Code 
by the Officiating Sessions Judge of Cuttack, against a conviction and 
sentence under s. 4 of the Gambling Act (Bengal Act II of 1867). The 
material portion of the letter of reference was as follows : — 

The facts appear to be that a certain house was raided by the police 
during the night, ana the accused were found seated round a heap of pioe 
and coivries. The first accused was sent up under s. 3 but was acauitted ; 
he was however convicted with the others under s. 4. The Magistrate 
appears to have found that the house was occupied by all the accused 
except the Brahmins, who seem to be three or four among them. 

The prosecution must prove that the place comes under the definition 
of a common gaming house in s. 1 of the Act taken with s. 6. It is. I believe, 
settled that coins are not instruments of gaming— v. Vithal 
Bhaichayxd (1). The case of coxvrics is somewhat more doubtful. They 
[433] are not instruments primarily devised or intended for gaming. In 
a very recent case, Queen-Empress v. Bala Misra (2), it was held that if 

; Crimmal Reforenoo No. 271 of 1897. made by W. B. Brown. Em.. Officiating 
So88ion8 Judge of Cuttack, dated the 20th of September 1897. 

(1) 6B. 19. (2) 19 A. 311. 
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wiories were used in any particular case as instruments of gaming, they 
should be considered as such for the purpose of the Act. I understand 
this to apply to the case in which cowries are used as counters representing 
a higher denomination of coins. When the cowries themselves are 
gambled for I think they are not instruments of gamicg. The game in 
the present case was probably some variety of odds and evens, and it 
appears that cowries and pice were the things gambled for : 24 cowries 
exchange for a pice. It is impossible to sav whether the cowries were 
gambled for as counters or for themselves. I have not been referred to 
any Calcutta case on the legal status of cowries, and I think it would be 
■desirable to have a definite ruling on the subject. 

Another necessary part of the definition of a common gaming house 
is that it must be kept for the profit of the occupier. Section 6 under 
certain circumstances raises a rebuttable presumption that it is so occupied. 
In this case, however, the person who was tried as the occupier was actu- 
ally acquitted on that charge. The Magistrate seems to believe that the 
house is occupied by all the accused except the Brahmins. Whether this 
means that they live there permanently, or that they keep it as a club, 
does not appear. It can hardly be believed that the occupiers made gain 
or profit out of the two or three Brahmins who were probably servants. 
On this ground, I think, the building was probably either accused’s dwell- 
ing bouse or their club, and was not a common gaming bouse.” 

No one appeared in support of the reference. 

The judgment of the High Court (Banerjee and Wilkins, JJ.) 
was as follows: — 


1897 

GOT. 19. 

Criminal 

Refer- 

ence. 

2S C. 182. 


JUDGMENT. 

The accused have been convicted under s. 4 of Bengal Act II of 1867 
and sentenced to pay a fine of Rs. 10 each. The learned Sessions Judge 
recommends that .the conviction and sentence be set aside on the ground 
that the house in which the accused were found is not shown to be a 
common gaming house within the meaning of s, 1 of the Act. 

To sustain a conviction under s. 4 of the Act, no doubt two things 
have to be established, first, that tbe accused were found gambling, and, 
second, that tbe place where they were found was a common gaming house 
within the meaning of the Act. The first is clearly established as has 
been found in the judgment of tbe Magistrate. As to the second, the mere 
fact of gambling having taken place in the house on previous occasions was 
not, as the Magistrate [434] appears to think, sufficient to make it a common 
gaming house within the meaning of the Act, as the condition that it must 
be kept ‘for the profit or gain of the person owning, occupying, using, or 
keeping” it, though inferrible from it, would not be necessarily establish- 
ed by that fact. But if cowries are instruments of gaming within the 
meaning of the Act, the finding of cowries in the house upon search made 
under the warrant issued in this case will, under s. 6 of the Act,- 
raise a rebuttable presumption that the house is used as a common gaming 
house. Now, though coins are not instruments of gaming, as has been 
held in Queen-Empress v. Vithal Bhaichand (1), cozories are different from 
coins, and may be treated as instruments of gaming, where they are used 
as counters, or as a means to carry on gaming. See Queen Empress v. 
Bala Misra (2). And in the present case, having regard to the fact that 
•there were found both pice and cozories, and the latter were being used as 


(1)6 B. 19. 


(2) 19 A. 311. 
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means of gaming, we think the presumption under s. 6 of the Act may 
well arise, a presumption which is furcher supported by the fact of the 
house having been used for gaming on previous occasions. 

We therefore decline to interfere iq this case. 


ENCE. 
25 C. 432. 


25 C. 434 C.W.N, 305. 

CBIMINAL REFERENCE. 


Before Mr. Justice Banerjee and Mr. Justice Wilkins. 


Ram Chandra Boral [Complainant) v. Jitvandria alias Faring 
Bhuttachaejee (Accused.)* [16th November, 1897. J 

Criminal Procedttre Code {^ct X of 1882), s. Restoration of possession of immoveable 

properiji — Dispos-iession by use of criminal force. 

The words ‘Sin offence attended by criminal force” in s. 522 of the Criminal 
Procedure Code {Act X of 1882) mean an offence, of which criminal force forms 
an ingredient. Section 522 is not applicable to oases where there has been no 
conviction for criminal force, either separately or as an ingredient of theoffenoe 
of which there is a conviction, and where there is no ffuding that any person 
has been dispossessed of any immoveable property by criminal force. 

[4351 Luchmi Bass v. Pallat Ball (IJ. and Soshi Bliusau Butt v. Pyari Kishore 
Biswas {2), followed. 

[N.F., I5P R. 1911 Cr. = n2 P.L.R. 1914 = 14 P.W.R 1914 = 15 Or. L.J, 275 = 23 Ind, 
Cas. 483 : Diss., 2G M. 49 (60) = 12 M.L J. 447 = 2 Weir 076 ; F., 25 A. 341 (343) 
= 23 A W.N 69; 27 C. 174 (175) =4 C.W.N. 307 ; 5 C.W.N. 250 (252) ; R. 23 B 
49* (498) : 4 C.W.N. 308 (309); 4 Cr. L.J. 293 = 1'^ P.R. 1906 (0r.) = 54 P.L.r! 
1907; 14 Cr.L J. 172= 19 Ind. Gas. 172; Cora., 5 Cr.L.J. 278= 11 C.W.N. 407.] 

Reference under s. 433 of the Criminal Procedure Code by the 
Sessions Judge of Moorshedabad. Tiie facts of the case appear from the 
following portion of the letter of reference : — 

“The trial was concluded on the lOth December 1896, and all the 
accused were convicted under s, 143 of the Penal Code. They appealed to 
the District Magistrate, who on the 17th December upheld the conviction. 

'■ On the26i.h July the complainant in the case under s, 143 of the 
Indian Penal Code made an application to tiie Honorary Magistrate who 
had tried the case, for an order under s. 522 of the Criminal Procedure 
Code. The Honorary Magistrate recorded the following order on the 
petition; ‘Possession be given to the complainant under s. 522 of the 
Criminal Procedure Code.’ The petitioner moved this Court to refer the 
matter to the High Court on the ground that it was illegal. The petitioner 
was the principal accused and was convicted under s.l43 of the IndianPenal 
Code on the lOch December last. A rule was issued by this Court in the 
following terms: ‘Let a rule issue on the District Magistrate and on the 
opposite party to show cause why a reference to the High Court should 
.not ha ma(io with the recommendation that the order under s. 522 of 
the Criminal Procedure Code ba set aside on the following grounds: 
(a) That the original conviction having been for an offence which did nob 
contain the element of force, s, 522 is inapplicable, (b) That in the 
original case it was nob found that there was any dispossession of the 
opposite party, (c) That the original case having been decided in December 

Criminal Keferenco No. 276 of 1897, mado by L. Palit, Ksg,, Offioiating Sessions 
Judge of Murshedabad, dated the 25th of September 1897. 

(1) 23 W.R.Cr. 54. ( 2 ) i OAY.N. colvi. 
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last the Honorary Magistrate was not competent to pass an order under 
s. 522 of the Criminal Procedure Code in July.* 

“ The Honorary Magistrate has not offered any exolanation. 

“ The order appears to me to be clearly illegal and improper. The 
conviction was under s. 143 of the Indian Penal Code, of which offence 
the use of criminal force is not a constituent element. Section 522 of the 
Code of Criminal Procedure applies ‘ whenever a person is convicted of an 
offence attended by criminal force.* I interpret the phrase ‘ attended by 
criminal force, to mean * of which the use of criminal force is an 
ingredient.* The learned pleader for the opposite party argued (1) that 
the phrase ‘ attended by criminal force ’ might mean attended by the use 
of criminal force or the show of criminal force, and (2) that ‘ attended by 
criminal force* might be interpreted to mean not that the use of criminal 
force must necessarily be an ingredient constituting the offence, but that 
the commission of the offence of which the accused [436] is convicted 
was accompanied by criminal force, though there may have been no 
conviction for the use of such criminal force. I think both the argu- 
ments are unsound. ‘ Criminal force * has been defined in s. 350 of 
the Indian Penal Code, and it is quite clear from that section that 
criminal force must necessarily mean the use of force and does not include 
the show of criminal force. Had criminal force included the show of 
criminal force the definition of assault would have been unnecessary. As 
to the second contention that the section is applicable if the commission 
of the offence of which a person is convicted was accompanied by criminal 
force, although there was no conviction for such criminal force, it amounts 
to this, that the Court passing the order is to go beyond the conviction, 
and consider whether there was criminal force used or not apart from the 
conviction. That certainly could never have been intended. If the section 
was intended to mean that then it would have run as follows : ‘ Whenever 
a person is convicted of an offence and it appears to the Court that any 
person has been dispossessed of immoveable property by criminal force, 
the Court may, &c.* instead of being as it is now ‘whenever a person is 
convicted of an offence attended by criminal force.* I am therefore of 
opinion that s, 522 of the Code of Criminal Procedure is not applicable 
to cases where there has been no conviction for criminal force either 
separately or as an ingredient of the offence of which there is a conviction. 
Even if it be admitted that the section is applicable to such cases, it is to 
be noted that there is no finding in the Honorary Magistrate’s judgment 
as to the use of criminal force. He no doubt says in giving the account 
of the prosecution that the men assembled were throwing brickbats, but 
he nowhere finds that as an established fact. 

“ The second ground on which the rule was issued was : ‘ That in the 
original case it was not found that there was any dispossession of the 
opposite party.* The Honorary Magistrate’s judgment on this point is as 
follows * The accused’s main contention is that the said piece of land 
belongs to the said Nehalia Estate, of which first accused is the executor 
and rest servants and defendants, on apurchase from one Eakhan Chandra, 
first witness for defence. Both the parties filed documentary evidence. 
It appears that Jjakhan Chandra purchased it on a sale by the Official 
Assignee and that the land formerly belonged to one Gahi Babu. The 
boundary mentioned in the deed executed by the Official Assign.ee does 
ngt exactly tally with that executed in the sale deed of Lakhan Chandra. 
No party had advanced aijy evidence of taking actual possession of the 
land after purchase, but it is clear from, the sale certificate, as well as from. 
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1897 the deposition of fcbe said Lakban Chandra, that there lies a land on the 
Nov. 16 . south of Pulin Dhar’s hatia measuring about 25 or 30 cubits by 5 or 
p 6 cubits which is in possession of Pulin Dhar, and it is evident from the 

I^RIMINAL. of complainant’s witnesses, as well as from the evidence of 

EepeR- Durga Churn Dey, fifth witness for the defence, that Raj Krisbta had a 
ENCB, [437] hut. and that it stands on Pulin Dhar’s land. As to the other 

porcion of the land which is lying waste it appears that no party was in 
« « undisturbed possession, and the parties had a dispute about it. Sub- 

Inspector Gagun Chunder Neogi said that a proceeding under s. 145 of 
the Criminal Procedure Code was pending in the Berhampore Court 
between the parties, and both the parties were ordered not to interfere, 
so this statement clearly supports my aforesaid finding.' 

The case for the prosecution was that the complainant’s master 
Pulin Chandra Dhar had purchased forty years ago a plot of ZaA/ifra; 
land, and that this Rajkrishta, whose name appears in the above extract 
from the judgment of the Honorary Magistrate, was a tenant of Pulin 
Dhar’s and had a hut on a portion of the land. 

“ From the above extract from the Honorary Magistrate’s judgment 
it appears that he found that, as regards a portion of the disputed land, 
it was in no one’s undisturbed possession, and that there were proceedings 
under s 145 of the Criminal Procedure Code pending. As regards the 
hut he found it to be in the possession of Pulin’s tenant Rajkrishta. 

Now the petition praying for an order under s. 522 evidently relates 
to a good deal more than the hut which was in Rajkrishta’s possession. 
The Honorary Magistrate, without specifying what portion of the land 
the complainant was to be put in possession of, ordered: ‘Possession 
be given to the complainant under s. 522 of the Criminal Procedure Code.* 
It is to be noted that the complainant was merely the servant of Pulin 
Dhar, and never had anything to do wiih the possession of the land or 
hut, of which latter Rajkrishta was in possession. On thig ground too 
the order is clearly an illegal and improper one. 

The third ground on which the rule was issued raises an important 
question of law, viz., whether an order under s. 522 of the Criminal Pro- 
cedure Code can be passed subsequently to, and independently of, the 
decision in the original case. I think not. To allow such an order to be 
passed subsequently would be productive of the greatest confusion and 
mischief. Within what limit of time must the order be passed ? There is 
no limit fixed in the section, and if it be held that such orders can be passed 
subsequently, then the order may, as in this case, be seven months after 
the decision of the original case : and if seven months afterwards, then 
why not a year or two years and so on ? This clearly could never have 
been intended by the Legislature. There are good grounds for holding 
that the order under s. 522 of the Criminal Procedure Code should be a 
part of the original judgment by which there is a conviction of an offenoe 
attended by criminal force. One very important reason in favour of 
taking this view is that, whereas orders under ss. 517, 5)8 or 519 of 
the Code are subject to appeal, revision and reference, there is no such 
special provision with regard to an order under s. 522. And that I 
[438] think is due to the Legislature intending that an order under s. 522 
of the Criminal Procedure Code should form a part of the substantive order 
of conviction, and should be subject to appeal or revision with the substan- 
tive order ; otherwise it may happen that an order under s. 522 may be 
passed by the original Court while the substantive order convicting the 
accused has been appealed against. The conviction may be set aside on 
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appeal, but there being no provision for an appeal against an order under 1897 
s. 522 of the Criminal Procedure Code, it cannot be interfered with. An, Nov. 16* 

appeal against an order under s. 522 will certainly not lie under the pro- 

visions of Chap. XXXT. If, however, s. 622 be so construed that an order CriminaIi 
under this section is to be considered a part of the order of conviction, Eefer- 
theu, if the conviction be set aside on appeal, the order under s. 522 ejnce. 
will be necessarily set aside as part of the conviction itself. 

“ This case exemplifies the danger of allowing an order under this 25 0, 434=^ 
section to be made except as a part of the original order of conviction, 2 C.W.N,. 

“ On the above grounds I would refer this case to the High Court 305. 
with the recommendation that the order under s. 522 be set aside.*’ 

Babu Jogendro Nath Bose appeared on behalf of the petitioner. 

Babu Joy Gopal Ghose on behalf of the opposite party. 

The judgment of the High Court (Banerjee and Wilkins, JJ.) was 
as follows ; — 

JUDGMENT, 

This is a reference from the Sessions Judge of Murshedabad recom- 
mending that an order of the Honorary Magistrate of Lalbag, giving 
possession of certain property to the opposite party under s. 522 of the 
Code of Criminal Procedure, should be set aside on three grounds, — first, 
because the offence of which the petitioner has been convicted is not one 
attended by criminal force, the conviction being for an offence punishable 
under s, 143 of the Indian Penal Code ; secondly, because it has not been 
found that the opposite party has been dispossessed of any immoveable 
property by the use of criminal force ; and, thirdly, because the order 
under s. 522 does not form part of the judgment in the criminal case as 
it ought to have done, but was passed several months after the conviction 
in that case. 

We are of opinion that the view taken by the learned Sessions Judge 
with reference to the first two grounds is correct. Section [4393 522 of 
the Code of Criminal Procedure says: ** Whenever a person is convicted 
of an offence attended by criminal force, and it appears to the Court that 
by such force, any person has been dispossessed of any immoveable 
property, the Court may, if it tninks fit, order such person to be restored 
to the possession of the same.” An offence attended by criminal force ” 
means, in our opinion, an offence of which criminal force forms an 
ingredient. The offence in this case being that of being members of an 
unlawful assembly, is one into the composition of which the use 6f 
criminal force does not enter, though the show of criminal force may in 
certain oases ; and the view we taka is supported by the cases of Lachmi 
Bass V. Pallat Lall (1) and Saskhi Bhusan Dutt v. Pyari Kishore 
Biswas (2). But granting that the expression “ attended by criminal 
force, *’ is ambiguous and might include a case in which the offence 
involves not only the actual use of criminal force, but tbs show of such 
force as an ingredient, it cannot be said that the expression by such 
force ’* in the sentence “ and it appears to the Court that by such force any 
person has been dispossessed ’* means the show of criminal force and not 
the actual use of it. 

The learned vakil for the opposite party refei^red to a passage in the 
judgment of the Court below as showing that the dispossession was 
by the use of force; but that would not be sufl&cient. It must be found 

• <1) 23 W, R.Gr.54. 
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that the dispossession was by the use of “ criminal force '* as defined in 
s. 350 of the Indian Penal Code, the last clause of s. 4 of the Code of 
Criminal Procedure clearly showing that the expression “ criminal force ” 
used in s. 522 of the Code of Criminal Procedure must be understood in 
the sense in which it is defined in the Penal Code. 

In this view of the matter it becomes unnecessary to consider the 
other questions raised before us. 

The order under s. 522 of the Code of Criminal Procedure must 
therefore be set aside. 

S. C. B. 


25 C. 440. 

[440] CRIMINAL REFERENCE. 

Before Mr. Justice Banerjee and Mr. Justice Wilkins, 


Queen-Empress v. Har Chandra Chowdhury and another 

{Defendants),^ [23rd October, 1897.] 

Recoqnizance to keep peace — Surety bond— Lidbility to foiieiture — Evidence necessary 

— Criminal Procedure Code (Act X of 1882), s. 514. 

The mere fnot of the peraon for whom Another stands surety being convicted 
of a breach of the peace ought not to be sufficient to make the surety bond 
executed by the latter liable to forfeiture without any evidenco taken in the pre- 
sence of the surety to ahow that the forfeiture has been incurred. 

The language of s. 514 of the Criminal Procedure Code (Act X of 1882) does 
not indicate that the final order making a person bound by a bond can be made 
without taking any evidence in bis presence or giving him any opportunity of 
cross-examining the witnesses on whose evidence the forfeiture is held to be 
established. 

The mere production of the original record or of a certified copy of the 
original record of the trial in which the principal had been convicted of breaking 
the peace within the period covered by a bond would not be conclusive, if indeed 
it would be any evidence, against the surety in a proceeding under s. 514 of the 
Criminal Procedure Code. 

[DUb., 32 P.R . 1903 Cr.; N.F.. 12 Or. L.J. 404 = 11 Ind. Caa. 688=226 P.Ij.B. 1911 = 
35 P.W.R, 1911.] 

Reference under s. 438 of the Criminal Procedure Code (Act X of 
1882) by the Sessions Judge of Mymensingb. 

The facts of the case appear sufiiciently from the letter of reference* 
the material portion of which was as follows : — 

“ In this case the Deputy Magistrate, Babu Uma Prosanna Guha, by 
a proceeding, dated 7th April 1897, called on the petitioners to show 
cause why bonds for Rs. 100 each which they were said to have executed 
as sureties for Ram Kanta Ohango and Hara Charan Cbango keeping the 
peace for a period of one year from the 20th September 1895, should not 
be forfeited on the ground that Hara Charan Chango and Ram Kanta 
Chango were convicted on the 30dh October 1896 and 20th January 1897* 
respectively, of an offence punishable by s. 324 of the Indian Penal Code 
committed on the 38bh July ,1896. 

'* The petitioner showed cause on the 23rd April. It will be observed 
that they did not distinctly admit having executed the bonds. 

* CEiminal Reference No . 268 of 1897 made by R. H. Anderson, Ksq., Sessions 
Judge of Mymensingb, dated the 20bb and 2lBt September 1897, against the order of 
E. B. Harris, Esq.. District Magistrate, and Babu Uma Prosunna Guha, Deputy 
Magistrate of that District, dated the 27th June 1897 and the 7th May 1897* respectively. 
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“ t551] The Deputy Magistrate without recording any evidence 
forfeited the bonds by an order, dated 7th May 1897. An appeal was 
preferred to the District Magistrate, and dismissed on the 27th June, 
though the amount forfeited was in each case reduced to Es. 50. 

“ In my opinion the Deputy Magistrate’s order is illegal. These 
bonds could only be forfeited on proof taken in the presence of the 
petitioners that the bonds were liable to bo forfeited. In the matter of 
Mohesh Chunder Roy (1), Empress v. Nohin Ghmider Dutt (2), and In re 

Chandra Sekhar Bat (3). , . . r iu i. 

“ Further, as it seems to me. there should have been proof that 

these petitioners executed these bonds, since they did not admit they bad 

executed them. ,, , 

“ Finally I have considerable doubt whether this penalty could be 

exacted from the sureties, when it was not exacted from the principals 

(see the Deputy- Magistrate’s order).. ' 

“ With regard to the District Magistrate’s remarks I would say 
(a) that the case ot Empress v. Nobin Chunder Dutt (2) appears to me to 
have much more bearing on the question before us than the District 
Magistrate thinks. The question referred to the Full Bench was whether 
a Magistrate is bound bv law to record the proof on which he proposes yO 
forfeit a recognizance to keep the peace in the presence^ of the person 
hound by such recognizance. But the answer was this : A Magistrate 
is not justified in forfeiting a recognizance unless the party charged 
with a breach of the peace has had an opportunity of cross-examining 
the witnesses, upon whose evidence the rule to show cause has been 
issued.’ Now, when the surety is called on to show cause why hia 
bond should not be forfeited, it seems to me he is then legally in 
the position of the ‘ party charged with a breach of the peace. He did 
not personally break it. bub, in the eye of the la,w when the principal 
broke it, the surety broke it. That is what he is penalized for. As I 
understand the criminal law no punishment of any kind is imposed on a 
man unless the evidence on which the order of punishment is based is 
taken in his presence (or at least he has had an opportunity of being 
present) and he has had an opportunity of showing that on that evidence 

he ought not to be punished. ^ i i. u - i t 

**(b) The second point in my reference is purely technical I admit. 

As, however, the petitioner’s pleader urges it, and in fact it is a valid though 

technical objection, I think I am bound to mention it. 

“(c) The third point is doubtful. I cannot say I am sure the Magistrate 

is wrong ; still the matter is not free from doubt in a case like this w 
the C542] principals have been prosecuted and convicted ana their bonds 

have not been forfeited.” -o / 

No one appeared in support of the Eeference. 

The following judgments were delivered by the High Court (BaneR- 

JBB and Wilkins, JJ.) : — 

JUDGMENTS, 

Banbejbb, J-.— The petitioners were CaM upon by the Deputy 
Magistrate of Mymensingh under s. 514 of the Code of Criminal Procedum 
to show cause why the bond executed by them as sureties for Eana 
Kant Change and Kara Charan Chango_ keeping the peace for one 
year should not be forfeited, and why they should not each pay the amount 
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189? of the bond fRs. 100), when the said Rama Kanta Change and Hara 

00^^23. Oharan Ghango had been convicted of an offence under s. 324 of the 

iRiMiMAT Penal Code. The petitioners showed cause, but their objections 

JKiMiNAL were overruled, and the Deputy Magistrate without recording any 

Refer- evidence declared on the 7tb May 1897 that the bonds were forfeited ; 

ENCE. and that order was affirmed on appeal by the Magistrate of the district on 

of June 1897, with this modification, that the amount forfeited 
u. a4u. ,n each case was reduced to Rs. 50. 

The learned Sessions Judge of the District recommends that the 
orders of the District Magistrate and the Deputy Magistrate be reversed 
for three reasons : first, because they were made without taking any 
evidence in the presence of the petitioners ; secondly, because the 
execution of the bond by the petitioners was neither admitted nor proved ; 
thirdly, because the principal parties not having been proceeded against* 
the sureties could not be made liable. 


In support of the first reason the cases of Empress v. Eohin Ohundet 
(1) and In the nidttev of Mohesh Chunder Hoy (2) are relied upon by 
feossioDs Judge. Though the facts of the two cases referred to are 
ditferent from those of the present, the principle upon which they are based 
IS, I think, applicable to this case, and no order declaring the forfeiture 
of a bond can be [443] made against any party unless the ground of 
foifeibure is established by evidence, which is taken in the presence of 
such party, or is otherwise admissible against him. The mere fact of the 
persons for whom another stands surety being convicted of a breach of the 
peace ought not to be sufficient to make the surety bond executed by the 
latter liable to forfeiture, without any evidence taken in the presence of 
the surety to show that the forfeiture has been incurred. 

It is true that s. 514 of the Code of Criminal Procedure by enacting 
that whenever it is proved to the satisfaction of any Court by which a 
bond under the Code is taken that such bond has been forfeited, it shall 
record the grounds of such proof, and it may call upon any person bound 
by such bond to pay the amount or to shew cause," indicates that the 
evidence upon which the Court is satistied that a forfeiture has been in- 
curred and that the person bound by the bond should be called upon to pay 
oi to shew cause, may be taken in the absence of such person, but that does 
not show that the final order making him liable can be made without 
taking any evidence in his presence or giving him any opportunity of cross- 
examining the witnesses on whose evidence the forfeiture is held to be estab- 
lished. W here the bond is given by the person bound down to keep the peace, 
the judgment convicting him of a breach of the peace is admissible in evi- 
dence against him. and may form a sufficient basis for an order under s. 514, 
he having had an opportunity of cross-examining the witnesses on whoso 
evidence the forfeiture is held established. So also in a case in which 
a suiety bond is given on condition that it shall be forfeited if the person 
for whom it is given is convicted of a breach of the peace, the judgment in 
the case in which such person is convicted would bo admissible in 
evidence against the surety under s. 43 of the Evidence Aotas evidence of 
the fact of conviction, which is a relevant fact in the case. 


But where, as in this case, the bond is given by a surety, and tho 
condition in the bond is that it shall be forfeited, not if the principal party 
is convicted of a breach of the peace, but if be commits a breach of the 
peace, the judgment convicting the [444] principal of a breach of the 


(1) 4 C. 866. 


m 10 C.L.R. 671. 
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peace is no evidence under the Evidence Act (see s. 43) against the surety 
who was no party to it, to prove that the party bound down to keep the 
peace has really committed a breach of the peace. Such fact must be 
proved by evidence taken in the presence of the surety, unless it is 
admitted by him. There has been no such evidence taken in this case, nor 
is the fact of a forfeiture having been incurred admitted. That being so, 
the order complained of must in my opinion be set aside, and the amount, 

if realized, refunded. . 

In this view of the case it becomes unnecessary to determine tUe 

other two points raised in the reference. I may add, however, that the 

second ground is not tenable, the execution of the bond having been 

admitted in the argument as pointed out in the explanation of the Deputy 

Magistrate. Nor is there any force in the third reason. The mere fact 

of the principal party not being proceeded against is no ground tor 

holding that the surety is discharged. . j , j 

Wilkins, J. — I am of the same opinion. Before it can be declared 

that a bond executed by a surety is forfeited under s. 514 of the Criminal 
Procedure Code, there must be a formal finding arrived at after taking 
evidence in the presence of such surety, which evidence must prove 
that the principal person has so acted as to necessitate or render it advi- 
sable that the surety should by reason of the act of the principal forfeit 
his bond. The mere production of the original record or of a certified 
copy of the original record of the trial in which the principal had been 
convicted of breaking the peace within the period covered by the bond, 
would not be conclusive, if indeed it would be any evidence, against the 
surety in a proceeding under s. 514 of the Criminal Procedure Code. The 
proceedings are judicial proceedings, and an order of forfeiture under 
s. 514 can be made only after a proper judicial enquiry and upon legal 

evidence recorded in presence of the surety. 


2SC. 445 = 2 C.W.N. 108. 

[445] APPELLATE CIVIL. 

Before Mr. Justice Banerjee and Mr. Justice Wilkins. 

Madhdb Eam [.Defendant) v. Dotal Chand Chose [Plaintiff).* 

[19th November, 1897]. . 

Landlord and tenant-Suil for rent-Bengal 

IS— Rules chav J of the Buies made by the Local Government under cl. (^) of 

s IS9 of the Bernal Tenancy Act-Liability for rent on change of landlord-NoUce 

of ttlJfer-TraLfer of putli right over a speriylc area, valid 

VIII of 1819, ss. 3 and 6— Transfer of Property Act {IV of 1882), $. 6. 

Putni rieht over a specific area lying within a jmlni taluk is transferable. 
Sale. 1 oh. 72 of the Bengal Tenancy Act does not require that the notice 
therein contemplated should be given in any particular manner. 

THE facts Of the case, so far as they are necessary for the purposes 
of this report, and the arguments, appear sufficiently from the judgment 

of tho High Court. 

Babu Mohendra Nath for the appellant. 

1896. revereing the decree of Babu Devendra Bo]oy Bose. Munsif of Howrah, dated tbe 
26th July 1894. 
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Dr. Hash Behary Ghosh^ and Babu Hara Kumar Mitter, for the 
respondent. 

The judgment of the High Court (Baneejee and WiLKiNS JJ ) 
was as follows : — 


JUDGMENT. 

Baneejee. J.— This appeal arises out of a suit for arrears of rent 
brought by the plaintifif-respondent on the allegation that in execution 
of a decree held by him against Bibi Jarao Kumari, he purchased at a 
salo hold by public aucfcioD tbo intorost of fcho said Bibi Jarao X^umari in 
a certain quantity of land ; that the defendant holds the said land at a 

certain rent , and that the rent payable in respect of the period in suit is 
due to him from the defendant. 

The defence, so far as it is necessary to be referred to for the pur- 
poses of this appeal, was to the effect that the land in suit [4463 being 
hasti land^ situated in Sulkea within the jurisdiction of the Howrah 
Municipality, the suit was not maintainable in the form in which it was 
brought and in the Court in which it was instituted ; that there was no 
lelatioD of landlord and tenant between the plaintiff and the defendant ; 
and that the defendant was not liable for the rent claimed, and it had been 
paid to Bibi Jarao Kumari, and the plaintiff had given the defendant no 
notice of his purchase before such payment. 

The first Court; dismissed the suit on two grounds : first, because the 

plaintiff s purchase which was that of a portion of the interest of Bibi 

Jarao Kumari. which was a putni, was invalid in law ; and, secondly, because 

the defendant was not exempted from liability to pay the rent in suit 

^ Bibi Jarao Kumari, On appeal by the plaintiff, the lower appellate 

Court has reversed the first Court's decision, holding that the plaintiff has 

acquired a valid right by his auction purchase, to claim rent from the 

defenaant, and that the defendant must be taken to have had sufficient 

notice of the plaintiff’s purchase after the date when the plaintiff took 

possession of the property purchased by him, and any payment made by 

the defendant subsequent to that date must be taken to have been made 
by him at his own risk. 

In second appeal it is contended for the defendant-appellant that the 

decision of the lower appellate Court is wrong, first, because the purchase 

by the plaintiff of the interest of Bibi Jarao Kumari in a portion of the 

lands of her putni taluk was not valid in law : and, secondly, because the 

defendant was not liable to pay rent to the plaintiff when he did not give 

any notice to him in due form as required by s. 72 of the Bengal 
Tenancy Act. 

In support of the first contention the learned vakil for the appellant 

referred to^ s. 3 of Reg. VIII of 1819, and argued that as property in a 

putni talu'C was a creation of Reg. VIII of 1819, such property could 

arise only so far as it was recognized by that enactment ; and as the 

Regulation did not recognize the existence of separate property in any 

portion of the land oiot putni taluk, what was sold here was not property, 

i. e., was not saleable property within the meaning of [447] the law, and 

the plaintiff, therefore, could not have acquired any interest by his 
auction- purchase. 

We are unable to accept this contention as sound. Though, no doubt, 
cl< 1 of s. 3 of the putni Regulation speaks of the entire putni, a. 6 affords 
indication of the validity, under certain conditions, of a transfer by the 
putnidar, extending, not only to fractional or aliquot parts of a putni taluk, 
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but also to any alienation other than that of the entire interest, that is, 
to any alienation of the interest in any portion of the putni taluks such 
portion not being an aliquot part or share, but being a portion of the land 
composing the putni. We may also refer to s. 6 of the Transfer of 
Property Act as showing that property of the kind that has been purchased 
by the plaintiff in this case is transferable, and could therefore be validly 
attached and sold under the Code of Civil Procedure. The first contention 
urged on behalf of the appellant therefore fails. 

In support of the second contention, reference has been made to s. 72 
of the Bengal Tenancy Act and to Buie 3, Chap. I of the Rules made by 
the Local Government under cl. (2) of s. 189 of the Tenancy Act ; and it 
is argued that as the notice has not been served in the manner prescribed 
by the said Rale, which is of general application, and should, therefore, be 
held to apply to this case, the mere fact of notice being presumable from 
the plaintiff having taken possession, according to the provisions of the 
Code of Civil Procedure, cannot bo considered a sufficient compliance with 
a. 72 of the Bengal Tenancy Act, which makes the giving of notice of the 
transfer a condition precedent to the liability to pay rent do the transferee 
arising. 

In answer to this contention, the learned vakil for the respondent 
urges, in nhe first place, that the point now raised is different from that 
which was raised in tbe writtieo statement of the defendant, in the 9th 
paragraph of which he said : “ If the plaintiff had given any information to 
■or served any notice on the defendant the latter could find out the 
proper party and pay rants considerately ” ; in the second place that the 
provisions of the Bengal Tenancy Act were in applicable to this [448] case, 
which was a suit for rent on account of basti land situated with the limits 
of a Municipality ; in the third place, that even if the Bengal Tenancy Act 
applied to this case, sub-s, 1 of s. 72, which is the provision relied 
upon, does not require the giving of the notice in any particular manner, 
and that the requirements of the law were fully satisfied when it was found 
that the defendant bad notice of the purchase; and, lastly, that Rule 3 
relied upon by the appellant was in its nature directory and not manda- 
tory, and that ail that was required was chat the defendant should have 
notice of the transfer, the provisions relating to the mode in which notice 
ought to be served being intended only to secure a proper notice. 

In answer to the first of these grounds upon which the appellant’s 
contention has been sought to bo met, the learned vakil for the appellant 
points out that the defendant not only said what is stated in paragraph 9 
of his written statement, but in an earlier part of that statement he urged 
that there had been no notice duly served. In answer to the second reason 
relied upon by the learned vakil for the respondent it was urged that 
as the plaintiff brought his suit under the Bengal Tenancy Act, as he must 
have done when he claimed damages, and not interest on the arrears of 
rent, and the Court gave him a decree in accordance with such prayer, it 
was not open to the plaintiff to urge now that the case was not governed 
by the Bengal Tenancy Act, And as to the third and fourth grounds it 
was urged, in reply, that there was no distinction observed in the Bengal 
Tenancy Act between the giving of notice and the serving of notice, and 
that Rule 3 relied upon being of general application and mandatory in its 
character, should be held to govern this case. 

f 

We'are of opinion that the first ground upon which the learned vakil 
Ibr the respondent seeks to meet the appellant’s objection is not tenable,* 
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as the defendant in his defence not only said what has been pointed out 
in paragraph 9, but also raised the objection that no notice had been 
served upon him. ' 

The question raised upon the second ground relied upon by the res- 
pondent is not altogether free from difiQculcy, having [449] regard to the 
fact that the suit was evidently brought under the Bengal Tenancy Act, and 
there is nothing found as to the nature and incidents of the holding at its. 
inception ; but in the view we take of the remaining two grounds urged for 
the respondent, it becomes unnecessary to say more with reference to 
this second ground. We are opinion that sub-s. 1 of s. 72 does not 
require that the notice therein contemplated should be given in any 
particular manner. In the first place a comparison of sub-s. 1 with 
sub-s. 2 of that section would show that, whereas in sub-s. 1 all 
that is said is that the tenant’s liability to pay rent to the transferee' 
would not accrue unless the transferee has, before payment to the original 
landlord, given notice of the transfer to the tenant, sub-s. 2 enacts 
that where there is more than one tenant paying rent to the landlord, a 
general notice from the transferee to the tenants of the transfer in the pre- 
scribed manner shall be a sufficient notice for the purpose of this section.. 
The prescribed manner, which by cl. 15 of s. 3 means the manner 
prescribed from time to time by the Local Government by notification in 
the official Gazette, is therefore expressly limited to the case where there 
are more tenants than one paying rent to the landlord. That, however,, 
admittedly, is not the case here. 

A comparison of s. 72 with s. 73 also bears out the same view, for 
the notice contemplated in s. 73 is required to be given to the landlord in 
the prescribed manner. Then, again in other places, such as cl. (b) of 
.s. 49, where a notice is contemplated, the Act speaks of the notice being 
served and not simply given ; and Rule No. 3 of chap. I of the Rules 
made by the Local Government under the Act, runs in these words : 

“ Where no other mode of service of the notice is prescribed by the 
Tenancy Act, or by these Rules, service shall be effected in the manner 
prescribed for service of summons on the defendant.” This evidently 
shows that Rule 3 is intended to apply only to those cases where the Act 
speaks of the service of a notice and not merely of the giving of a notioe. 
Rule 3 may apply to cases where the Act speaks of the giving of notioe if 
such notice is required to be given in the prescribed manner. But we do 
not think it would be reasonable to hold that, although the Aot may 
speak only of the giving of a notioe without the qualifying [4 BO] words 
"in the prescribed manner, ” nevertheless a notice given in any way other 
than the prescribed manner should be treated as not being a sufficient 
compliance with the Act. Seeing that when the Legislature intended that 
the notice was either to be served or to be given in the prescribed manner,, 
it has expressly said so, and seeing that in the provisions of the law, sub- 
s. 1 of s. 72, now under consideration, it has not taken care to say so, we 
do not think that it would be right to hold that it was nevertheless intended 
that notice under sub-s. 1 of s. 72 should be served in the prescribed 
manner. 

What we have said above is sufficient for the disposal of the case. 
Were it necessary to determine the fourth point raised by the learned 
vakil for the respondent, we should have been inclined to bold that Rule 3- 
of the Rules made under s. 189, in a case like this, was intended to be> 
only directory and not mandatory. The two grounds urged before us on. 
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behalf of the appellant, therefore, both fail ; and the appeal must conse- 
quently bo dismissed with costs. 

We should add that we are indebted to the learned vakils on both 
sides for tbe able arguments that have been addressed to us in this case. 

Appeal dismissed. 


s. c. G. 


25 C. 450. 

APPELLATE CIVIL. 

Before Mr. Justice Trevelyan and Mr. Justice Stevens. 

Eam Jewan Misser and others {Plaintijs) v. Jagabnath 
Persead Singh and others [Defendants).^ (1st September, 1897.] 

Iiimitation Act iXV o/ 1877), sch* 11, art. 132 — Mortgage — Usulruciuary vwrtgage — 
Further mortgage of the same property — Destruction oj mortgaged property by oilu- 
vion— Transfer of Property Act {IV of 1882), s. 68. Right to sue under— Limitahon. 

Plaintifis advanced money on an usufructuary mortgage of certain land in 
Magh 1280 (January 1873), and subsequently advanced another sum of money 
in Staban 12^*0 (July 1873) on the security of the same land. The [451] land 
was washed away in 1892. In an action brought in 1894 under s. 68 of the 
Transfer of Property Aot (IV of 1882) for the money of both the mortgages on 
the ground that the defendants declined to give fresh security the defendants 
objected that the claim as regards tbe mortgage of Sraban 1280 was barred 
before the inundation, under cl. 132 sch. II of the Limitation Act (1877), the 
money being due on the date of the bond. Held, overruling the objection of 
limitation ; — 

1. With reference to the terms of the mortgage of Sraban 1280, that it was 
intended to add the money to the amount of the previous mortgage, and to place 
it on the same conditions, and that tbe plaintiffs were, therefore, equally entitl- 
ed to sue for the money upon this mortgage as upon the other. 

2. That assuming that there was a right bo sue for the money, it did not 
follow that the plaintiffs were not entitled to have substituted for the security tbe 
money which took the place of tbe security* 

3. That on the happening of tbe event provided for in s. 68, the plaintiffs 
who were admittedly entitled to remain in possession of tbe property, until tbe 
moneys bad been repaid, were clearly entitled to have tbe money substituted 
for the property. 

[R-, 26 B. 241 (245) ; 3 Bom.L.B. 676 (877) ; 6 C.L.J. 143 (145) =11 C.W.N. 240-N.] 

This was a suit by the mortgagees under s. 68 of tbe Transfer of 
Property Act requiring tbe defendants, mortgagors, to give them suffi- 
cient security for their debt, on the ground that the mortgaged property 
had been destroyed by inundation, and should tbe defendants fail to do so 
the suit was in the alternative for the mortgage-money. There were two 
mortgages in respect of the property, one a registered usufructuary 
mortgage, dated the 1st Magh 1280 (14th January 1873) and the other an 
Unregistered mortgage, dated the 21st Sraban 1280 (Slat July 1873). The 
lower Courts found that the inundations took place in Asar and Sraban 
1299 (July 1892) and the present suit was brought on tbe 26th August 
1894. One of tbe objections raised in defence was that the money due on 
the mortgage of 21st Sraban 1280 was barred by limitation. The terms of 


• Appeal from Appellate Decree. No. 1073 of 1866, against the decree of Babu 
Mohendra Nath Mitter, Subordinate Judge of Shahahad, dated the Ist of May 1896. 
modifying tbe decree of Babu Lalit Kumar Bose, Munsif of Buxar, dated tbe 8th of 
July 1896. 
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the mortgages are sufficiently set forth in the judgment of the High Court. 
The material portion of the Munsif’s judgment was as follows : — 

“The parties contracted that the money due on this mortgage bond 
shall not be payable immediately on the day the bond is written, but at 
some distant date when the rehennama is satisfied. The plaintiffs could 
not, therefore, have sued at any time they liked for money due on this 
mortgage bond. I, therefore, am of [432] opinion that the present cause 
of action arose when the property was washed away. According to the 
statement of both the parties the plaintiffs sue within three years of that 
time, consequently the suit, even though it is for a personal remedy, is 
not barred by limitation.*’ 

The Muusif decreed the entire claim. On appeal, the Subordinate 
Judge held that the bond of Sraban 1280 was barred by limitation. He 
observed : — 

If the plaintifi’s right to recover the money due under the bond is 
barred, he cannot recover the money under s. 68 of the Transfer of Property 
Act on the ground of the mortgage land being lost by diluvion, for his 
right to recover the money being barred, the security is at an end. There 
being no time fixed for payment of money in the bond, limitation under 
art. 132, sch. II of the Limitation Act, runs from the date of the bond. 

Nilcomal Pramanick v. Kamini Kumar Basu (1). 

The appeal was allowed in part and the decree of the original Court 
was modified by disallowing the claim in respect of the bond of Sraban 1280. 

The plaintiffs appealed to the High Court. 

Mr. G. Gregory, for the appellants. 

Moulvie Mahomed Yustif, for the respondents. 

The judgment of the High Court (TREVELYAN and STEVENS. JJ.) 
was as follows : — 

JUDGMENT. 

In this case we are of opinion that the learned Subordinate Judge has 
erred in the conclusior at which he has arrived. The suit was brought 
under the provisions of 3 . 68 of the Transfer of Property Act to obtain 
payment of certain mortgage money on the ground that the mortgaged 
property had been wholly destroyed by having been Hooded with water. 
There were two mortgages, one dated Magh 1280, and the other Sraban 
1280. The learned Munsif gave a decree in respect of both the mortgages. 
But the Subordinate Judge, while upholding the decree in respect of the 
mortgage of Magh, has upset it with regard to the mortgage of Sraban. 

[453] The mortgage of Magh was unquestionably an usufructuary 
mortgage. The mortgagee was put into possession and was allowed to 
take the profits of the property as the interest of the money advanced by 
him. and the mortgagor was to pay the principal of the money on the full- 
moon day of any Jeyt succeeding the date of the mortgage. The second 
mortgage is, as we read it, clearly nothing more than a further charge of 
a further sum of money on exactly the same conditions as the first mort- 
gage. It is very short, and has been translated both by the appellants 
and the respondents’ advisers, and there seems to be no real distinction 
between the two translations. Taking the translation put in by the 
respondents it reads in these terms : " Whereas I borrowed in cash 

Comoany’s rupees 99-15 annas current coin from Madho Misser 
and Earn Jewan Misser. of viouzah Adrakpore, pergunnah aforesaid, I- 


(1) 20 C. 260. 
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shall pay the interest thereon at the rate of one rupee per cent. I 
have borrowed the money along with the registered d eed ” (that is 
the deed of Magh) “in which the field of my share is 34 bighas, and 
I mortgage this field for this money. I shall first pay this amount 
together with interest, and after that the money covered by the 
registered mortgage bond. Therefore I execute this document so that it 
may be of use when required.” The document proceeds to this effect : “ I 
have executed this document as a part of the said mortgage bond and in 
the third place we find this document incorporates the second loan with 
the first. Meghborn Singh, who is one of the mortgagors, when signing 
his name says I execute this bond for 100 rupees payable along with 
the mortgage bond.” There could be nothing clearer to show that it was 
intended to add this money to the amount of the previous mortgage and 
to place it on the same conditions. It follows, therefore, we think that 
the plaintiff is equally entitled to sue for the money upon this mortgage 
as upon the other. 

It has been argued that the claim in respect of this money is barred 
by limitation, and it is said that as the right to sue upon this mortgage 
was barred before the inundation, the right to sue under s. 68 of the 
Transfer of Property Act is also barred. 

In the first place it is exceedingly doubtful to say the least of [454]; 
it, whether there was any right at all to sue for the money. But assuming 
that there was such aright it does not by any means follow that the 
plaintiff is not entitled to have substituted for the security the money which 
takes the place of the security. It is admitted that the plaintiff is entitled 
to remain in possession of the property until the mortgage moneys have 
been repaid. Therefore in the event happening which is provided for in 
s. 68 of the Transfer of Property Act, it is clear that the plaintiff is^ 
entitled to have the money substituted for the property. 

In the result, we think that the decision of the Subordinate Judge 
must be set aside, and that of the Munsif restored with costs in this and. 
the lower appellate Court. As far as the cross-objections are concerned 
there is nothing in them, and they must be disallowed. 

S. c. c. Appeal allowed. 
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CEIMINAIi EEVISION. 

Before Mr, Justice Bill and Mr, Justice Stevens. 

Chairman of the Serampore Municipality {Petitioner) v. 

Inspector op Factories, Hooghly {Opposite Party)* 

[17th January. 1898.] 

Factories Act (XV of 1881 as animded by Act XI of 1891). ss. 15 <g) and proviso (i), 
17 --Bengal Municipal Act {Bengal Act III of 1884), ss. 320, Zn—hiabihiy for- 
neglecting to keep a factory in a cleanly state — Criminal Procedure Code {Act X of 
1882), s. 537 — Nuisance — Sanction, 

The Inspector of Factories having found the Jatripes of the Hastings Mill, 
within the Seratnpore Municipality, in a filthy state instituted a prosecution 
against the manager, of the mill, but the prosecution failed* He then prosecuted 
as representing the Municipal Commissioners of Serampore. the Chairman of 
the Municipality, who. on convict ion, was fined Rs. 200 for “neglecting to keep 

• Criminal Revision, No. 795 of 1897 , against the order passed by H.P* Samman 
Eaq. , Sub-Divisional Magistrate of Serampore, dated the 28th of October 1897. 
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the factory free from effluvia arisiug from a privy,’* under the provisions of the 
Factories Act and of the Bengal Municipal Act, s. 320. 

Beldy that the conviction of tbo Chairman was unsustainable on the [498] 
hading that the Municipality and the occupier of the factory were jointly 
responsible. 

Held, farther, that it lay upon the occupier of the factory as being primarily 
liable for breach of any of the provisions of the Factories Aot, to give the 
strictest proof of circumstances exonerating himself from the liability in order 
to hx it on any other person. 

[R., 29 B- 423 = 7 Bom.L.R. 454 (456).] 

The Civil Medical Officer of Serampore, being the Joint Inspector of 
Factories, inspected the Hastings Mill, within the limits of the Serampore 
Municipality, and made a reporc to the effect that the drains and cesspits 
of the factory were full of filth and swarming with maggots, and that the 
latrines were in a neglected condition. Thereupon the Manager as the 
occupier of the mill was prosecuted under s. 15 (fif) of the Factories Aot, 
but the prosecution failed. Upon that, the present proceedings were 
instituted against the petitioner as representing the Municipal Commis- 
sioners of Serampore, under orders of the District Magistrate of Hooghly, 
(he being the Inspector of Factories of that District) for neglecting to 
keep the latrines of the Hastings Mill clean, under s. 15 ((/) of the 
Factories Act and s. 320 of the Bengal Municipal Act, 1884, the 
Municipality having undertaken to maintain an establishment for the 
cleansing of public and private latrines within its limits. 

The case was heard by the Sub-Divisional Magistrate of Serampore, 
who in a summary trial convicted the petitioner under both the Acts 
aforesaid, and sentenced him to pay a fine of Rs. 200. 

Against this conviction the petitioner moved the High Court on the 
ground, amongst others, that he was nob liable under either the Factories 
Act or the Bengal Municipal Act for the nuisance complained of. 

Mr. Gnspersz (with Babu Shib Ghiatder Palit) for the petitioner 
referred to Chisholm v. Dculton (l) in support of the rule The rest of 
the arguments appear from the judgment ot the Court 

The judgment of the High Court (Hill and STEVENS, JJ.) was as 
follows : — 


1898 

JAN. 17. 

•Criminal 

Revision, 

25 0. 454, 


JUDGMENT. 

This was a prosecution under cl. (f/), sub-s. (1) of s. 15 of the 
Factories Act (XV of 1881), as amended by s. 14, Aot XI of 1891. 

[456] It appears that on the 20th of July last the Civil Medical Officer 
of Serampore, who is a Joint Inspector of Factories, inspected the Hast- 
ings Mill between the hours of 9 and 11 A.M. and found the latrines used 
by the operatives in a filthy state, the cause of that condition of things 
being that the pipe between the inner and the main outer cesspools had 
become blocked with solid nightsoil, jute and other things. 

In the first place a prosecution was instituted against the manager of 
the mill, but the prosecution failed. 

The present case was then instituted. 

The sanction required by proviso (1) to s. 15, Aot XV of 1881, as 
amended by s. 14, Act XI of 1891, was accorded to the prosecution of the 
Municipal Commissioners of Serampore. Process was at first issued 
against the Chairman of the Municipality. An order was afterwards passed 
for the issue of summons to all the Municipal Commissioners, but it was 


(1) (1889) L, R. -22 Q. B. D. 736 (741). 
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evenfcualiy revoked, and the case proceeded agaiost the Chairman, who is 
described in the summary-trial record made by the Sub-Divisional Magis- 
trate by whom tbe case was tried as “ representing the Municipal 
CommissioDera of Serampore.” In that capacity the Chairman was 
convicted of * neglecting to keep a factory free from effluvia arising from a 
privy” and under tbe provisions of ci. (g), sub-s. (1) of Act XV of 
1881 read with s. 17 of tbe same Act and s. 320 of Bengal Act III of 1884 
he was sentenced bo nay a fine of Rs. 200, which tbe Magistrate directed 
to be paid out of the Municipal fund. 

The ground on which tbe Municipality bas been found to be liable is 
that under s. 320 of Bengal Act III of 1884, it has undertaken to maintain 
an establishment for the cleansing of public and private latrines within 
its limits, that it levies a fee from the Hastings Mill accordingly under the 
provisions of s. 321, and that it is therefore bound under s. 320 to “ make 
suitable provision ” for the cleansing of the latrines of the mill. The 
criminal liability under s. 15 of Act XV of 1881 is held by tbe Magistrate 
to attach to the Municipality by the operation of the latter part of s. 17 
of the Act as amended by Act XI of 1891. That section runs as 
follows : — 

[457] ‘ ‘ Every occupier of a factory shall be deemed primarily liable 
for any breach therein of t his Act or of any order or rule made thereunder ; 
but he may discharge himself from such liability by proof that such breach 
was committed by some other person without his knowledge or consent, 
and in that case the person committing such breach shall be liable 
therefor.” 

We are now asked to set aside tbe conviction on several grounds, of 
which the principal are that the proceedings are informal, because the 
person prosecuted was the Chairman of the Municipality, whereas the 
sanction accorded was for the prosecution of the Municipal Commis- 
sioners ; that ss. 15 and 17 of tbe Factories Act refer only to persons 
immediately connected wi^h a factory ; that there is nothing to show that 
tbe Municipal Act is to be read with the Factories Act ; that there is no 
provision of law authorizing the prosecution of Municipal authorities, and 
that in any case neither the Municipality nor the Chairman can be held 
liable under the provisions of s. 17 of the Factories Acton the Magistrate’s 
own finding, that the manager of the factory and the Municipality were 
jointly responsible for the obstruction which was the primary cause of 
the nuisance. 

We may. remark in passing that we are not prepared to say that the 
sanction did not sufficiently comply with the provisions of s. 15 of the 
Factories Act, and even assuming it to ha otherwise, the defect would, we 
think, be cured by the provisions of s. 537 of the Code of Criminal Proce- 
dure. It does not seem to us necessary to enter at length into a 
consideration of all the questions which have been raised before us, because 
We are clearly of opinion that assuming that the Municipal Committee or 
their Chairman could at all be made criminally liable under the provisions 
of 8. 17 of the Factories Act, the conviction is unsustainable on the findings 
of the Magistrate. 

It bas been found that a special establishment of sweepers is main- 
tained by the Municipality for the cleansing of the latrines of the mill, but 
that they receive an extra allowance from the mill for night work, and are 
required to report themselves during the night to the mill officers. The 
Magistrate has held accordingly that the Municipality has under- 
taken the responsibility of [458] keeping the latrine clean by day, 
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and the mill that of keeping it clean by night. It has not been found that 
the establishment of sweepers provided by the Municipality is insufficient; 
but it has been found that neglect on the parD of the sweepers brought 
about the direct cause of the nuisance, namely, the obstruction of the pipe 
between the cesspools, and that for that obstruction the mill and the 
Municipality are jointly responsible. The Magistrate has, however, here 
drawn a subtle distinction in which we are unable to follow him. Ho says 
that, although the mill and the Municipality are jointly responsible for 
that which caused the effluvia to ai*ise, the Municipality must be held 
responsible for the arising of the effluvia, because the discovery of the 
effluvia by the inspecting officer took place in the day time, when it was 
the turn of the Municipality to keep the latrine clean. He goes on to deal 
with the question whether the occupier of the mill had knowledge of the 
existence of the nuisance, and he concludes with the proposition that 
though it is possible that the occupier was aware of it, the burden of prov- 
ing this lay upon the Municipality, — a proposition which seems to us 
clearly erroneous. 

The provision of s. 17 of the Factories Act, by virtue of which this 
conviction has been had against the Chairman of the Municipality, is of a 
highly penal character and must be construed strictly in favour of the 
accused. We think that in order to fix liability on any person other than 
the occupier of a factory it is incumbent upon the latter to give the strictest 
proof of circumstances exonerating himself, and it is plain on the face of 
the section that the burden of proving absence of knowledge or consent on 
his part lies entirely upon him. 

In the present case on the Magistrate’s finding of joint responsibility 
the occupier is not discharged from bis liability under s. 15 of the Fac- 
tories Act and therefore the liability cannot be fixed on any other person. 
The conviction is for this reason unsustainable. 

We accordingly set it aside, and direct that the fine, if realised, or so 
much thereof as may have been realised, be refunded. 


B. D. B. 


Conviction set aside. 


25 C. 459 (P.C.)-=25 I. A. 21 = 2 C.W.N, 177 = 7 Bar. P O.J. 281. 

[459] PRIVY COUNCIL. 

Present : 

Lords Hobhouse, Macnaghten and Morris^ and Sir R. Couch. 
[Oil appeal from the High Court at Fort William in Bengal.^ 


Dowlat Koer {Proponent) v. Ramphul Das and others 
(Impugnants) . [2nd, 6th and 8th July and 10th December, 1897.] 

Will— Evidence as to execution. 

The question whether an alleged Hindu will was genuine or not was raised by 
the relations of the deceased, on an application, under the Probate and Adminis- 
tration Act V of 1881. for administration with the will annexed, filed by the 
proponent. 

It was held upon evidence, which was very conflicting, in some respects obscure 
and unsatisfactory, and in reference to which the Court below bad difiered, that 
the will was genuine, and that the High Court was not justified in reversing a 
decree to that oQeot. 

It was also held that it is the duty of a Judge in such oases patiently to investi- 
gate the actual facts, placing himself as it were in the position of the alleged 
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testator with all his actual surroundings ; not to approach the subject from the 
point of view of what a testator ought or would be likelv to have done on some 
precoDoeived idea of Hindu usages and habits of thought. 

[R., 39 0, 245 = 16 C.W.N. 265 = 13 Ind. Gas. 577.] 


1897 
Dec. 10. 


Privy 


231. 


Appeal from a decree (10th July 1894) of a Divisional Bench of the Council. 

High Court, reversing a decree (11th November 1893) of the District 

Judge of Gaya. 

This appeal arose out of a petition filed on the 9th June 1893 by the 
appellant for administration, with the will annexed, of Naratn Das, which 
purported to be for her benefit. It was dated the 18th May 1893, and 
the testator died on the 3rd June following. The proponent stated that^ 
she was one of the widows of the testator, who died at his residence at 
Tikari in the Gaya District, leaving, beside herself, another widow named 
Eajkali, a mother named Uttim, and a brother named Babban Das, who 
were the present respondents. The latter filed objections to the will 
impugning it as not the genuine will of Narain Das. 

The disputed will, after reciting that the testator had married three 
wives, of whom Eajkali and Dowlut Koer were alive, proceeded thus, as 
translated : — 

[460] ‘ * Whereas shortly after my marriage with Massumat Eajkali 
Koer, and the performance of her ruckhsarti ceremony, I cut off all 
coDimunication with her on account of her bad temper, disobedience, and 
also for several other reasons, and have kept my connection only with 
Massumat Dowlat Koer, my third wife, because she is the only wife who 
has been obeying and serving me, and has all along kept me pleased and 
happy by her amiable conduct and obedience. Therefore, I, the declar- 
ant, have always been living with her alone. And whereas my second 
wife Eajkali Koer has been residing against my wishes with Eamphul 
Das, alias Babban Das, my brother who is a drunkard, and a bad 
character, and who has always lived separate from me, and with whom 
I, the declarant, have ceased to have any connection.’’ 

He then left his whole property, as the alleged will declared, absolutely 
to the proponent subject to monthly charges of Es. 25 each in favour of 
Eajkali Koer and Uttim Koer. The document bore the signatures of the 
testator and twelve witnesses, including that of the writer. 

The facts of the case are stated in their Lordships* judgment, where 
the judgment of the District Judge, Mr. Alfred C. Brett, is referred to, and 
the terms of his order appear. Both the Judges in the appellate Court 
alluded to the alleged will having made no provision, except a subsistence 
allowance, for the other wife or for the mother of the testator, or for his 
own shrad, and examined the evidence at length. The evidence as to the 
execution of the will was, in the opinion of the appellate Court, such that 
the Judge should have declined to act on it. That evidence they consider- 
ed to have become less valuable upon an endeavour to test it by the 
probabilities derived from the face of the will itself, and other sources. 

The Judges in their judgment, should have held the will unproved. 

On this appeal — 

Sir E. Clarke, Q.O,, Mr. J. D. Mayne, and Mr. J, T, Woodroffe 
appeared for the appellant. 

Mr. H. H, Asquith^ Q.C., and Mr. C. TF. Arathoon, for the respondents. 

JUDGMENT. 

Their Lordships’ judgment was delivered by 

Lord Macnaghten. — The only question in this case is whether a 
certain paper writing, purporting to be dated the 18th of May 1893, and 
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1897 to bear the signature of Narain Dae. who died on the following 3rd of 

Dec. 10 . June, is his will or a forgery. 

— [461] The instrument in dispute was propounded on the 9th of June 

Privy 1393 appellant Dowlat Koer, who was living with Narain Das as 

Council, his wife at the time of bis death, and had lived with him for about twenty 

years on that footing, whether she was lawfully married to him or not. 
It was challenged at once by the three respondents Babban Das, a younger 
brother of Narain Das. Uttim Koer his mother, and Rajkali Koer his wife, 


231. 


2d C. 459 
(P.C.) = 

23 I. A. living wife, if Dowlat was not married to him. 

C.W.N, 177=^ After a trial which lasted fourteen days Mr. Brett, the District Judge 
^ of Gya. found for the will and decided in favour of the appellant, but 

refused her the costs of the suit on the ground that the will was nob 
registered. On appeal to the High Court Mr. Brett’s decision was revers- 
ed by Tkevelyan and Ameer Adi, JJ. They dismissed the appellant’s 
petition with costs in both Courts. 

In any view of the case there is much that is obscure and much that 
is unsatisfactory. But after carefully considering all the circumstances, 
and giving due weight, to the objections of the learned Judges of the High 
Court, their Lordships have no hesitation in accepting the conclusion at 
which the District Judge arrived and pronouncing in favour of the will. 

Narain Das seems to have been a little over fifty years of age when 
he died. He was a man of low caste — a Bari. At one time he was a 
table attendant of the Rani Asmed Koer. For some services to the Raja 
Run Bahadur, who became her heir, he was rewarded by valuable mokur- 
Turi grants and thus acquired a good deal of property. When in the 
service of the Rani he formed a connection with Dowlat Koer, a maid 
servant in attendance on his mistress and then a young widow. Dowlat 
Koer says that Narain Das married her in privacy according bo the 
simple rites of the “Sagai” ceremony. The respondents represent her as 
merely a concubine discarded in favour of the lawful wife. The District 
Judge thought the weight of evidence was in support of Dowlat’s conten- 
tion. Their Lordships agi*ee with him in this. It seems more probable 
that there was a marriage between Narain and Dowlat than that there 
was not. The point, however, is not very material. Nor is it material to 
enquire whether Narain’s connection with Dowlat when it first [462] 
began preceded or followed his marriage with Rajkali. There again if it 
were necessary to come to a conclusion their Lordships would be disposed 
to agree with the District Judge, who does not seem to have fallen into 
the error attributed to him by the High Court of mistaking dates by 
confusing the younger Rani with the elder. Be that as it may, it is quite 
plain that Dowlat was not abandoned for Rajkali. For many years and 
down to Narain’s death Dowlat was the favourite, and her influence with 
him seems to have been paramount. He had no issue. Rajkali and 
Dowlat were both childless and so was his first wife who died before he 
married Rajkali. 

Narain had two houses within the enclosure known as the fort of 
Tikari. They stood about 400 yards apart. One is spoken of as the north 
house, the other as the south house. The south, house, according to the 
District Judge who inspected both, is in every way the larger, the more 
convenient, and the better built of the two. It was bought in Dowlat’s 
name and rebuilt by Narain for her accommodation. “After ho had made a 
fine place of it,” siiys one of the witnesses for the respondents, “he put Dow- 
lat into it.” In this house Narain lived with Dowlat. and her nephew Tunu, 
who was Harain’s treasurer or cashier, and her brother Gbhedi. who used 
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to be ^ addressed by Narain as “ Cbhedi Bai ** or ** brother Cbhedi.'* 1897 
Narain s office was there. There he kept all his valuables^ bis deeds, his Dec, 10# 

money, and his jewels, and there the customary nuzzars or compliment- 

ary offerings were presented in his honour. The north house was a PRIVY 
hurnbler edifice and maintained on a poorer scale. It was occupied by OotTNOIL. 

Uttim and Rajkali and Babban and Babban*s two wives. ** In the north 

house,” said Babban in cross-examination, ** we got no fixed monthly 25 C, 4S9 
allowance fr^tn Narain ; but I should say he sent us at the average Rs. 50 = 

a month. Jdis net income was say Rs. 20.000 a year.” ’ 25 l.A. 21-2 

It is common ground that Narain’s illness lasted five or six months. 177- 

Though he seems to have been confined to the house during the greater^ Sap. P.C.J^ 
part of that period, and though he was gradually getting worse, it is not 
disputed that he was perfectly competent to dispose of his property at the* 
time when he is said to have made his will. In fact he did not become 
insensible until [463] the last few days, or, as Babban says, the last few 
hours before he died. 

In these circumstances, if it could be shown that Narain was minded 
to settle his affairs before his death, or willing to face the question at all, 
one would certainly expect to find provision made for Dowlab Koer and 
her relations. They seem to have held the first place in his affections. 

At any rate they were about him during his long illness. They must 
have foreseen the end. They were hardly likely to be indifferent to their 
own interests, or to shrink from pressing their own claims and disparag- 
ing the merits or exaggerating the faults of absent rivals. On the other 
hand, the inmates of the north bouse for all practical purposes were out 
of sight. What amount of intercourse there was between the north 
house and the dying man it is impossible to say. Ib is admitted that Uttim 
often came to see Narain during his last illness. Rajkali came but once, 
if Dowlat and Tuou are to be believed. Dowlat speaks of one visit by 
Babban and Rajkali. She puts the date of that visit, "soon after the deed 
to Tunu,” which will be mentioned presently and which was dated the 28th 
of April 1893. "They remonstrated with Narain.” says Dowlat. " for 
alienating his property to my relations. They spoke contemptuously of 
me. This led to the interchange of abuse and they lefc in anger.” Tunu 
also says that Rajkali came once to complain and that Narain’s reply 
was this : "All the property is mine to deal with as I like.” On this 
part of the case unfortunately no help is to be got from the other side. 

They pretended that Narain never ceased to live with the inmates of the 
north house, Uttim and Rajkali and Babban too in his examination in 
chief say that Narain lived continuously at the north house, that he fell 
ill there, that about two months before he died they took him to the 
south house for change of air, and migrated with him in a body. “We 
all stayed there,” says Rajkali, "till the death of Narain, and then we 

said let us go and worship at the house where our family gods are ’ 

and so they all migrated back to the north house on the following morning. 

The District Judge, who examined the ladies himself, had no difficulty in 
rejecting this story as an impudent attempt to impose unon the Court. 

It is shown to be untrue by the ignorance which Uttim [464] and Raj- 
kali both displayed about the south house. I do not believe, says 
Mr. Brett, they were there at all. It is disproved by entries in the accounts 
and by Babban*s own admissions on cross-examination. It is directly 
contradicted by a petition signed and presented by Babban himself on the' 

SSth of May asking for the intervention of the police to prevent Dowlat 
and her relatives despoiling the south house on Narain’s approaching 
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death. Narain Daa, it is stated in the petition, has been ill in his resi- 
dential house for the last five or six months. Now he is becoming worse, 
and there is no hope oi his life, he may die to-day or to-morrow. Baba 
Narttin Das has a kept woman who lives along with her bxother iand 
sister’s son with the said Babu Saheb.” 

About six weeks before his death Narain made a partial disposition 
of his property. The evidence does not explain what led him to do so. 
But the fact is undisputed and not unimportant. 

On the 21st of April 1893 he executed in favour of Chbedi a per- 
manent and heritable mokurruri lease of a inouzah producing, according 
to Babban, a net annual profit of Rs. 600, a sum just equal to the 
annual allowance he was making for the north house. The lease was 
duly registered on the 23rd by the sub-registrar who attended at the 
south house for the purpose. 

On the 28tb of April Narain executed in favour of Tunu a permanent 
and heritable mokurruri lease of a mousak oalbd Khurey producing, 
according to Babban, a net annual profit of Rs. 3,000. It was duly 
registered on the 30bh. This lease, as orginally drawn aod executed, 
was in favour of Dowlat. It was intended to have the document in that 
form registered at the same time as the lease to Chhedi. A petition 
stating its execution and asking the sub-registrar to attend for the purpose 
of registericg it was presented on the 22nd, together with a similar petition 
relating to Ghhedi’s lease. But when the sub-registrar came he was 

asked to postpone the registration of the lease of Khurey on the ground 
that some alteration was required, and the writer of the deed was nob 
present. A petition was then put in stating that only one deed [ 465 ] 
was ready, and so only the lease to Chhedi was registered on that 
occasion. So far there is no dispute. There is a conflict of evidence as 
to the reason for not completing the registration of the lease of Khurey as 
originally drawn. Babban says he was told " one afternoon ” when he 
was in the north house “ about six weeks before Narain’s death " that 
one “ Gur Sahai had come from Gya with a lease.’' “ I went over," he 
adds, “ to see what was up. I saw my brother and Gar Sahai and 
Tunu and others. I asked Narain what he was doing. He said ‘ I am 
giving a life lease of Khurey to Dowlat.' She was on one side. He 
commenced to sign his name. He had got half through the signature 
when Gur Sahai said the deed was hereditary. Then Narain refused to 
sign and flung the paper down." Dowlat’s account of the transaction 
is this : “ Narain was ill,” she says, " five or seven months. After he 
got ill he gave a lease to my brother Chhedi and to Tunu, my sister's 
son. Tunu he gave the lease of Khurey. He had intended to give me the 
lease, perpetual lease. This was written out, but I refused. I said 'You 
give one village to Obhedi and want to give one to me ; what is to become 
of the rest?’ He said ‘ I will give the rest to Tunu.' I said ‘ No. give 
Khurey to Tunu and give me the rest.’ He consented. The lease to me 
was destroyed and Khurey was leased, perpetual lease, to Tunu eight 
days afterwards." Babban’s story cannot be true. It is extremely 
improbable ; the lease to Chhedi and the lease to Dowlat were both 
prepared on Narain’s written instructions ; the lease given to Chhedi was 
hereditary ; the lease given afterwards to Tunu was hereditary too. 
But apart from the improbability of the story it will be observed that 
there is no room for the incident described by Babban. It could not have 
happened on the 2l8t, for the petition of the 22nd asking the sub-registrar 
to come over states that the lease was executed. It could not have 
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happened on the 23rd. Babban says it was in the afternoon that he went 1897 
over to see what was up. But the sub-registrar, who is above all suspicion, Dec, 10. 

and who was called for the respondents, after stating that on the 22ad 

of April two petitions were nut in to him to go to Tekari ‘‘ to register two PRIVY 


deetis executed by Narain Das,” says : “ I went on 23rd April arriving CoUNGIIj. 

there very early ; it was the hot weather. I saw Narain, He [466] had 

two deeds. But he apparently wished to amend one but could not 
find the writer.” Dowlat’s account may be true. To a certain extent fP*C-) = 
she is corroborated by Babban himself. After stating that Khurey was^^**^' 21 = 2 
afterwards given as a hereditary lease to Tunu he adds : '* This was on C.W.N. 177=» 
the advice of Dowlat Koer.” Whether Babban had any special reason ^ P-C-J- 
for saying so or not, the statement is a remarkable tribute to the influence 


which Dowlat had over Narain. 


Putting aside the visit of Eajkali and Babban to complain of 
alienations of property in favour of Dowlat’s relations (if the visit really 
took place), the evidence is a blank as to what occurred between the date of 
the gift to Tunu and the 18th of May, the date of the alleged will. Dowlat 
Koer says that between the date she refused the lease and the date the 
will was given she had no talk about the will with her husband. She felt 
sure, she says, that he would do what ha promised. Her reticence on the 
subject of the will during the period in question was naturally commented 
upon by the learned counsel for the respondents. It is certainly a matter for 
observation. But it does not go very far. It is possible that Dowalt’s 
story may be true throughout. It is at least as possible that it may be 
true in the main, though she may have deviated from the truth in her 
anxiety to make out that Narain was ready to fulfil his promise of his 
own free will and without any pressure from her. 

The document put forward as Narain’s will and the fulfilment of his 
promise to Dowlat is simple enough in its dispositive clauses. His entire 
property is left to Dowlat Koer absolutely subject to the payment to 
Uttim and Eajkali each of Es. 25 a month. 

The document purports to bear the signature of Narain Das and the 
signatures of twelve witnesses including the writer. 

No one comes forward to say that Narain s alleged signature is not his 
own handwriting, and yet his handwriting must have been well known to 
some of the persons who were witnesses for the respondents. The District 
Judge notices the point, but observes that it may have been an accidental 
omission, and says that he does not wish to lay too much stress upon it. 
The omission, however, acquires much greater significance [467] from 
wbat took place in the Court of appeal. One of the learned Judges in 
the High Court was familiar with the native character, and evidently not 
disposed to overlook the assistance to be derived in such a question as 
this from a comparison of handwriting. He scrutinized the signatures 
appended to the document in question. He saw, or thought he saw, some 
indication tending to show that the signatures had not all been written at 
the same time. He compared the signature of one witness with a 
signature which that witness subscribed to his deposition in Court, and 
came to the conclusion that the two signatures were not made by the same 
person. But as to the signature of Narain Das, he says nothing, although 
he had actually before him in documents put in evidence signatures of 

Narain which were unquestionably genuine. 

The alleged writer of the will was one Sheo Pershad, a young mukhtar. 
It seems that in May 1893 there was a local investigation going on in 
regard tosome litigation in connection with a village called Paluhan, which. 
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was situated about two miles from Tikari. A number of lawyers and 
others concerned in the inquiry were gathered together at Tikari. 
Among them came Sheo Pershad and Sheo Sahai, another young 
mukhtar. They put up in the same house at Tikari. They were old 
acquaintances they said of Narain. They heard he was ill and went to 
see him on the 12th. On the 16th he sent for them and consulted them 

over his property to Dowlat Koer. At first a deed was 
25 I A 21 = 2 ®^^6®stea, but the amount of the stamp duty seemed a formidable objection, 
C.w'.N 177= discussion they advised a will. He told them how he 

7 Bar. P C J. dispose of his property and they prepared a draft from his verbal 

23 i/ 'instructions. It was their joint production. They left the draft with Narain 
that evening. On the evening of the 18th they were summoned again to 
Narain’s house in order to complete the transaction, Sheo Pershad “faired 
out the draft. Witnesses were collected and the will was duly executed. 
They both saw Narain execute it and they both attested his execution. 
That was their story. Of the other ten seven deposed to seeing Narain sign 
the will. They signed as witnesses and saw the other witnesses sign. 
That loaves three of the alleged witnesses to be accounted for. One 
[468] was absent from illness. The remaining two were Kali Churn and 
Bankey Behari, a young pleader in the Gya Court, whose name on the 
will appears in English with the word “ witnessed " also in English before 
it. Kali Churn was summoned as a witness by the petitioner. He evaded 
service and then was arrested. When he was brought into Court neither 
side would call him. He was called by the Judge. He said the writing 
of his name on the will resembled his, but was not his, and he tried to 
make out an alibi. The Judge did not believe the alibi and thought his 
evidence of no w^eight. Bankey Behari was also distrusted by both sides 
and called by the Judge. He admitted that one day just after the ai^pli- 
cation for probate when he was in the Bar Library he was taxed with 
having signed Narain’s will and that he did not deny it directly. What he 
said was. As far as I recollect I have not signed any will.” “ Those,” he 
adds, were the words I uttered. I meant to absolutely deny my signature. 
But I did not say that I had never signed.” Before Mr. Brett he was 
more positive and more intelligible. He declared that his name on the 
document in dispute was not his signature. 'My signature,” be said, “has 
been forged. To some extent, however, his evidence curiously corroborates 
the appellant’s case. He admits that on the evening of the 18th of May 
somebody came to him and said Narain wanted him. “ The messenger,” he 
says, told me that Narain Das had heard I was in Tikari, and that others 
were with him and he wanted to see me as he was ill. He sr.id, perhaps, 
that the men were writing something.” “My grandfather,” ho said in another 
part of his evidence, “was a pleader of the Raj, and Narain Das had been an 
influential servant, so it did not strike me as peculiar that he sent for 
me. All this is entirely in accordance with the story told by the wit- 
nesses for the appellant. As to what followed there is a direct conflict of 
evidence. The appellant’s witnesses say, Bankey Behari obeyed the sum- 
mons and witnessed Narain’s will. He says he ” was tired and did not go,” 
showing, as the J udge thought, an indiflerence to his professional prospects 
remarkable, to say the least of it, in so youthful a practitioner. The District 
Judge in whose Court he practises did not believe him. The High [469] 
Court did. They found no resemblance between the signature he made at 
the foot of his deposition in Court and the signature shown to him a few 
minutes before and denounced by him as a forgery. They seem to have 
thought a diEference in the band writing at that critical moment oonolusivo 
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in his favour. Moreover, they thought the writing on the will “an unform- 
ed writing like that of a schoolboy’* — the signature “ of a beginner just 
learning to write,” while the signature on the deposition was “ in the run- 
ning hand of a person much accustomed to writing in English.” On the 
other band, the District Judge observes that the words on the will have a 
genuine look about them” . . . they do not look like an imitation. Their 
Lordships have had the will before them. So far as regards the character 
of the writing they are unable to agree with the learned Judges of the High 
Court. No fault is to be found with the signature. It seems to be written 
boldly and would pass for the writing of a well educated English gentleman. 

It is unnecessary to discuss in detail the evidence of the witnesses for 
the appellant. The District Judge has gone through it very carefully notic- 
ing apparently everything that struck him as suspicious in statement or 
demeanour. On the whole he came to the conclusion that there was no 
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sufficient reason for refusing credence to the appellant's story. One 
circumstance may be noticed in passing which, in the view of Trevelyan, 
J., tells strongly against the appellant, while the District Judge thinks 
it throws no light on the case. It is this : Narain’s accounts were 
kept by Tunu. The accounts for the last year are missing. If they 
had been forthcoming, and if they could have been trusted, they might 
have been useful in clearing up some disputed points. The absence 
of these accounts gave rise to a good deal of argument before the 
District Judge. But he was, he says, “ unable to form any definite 
opinion as to the question as to on whom the disappearance casts sus- 
picion.” Trevelyan, J., felt no difficulty on that score. “There is,” he 
says, “ no doubt to my mind that this book can only have been kept back 
by Dowlat's party.” And then be proceeds to draw the inference which 
suppression of evidence invariably suggests. Their Lordships do not think 
it by any means clear [470] that Dowlat’s party ought to be held account- 
able for the non-production of the last year's book of accounts. At any 
rate, it is obvious, that an unscrupulous man concerned in forging a will 
would not scruple to manipulate accounts for his own purposes, if he 
thought he could do so without fear of detection. As the whole book 
was written up by Tunu, there would be no difficulty in his replacing an 
incriminating page by a new leaf with all necessary entries to confirm his 
story. It is difficult to see why Tunu should have suppressed a piece of 
evidence which he might so easily have made to serve his purpose. 

The District Judge and the learned Judges of the High Court both 
deal with the main question at issue on a broad view of the whole case. 
It is little wonder that they come to opposite conclusions, for they 
approach the matter from very different points of view. Patiently, and 
with every appearance of impartiality, the District Judge sets himself 
to investigate the actual facts. He tries to place himself in the posi- 
tion of the alleged testator with alibis actual surroundings. On the other 
hand, Ameer Ali, J., who claims to be intimately acquainted with the 
usages and habits of thought of his Hindu fellow-countrymen, though not 
himself, it may be presumed, a member of their community, approaches 
the question from the point of view apparently of a pious Hindu gen- 
tleman, scrupulous and exact in the discharge of every moral and religious 
duty — go scrupulous indeed and so exact that in the opinion of the learned 
Judge it becomes a matter of grave importance that no provision is to be 
found in the will for the worship of a family idol, whose worship, as it 
appears, was maintained during the testator’s lifetime by the annual 
expenditure of the sum of one rupee. Tried by so high a standard the 
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will is found wanting in many things. But for all that it is not an unlikely 
disposition for such a man as Narain Das to have made under the 
circumstances. As regards the monthly allowance to Uttim and Eajkali 
it will be observed that the aggregate of the two allowances is precisely 
Council, the sum which Narain had been in the habit of providing for the mainten- 
ance of the north house. And it is perhaps remarkable that the allowance 
to Uttim, which seem'^ to the High Court so niggardly as to throw doubts 
on the genuineness [471] of the will, is the exact amount which Eajkali 


231. 


25 C. 439 

fP.C.) = 

■ _ and Babban allotted to her when they assumed to divide the inheritance 

^ 1 bobwesn them oo the 6fch of July 1893 under a deed of compromise* 

7 Bar. P.C, . learned Judges of the High Court have embarked upon an enquiry 

as to the truth of the charges against Eajkali and Babban contained in the 
introductory part of the will. Their Lordships cannot think that the 
enquiry is much to the purpose There is certainly no evidence in support 
of these charges. But in estimating their value and importance, one cannot 
help seeing that something must be attributed to the zeal of the two young 
mukhtars who would probably exert all their skill to amplify and embellish 
whatever Narain may have said in disparagement of those whom he 
proposed to disinherit. Something, too, may be due to the ill-feeling 
between the inmates of the two houses which must have been tolerably 
bitter, if one is to judge from the steps which Babban thought fib to take 
against Dowlat, when Narain lay a-dying. Whatever the will may say to 
the discredit of Babban, ail that seems to be alleged against Eajkali is ill- 
temper counled with disobedience. We know that Narain preferred living 
with Dowlat whatever the reason was. The will hints at “several other 
reasons ” — a suggestion one would think too vague to be taken seriously. 
But in its vague generality, Ameer Ali, J., finds a deep meaning. He has no 
doubt that those apparently innocent words were intended to convey “an 
insinuation of unohasbity.” It is obviously quite impossible to accept 
that construction on the faith of a statement, whatever may be its source 
or apparent authority , which the appellant had no opportunity of meeting 
by direct evidence or testing by cross-examination. In the Court of 
first instance, as far as we can see, the point was not even suggested. It 
is nob alluded to in any one of the 27 reasons set forth in the memo- 
randum of appeal, and certainly it is satisfactory to find that it escaped the 
notice of Eajkali and her advisers. In her petition of objection pub in on 
the 14bh of July 1893 she alleges that " several of the statements made in 
the alleged will are false.” She avers that “she was never disobedient to her 
husband nor was he ever displeased with her,” but she makes no reference 
to the imputation of unchnstity which she naturally would have resented, 
[472] if she had supposed that the will contained any insinuation of the 
sorb. In the course of the litigation and at the trial the appellant 
certainly made a direct charge of unchasbiby against Eajkali, a charge for 
which there appears to have been no foundation whatever. But it would 
be a mistake to connect that charge with anything in the will. It seems 
to have been provoked by the attacks which Babban and Eajkali made 
on the appellant at the time of Narain’a death. Insulted as she was and 
treated with great cruelty, it is hardly surprising that Dowlat Koer should 
attempt to retaliate with any weapon she could think of. 

Some minor points were pressed. There was the non-registration of 
the will — due perhaps bo Narain’s stvxbe at the time. Then it was said 
that the witnesses to the will were in social pos ition inferior to the persona 
who attested the lease bo Chhedi and the lease to Tunu. That may be 
accounted for by the circumstances under which the will was executed, 
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and after all the inferiority may not have been so great as it was represented. 
At least we find that one of the witnesses to the two leases, who is 
described as a “ rais ” or “ big man,’* says of himself “ my profession is 
service, bub I am nob in any employ.” Then it was pointed out that the 
witnesses to the will were on their own showing singularly reticent as to 
the transaction in which they say they were engaged. So they were, 
and this reticence is one of the difficulties in the case. But even here 
the evidence is not all one way. Sheo Pershad, for example, says he told 
some mukhtars. Among others, he says, he bold Gopal Lai whom ho 
pointed out in Court. About the 23rd May he says he told him that 
Narain Das was ill and had made a will. Now Gopal Lai seems to have 
been an adherent of Babban and to have been the writer of the deed of 
compromise between Babban and Rajkali which has already been 
mentioned, and he was not called to contradict Sheo Pershad*s state- 
ment. 

It is not necessary, however, to discuss these points further. On 
a review of the whole case, their Lordships are of opinion that the 


1897 

DEC. 10. 

Privy 

Council. 

2S G. 459 
(P.C.)- 

25 I A. 21=.2 
C.W.N. 177 = 
7 Sar. P.G.J. 
231. 


appellant has eatablished the genuineness of the Will, and that the High 
Court were not justified in overruling the decision of the District Judge. 

[473] Their Lordships will, therefore, humbly advise Her Majesty 
that the decision of the High Court ought to be reversed with coses and 
the judgment of the District Court restored. The respondents will pay 
the costs of the appeal. 

Solicitor for the appellant ; Mr. H. G. Dallimore, 

Solicitors for the respondents : Messrs. T. H. Wilson d Co. 


C. B. 


Appeal allowed. 
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PRIVY 5COUNCIL. 

Present : 

Lords WatsoHy Hohhouse, and Davey and Sir B. Couch. 

{On appeal from the Court of the Judicial Commissioner of Oudh.] 


Suleiman Kadr Bahadur (Plaintiff) v. Mkhndi Begum 

(Defendant), [11th November and 8bh December, 1897.] 

3enami Transaction — Onus of Proof ^ Purchase ism farzi, in the name of a person other 
than the real purchaser — Proof of the actual transaction. 

In liquidation of a mortgage debt the mortgagors sold the mortgaged pro- 
perty aod executed a sale deed with a recital that they had received from the 
wife of the mortgagee the amount of the mortgage debt and interest with also 
a small sum of money. 

In after years the husband, now plaintiff, and the wife, defendant, contested 
which of the two was the real purchaser. 

Held, that the burden of proving that the mortgagee gave the consideration 
for the sale was upon him at the outset, as he claimed contrary to the tenor 
of the admitted document ; which burden had been discharged by hia evidence 
tbattbe substantial consideration for the sale by the mortgagors was the 
extinction of the mortgage debt due to him. 

This proof shifted on to the wife the burden of showing that this extinction 
was effected by her money, or of showing that she had continuous possession in 
accordance with the sale deed. 8he did not prove that any money was paid by 
her, either to the vendors or to the mortgagee ; nor was there such an amount 
of possession proved as afiected the question either way. The conclusion was 
that the wife’s name was used farzviot the husband’s, as alleged. 

IR., 29 B. 305 (312).] 
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Appeal from a decree (11th August 1892) reversing a decree (12th 
April 1890) of the District Judge of Lucknow. 

The plaintiff in the suit giving rise to this appeal was Mirza 
Suleiman Kadr, and the defendant was his wife, Nawab Mebndi [474] 
Council. Begum Sahiba, who was living apart from her husband. Both wore 

members of the ex-Boyal family of Oudh. (See I. L. E.. 21 Calc., 135.) 

The question between them was as to which of them was the real 
purchaser of the property in suit under the purchase evidenced by deed 
of the 14th May 1875, which purported to convey to the wife, an 
arrangement which the husband, now appealing, contended was ism farzi 
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On the lObh May 1870, before the marriage of the parties which 
took place in July 1871, the plaintiff became mortgagee of the property 
(bouses in Lucknow) for Rs. 8,500, at 6 per cent, per annum repayable in 
five years. 

On the 14th May 1875, while the parties were still living together, 
the mortgagors executed a sale deed of the property to the wife. The 
recitals and other contents of that document appear in their Lordships* 
judgment. In 1886 the husband and wife separated, and this suit was 
commenced on the 2nd August 1888. The plaint alleged that the possession 
of the property by the wife began in May 1888, and prayed a declaration 
that the sale deed had been taken by the husband as purchaser in his 
wife’s name, he being the real vendee, and that the transaction was ism 
farzi for his benefit. The defence was that the wife had purchased the 
property with her own money in 1875, having since then been in adverse 
proprietary possession. 

The issue raised questions on these contentions, and the District 
Judge decided that the sale deed was fictitiously executed in the defend- 
ant’s name,” making a decree which declared the plaintiff entitled to the 
property. 

The appellate Court, composed of the Judicial Commissioner and the 
Additional Judicial Commissioner, reversed the lower Court’s decree. In 
their judgment the plaintiff had failed to discharge the burden of proof 
upon him, both as to title and possession. They dismissed the suit with 
costs in both Courts. 

The plaintiff having appealed. — 

Mr. C. W. Araihoon, for the appellant, argued that the respondent- 
had not proved the payment of the purchase money by her. [476] or her 
possession for more than a brief period, it having been necessary for her to 
prove her case, when it had been shown that the consideration for the 
purchase of the property was the discharge and extinction of the mortgage 
debt. The appellant had explained why the sale deed had been in the 
name of the respondent; so that the source of the money, whereby the 
mortgage and sale were obtained, was the governing question. The 
whole evidence was before the appellate Court to consider its effect. 

Mr. J. D. Mayne, for the respondent, referred to the burden of proof 
that was on the plaintiff to outweigh the presumptions that arose from 
the statements in the sale deed. The use of the wife's name, and those 
statements, threw the burden on to the appellant, and it had nob been 
effectively discharged. 

Mr. C, TF. Arathoon, in reply, referred to the judgment in Sham Lall 
Mitra v. Amarendro NaiJi Bose (1). This had cited Dcbia Choiudhrain 


(1) 23 c. 460 (475). 
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V. Bimola Soonduree Debia (l), as establishing, on the authority of Bam 
Surun Singh v. Pran Peary (2), that the right of a party to an ism farzi 
transaction of this kind was to have the true position ascertained, and 
that effect should be given to it, although he had taken part in concealing 
it at another time. 
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JUDGMENT. 

Their Lordships’ judgment was delivered on the 8th December 


25 C. 473 
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1897 by 25I.A. 13=2 

Lord Davey. — The appellant is a son of the late King of Oudh. 

The respondent is his wife. They were living together in the year 1875, ^ P«C.J. 
but in the year 1886 they separated and they have since lived apart. 

By a mortgage bond, dated the 10th May 1870, two ladies mortgaged 
certain houses and lands to the appellant to secure Rs. 8,500 with interest 
at the rate of 8 annas per cent, per mensem for a stipulated period of 
five years. Nothing was paid by the mortgagors on account of either 
principal or interest, and on the 14th May 1875 a sale deed of the 
mortgaged property was executed by the mortgagors, whereby, after 
reciting the mortgage and that the mortgagors had not been [476] able 
to pay anything up to date, and that according to accounts it appeared 
that they had then to pay to the appellant the sum of Rs, 11,000 on 
account of principal and interest, it was witnessed that the mortgagors 
sold the mortgaged property in lieu of Rs. 11,000 to the respondent, and 
that the mortgagors having received the purchase money in full from the 
said vendee had paid it to the appellant in liquidation of the debt due to 
him under the deed of the 10th May 1870. It appears from the endorse- 
ment on the sale deed that a further sum of Rs. 250 was paid in cash to 
the mortgagors, and this sum seems to have found its way back into the 
hands of the appellant’s then agent. 

The question on this appeal is what the transaction recorded in this 
sale deed really was. The appellant contends that the sale deed was 
executed ism farzi (fictitiously) in the name of the respondent, and that 
he was the real purchaser and assumed proprietary possession of the 
property comprised in the deed. The respondent, on the other hand, 
alleges that she purchased the property in suit with her own money and 
has ever since been in adverse proprietary possession thereof. 

The burden of proof is in the first place upon the appellant who 
claims against the tenor of the deed. He states in his evidence that the 
consideration for the sale was the mortgage money plus interest, and the 
sum of Rs. 250 which he says that he paid through his then agent one 
Achche Sahib, and again that the mortgage money was not recovered in 
cash but formed part of the consideration. The substance of his evidence 
is that no money passed in the transaction except the Rs. 250. He 
accounts for the production of the title deeds by the respondent by saying 
that they were in the custody of Achche Sahib who was formerly his agent, 
but had been dismissed, and who was prior to and at the time of the suit 
acting exclusively for the respondent. He further says that Achche 
Sahib advised him to have the sale deed in the name of the respondent in 
consequence of some threatened litigation. The appellant’s evidence is 
confirmed by that of Kirpa Ram and Maharajah Tej Krishna Sahib who 
were relatives of the vendors and negotiated the transaction on their 
behalf. They both state that the consideration was not received in cash 


(1) 21 W. R. 422. 


(2) 13 M.I. A. 551. 
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[477] except as to the Ks. 250, which was taken back from the vendor’s 
agent by Achche Sahib, and that the sale deed was executed in the, name 
of the respondent by the orders of the appellant. The evidence of the 
vendors, who were both purdah ladies, is less precise, but to the same 
effect. 

It is apparent from this evidence, and indeed it is not denied, that no 
money in fact passed from the nominal purchaser to the vendors, and 
^ from the latter to the mortgagee, and that the narrative of the deed is net, 

' therefore, in accordance with the facts. The effect, and doubtless the 
' object, of the deed is to make it appear that the consideration to the 
' vendors for the sale proceeded to them from the respondent, so as to 
give her an apparent title for value, whereas the real consideration to the 
vendors being the extinction of the mortgage debt, which was the 
property of the appellant, it proceeded from him. Their Lordships think 
that this circumstance and the other evidence of the appellant 
and his witnesses are sufficient to call upon the respondent for an 
answer and to shift tne burden of proof upon her. This burden she 
may discharge by showing that the purchase money, though not paid by 
her to the vendors, was paid to the appellant out of her moneys, or by 
evidence of continuous possession in accordance with the deed. The 
respondent was called as a witness by the appellant. In her evidence 
she states as follows : — 

“ My husband told me that there was no use in keeping money, that 
he had a house in mortgage which 1 should buy, that it was very cheap, 
that I will get rents and that it will be sold for Rs. 11,000. 1 told him 

that he should speak to my aunt (Ammi Jan), if she accepts, I will accept. 
The plaintiff then spoke to her and she consented. Thereupon I also 
consented. Then the plaintiff told my aunt that the Rani's mukhtar had 
come, and if she, my aunt, gives the money the plaintiff will make 
arrangements for the purchase. Thereupon my aunt sent Rs. 10,000 in 
cash with the plaintiff and asked Achche Sahib to send for the remaining 
Rs. 1,000 thereafter. This Rs. 10,000 belonged to me and was kept in 
deposit with my aunt. Then I sent Agha Nawab, my mukhtar, who 
gob the deed executed. The plaintiff gob the remaining Rs. 1,000 
from Achche Sahib. The latter paid the money on my [478] behalf as 
my mother had told him to pay. Then Agha Nawab got the deed of 
sale duly executed and registered, and then gave over to me the said deed 
of sale as well as the mortgage deed. Agha Nawab took Rs. 250 more 
from me which he said the plaintiff had told him to pay to Kripa Ram, 
mukhtar of the Ranis. Since purchase, the house in dispute has been all 
along in my possession .... The above facts were known to Agha 
Nawab, Mirza Muhammad, Daroga, Achche Sahib, Saiyid Mustafa and 

others whose names I cannot recollect When my aunt paid the 

money to the plaintiff I was sleeping ; when I got up my aunt told me that 
she had paid the money and Taijan Mahaldar told me that she had carried 
the money with the nlaintiff.” Achche Sahib states he was told that 
Rs. 1 ,000 was short and was asked to pay it, and paid it to Taijan Mahaldar 
and so far he confirms the lespopdent’s evidence. He further states that 
he did nob see the price Rs. 11,000 paid. Achche Sahib, however, was 
a dismissed servant of the appellant. Pie says he resigned the appel- 
lant's service, because the appellant gave him orders to oppress the 
respondent, and be is now the agent of the repondent and was made a 
defendant in the appellant’s suit for restitution of conjugal rights. The 
District Judge described him as “ a most shifty and unsatisfactory witness. 
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On th© oth. 0 r hsind th© respondent did oot call as witnesses her aunt, her 1897 
mother, Taijan, Agha Nawab or Saiyid Mustafa and there is no explanation Deg. 8. 
of their absence. Nor were any questions addressed to the appellant in 
cross-examination with a view to showing that money was paid to him BIVY 
by the respondent’s direction or on her behalf. There is. therefore, no real COUNCIL, 
corroboration of the respondent’s evidence, and their Lordships cannot ^ 
accept her evidence as reliable proof that any money was paid by her jp qj — 
either to the vendors or the mortgagee on their account. | 15 = 2 

The evidence as to possession is vague and unsatisfactory on both^ ^ ^ 186 = 
aides. The balance, perhaps, inclines in favour of the respondent, but p ^ ^ 

the opinion of their Lordships there is not such an amount of possession 

proved as to affect the question either way. 

Their Lordships will, therefore, humbly advise Her Majesty [479] 
that the order appealed from be reversed, and instead thereof an order be 
made dismissing the respondent’s appeal, to the Court of the Judicial 
Commissioner with costs. The respondent will pay the costs of this 
appeal. 

Appeal dismissed. 

* 

Solictiors for the appellant ; Messrs. T. L. Wilson d‘ Co. 

Solicitors for the respondent : Messrs. Young^ Jackson^ Beard and 

King. 

C. B. 


23 G. 479 (P.C.)=7 Sar. P.C.J. 350. 

PRIVY COUNCIL. 

Pbesent : 

Lords Watson, Hobliouse, and Davey, and Sir R, Couch, 

\_On appeal from the Court of the Judicial Commissioner of Oudh.\ 


Pebxab Bahadur Singh (Plaintiff) v. Badlu and others 

(Defendants).* [10th November, 1897.] 

Oudh Land Revenue Act (XVII of 1876;, ss. 52,53— CZaim to resume grant. 

A proprietor in Oudh claimed to resume a perpetual lease as having been 
granted hy his ancestor at a favourable rent, without the sanction, but otherwise 
under the circumstances, contemplated by s. 52 of the “Oudh Land Revenue 
Act,” XVII of 1876, so that the grant was resumable. 

BeZd. that the claim failed. The undefined charges, expenses of manage- 
menti and other payments incidental to the Jease^ might have been such as to 
make the rent paid a reasonable one as between lessor and lessee ; and that the 
favourable nature of the rate of rent bad not been established. 

Appeal from a decree (8th June 1894) of the Judicial Commissioner 
of Oudh, affirming a decree (30th April 1891) of the District Judge of Eae 

ISaroli* 

The question raised on this appeal was whether a perpetual lease of 
three villages in the district of Partabgarh granted by a talukdar of Tarwal, 
the ancestor of the plaintiff, who was his heir and the devisee under his 
will, was or was not resumable under s. 52 of the Oudh Land Revenue 

Act, XVII of 1876. , u .u • 

Section 52 enacts as follows : All grants, whether in writing or 

otherwise, by proprietors, or the persons whom they represent, of land to 

be held exempt from the payment of rent, or at a favourable rata of rent^ 
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are hereby declared to be liable to resumption, [480] unless such granta 

have been sanctioned or confirmed by the Governor- General in Council or 
the Chief Commifisioner.” 

The plaintiff’s ancestor and predecessor in estate, Eaja Ajit Singh 
talukdar of Partabgarh, executed on the 7th March 1874, in favour of 
Bhikha Ahir, the father of the defendants, a perpetual lease inaslan bad 
naslan) of three villages. It was agreed in the deed of lease that the 
lessee should pay annually to the lessor for rent Es. 2,191, and should be 
liable to contributions such as bhent (presents), nachna (presents to dancers), 
rasad (supply) and other dues, paying also the {patwaris and chaukidars, 

and defraying the village expenses. The lessee was not to alienate on pain 
of the lease becoming void. 

Lessor and lessee both died in 1889. 

The suit was brought on the 6th September 1890 for a declaration 
that the lease was liable to resumption by the present owner of the pro- 
prietary right, on the ground that it was granted at a favourable rate of 

rent, without the sanction referred to in s. 52 of the Oudh Revenue Act, 
1876. 


The defendants, some of whom were minors, answered that the 

lease was not a grant within the meaning of the section, and was a lease 

at a reasonable rate. It was added that the villages had been granted 

in consideration of services during the troubles in Oudh. The Raja. 

having received the grant of the taluk Tarwal, thereupon made the grant 

of the lease now in question to the defendants’ father for services at the 
same time. 

Whether the rent was a favourable one, and whether s. 52 was 
applicable to permit the resumption, wore questions raised by the issues. 

The plaintiff filed accounts showing the gross rental of the villages 
comprised in the lease, at the date of the grant, and at the date of suit 

brought. 

The District Judge was of opinion that the lease was not a grant 
within the meaning of s, 52, and that the rent reserved by the lease in 
1874 was not a favourable one. He therefore dismissed the suit. 

[481] On an appeal heard by a Court consisting of the Judicial 
Commissioner and the Additional Judicial Commissioner, the lease was 
held to be a grant within the meaning of the Act. But the Court found 
that the plaintiff had failed to prove that the lease was granted at a 
favourable rate of rent ; and the suit was dismissed. 


The material part of the Judicial Commissioner’s judgment was 
as follows : — 


It appears to me that the words * at a favourable rate of rent* 
mean at a rent which is not a fair, reasonable and equitable rent.*’ Badlu, 
one of the defendants, distinctly pleaded that the rent was reasonable ; 
and it was incumbent on the plaintiff to prove the issue framed by the 
lower Court, viz.^ whether the rent reserved by the lease was favourable. 

This the plaintiff attempted to do by producing evidence with the 
view of showing what the gross rental (including $air and seu’at items) 
of the three villages was in 1280 Fasli (when the lease was granted) and 
1296 Fasli (when these proceedings were instituted), respectively, accord- 
ing to the javlahandis^ corrected where necessary by the imposition of 
full rents on lands held by the leasee’s family. The gross rental of the 
three villages (including setoai and sair items) according to the jaiiiabandis 
as corrected by the paUoariSy amounted to about Rs. 3,960 and 3,980 in 
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1280 Fasli and 1296 Fasli respectively average Rs. 3,970. According to 
the uncorrected jamabandis the gross rental in 1280 Falsi and 1296 
Fasli was Rs. 2,728 and Rs. 3,094, respectively. 

“ The appellant contends that this evidence is sufidcient, and that it 
must be inferred under the circumstances that the rent fixed by the lease 
(Rs. 2,191) was favourable. It appears to me, however, that it is not 
sufficient for the plaintiff to prove that the gross rental (including sair and 
sawai items) of the three villages according to the corrected jamabandis 
was much in excess of the rent reserved by the lease : but that it was also 
incumbent upon him to show by some standard or criterion that the rent 
reserved by the lease was not fair and reasonable, but favourable. In the 
absence of such standard or criterion how is the Court to determine in the 
case of a lease of a village whether the rent is a fair and reasonable one or 
otherwise? The appellant has not attempted to show by the evidence 
that the three villages or any of them had been previously leased, or could 
have been leased at a rent in excess of that entered in the lease ; nor has 
he endeavoured to show what percentage of the gross rental is ordinarily 
left to the lessee of a village in the pargana, district or division in which 
the three villages in question are situated, i.e.^ what percentage of the gross 
rental is ordinarily considered to be a fair and reasonable rent payable by 
the lessee of a village, and to what extent the liability to contribute bhent, 
nachna.rasad, etc., on the occasions of marriages and deaths in the lessor’s 
family would affect the letting value of a village. 

[482] ‘ ‘ In the absence, therefore, of any evidence showing what rent 
might fairly and reasonably have been obtained by the talukdar by a 
perpetual lease of the three villages in qaestion under conditions similar to 
those contained in the lease under consideration, I would hold that the 
plaintiff has failed to prove that the lease was granted at a favourable rate 
of rent.” 

The Additional Judicial Commissioner concurred in dismissing the 

suit. 

On the plaintiff's appeal, — 

Mr. J. D. Mayne, for the appellant, argued that the lease was granted 
at a favourable rent within the meaning of s. 52. The defendants bad not 
denied that the rent was at a favourable rate. The amount expended by 
lessee had not been stated, nor what result had followed upon expenditures. 
Their pleadings substantially admitted that the rate was favourable, and 
they accounted for its being favourable by the statement of meritorious 
service rendered by the grantee to the grantor ; the accounts produced by 
the plaintiff were at all events yrima facie evidence that the rent was a 
favourable one, and it had not been rebutted. 

The respondents did not appear. 

JUDGMENT. 

Their Lordships’ judgment was delivered by 

Lord HOBHOtrSE. — Their Lordships see no reason for differing from 
the Courts below in this case. The Courts below have treated the matter 
as a question of inquiry whether the rent was a favourable one or not, 
and they have held, as it appears to their Lordships quite justly, that the 
appellant has not produced any proof to show that the rent was a 
favourable rent. The undefined charges, the expenses of management, 
and so forth, may have been such as to make it a perfectly reasonable 
rent as between lessor and lessee. The case, therefore, fails, and their 
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Lordships must humbly recommend Her Majesty that the appeal be dis- 
missed. As the respondents do not appear there will be no costs. 

Appeal dismissed. 


Solicitors for the appellant : Messrs. Lawford, Waterhouse and 
Lawford. 
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[483] CEIMINAL REFERENCE. 

Before Mr. Justice Banerjee and Mr. Justice Hill. 


Corporation of Calcutta v. Eastern Mortgage Agency 

Co., Ltd.* [21st December. 1897.] 

Calcutta Municipal Consolidation Act^ Bengal Act (TI of 18®8), s. 87 and sell. JJ, Rule 
7. cl. (6)— License tax — Liability to tax of Company carrying on bt/stnes5 through 
Agmts in Calcutta and not having a registered place of busincus. 

A joint-stock company carrying on money-lending business through Agents in 
Calcutta, where it has no registered place of business, is liable to pay license tax 
under s. 87 and sch. II of the Calcutta Municipal Act of 1888. 

Corporation of Calcutta v. Standard Marine Insurance Company (1), distin- 
guished. , 

This was a reference made by an Honorary Presidency Magistrate 
of Calcutta under s. 432 of the Criminal Procedure Code (Act X of 1882). 

The facts of the case and the questions referred for the opinion of 
the High Court appear from the following letter of reference : — 

“ During the official years 1893-94, 1894-95 and 1895-96, commencing 
on the 1st April and ending on the 31st March every year Messrs. Gillan- 
ders, Arbufcbnot k Co., merchants, carried on as they still carry on business 
in Calcutta, as agents of the Eastern Mortgage Agency Company, Limited, a 
Joint Stock Company registered and having their princinal place of 
business in England and having a paid-up capital of more than ten lakhs 
of rupees. The defendant Company have no place of business in India. 
The business of the Company, as carriofi on by their agents, Messrs. 
Gillanders, Arbuthnot & Go., consists in lending monev on mortgages in 
Calcutta. The moneys so advanced belong to the defendant Company, and 
the profit or loss in fihese transactions accrues to the defendant 
Company. and not to Messrs. Gillanders, Arbuthnot&Co. Messrs Gillanders, 
Arbuthnot k Co. take out licenses in thoir own name for the business carried 
on by them in Calcutta, and have done so for the years 1895-96 and 1896-97, 
The defendant Company took out licenses in their name through Messrs. 
[484] Gillanders, Arbuthnot k Co., for the official years 1893-94 and 
1894-95 under ss. 87 and 88 of Act II. (B. C.) of 1888, the licenses being, 
granted under class I in the second schedule to the Act. No license 
however, has been taken out by the defendant Company for the 
official year 1895-96, and the present proceedings were instituted in 
consequence by the Corporation. The defendant Company made no 
application to the Commissioners for exemption in accordance with Rule 
7, cl. ib) in the second schedule to the Municipal Act. Rule 7 down to the 
end of cl. (5) is as follows: — 

(7) The liability of any person to take out a license and the class 
under which he is liable shall be determined in the following manner. 

• Criminal Reference No. 2 of 1897, made by J. C. Dutt, Esq., an Honorary Preai- 
denoy Magistrate of Calcutta, dated the IGth of December 1897. 

(1) 22 G. 581. 
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Any person who has taken out a license for the preceding year or 1897 
been fined under section ninety for not taking out a license during such Deg. 21. 
year, shall be presumed to bo liable and entitled to take out a license 
under the class in which ho was then placed in the year for which the CRIMINAL 
tax is being levied. BefeR- 

{b) Any person who, in consequence of any change in his profession, enCE. 

trade or calling or place of business, or for any other reason, considers 

himself entitled to take out a license in a lower class than before, or to be 
altogether exempted, may present an application to that effect to the ^ C.W.N, 
Commissioners at any time before the first day of July. If no appli- 
cation is made by that date be will be liable to take out a license as 
prescribed in cl. (a). 

The Commissioners shall pass ordei'S on such application, and the 
ficense shall be taken out in accordance with such orders unless appealed 
against under cl. (e). 

It is urged on behalf of the Corporation that the defendant 
Company are liable bo take out a license under S..87 of the Municipal Act 
inasmuch as they exercise in Calcutta within the meaning of that section 
one of the professions, trades or callings prescribed in the second schedule 
to the Act, namely, the profession, trade or calling of money-lender, and 
further that the fact that licenses for the official years 1893-94 and 
1894-95 were taken out hy the defendant Company, and no application 
for exemption was made on their behalf before the Isb of July 1895 in 
accordance with Buie 7, cl. (6) quoted above, absolutely precludes the 
Company from raising the question of liability or non-liability under s. 87 
of the Act, and the defendant Company are therefore bound to take out 
a license for the official year 1895-96. 

On behalf of the defence it is contended that exercising a profes- 
sion, trade or calling in Calcutta does not mean exercising a profession, 
trade or calling through agents in Calcutta by a person or Company having 
no registered place of business in India, and that therefore the defendant 
Company do nob come under s. 87 of the Act, that this has been held by 
the High Court in the case of Corporation of Calcutta v. Standard Marine 
Insurance Company {!), That Messrs. Gillanders, Arbuthnot & Co. having 
[485] taken out a license for the year 1895-96 for the business carried on 
by them including the business of the defendant Company which they carry 
on as their agents, it will be taxing the same business twice over if the 
defendant Company be held liable to take out a license ; that apart from 
the fact that the agents of the defendant Company were not acquainted 
with the provisions of the Municipal Act, Buie 7. cl. {b), referred to above 
cannot override s. 87 of the Act, and does not preclude a person from 
contending that s. 87 does nob apply to him, and that therefore he is not 
liable. As this case is of some importance, and the points involved in it 
frequently come up for decision, I have thought it advisable to submit 
the following questions for the opinion of the High Court. 

1. Do the words in s. 87 of the Municipal Act “ exercise in Calcutta 
any of the professions, trades or callings prescribed in the second schedule’* 
mean and include the exercising through agents in Calcutta of any such 
profession, trade or calling by a person or Company having no registered 
place of business in Calcutta ? 

2. Is the Eastern Mortgage Agency Company, Limited, bound 
under s. 87 of the Act or Buie 7, cl. (6) in the second schedule to the 
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1897 Act to take out a license for the official year 1895-96 under class I in that 

Dec. ‘ 21 . schedule ? 

In connection with the second question I have found that Messrs. 
Criminal Gillanders, Arbuthnot iSc Co. came to know of the decision in the case of 
Refer- the Corporation of Calcutta v. The Standard Marine Insurance Company, 
ENCE. Limited, in April 1895, but they not only did not apply to the Commis- 

sioners for exemption before 1st July 1895, but book out the license for the 

25 C. 483= ofiicial year 1894-95 on the 27th of March 1896. 

2 C.W.N, Ag questioo it seems to me that all that their Lordships 

328. decided in the case of the Corporation of Calcutta v. The Standard Marine 
Insurance Company, Limited, was that the Standard Marine Insurance 
Company, Limited, were not liable to take out a “personal license” 
inasmuch as the business of insurance was not one of the occupations 
mentioned in the second schedule to the Act, and that the said Company 
were also not liable to take out a “ local ” license as keepers of a place of 
))usine3S under class VI, because they had no place of business in Calcutta. 
It was not decided, so far as I can make out, as to whether the said Com- 
pany would have been held liable to take out a personal license if the 
business of insurance had been one of the occupations mentioned in the 
second schedule to the Act. I think, therefore, that the decision in that 
case does not apply to the present case. I am inclined to hold, however, 
that the defendant Company in the present case are not liable to take out 
a license under s. 87. The mere carrying on of business through agents 
does not seem to me to be within the meaning of that section, especially 
when the agents bake out a license for the business carried on by them, 
which includes the business of the defendant Company. The tax levied 
by the Municipality is not in respect of the income derived from a business, 
but for the privilege of carrying on the business itself. [486] Such cases 
therefore as those of Erichsen v. Last (l), Werle cfj Co. v. Colquhoun (2) 
which are under the Income Tax Act stand on a different footing, and 
have no application to a case like the present. 

As to whether the defendant Company are bound under the circum- 
stances stated above to take out a license for the official year 1895-96, I 
am inclined to hold that they are bound to take out a license for that year. 
The wording of Rule 7, cl. (b) seems to me to be imperative and to give 
no discretion to the Court in the matter. The fact that no application for 
exemption was made before the Ist of July 1895, seems to me to be fatal 
to the defence ; and the plea of ignorance of the Municipal law cannot of 
course be entertained in the face of the well known maxim igjiorantia juris 
non cxcicsat.'* 

The parties were not represented at the hearing of the reference. 

The judgment of the High Court (Banerjee and Hill, JJ.) was as 
follows 

JUDGMENT. 

In this case Mr. J. C. Dutt, an Honorary Presidency Magistrate of 
Calcutta, has referred for the opinion of this Court the two following ques- 
tions of law under s. 432 of the Code of Criminal Procedure. 

Do the words in s. 87 of the Municipal Act “exercise in Calcutta any 
of the professions, trades, or callings proscribed in the second schedule ” 
mean and include the exercising through agents in Calcutta of any such 
profession, trade or calling by a person or company having no registered 
place of business in Calcutta ? 

(1) (1881) L.R. 8 Q.B.D. 414. (3) (1888) L. R. 20 Q. B. D. 763. 
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Is the Eastern Mortgage Agency Company, Limited, bound under 1897 
s. 87 of the Act or Buie 7, cL {b) in the second schedule to the Act Dec- 21 . 
to take out a license for the official year 1895-96 under class I in that 

schedule ? Criminal 

We are of opinion that upon the facts stated in the reference the Beper- 
first question should be answered in the affirmative. There is no reason ence. 

why a Joint Stock Company exercising through an agent in Calcutta the 

profession, trade or calling of a monev'-lender, should not be hell to 25 0.483 = 
exercise in Calcutta one of “ the professions, trades or callings prescribed 2 C.W.N. 
in the second schedule ” within the [4873 meaning of s. 87 of Act II of 328 . 
1888 (B. C.) the profession, trade or calling of a banker and a money-lender 
being distinctly mentioned in the said schedule. We quite agree with the 
learned Presidency Magistrate in thinking that the case of Corporation of 
■CalciUta V. Standard Marine Insurance Company (1) does not decide 
the present question, the point decided in that case being that an 
Insurance Company cariying on business by an agent in Calcutta is not 
bound to take a personal license, as it does not exercise any pro- 
fession, trade or calling prescribed in the second schedule to the Act, the 
business of an Insurance Company not being mentioned in that schedule, 
and that it is not bound to take any local license, as it has no place of 
business in Calcutta. In the present case the defendant Company must, 
upon the authority of that c^se, be held not bound to take any local license; 
but* the case referred to is no authority for the position that it is not 
bound to take a personal license, when the profession, trade or calling 
■which it exercises is mentioned in the second schedule to the Act. Nor 
can we accept as correct the view taken by the learned Presidency 
Magistrate that the defendant Company is not bound to take out any 
license because it carries on business by an agent, and because the 
Municipal license tax is not a tax on income, but is a tax levied for the 
privilege of carrying on business within the limits of the Municipality. It 
is quite true that the license tax is levied for the last mentioned privilege, 
and the capital of the Company is taken into account only in judging of 
the value of the privilege ; but the privilege is exercised none the less, 
and should therefore be paid for none the less, when the profession, trade 
or calling is exercised through an agent than when it is exercised directly 
by the Company itself. In the view we take upon the first question, it is 
not necessary for us to say more in answer to the second question than 
this, that the Eastern Mortgage Agency Company is liable as much under 
•s. 87 as under Buie 7, cl. (6) of the second schedule, to take out a license 
for the year 1895-96 under class 1. 


( 1 ) 22 0 . 581 . 
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[488] EEFERENCE FROM THE EBCORDER OF RANGOON. 

Before Sir Francis Maclean, Kt., Chief Justice, Mr. Jtistice Macpherson 

and Mr. Jtistice Trevelyan. 


FROM 

THE 

Recorder 

OF 

Rangoon. 


Mahomed Hady {Plaintiff) v. Swee Cheang and Company 

(Defendants).* [19bh January, 1897.] 

Recorder of Rangoon, Jurisdiction of — Reference to High Court, Calcutta — Lower Burma 
Courts Act (X7 of 1889), s. 42— Dowbf — Conflicting decisions — Decision of Superior 
Court-^Power of Recorder to refer. 


23 C. 483 = 
1 C.W.N. 
172. 


The Recorder of Rangoon, in a suit tried by him, referred to certain decisions of 
the High Courts at Calcutta, Bombay and Madras, which were in conflict ; and, 
not agreeing with the decision of the Calcutta High Court, referred the case ta 
the High Court in its appellate jurisdiction. 

that as the decisions of the High Court at Calcutta are binding on the 
Recorder, he had no jurisdiction to make the reference, and that it must be- 
returned. 


This waa a reference from the Recorder of Rangoon in the following 
terms : — 

“This is a suit to recover the sum of Rs. 3,300, being the difference 
between the contract and market rates on a contract for 4,000 bags of 
rice. The making of the contract is not disputed, but the defendant pleads 
that it is void under s. 30 of the Contract Act ; that he carries on business 
as a speculator in the rise and fall of prices of rice ; that by the custom, 
of the Rangoon market, a market rate of rice is fixed by a committee 
authorized thereto, on the last day of each month ; and that an agreement 
of the nature sued on is treated as fulfilled when -the difference between 
the settlement rate and the contract rate is paid ; and that the parties to 
the agreement are speculators in differences, and entered into the agree- 
ment, having in view the custom of the market and with the full knowledge 
that the actual delivery of rice was in no wise a necessary or intended 
incident of the contract. 

" At the hearing it was contended on behalf of the plaintiff, on the 
authority of Juggernath Seiv Bux v. Bavi Doyal (1), that evidence was 
not admissible to show that the contract was void. In that case the con- 
tract was for the sale of Government securities, and upon the evidence 
the learned [489] Judge of the Small Cause Court found that it came- 
within as. 23 and 30 of the Contract Act, and referred the following ques- 
tions for the opinion of the High Court : — 

“ First, whether upon the facts, as found by me, the contract was an 
agreement by way of wager and therefore void within the meaning of s. 30^ 
and contrary to public policy under s. 23 of the Indian Contract Act?*' 

“ Second, whether the tender was a good legal tender?" 

“ The High Court held that the contract being in writing, and there 
being no ambiguity about it, evidence was not admissible to vary or con- 
tradict its terras. It was argued that evidence was admissible for the 
purpose of showing illegality, but Garth, G. J,, said : I have considerable 
doubt whether oral evidence is admissible for the purpose of showing that 
the contract is in its nature illegal. So long as there is no ambiguity about 
it, the question whether it is illegal or not depends, as it seems tome, upon 


• Civil Refereuco No. 11 of 1896 made by W. F. Aguew, Esq., Recorder of KaDgoon 
dated the 23rd Boptomber 1806. 


(1) 9 C, 791. 
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the terms of the contract itself.*’ In Anupchand Hemchand v. Champsi 
Ugerchand (1) a similar question was raised, and the Bombay High Court 
held that oral evidence was admissible to prove that the contract, which 
■on the face of it was for goods to be delivered at future dates, was in reality 
a contract by way of wager, Sargent, C. J., saying that the provisions of 
proviso I to s. 92i of the Evidence Act, which allow evidence to be given 
of any fact which would invalidate any document, did not appear to have 
been considered from that point of view in Juggernath Sew Bzix v. 

Doyal (2). The point was again raised before tho Madras High Court in 
Eshoor Dass v. Venho.iasithha Ran (3), and the decision of the Bombay 
High Court was followed and that of the Calcutta High Court dissented RANGOON, 
from. 

The English authorities are clear that parol evidence is admissible to 
show what the true nature of the transaction is, and that the Court is not 
bound to look at the form of the document only. In re Watson (4); Madell 
V. Thomas (5) ; Universal Stock Exchange v. Strachan (6). 

“ The weight of authority is therefore decidedly in favour of admitting 
the evidence. But the decision in Jiiggernath Sew Bux v. Ram Doyal (2) 
is absolutely binding upon me, and I must therefore hold that the contract 
being on the face of it unambiguous, parol evidence is not admissible to 
show that it is in reality illegal. 

[490] " But there being this difference of opinion, and as the case is 
one of the highest importance to the mercantile community of Rangoon, 
for I am informed that the same point must arise in numerous cases now 
pending in this Court and in the Court of Small Causes, I refer the follow- 
ing question under s. 42 of the Lower Burma Courts Act for the opinion 
of the High Court. When a written contract is on the face of it unambi- 
guous, is parol evidence admissible for the purpose of showing that the 
contract is in reality illegal?” 

Mr. Jackson, for the plaintiff. — I take the preliminary objection that 
the Recorder is not in a position to refer the case, because, as he himself 
says, there is a decision of this Court which is absolutely binding on him. 

His judgment shows that he had no doubt on the matter; and therefore 
he cannot refer the case under s. 42 of the Lower Burma Courts Act. He 
should have decided the case, and let the unsuccessful party appeal. The 
reference must be returned. 

The Advocate-General (Sir Paul) andMoulvieikf(x/iowiec2 Yusnfy 

for the defendant. — The Recorder has the power to refer. Ho dissents 
from the decision of this Court, which decision is absolutely wrong see 
3. 92 (ft) of the Evidence Act, and he finds that the Bombay and Madras 
High Courts have also dissented. Therefore he has a doubt on tho 
matter ; and, if so, he can refer the case for the opinion of this Court. 
[Maclean, G. J. — Can he in his judicial capacity express a doubt as to 
the soundness of a decision of this Court?] I submit he can. This Court 
has no power to return the reference. Section 42 of the Lower Burma 
Courts Act says that on receiving the reference, the Courts shall decide 
the question referred therein.” The section must be read so as to assist 
the administration of justice. The Calcutta decision, being opposea to 
s. 92 (ft) of the Evidence Act, and to the current of authority, this Court 
ought to answer the question put by the Recorder. 


(1) 12 B. 586, 
(3) 17 M. 480. 
(5) (1891) L.R. 


1 Q.B. 230. 


(2) 9 0. 791, 

(4) (1890) KR. 25 Q.B,D. 27. 
(6) (1896) li.R.App. Gas. 166. 
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Mr. Jackson in reply. — If a reference like this be permitted, the very 
next time the Recorder finds himself in disagreement with a decision of 
this High Court he could refer the case again on the ground that he- 
differed from the decision just given : and that might go on indefinitely. 
The contention that this Court [491] must decide the point comes bo this, 
— thpt, although the Recorder had no power to send the case up, yet, if 
he did so, the Court is bound to decide it. 

The following judgments were delivered by the High Court : — 

JUDGMENTS. 

Maclean, G.J.— A preliminary objection is taken by Mr. Jackson 
that this reference does nob come within s. 42 of the Lower Burma Courts 
Act (Act XI of 1889). and consequently that we cannot hear it. We will 
deal with that objection. By the above section the Recorder of Rangoon, 
if he entertains any doubt upon any question of law, or of custom having 
the force of law, or as to the construction of any document, or the admissi- 
bility of any evidence affecting the merits, may, if he think fit, draw up a 
statement of the question and submit it to the High Court. In this case 
what has happened is this : Upon the point at issue in the case there are 
conflicbing decisions of this Court with those of the High Courts of 
Madras and Bombav. Under these circumstances the position of the 
Recorder is clear. He is not bound by the decisions of the High Court 
of Madras and Bombay, but he is bound by the decision of this Court. 
He should therefore have followed, as he was bound to follow, the decision 
of this Court, and have left the party who felt aggrieved by his decision 
to appeal under s. 40 of the Act. What doubt, then, has the learned 
Recorder expressed in the reference upon any question of law arising in 
the case ? He has expressed none; on the contrary he has stated in the 
most explicit terms that he is bound by the decision of this Court. 

If he entertain any doubt, it is a doubt as to the soundness of the 
decision of this Court. Personally he may, but judicially he cannot, 
indulge in that doubt He is bound by ibe decision. Were it otherwise» 
in every case in which the learned Recorder doubted the soundness of a 
decision of this Court he might send up a reference. This cannot be the 
meaning of the section. Ido not think this reference comes wibhro s, 42, 
and that the preliminary objection must prevail. 

The papers will bo returned to the Recorder with this expression of- ' 
our opinion. 


[492] Macpherson, J. — I concur. 

Trevelyan, J. — I should like to say that I think it clear, having 
regard to the terms of s. 42 of the Lower Burma Courts Act, that the 
doubt which the Recorder entertains must be a doubt as to the way in 
which be ought to determine the particular question of law, or of usage 
having the force of law, or as bo the construction of any document, or the 
admissibility of any evidence afifeoting the merits which may arise in the 
case before him. No other doubt can possibly ha tho basis of any refer- 
ence having regard bo the terms of the section. In this case the Recorder 
himself says that the decision of the Calcutta High Court is absolutely 
binding upon him. That being so, there is, in my opinion, no basis for 
this reference. 
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Before Mr. Justice Banerjee and Mr. Justice Hill. 


Lutfur Rahman Nuskur (Petitioner) v. Municipal Ward 
Inspector (Opposite Party). ri4th December, 1897.] 

C(Xlcult<x H^IuuiciyQl Consolidation Act {HengcLl Act It of 1888), ss. 3S1, 382 Burial 
ground— CcrtiUcate for closing a bitrial ground. Requisite of. 

The Municipal authorities issuing a certificate under the provisions of s. 381 
of the Calcutta Municipal Act (Bengal Act II of 1888), prohibiting the use of a 
burial cround, must definitely specify the point of time from which the period 
fixed by them under that section is to run. 


Criminal 

Revision. 

25 C. 492== 
2 C.W.N. 
143. 


The Municipal Commissioners of Calcutta issued a certificate, dated 
28th April 1897, prohibiting the use of a certain burial ground, under 
s. 381 of the Calcutta Municipal Consolidation Act of 1888 in the 
following terms : “ No person shall after two months bury or permit to be 
buried any corpse in, within, or under the ground to which the certificate 
relates.” without specifying the point of time from which the two months 
were to run. The [493j certificate was published in the Calcutta Gazette 
on the 2Dd June 1897. And the petitioner, who was one of the 
proprietors of the burial ground, was tried and convicted under s. 332 of 
the aforesaid Act for having permitted corpses to be buried there on the 

28th June and 9th July 1897. 

The petitioner moved the High Court under s. 439 of the Criminal 
Procedure Code to set this conviction aside, mainly on the ground that the 
certificate issued did not definitely specify the time as required by s. 381 
of the Municipal Act. 

Babu Debendra Chunder Mullick, for the petitioner. 

No one appeared to show cause. 

The judgmenc of the High Court (Baner.TEE and HiLL, JJ.) was as 
follows : — 


JUDGMENT. 

This is a rule calling upon the District Magistrate to show cause why 
the conviction and sentence in this case should not be set aside on the 
ground that the provisions of s. 382 of the Calcutta Municipal Consolidation 
Act (Bengal Act II of 1888) have nob been contravened by the petitioner 

in this case. . • tit ■ *. ■ 

No one appears to show cause, and the learned District Magistrate, in 

his letter to the Registrar of this Court, says that the Deputy Magistrate 

who tried this case has no cause to show. The offence complained of is 

stated in the record in these terms : Permitting corpses to be buried at the 

Talbagan burial ground after it bad been closed, as seen on the 28th June 

1897 and 9bh July 1897. The plea of the accused was that he could not 

say whether there was any burial on those two particular dates mentioned, 

but since then several burials have taken place; that he was one of the 

proprietors of Talbagan burial ground ; and that he did not know that it 

was closed, and therefore allowed the burial of corpses on that ground. 

There was evidence adduced to show that the burials alleged did take 

place there. Upon that fact being proved, and the Magistrate being of 

opinion that the period of two months allowed in this case for closing the 

~ • OrinrinarKevision No. 756 of 1897. against the order passed by Babu Shamadhava 
Roy, Deputy Magistrate of Sealdab, dated the 1st of October 1897. 
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burial ground ran from the date of the certificate mentioned in 3 . 381 of 

the Act, which was the 28Dh of April 1897, he has convicted the petitioner 

under s. 382 of the Calcutta Municipal Consolidation [494] Act (Bengal 

^ Act II of 1888) and sentenced him do pay a fine of Rs. 10 and annas 8 as 
: costs. 

The contention urged on hebalf of the petitioner before us is that the 
conviction is wrong, because the certificate issued under s. 381 of the Act 
does not definitely specify any time as required by the section; and that if 
It does name any. it has not been shown that burials have taken place 
since the expiry of such time. Section 382, under which the petitioner has 
been convic-.sd, runs thus : “ Whoever after due publication of such 

certificate buries or burns, or causes, permits or suffers to be buried or 

burned, any corpse contrary to the last preceding section, shall be liable to 
a fine not exceeding Rs« 200.” 

The offence in this case is said to consist in the petitioner having 

permitted, or suffered, corpses to be buried in the burial ground in question 

contrary to the provisions of s. 381. Now s. 381 enacts— we refer only 

to so much of it as has bearing upon this case — that if after certain 

preliminaries are complied with, the Commissioners shall “certify that a 

fitting place for interment or burning (as the case my be) exists within a 

convenient distance and is available, no person shall, after a time (not 

less than two months) to bo named in such certificate, bury or burn, or 

peimitor suffer to be buried or burned, any corpse in, upon, within or 

under, the ground to which the certificate relates ; ” and the latter part of 

^ 381 enacts that “ every such certificate shall be published in the 

Calcutta Gazette^ and a translation thereof in Bengali shall, in the case of 

a burial or burning ground, be affixed conspicuously on some part of the 
said ground.” 


In the present case the certificate that was made by the Commis- 
si^ers, and is filed with the record as Ex. H., bears date the 28th April 
1897, and runs in these terms : The Commissioners in meeting hereby 

certify that the condition of the cemeteries of Gobra, New Kasia Bagan, 
Talbagan and Khoyrati is in such a state as to be dangerous to the health 
of persons living in the neighbourhood thereof, and that a fitting place for 
interment exists within a convenient distance and is available. No person 
shall after two months bury or permit to be buried any corpse in, within 
or under the ground to which the [495] certificate relates and this 
certificate was published in the Calcutta Gazette on the 2nd June 1897. 
There was also what purports to be a translation in Bengali of the certificate 
affixed on some part of the burial ground. The certificate, Ex. H, though 
it specifies the period as being two months, does not name the time from 
which the two months will run. In what purports to be a translation of 
It in Bengali, certain words are inserted, which do not occur in the 
original, and which have the effect of making the period run from the 
date of the certificate. That will appear from Ex. D. And the questions 
for determination are, whether the provisions of s. 381. so far as they 
require the naming of a period in the certificate and the publication of 
the certificate in the two-fold manner prescribed by the section have been 
complied with ; and if these requirements have been complied with, 
whether thesburials in question took place after the expiry of the period 
mentioned in the certificate. 


We are of opinion that the first question must be answered in the 
neptive.^ For though a period is namad in the certificate, Ex. H. the 
point of time froni which the period is to run is not mentioned. We do 
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not think that it would be reasonable to hold that in the absence of any 
express mention of the point of time from whmh the period is to run, it 
must he taken to run from the date of tbe certificate itself, because the law 
requires that a time should be mentioned in the certificate, and it also 
requires that the certificate should be published in the Gazette^ and affixed 
on a conspicuous part of the burial ground in question. These two pro- 
visions clearly indicate that before the use of a burial ground, closed, 
under this section, can be treated as an offence punishable under the next 
following section, the public should have sufficient notice given to them : 
and to ensure this, s. 331 provides that a time should be mentioned in the 
certificate, which must not be less than two months ; and it is for the 
authority issuing the certificate to determine the point of time from which 
the period of two months or such other period as may be fixed is to run, 
the point of time being evidently intended to be so determined that it 
may not be anterior to tbe date of the publication contemplated by the 
last paragraph of the section, that is to say, the publication in tbe 
Gazette, and the posting of tbe certificate in some conspicuous [496] 
part of the ground. It would be manifestly contravening that intention to 
bold, in a case like this, that in the absence of any express mention of the 
point of time from which the period is to run, the starting point should 
be the date of the certificate, especially when it appears in this case that 
it was not published until the 2nd of June ; nor was it affixed conspicu- 
ously on the spot until the 21st of May. 

That being so, it becomes unnecessary to considerthe second question. 
We must hold that the provisions of s. 381 have not been complied with 
in the matter of tue issuing and publishing of the certificate. 

Tbe conviction and sentence in this case must, therefore, be set aside, 
und the fine, if realized, refunded. 
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FULL BENCH REFERENCE. 

Before Sir Francis William Maclean, Kt., Chief Justice and Mr. Justice 
O'Kinealy. Mr. Justice Trevelyan, Mr. Justice Ghose and 

Mr. Justice Ameer Ali. 


PooRNO Ghunder Ghose and others [Plaintiffs) v. Sassoon 
AND others [Defendants).''^' [4th February, 1898.] 

Limitation Act(XV of 1877A s. 13— Absence of defendant from British India— Defend- 
ant carrying on b~isiness in British India through an authorised agent. 

Section 13 of Limitation Act. which excludes the time during which a 
defendant has been absent from British India in computing the period of 
limitation for any suit, applies even where, to the knowledge of the plaintiffs, 
the defendants, nartners in a hrm, are during the period of their absence carrying 
on business in British India through an authorised agent. 

Harrington v. Gonesh Roy (l)i overruled. 

This was a reference by the Chief Judge of the Small Cause Court 
to the High Court on 15th March 1897. The case stated [497] for tbe 

• Reference to the Pull Bench in the reference from the Presidency Small Cause 
Court, No. 1 of 1897* 
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opinion of the High Court by the Chief Judge of the Small Cause Court 
was as follows : — 

“ In this case Poorno Chunder Ghose, Kedar Nath Mukerji and 
Khetter Nath Sircar carrying on business under the style of Poorno- 
Chunder Ghose. Kedar Nath Mukerji, sued Messrs. E. D. Sassoon & Go. 
for Rs. 774-6 0. the balance price of myrahollams sold by the plaintiffs to 
the defendants under a contract, dnted 12th July 1893, delivery to be 
taken by the 20th August 1893. The facts are admitted, but the defend- 
ants pleaded that the plaintiffs’ suit was barred by limitation. I found 
that the plaintiffs’ suit was not barred by limitation, and gave a decree 
with costs in their favour. The plaintiffs’ pleader argued that the suit 
was not barred on several grounds, some of which I found against him. 
Both parties have asked me to refer the case to the High Court ; if their 
Lordships are of opinion that the plaintiffs’ claim is barred by limitation^ 
then the plaintiffs' suit will be dismissed with costs ; if their Lordships 
are of opinion that the plaintiffs’ claim is not barred by limitation, then 
the decree in the plaintiffs’ favour for Rs. 774-6 0 with costs will stand, 

“ In order to understand fully liow the question of limitation arises, 
it is necessary for me to refer to a cross-suit which was tried by me at the 
time when this suit was first tried. In that suit Messrs. E. D. Sassoon 
tK; Co. sued Kedar Nath Mukerji, Poorno Chunder Ghose and Khetter Nath 
Sircar carrying on business in partnership for Rs. 572- 1-0 as compensation 
for inferiority in quality and for short weight of the myrahollams bought 
under the contract, dated 12th July 1893. Kedar Nath Mukerji and Poorno 
Chunder Ghose sued Messrs. E. D. Sassoon Sc Co. for Rs. 77-6-0, balance 
of price of the myrahollams. The two suits came on before me, and I gave 
my judgment on the 17th day of February 1896, Khetter Nath Sircar 
pleaded in the suit brought by Messrs. E. D. Sassoon Sc Co. that he was 
not a partner of Kedar and Poorno, and asked that the suit should be 
dismissed against him with costs. On the evidence I was satisfied that 
Khetter Nath Sircar was a partner of Kedar and Poorno. Just before 
delivering judgment the pleader for Khetter Niith said that if I was of 
opinion that Khetter Nath was a partner, he would ask me to add him as 
a plaintiff in tlie suit brought by Kedar and Poorno. I declined to add 
Khetter Nath at that stage and gave judgment dismissing both suits, 
Kedar’s and Poorno’s, on the ground that Khetter Nath ought to have 
been a plaintiff. Thereupon Kedar Nath Mukerji and Poorno Chunder 
Ghose moved the High Court under s. 622 of Act XIV of 1882. On the 
7th May 1890, Mr. Justice Ameer Ali set aside my order of dismissal in 
Kedar’s and Poorno’s suit, and ordered me to re-try the suit. His Lord- 
ship was of opinion that I ought to have added Khetter Nath Sircar as a 
plaintiff when I was asked so to do. 

“The judgment of the High Court was road on the 8th July 1896 in 
the [498] officiating Chief Judge’s Court. The case came on before me on 
my return from furlough on 9th December 1896, but nothing was done 
on that day. On the 14th January 1897 the case came on again before 
me, and Khetter Nath Sircar was added as a plaintiff at the request of 
plaintiffs’ pleader and with his own consent. Messrs. E. D. Sassoon & Co*a 
pleader then pleaded that the suit was barred by limitation. The cause of 
action arose on the 20th August 1893. Khetter Nath Sircar was added as 
a plaintiff on 14th January 1897 mere than three years afterwards. If 
the claim of a necessary party to a suit is barred by limitation at the 
time when he is added as a party the whole suit is barred — See Bavidoyat 
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V. Juumeujoy Cooudoo (1). I held the plaiDtiffs’ suit was barred unless 
they could show me that limitation did not run against them.” 

The plaintiffs’ pleader contended that limitation did not run against 

them on the four following grounds : — 

“ Firstly. — That Khetter Nath Sircar was not a necessary party to 
the suit. I held that he was a necessarv party, and that plaintihs had 
recognised that fact by applying to me to have him made a plaintiff. 

“ Secondly. — That Khetter Nath Sircar became a plaintiff on May 
7th, 1896, when Mr. Justice Ameer Ali said he ought to have been made a 
plaintiff. I decided that Khetter Nath Sircar did not become a plaintiff 
until January IJth, 1897, when he was placed on the record as a plaintiff. 
He might have been added on July 8th, 1896. when the judgment of the 
High Court was read, but no application to add him was made then. If he 
became a plaintiff on May 7th, 1896, there was no necessity for the appli- 
cation of January 14bh, 1897 — See HanipaTtab Sfivircithydi v. Fooli Bai (2). 

“ Thirdly .—"JltiQ plaintiffs’ pleader contended that in two letters, dated 
23rd January 1894 and 7th February 1894, Messrs. E. D. Sassoon ct Co. 
acknowledged their debt to the plaintiffs in the following words : Please 

call at our office to settle your account, as we have received the result of 
your 100 tons myrabollams,’ and * since writing you on the 23rd ultimo 
we have neither seen nor heard from you ; we now again request you to call 
and settle about the shipment of your myrabollams guaranteed by you at 
London, failing which we shall demand the same through our attornevs 
without any reference.’ Mr. Abrahams, an assistant in Messrs. B. T). 
Sassoon & Co., gave evidence and said the letters were not an acknowledg- 
ment of a debt to the plaintiffs, but a demand on the plaintiffs to pay 
what was due to the defenaants as compensation for inferiority in quality, 
and for short weight of the myrabollams sold by the plaintiffs to the 
defendants. The letters support Mr. Abrahams, and I decided against the 

plaintiffs on this point. 

[599] ** Fourthly — The plaintiffs’ pleader contended that the suit 
was not barred, inasmuch as the partners in the defendants business were 
all absent from British India. J. E. Sassoon, M. E. Sassoon and 
E. E. Sassoon are the only partners in the defendants’ business. M. E. and 
E. E. Sassoon always reside in Europe. J. E. Sassoon resides in Bombay, 
and goes home about once in three years ; he went to England in 
February 1896, and returned in November 1896, and during that time 
there was no partner in British India. The defendants had a place of 
business here which was carried on by a manager to the knowledge o 
the plaintiffs, as appears from tbe description of the defendants on 
the point. The defendants’ manager held a power-of-attorney, which 

authorised him to institute and defend suits.” ^ 

On the authority of Atul Kristo Bose v. Lyon (£ oo. (3), I found for the 
plaintiffs on this point, and decreed the case in their favour. Harrington 
V. Gonesh Hoy is opposed to Atul Kristo Bose v. Lyon d’ Co,, but is a 
prior case, and I considered that I was bound to follow the later case. ^ 
The Advocate- General (Sir C. Paul), for the defendants. This suit is 
barred by limitation. Section 13 of Act XV of 1877 cannot apply in a case 
like the present one. Here, although the partners in the defendants firm 
were not resident in India during the whole of the three years, the business 
of the defendants’ firm was carried on in British India by a manager who 
held a power-of-attorney authorising him to institute and defend suits. The 

case of Atul Kristo Bose'y, Lyon d Co, (3) does not apply. At tbe time 
(]) U 0.791. ^ (2) 20 B. 767 (776)7 (3) 14 0 457. 
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of the suit the defendants were carrying on business here, and that was 
made the subject of jurisdiction. There has been no absence sufficient to 
bring tbe case within the exception of s. 13 of Act XV of 1877. That 
section only applies where actual residence is needed to give a ground of 
jurisdiction. Here the carrying on of the business is tbe ground of 
jurisdiction. If this were not so, tbe only partner in a Calcutta firm 
might be absent for six months in every year, and the period of limitation 
would be extended to six years. If he was absent for eleven months in 
every year the period of limitation would be extended to 36 years. If he 
was only present in India for quarter of a month in each year, the period 
of limitation would go on for 144 years. This is not tbe intention of tbe 
[jegislature. The judgment of Wilson, J.. is based on a fallacy as [500] 
appears from the report. If not you are led to an unreasonable construc- 
tion. As long as the defendants were carrying on business here through 
their manager they were never absent according to the section of the Code 
of Civil Procedure. Section 13 of Act XV of 1877 is intended to apply to 
cases where tbe defendant cannot be got at, but that is not the case here. 
The decision of Tottenham and Norris. J.T., (1) is correct. The case before 
the Privy Council (2) construes tbe Statutes of James, the words in that 
case deal with the word "return ” in the statute. The statute gives a 
cause of action on the return. Section 7 says the plaintiff shall have a 
right of action on tbe return. Statutes, however, are always intended to 
be construed in a reasonable way. See the case of In re Dhunput Sing (31 
where it was held that although the person was not present he could 
commit an act of insolvency through his goynnstha. See the case of 
Haivkhis v. Gaihercole (4) on the necessity of considering the intention of 
the statute. 

Mr. WoodroffCy for the plaintiffs. — The words of the section are clear. 
Beake cC Co. v. Davis (5). Act XV of 1882, Presidency Snaall Cause Courts 
Act, savs the foundation of the jurisdiction is that all the defendants at the 
time of the institution of the suit must reside within the local limits. The 
laws are adapted to what happens in the ordinary course of business. If the 
defendants choose to be absent from British India that is not the plaintiffs' 
fault, and they are entitled to the exception given by s. 13 of Act XV of 1877. 
Assuming a partner has an agent within the jurisdiction will he be 
exempted from tbe provisions of s. 13? Mitra's Limitation Act, p. 602. 
The case before the Privy Council (2) is in plaintiffs’ favour. So 
also is the case of Atvl Kristo Bose v. Lyon (6) and Bampartah 
[501] Samrathrai v. FooUhai (7). If the Limitation Act gives the plaintiff 
a right to bring a suit within certain periods, the fact that he can effect 
service of the summons on the agent of the defendants under the Civil 
Procedure Code is nihil ad rein. The law of limitation is not controlled 
by the question of jurisdiction. The words in the Act are express. In 
the case of Harrington v. Goncsh Bey (l) this point was not argued* 
Starling’s Limitation Act, p. 62. 

The Eeference by Maclean, C. J., MacPHERSON and TreVKLYAN, 
JJ., to the Full Bench on 24th Januarv 1898, was as follows : — 

The facts of this case appear in the case stated for the opinion of 
this Court by Mr. A. P. Handley, the Chief Judge of the Court of Small 
Causes of Calcutta. 


(1) 10 C. 440. (2) 6 M.I.A. 234 (2G0). 

(3) 20 C. 771 and on appeal to Privy Council 23 0. 26. 

(4) (1855) 6 Do, G. M. & G. 1. (5) 4 A. 630. 

(6) 14 0. 467. (7) 20 B, 767. 
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JUDGMENTS. 

Maclean, C.J. — I had the advantage of hearing this case argued before 
the Division Bench of which I was a member, and I have had the further 
advantage now of having heard the case re-argued by the learned Advocate- 
General, but the later arguments have not shaken the view I entertained 
and expressed when the case was before us on the previous occasion. 
The facts in this case have been found in the reference, and the short 
'question we have to decide is, whether or not, having regard to s. 13- 
of the Limitation Act, and to the fact found in the reference that all the 
partners in the defendants’ firm were absent from British India from 
Pebruary to November 1896, the time of such absence is to be excluded 
in computing the period of limitation prescribed for the suit. It is con- 
ceded by the defendants that, if such time be excluded, the suit has been 
instituted within the prescribed period, and is not barred by the statute. 

It is found as a fact in the case, that the defendants had a place of 
business, I assume, in Calcutta, which was carried on by a manager, to 
the knowledge of the plaintiffs, and that the defendants manager held a 
power-of-attorney which authorized him to institute and defend suits. 

It is contended for the defendants that s. 13 only applies to cases 
where the jurisdiction is founded upon residence, and that it does not 
apply to cases in which the carrying on of a business in Calcutta 
is the basis of the jurisdiction, in other words, that the section ^does 
not apply, and could not have been intended to apply, when the defend- 
ants, to the knowledge of the plaintiffs, have a place of business in 
[503] Calcutta carried on by a manager, who is authorised to institute 
and defend suits, and when in fact, the defendants, to the knowledge of the 
plaintiffs, are represented in British India by a duly authorised agent. In 


The question that has been argued before us is, whether, having 
regard to the fact that the defendants’ firm has to the knowledge of the 
plaintiffs been represented in Calcutta by a manager holding a power-of- 
attorney which authorized him to institute and defend suits, the provisions 
of s. 13 of the Limitation Act of 1877 have any application. 

It is contended on behalf of the plaintiffs that the period during 
which no one of the defendants was in British India, 'oiz.^ from February 
1896 to November in the same year, should be excluded in comouting the 
period of limitation. 

After hearing the argument we agree with this view, but having 
regard to a decision to the contrary in the case of Harrington v. Gonesh 
Roy (1) we refer this case for decision by a Full Bench. 

The case of Atul Kristo Bose v.Lyon (2) and Ruckmahoye v. 

Lulloobhoy Motichand (3) have also been cited to us. 

We reserved liberty to Mr. Woodroffe. counsel for the plaintiffs, 
to argue any other questions which may arise in the case [502] should 
the opinion of the Court be against him on the question to which we have 

referred. t» i_ 

The case came on for heating before the Full Bench on 4th 

February 1898. 

The Advocate-General (Sir C. Paid), for the defendants. 

Mr. Woodroffe, for the plaintiffs. 

The following judgments were delivered by the Full Bench (MACLEAN, 

C.J., and O’Kinealy. Trevelyan, Ghose. and Ameer Ali. JJ.j. 


(1) 10 C. 440. 


) 


(2) 14 0- 457. 

333 


(3) 5 M. I. A. 234. 



25 Cal. 604 


INDIAN DECISIONS, NEW SERIES 


[Vol. 


1898 

FEB. 4 


Full 

Bench. 


25 C. 496 
(F.B.i => 
2 C.W.N. 
269. 


support of this contention the case of Harrington v. Gonesh Boy (1) is 
strongly relied on by the defendants. I doubt, however, whether, having 
regard to the clear and precise language of s. 13, that decision is well 
founded, for it seems to me that, whatever may be the common sense of the 
decision, it can only be arrived at by interpolating into the section words 
that are not there, words to the effect that the time of absence is not to 
be excluded if the defendants are, during the period of personal absence, 
represented by a duly constituted agent in British India. Although we 
have been referred to the case of Hawkins v. Gathercole (2) as to the manner 
in which statutes are to he construed, I do not see my way to put the con- 
struction upon the section for which the defendants contend: if he did so, I 
think we should be rather legislating than adjudicating unon the section as 
it stands. It may well be that it would be expedient not to allow the time 
of absence from British India to be excluded, if the defendants be carrying 
on business in British India, and be represented by a duly authorised 
agent during such absence; but, if this change is to be made, it must be 
made by the Legislature. Reading the language of s. 13 — a section be it 
remembered in a Limitation Act, the provisions of which mustbe construed 
strictly, and which, when set up as a defence, must not be exionded to 
cases which are not strictly witbin the enactment, whilst exceptions or an 
exemption from its operation are to be construed liberally [see per Lord 
Cranworth in Roddamy. Morley (3) I reading, I say that section according 
to tbe ordinary significance of the words used, I think we are not warranted 
in holding that the section does not apply to cases where the defendants 
are, during the period of absence, carrying on business in British India 
through an authorised agent. 

In other words, I do not see my way to getting over the clear and 
precise language of the section, feeling as I do that the words [6043 of the 
section are too strong against the view contended for by the defendants, 
and that we could only support that view by the interpolation of words to 
the effect I have stated above. This I do not think we are justified in 
doing. My opinion is supported by the case of Aiul Kristo Bose v. Lyon 
A: Co. (4) in which decision, notwithstanding the able criticism of the 
Advocate-General upon it, 1 concur, and is strengthened by the consider- 
ation that the words in the corresponding section of Act IX of 1871 as to 
service of a summons to appear and answer in the suit have been omitted 
in the present section. 

With reference to the further argument which has been addressed to 
us to-day that s. 9 of the Limitation Act must be read in conjunction 
with s. 13 of tbe same Act, it is no doubt a cardinal rule of construction 
that in construing any Act of Parliament one may look at the whole 
Act to ascertain what the intention of the Legislature was, but to my 
mind, notwithstanding the decision to which our attention has been called 
in the case of Narroioji Bhimji v. Mugniram Chandaji (5). I am unable 
to see how s. 9, even if read with s. 13, can assist the defendants in the 
present case. Section 9 only says that " when once the period of 
limitation has commenced to run in any case, it will not cease to do so by 
reason of any subsequent disability or inability to sue.” I do not see 
the application of that section to the present case. Here ther^ is neither 
subsequent disability nor, in my judgment, inability to sue. What 
■disability or inability is suggested ? None so far as I have heard. In his 


(1) 10 0. 440. (2) (1855) 6 DeG. M. & G. 1. 

(3) (1857) 1 De G. & J. 1 (23). (4) 14 0. 467. (6) 6 B- 103. 
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work on the Law of Limitation Baboo Upendra Nath Mitter, the author, 
at p. 240, gives this definition of disability and inability : “Disability,” 
he says, “ is want of a legal qualification to act,’* Inability is want of a 
physical nower to act.” I do not say these definitions are exhaustive : 
a few definitions are. but so far as they go I am not prepared to dissent 
from them. It is perhaps unnecessary to prosecute this matter further, 
for I am unable to see where, in this case, disability or inability existed. 
I think therefore that the Chief Judge of the Court of Small Causes was 
[505] right in holding that the case came within s. 13 of the Limitation 
Act, and that the plaintiffs have brought their suit within time. 

O’Kinealy, J. — I agree in thinking that the suit has bean brought 
within time, and that the view taken by the Chief Justice of s. 13 of the 
Limitation Act is correct. 

Trevelyan, J. — I agree entirely with what has fallen from the 

learned Chief Justice. 

Ghose, j. — A nd so do I. 

Ameer Ali, J. — I also agree with the learned Chief Justice. 

Maclean, C. J, — We can only award such costs as the Rules allow 
and this we do, to be paid by the defendants in the suit. 

Attorney for the plaintiff^s ; Babu R. C. Mitter. 

Attorney for the defendants : Mr, Soioton. 

c.e.g. 
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FULL BENCH REFERENCE. 

Before Sir Fra^icis William Maclean, Kt., Chief Justice, and 
Mr. Justice O'Kinealy, Mr. Justice Trevelyan, Mr. Justice 

Ghose and Mr. Justice Ameer Ali. 


Moll Schutte & Co. (Plaintifis) v. Luchmi Chand 

{Defendant).^ [4th February, 1898.] 

Contract— Sale of unascertained goods— Breach of contract— Poioer of re-sale— Contract 
Act {IX of 1872), s. 101 — Damages, 


The plaintiffs sold to the defendant under an “ Indent ” contract ten cases of 
tobacco at an agreed price. On arrival the defendant refused to pay for and 
take delivery of the goods on the ground that they were not the goods contracted 
for. After notice to the defendant the plaintiffs resold the goods and sued to 
recover the expenses of the re-sale, and the difference between the price realized 
and the contract price with interest. 

Held, that cl. 1 of the Indent Contract gave the plaintiffs a right to re-sell the 
goods, and sue for the damages mentioned therein* Section 107 of the Contract 


Aot had no bearing on the case. 

Yule £0 Co. V. Mahomed Sossain (1), dissented from, 

IF., 22 A. 55 (65) ; 23 M. 18 (23) ; R., 32 C. 816 (830) ; D., 39 C. 568 
13 Ind. Cas. 705.1 


16 C.W.N, 593 = 


[506] This was a case stated for the opinion of the High Court by 
the Officiating Chief Judge of the Small Cause Court on 14th September 
1897 ; the terms of the reference were as follows : 

“The questions which I have the honour to submit for your Lord- 
ships’ decision deal with two distinct matters one relating to the 
plaintiffs* right of re-sale under the contract in suit and the other relating 


• Reference to a Full Bench, in reference from the Presidency Small Cause Court, 
No. 3 of 1897, on case stated for opinion by E. W. Ormond, Esq., Officiating Chief 
Judge of that Court. 

(L) 24 C. 154. 
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to the necessity of filing an award under s. 525 of the Civil Procedure 
Code. 

“ The plaintiffs sold to the defendant under an ‘ Indent ’ contract ten 
cases of tobacco at a net price C.F.I. The contract is sent herewith for 
reference, if required, the first clause of which is as follows:—* 

The goods are to be shipped by steamer to Calcutta and to bo at 
our risk as soon as they are landed, herewith pledge to pay for 

them before delivery within 30 days after arrival of the bill of lading from 
Europe, failing which you are authorised to resell the goods or any 
portion of them, or at your option cancel this indent, and you have 
absolute discretion as to when and how to re-sell the goods. In case of 
any resale, we shall pay to you any loss or deficiency arising from such 
resale together with interest at 12 per cent, per annum. Should there, 
however, be any surplus after payment of the indent-price, charges, costs 
and expenses of re-sale the same shall belong to you. 

The plaintiffs ordered ten cases only of tobacco and caused them to 
be shipped and consigned to themselves for the purpose of fulfilling this 
contract. The goods duly arrived, but the defendant refused to pay for 
and take delivery of the goods on the ground that they were nob the goods 
contracted for ; the plaintiffs subsequently re-sold the goods after notice 
and DOW sue to recover the expenses of such re-sale and the difference 
between the price reali;;ed and the contract price together with interest as 
stipulated for in cl. 1 of the contract. The defendant contends that 
the plaintiffs had no right to re-sell the goods, etc., as he (defendant) had 
never approved of the goods. I found that the goods imported by the 
plaintiffs for the defendant and tendered to him were in accordance with 
the contract, and I held that upon default in payment by the defendant, the 
plaintiffs had the right to re-sell the goods and sue for the above damages 
under cl. 1 of the contract whether the property in the goods had actually 
passed to the defendant or not. I decreed the suit therefore in favour of 
the plaintiffs for the amount olaimeti, .making m^^ judgment contingent 
upon the opinion of the High Court at the request of the defendant's 
pleader. No evidence as to any market-rate was adduced, and if the 
plaintiffs are not entitled to the damages as stated above, the suit must be 
dismissed. 

The case of Yule and Co. v. Mahomed Hossain (1) which was 
referred from this Court, decided that in a contract for the sale of goods to 
arrive, the [ 507 ] ' buyer * not having approved of the goods, the property in 
the goods had not passed to him under s. 83 of the Contract Act; and that 
the proviso for re-sale in the contract itself could have no application 'as 
no such power is required to enable a man to sell his own goods.’ It will 
be seen that the High Court decided a point which was nob included in the 
reference, it having been assumed in this Court that a right of resale 
arose to the plaintiffs in that case upon default by the defendant in taking 
delivery and making payment. I presume that that case was not intended 
to decide that a proviso for re-sale in a contract should have no application 
even though the parties agree in express terms that the right of resale and 
to recover the abovementioned damages should arise whether the property 
in tho goods had passed to the party in default ornot. Such a stipulation 
in a contract (for the sale of goods to be imported) merely provides a prac- 
tical, convenient and reasonable method for ascertaining the actual 
damages sustained by the importer in case of default by the other party 


I 


(1) 24 0, 124. 
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to the contract. In the present case it would seem from cl. 4 of the contract 
that the parties intendefl that the plaintiffs should be at liberty to resell 
aud to recover the above damages even though the defendant had not 
approved of the goods, i.e.t even though property in the goods bad not 
passed to the defendant under s. 83 of the Contract Act. The word 
“ re-sell” itself does not mean selling the property of the defaulting party, 
but rather selling the goods contracted for “ against ” the party in default 
in order to ascertain the amount of damages to be recovered from him. 

“The first question, therefore, that I submit for your Lordships’ deci- 
sion is : — 

“ 1. The defendant having committed default in payment (for goods 
tendered to him which were in accordance with the contract) does cl. lof 
the contract give the plaintiffs a right to re-sell the goods and to sue for 
the damages mentioned in cl. 1, irrespective of whether the property in 
the goods had passed to the defendant or not? 

“ In case it should be found necessary to determine the question of 
the property passing to the defendant or not, I held that the property had 
passed to the defendant for the following reasons : — 

“ (a) Property can pass by agreement, at any time. The parties 
agreed that the plaintiffs should have a right of re-sale in a 
certain event (viz., upon default in payment by the defendant) ; 
if the property passing is a necessary incident to that right, 
the property must be deemed to have passed when the plaint- 
iffs exercised their right of re-sale. 

“ (6) If risk attaches to the buyer it is a very strong argument that 
the property was meant to be in bim. Clause 1 of the 
contract, tlierefore, would show that the property in the 
goods was in [508] defendant from tbe time of arrival. In 
the above case of Yule d Co. v. Mahomed Hossein, the contract 
contained a clause to the effect that the goods should be at the 
‘ buyer's ’ risk from the delivery due date ; but this fact in all 
probability was not brought to the notice of the High Court, 
for it was nob mentioned in the case submitted by this Court, 
and the arguments of counsel as to the property passing 
appear from the report to have been confined to the question 
of property passing under s. 83 of the Contract Act. 

“ (c) I think the property in the goods passed from the plaintiffs to 
the defendant at the time of shipment under a. 84 of the 
Contract Act. The contract is called an Indent, the price 
covered ‘ cost, freight and insurance, ’ and cl. 15 of the contract 
is a request by the defendant bo the plaintiffs do take charge of 
the goods on arrival on tbe defendant's account. It would 
seem, therefore, that the plaintiffs shipped the goods and 
insured them on account of the defendant, although done in bis 
own name. 

“ I submit, therefore, this second question : — 

“ 2. Did the property in these goods pass to the defendant at or 
before the time of the resale by the plaintiffs ? 

“The third question submitt jd refers to the necessity of filing an 
award in this suit under s. 525 of the Civil Procedure Code and as framed 
by tbe defendant’s pleader is as follows : — 

"3. Is the suit maintainable in its present form — plaintiffs not 
having made the award a Rule of Court — when the latter part of cl. 4 of the 
conbraot says that the award may be made a rule of the High Court ? 
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The facts material to this part of the case are as follows : The defend- 
ant objected to the goods as not being goods of the description contracted 

* matter to arbitration under the contract ; the 

arbitrators disagreed and thereupon appointed an umpire who decided that 
the goods were in accordance with the contract. The plaint merely states 
these facts and asks for damages by way of re-sale. In cl. 4 of the contract it 
is provided that the arbitrators before acting shall appoint an umpire ; bub at 
the time the umpire was surveying the goods to the defendant’s knowledge, 
the defendant agreed to ba bound by his decision. I held therefore that the 
defendant was bound by the umpire's award. Direct evidence also was given, 
to show that the goods were in accordance with the contract, and I found 
this as a fact, although the awards, or rather the report of the umpire 
for the, ‘award,” does nob direct any sum of money to be paid by defendant 
to the plaintiffs, but in effect states that the goods are in accordance with 
the contract. The defendant contends that the matter having once been 
[509] submitted to arbitration, the plaintiffs’ remedy under the contract 
is gone ; that their remedy rests solely upon the award which can only be 
enforced by making the award a rule of the High Court under s. 525 of 
the Civil Procedure Code in accordance with cl. 4 of the contract, and 
therefore this Court has no jurisdiction to try this suit. The defendant 
at the same time impugns the validity of the award on the ground that 
the umpire was not appointed by the aribifrators before acting, and 
apparenUy be was never desirous of having the matter re-submitted to 
arbitration. I held against all bf^ese contentions. The svimmary procedure 
provided under s. 525 of the Civil Procedure Code does not prevent a 
plaintiff from suing upon the award in the ordinary way, and the clause 
in the contract as to making the award a rule of Court is also permissive. 
The plaintiffs are not bound under the contract to go to arbitration or to 
obtain an award before suing for a breach of the contract, and unless the 
defendant sets up an award in answer to the plaintiffs’ claim, I sea no 
reason v/hy the plantiffs should not succeed in a suit for such breach. If 
the award is bad (as the defendant contends it is) the whole proceedings 
relating to the submission are void and the parties are relegated to their 
original position under the contract.” 

Mr. O' Kineahj , for the defendant. — Here there was a refusal to take 
delivery of the tobacco on tlie ground that they were not the goods con- 
tracted for. Can tliere ba a resale of the goods so as to bind the seller 
and buyer. The first three clauses of the Indent deal with the rights of 
the piu'ties and wiiat they are to do if a dispute arises between them. I 
roly on the Case of Yule d Co. v. Mahomed Hossamil). If the buyer does 
not examine tlie goods within ten days property does not pass. The seller 
ought to sue for the value between the contract price and the market price 
of the day. They are atill the vendor’s goods. Buyer is liable in damages 
for broach of the contract. Under s. 74 of the Contract Act, whether it 
is stipulated damages or penalty, the Court can give what they please. 
Section 73 rules what a person is entitled to when the contract is broken. 
Supposing the property has not passed, then there can be no resale. The 
property in the goods bad not passed under s. 83 of the Contract Act. 

Mr. Dunne^ for the nlaintiffs. — This case is distinguishable from the 
case of Yii/fi d Co, v, Mahomed Hossam (l). There the [510] question 
as to the right of resale was never really referred. On the facts the pro- 
perty may have been shown to have passed, That case was decided on a 
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reference in which the facts were never dealt; with. A vendor cannot, 
when goods are ab the risk of the buyers, change them. The plaintiffs 
can only resell the goods under s. 107 of the Contract Act. 

The judgment of the High Court (Maclean, C. J, and Macpher- 
SON and TREVELYAN, JJ.) referring the case bo a Full Bench on 24th 
January 1898, was as follows : — 

The facts of this case appear in the ca^e stated for the opinion of 
this Court by Mr. E. W. Ormond, OfiSciating Chief Judge of the Court of 
Small Causes at Calcutta. 

The question that has been argued before us is, whether, under the 
terms of the first clause of the contract, the plaintiffs were at liberty to 
re-sell the goods, and are entitled bo recover the loss on such re-sale. 

It has been contended on belialf of the defendant that the plaintiffs 
are not entitled, either under the contract or under s. 107 of the Indian 
Contract Act, to re-sell the goods, and that they are only entitled to the 
difference between the contract rate and the market rate at the time of 
breach. 

In support of their contention they have relied upon the decision of 
this Court in the case of Yuk d: Co, v. Mahomed Hossain Tl). As the terms 
of the conti'act in that case were similar to those in the present case, and 
as we differ from the view taken by the learned Judges in that case with 
regard to the rights of the plaintiffs under a contract of that description, 
we refer this case for decision by a Full Bench. 

Mr. O' Kinealy, for the defendant. 

Mr. Dunne, for the plaintiffs. 


1898 

Peb, 4. 


Full 

Bench. 

25 C. 503 
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283. 


OPINION, 

The opinion of the Full Bench was delivered by 

Maclean, C.J., (O’Kinealy, Trevelyan, Ghosb and Ameer 

Ali, JJ. concurring). 

Maclean, C. J. — If it had not been for one passage in the[511] judg- 
ment in the case of Yule d Go. v, Mahomed Dossain (1) I should scarcely 
have thought that the point which we have to decide, and which has been 
submitted to us, was susceptible of serious argument. The passage I 
refer to is at p. 128 of the report, and it is as follows : — ■ 

To such a case as this neither s. 107 of the Contract Act nor the 
proviso for re-sale in the contract itself can have any application, as no 
such power is required to enable a man to sell his own goods.” 

I may point out in passing that that passage scarcely appears to me 
to have been necessary for the decision of the case, having regard to the 
real question which was then submitted by the reference. The question 
we have first to decide is the first question submitted to us in the 
reference. In my opinion that question ought to be answered in the 
affirmative. Section 107 of the Contract Act has, in my judgment, 
no bearing on this case. I base my decision on the terms of the 
contract between the parties. Here the parties, two mercantile men, 
perfectly competent to contract, have made their own bargain, and 
one of the terms of that bargain is that if there were any such default on 
the part of the purchaser as is mentioned in cl. 1 (as there was) the 
vendor was to have the right to resell the goods, and any loss or 
deficiency arising from such re-sale, with interest thereon at the rate of 12 
per cent, per annum, was to be paid by the purchaser to the vendor. We 
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are told upon the authority of the passage in the case to which I have 
referred, and upon that authority alone, that such are-sale is bad, and that 
the course which the vendor (the plaintitJ) took in this case was not justified 
under the contract. I am quite unable to assent to that view. There is 
nothing in the contract which is contrary to nublic policy. It is a 
perfectly good contract. It is not an unreasonable contract for two 
mercantile men to have made, and having made it why should not effect 
be given to it? It is said that the term “re-sell” can only apply to a 
case where the property has passed to the purchaser, and that that term 
presupposes a previous valid and effectual sale. In the ordinary [512] 
acceptation and use of the term there was a sale to the defendant, and 
the bargain was that if he did not pay the purchase-money the plaintiff 
might resell the goods and hold the defendant responsible for any loss. 
There is nothing in the contract about the property having or not having 
passed, or tliat the re-sale was only to be made if it had passed. 

The clause was intended to provide for the very case which has arisen, 
and I think it would be rather a shock to mercantile men to be told that 
when a clause like this has been introduced into a mercantile bargain no 
effect can be given to it. I hope that is not the law, I do not think it 
is the law. If such a clause as this were only to become operative if and 
when the property in the goods had passed to the defaulting purchaser, 
the operation of such a clause would, probably, not be effective in many 
cases. But 1 do not think such is the meaning of the clause. As I have 
said before, the first question must be answered in the affirmative. 

That being so, the second question submitted to us does not arise, 
and the third question, when the matter was before us originally, was 
abandoned by the learned counsel who appeared for the defendant. As 
regards the costs we can only give such costs as are provided for by the 
Rules, and this we do, and order the defendant to pay to the plaintiffs such 
costs. 

Attorneys for the plaintiffs : Messrs. Morgan iC Co. 

Attornevs for the defendant : Mr, N. C. Bose. 


C, E. G. 
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FULL BUNCH REFERENCE. 

Before Sir Francis Maclean, lit., Chief Justice, Mr Justice O'Kinealg, 
Mr. Justice Maepherson, Mr. Justice Trevelyan, and Mr. Justice Jenkins, 


Queen-ExMpress V. Ahuas Ali.’" 

[22nd and 29th December, 1896 and 29fch January, 1897.] 

Forgery — Usiiuf a forged Document^Penal Code (Act XLV o/ 1860). ss. 463,471 — 
F r auduUntly Meaning of. 

Deprivation of property, actual or intended, is not an essential element in the 
offence of fraudulently using as genuine a document which the accused knew or 
had reason to believe to bo false — Quetn-Enipresss. Harodhan (1) overruled. 

[F., 28 M. 90 (96)=-! Woir 638- A ; R.. 28 A. 358 = 3 A L. J. 149 (165) = A.W.N. (1906) 
48 = 3 Gr.L.J. 249 ; 38 C. 76 (90) = 12 C.L.J, 277 = 14 C.W.N. 1076= 11 Or.LJ. 
605 = 7 Ind. Gas. 629 ; 5 C.W.N. 897 (899) ; 10 P.R. 1902 Or. =75 P.L.R. 1902.] 

• Reference to a Full Bench, by Jenkins, J., sitting in the exoroiso of Original 

Oriminal Jurisdiction- 
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[513] This was a reference made under s. 35 of fehe Lebbers Patent, 
and s. 434 of the Code of Criminal Procedure, by Jenkins, J., bo a Full 
Bench in the following terms : — 

“ 1. Under cl. 25 of the Letters Patent and s. 434 of the Code of 
Criminal Procedure, I reserve and refer for the decision of the Court the 
question of law which (as hereinafter stated) has arisen in the course of 
the trial of the abovenamed accused and the determination of which will 
affect the event of the trial. 

2. The accused was tried before me and a common Jury at the 
Criminal Sessions now pending on a charge expressed in the following 
terms : — 

‘ That he, the said Abbas Ali, on or about the fourteenth day of 
August in the year of Our Lord one thousand eight hundred and ninety- 
six in Calcutta aforesaid fraudulently and dishonestly used as genuine a 
certein forged document, to wit, a document purporting bo be a certificate 
of competency as an Eagine-room First Tindal and purporting to be 
signed by one H. Abern, Chief Engineer of the Steam Launch Nicol, 
and being a forged document (intended to be used for the purpose of 
cheating) knowing or having reason to believe the same to be a forged 
document and thereby he, the said Abbas Ali, committed an offence 
punishable under ss. 465 and 471 of the Inlian Penal Code.” 

3. Ultimately the case went to the Jury, as though the words en- 
closed in brackets had been omitted from the charge, and by their 
unanimous verdict the accused was convicted under ss. 465 and 471 of the 
Inaian Penal Code. 

The certificate mentioned in the charge and hereinafter referred to 
a*s Ex. E was in the following form 

“ This is to certify that Abbas Ali has served with me as Engine- 
room First Tindal in Steam Launch Nicol for a period of one year and 
one month, and he is still in service. I found him a spber, intelligent, 
smart and trustworthy man.’’ 


Calcutta : 

The 12th August 1896. . 


H. Abern, 

Chief Engineer, 
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[514] The materiality of the certificate and the use to which it was 
pub will anpear from the evidence of Dino Nath Mukerji, and the facts 
hereinafter alleged taken in conjunction with Act VII of 1884, and the 
Eegulabions issued under that Act to which as well as to the application 
forms hereinafter mentioned I refer. 

" The evidence of Dino Nath Mukerji, so far as material, is as 
follows ; — 

“I am an examination clerk at the Calcutta Port Office.” 

I have held the post eight years continuously and did so during last 
August. 

“ I have an Assistant, Anukul Chandra Neogy. 

“ My duty is to receive papers and testimonials from candidates and 
fees, i.e,, candidates who want to go up for examination to obtain certifi- 
cates under Act VII of 1884. 

“ I receive these testimonials in accordance with Rules under the Act. 

“ These are the printed regulations of the Government of Bengal 
under that Act. 

“They were printed in the Gazette ; they have been in force since 
1890. I act under the orders of the Port Officer.” 
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“ My practice is as follows : — 

“ When a man comes for examination as an Engine driver of a sea- 
going steamer becomes to me and delivers his testimonials to me. I look 
into the certificates to see, if he has the required service or not. Then if 
the men can write their applications themselves I give them the forms of 
application.” 

“ If any one cannot write then I write out the application for him. 
Then I receive the fees and take him before the Port Officer to sign hia 
name or affix his mark on the application form in the presence of the 
Port Officer who then signs his name. T keep the application form with 
me till the last date of receiving candidates’ papers, and then on that last 
day before the office closes I forward those applications to the [515] 
Resident and Engineer Examiners at the Government dock-yard." 

“ Engine drivers are examined there and not in the Port Office. 
There is a Board of Examiners nominated by the Government. After the 
examination is over the applications are returned to the Port Office, 
showing the result of the examination signed by the Examiners." 

" There are regular (iates which are notified in the newspapers. I 
make a note on the application forms with regard to the vessel the 
applicant has served in, the period, and capacity of his service; these 
particulars I get from the certificate which the applicant produces." 

“ I always make that entry with regard to the certificates before the 
applicant is taken to the Port Officer to sign. If a man comes up and fails 
he muse produce a fresh testimonial of further service since his failure, 
but there is no period of subsequent service demanded : if this subse- 
quent service did not cover a period of two months I in practice 
reject the application. Ha must produce a certificate of having served as 
principal Serang or Tindal in the Engine-room of a sea-going steamer for 
three years signed by a certificated Engineer under whom he has served.’^ 

“In the case of failure six months must elapse before a candidate 
may present himself again." 

“ On the 14th August 1896 the accused produced Ex. E to Dino Nath 
Mukerji at the Port Office. Calcutta, and at the same time asked Dino Nath 
Mukerji to write out for him (the accused) the requisite application for 
examination. 

“ The evidence in the case establishes that the accused used Ex. E 
for the purpose of having the requisite application for examination filled 
up and of qualifying himself as a candidate for the examination of engine 
drivers under Act VII of 1884. and further that housed Ex. E as genuine, 
though he knew it to be a false document made with the intent that it 
should be used in the manner in which it was in fact used by him. 
Exhibit E, if not a forged document, would [616] with the other testi- 
monials produced by the accused have satisfied tlie conditions, as to 
testimonials under which candidates are entitlo i to have the requisite 
applications filled up, and become qualified for examinations held under 
Act VII of 1884 : without Ex. E those conditions would not have been 
satisfied. 

“ The question which I reserve is whether the facts herein before 
stated are sufficient to satisfy the intent prescribed by s. 463 Of the Indian 
Penal Code, and whether having regard to those facts the accused fraudu- 
lently or dishonestly used Ex. E within the terms of s. 471 of the Indian 
Penal Code." 

The Officiating Standing Counsel (Mr. A. M. Dunne) represented 
the Crown. 
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No one appeared on behalf of the accused. 

Officiating Standinq Counsel. — -Apart from the words “fraudu- 
lently or dishonestly,” there is no doubt that the certificate was a false 
document ; it bad not been signed or made by the person by whom it 
purported to have been made. It was made and used for the purpose 
of committing a fraud within the meaning of s. 463. The intention to 
defraud is the intention to commit a fraud upon somebody ; it is not 
necessary that there should be an intent to deprive any person of some 
property. The Penal Code is intended to carry out the English law on the 
subject of forgery. In England the charge would be that the act was one 
that intended to defraud ; and that would be upheld. In the case of Queen- 
Emprees v. Earadhan (IJ the Court felt a difficulty in construing the word 

fraudulently,” and the learned Judge drew a distinction between primary 
and the more remote intention. But an act cannot be split up like that. 
Beg V. Toshack (2; is exactly in point ; there the indictment was that the 
accused had forged certificates for the purpose of inducing the Trinity 
House Examiners to pass him ; the gist of the offence was the intent 
to defraud. In the case of The Empress v, Dhunum Razee (3) Norris, J., 
himself deals with the question [517] of fraud, and shows that the 
element of wrongful gain or loss does nob come into it, but that it is suffi- 
cient that there should be an intention to defraud. It is a fraudulent 
making if there was a fraud in the making of the document, or if there was 
an intention to commit a fraud by means of the document — Lolit Mohan 
Sarkar v. Queen-Empress (4), In Beg, v. Hodgson (5) there was no intent 
to commit any particular fraud ; but if there had been any particular person 
to be deceived the decision would have been different. The decision in 
Queen-Empress v. Haradhan (1) has been dissented from in Queen-Empress 
v. Sosht Bhushan (6). [O’Kinealy, J.— I think Norris. J., really found 
that the intention was wanting,] Possibly. [MaCLEAN, C.J. — In the case 
of Queeyi-Empressy. Shosi Bhushan the prisoner got the benefit of a course 
of lectures for nothing.] It is true there was also a question of dishonesty. 
[Jenkins, J. — And the professor lost his fees]. No doubt the dishonesty 
alone was sufficient to convict the accused. In the present case the offence 
consists in the fraud ; not in his attaining the results he aimed at. It is the 
intention to deceive that constitutes the offence — Queen- Empress y, Ganesh 
Khanderao (7J. [Jenkins, J. — Tne question is, whether, the purpose 
being limited, as it was in this case, there was an intention to defraud. 
It comes to this, whether “ defraud ” does not imply some deprivation 
of property.] That is so. The term ‘ fraudulently * is used apart from dis- 
honestly ’ and is nob intended to cover the same ground. [Jenkins, J. — 
Does nob s. 496 of the Penal Code help you ?] Yes, greatly. The essence 
of the offence there is getting a marriage performed with a fraudulent 
intention. [Jenkins, J. — On the other hand, in s. 239, there is a distinc- 
tion between fraudulent intention and an intention to commit a fraud]* 
I submit that no distinction is intended ; bub that, on the contrary, if A 
delivers counterfeit coin to B, he would be guilty, and if he delivers it to 
B., nob with the intention of defrauding B, bub with the intention that B 
[ 518 ] should commit a fraud upon G, A would be equally guilty. [TREVEb- 
Yan, j . — Thera is a high text-book authority in Morgan and Macpherson’s 
note, where they say that fraud does nob relate only to loss of property]. 
If the view of Norris, J. , in Queen-Empress v. Haradhan (1) were correct, 

. (1) 19 0. 380. (2) (1849) 4 Cox. C. C. 38 ; 1 Den. Or. C, 492 

(3) 9 C. 53 (60). (4) 22 0. 313 (321). (5) (1866* Dearsley and Bell 3. 

(6) 16 A. 210* (7) 13 B. 606 (514). 
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the defiaition of * dishonestly” would not be necessary, as it would be 
included in the definition of '* fraudulently.” It cannot be supposed that 
a higher element is require l to make a document a false document than 
to make a false document a forgery. [JenKINS, J. — Section 262 separates 
the two terms — “ fraudidently or loith intent to cause loss”]. 

Maclean, C. J. — We are unanimously of opinion in this case that 
the conviction must he upheld. But as the point is of importance, we will 
reduce our judgment into writing. 

C. A. V. 

OPINION. 

The opinion of the Full Bench was delivered by 

Maclean, C. J. (O’Kinealv, Macpherson, Trevelyan and 
Jenkins, JJ., concurring.) — The accused in this case was tried before Mr. 
Justice Jenkins and a common jury on a charge of having fraudulently or 
dishonesfly used as genuine a certain forged document, to wit, a document 
purporting to be a certificate of competency as an Engine-room First 
Tindal and purporting to be signel by one H. Ahern, Chief Engineer of 
the S^eam Launch Nicol, Q.nd being a forged document, knowing or having 
reason to believe the same to be a forged document, and that thereby be 
committed an offence punishable under ss. 465 and 471 of the Indian 
Penal Code. 

The certificate in question purported to be a testimonial of service 
and good character. 

It seems that in accordance witli the provisions of Act VII of 1884 
and the regulations issued under that Act, examinations are from time to 
time held in Calcutta of those who desire to obtain certificates of compe- 
tency as engine drivers of ocean-goiug steamers. As a condition precedent 
to his qualification for any such examination each candidate has to 
produce to an appoinfed officer a certificate or testimonial [ 519 ] of his 
having served as principal or first serang or tindal in the engine-rocm of a 
steamer for the prescribed period, and this certificate has to be signed by a 
certificated engineer under whom ho has served. 

On the production of the required certificate or testimonial a form of 
application is filled up, and then signed by the candidate in the presence of 
the Port Officer ; thereupon the candidate is entitled to present himself 
for examination. 

On the 14th of August ]886 the accused produced the certificate 
mentioned in the charge to Dinonath Mukerji. the officer deputed to receive 
and examine candidates' certificates. 

It. is established by the evidence that this was done by the accused 
for the purpose of having the requisite application tor examination filled up 
anvd of qualifying himself as a candidate for the examination of engine- 
drivers under Act VIF of 1884, and further that the accused used the 
certificate as genuine, though he knew tliab id was a document made with 
the intention of causing it to bo believed that it was made by a person by 
whom it was not made, and with the further intention that it should be 
used in the manner in wliich it was in fact used by the accused. 

It also appears that the use to which the certificate was pub by the 
accused was an essential and necessary condition of the success of his 
scheme. 

A verdict of guilty was returned in accordance with the ruling of the 
Judge, who, however, reserved and referred for our decision the question 
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■whether, having regard to the decision in Queen- Empress v. HaradhaJiil)^ 
his ruling and the conviction could be upheld. 

The Queen-Empress v. Haradhan has been dissented from in Queen- 
Empress V. Shoshi Bhushan (2), and the point resarved ha=? no doubt been 
the subject of conflicting decisions. 

It will, however, serve no useful purpose to enter into a minute 
examination of the several authorities to which we have been [520] 
referred : the law is contained in the Code, and whether the conviction 
now under consideration is sanctioned by its provisions is best to be 
determined by an examination of the Code itself. 

Nows. 471 of the Indian Penal Code is in the following terms: 
“ Whoever fraudulently or dishonestly uses as genuine any document which 
he knows or has reason to believe to be a forged document, shall be 
punished in the same manner as if he had forged such document.” 

It will be seen that the essential elements of the offence are (1) that 
the document in question should be a forged document, (2) that the 
accused should have used it as genuine, and (3) that he should have so 
used it fraudulently or dishonestly, knowing or having reason to believe 
that it was a forged document. 

A. forged document is a false document made wholly or in part by 
forgery (s. 470), and we learn the meaning of a false document from 
s. 464 which (omitting the portions immaterial to the present purpose) 
provides, that a person is said to make a false document who dishonestly or 
fraudulently makes a document with the intention of causing it to be 
believed that such document was made by a person by whom he knows 
it was not made. Forgery is in turn defined by s. 463, which is in the 
following terms : “ Whoever makes any false document or part of a 
document with intent to cause damage or injury to the public or to any 
person, or to support any claim or title, or to cause any person to part 
with property, or to enter into any express or implied contract, or with 
intent to commit fraud or that fraud may be committed, commits forgery.” 

This referential definition of a forged document is to a certain extent 
tautologous, but be that as it may, it is clear that the person against whom 
the offence is charged must have acted dishonestly or fraudulently, and 
the sole question in the present case is whether that can be predicated of 
the accused Abbas Ali. 

“ Dishonestly ” is defined by s. 24, which provides that whoever does 
anything with the intention of causing wrongful gain to one person or 
wrongful loss to another person, is s=iid to do that thing dishonestly ; 
and the meaning of the expression [521] wrongful gain and wrongful loss 
is made clear by s. 23. “Fraudulently” is defined by s. 25 in the following 
words : — 

“ A person is said to do a thing fraudulently if he does that thing 
with intent to defraud, but no'; otherwise.” As a definition this provision 
is obviously imperfect, and perhaps introduces an element of doubt, which 
did not previously exist ; for it leaves it to be determined, and that really 
is the point on which the present case turns, whether the word “defraud” 
as used in s. 25 implies the deprivation or intended deprivation of property 
as a part or result of the fraud. The word defraud is of double meaning 
in the sense that it either may or may not imply deprivation, and as it 
is not defined in the Code and is not, so far as we are aware, to be found 
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in the Code except in s. 25, its meaning must be sought by a consideration 
of the contexc in which the word fraudulently is found. 

The word “ fraudulently is used in ss. 471 and 464 together with the 
word “dishonestly ” and presumably in a sense not covered by the latter 
word. If, however, it be held that fraudulently implies deprivation either 
actual or intended, then apparently that word would perform no function 
which would not have been fully discharged by the word dishonestly and 
its use would be mere surplusage. So far as such a consideration carries 
any weight, it obviously inclines in favour of the view that the word 
“ fraudulently ” should not be confined to transactions of which deprivation 
of property forms a part. 

There appears to us, however, to be 4 still more potent reason based 
on the language of s. 463 for arriving at this conclusion. 

Section 463 defines the offence of forgery, and in so doing prescribes 
the intents necessary to that offence. The words of the section are as 
follows : “Whoever makes any false document or part of a document, with 
intent to cause damage or injury to the public or to any person, or to sup- 
port any claim or title, or to cause any person to part with property, or to 
enter into any express or implied contract or with intent to commit fraud 
or that fraud may be committed, commits forgery.” 

The section contemplates two classes of intents, and it is clear [522] 
(especially if regard be had to the context) that it is not an essential 
quality of the fraud mentioned in the section that it should result in or 
aim at the deprivation of property. If this be so, it cannot be supposed 
that the definition of a false document, which is but a part of the defini- 
tion of forgery, requires as a condition ot criminality an intent different 
in its quality and its aims from that prescribed by s. 463. 

It appears to us, therefore, that deprivation, actual or intended, is not 
a necessary ingredient of the intent to defraud referentially imported into 
3. 464, and by a similar train of reasoning we are led to the like conclusion 
as to the true construction of s. 471. 

Though we are in no way bound by the decisions of the English 
Courts, still we are fortified in the view we take of the expression “ intent 
to defraud ” by the decision in Beg v. Toshack (1). We therefore hold, so 
far as the question reserved and referred for our decision is concerned, 
that the accused Abbas Ali was rightly convicted of the offence with 
which he was charged. 

H. \V. 


ID (1849) 4 Oox C. 0. 33 ; 1 Den. C. 0. 493. 
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Before Sir Francis William Maclean, Kt., Chief Justice, Mr. Justice FULL 

Macpherson, Mr, Justice Trevelyan, Mr. Justice Bauer jee and ■RT?Tjr>TT 

Mr. Justice Jenkins. 

23 C. 522 

TfiPU Khan and others (Defendants) v. Rajani Mohun Das (F.B.) = 
(Plainiifi) and others (Defendants Nos. 4 to 10). 2 C.W.N. 

[31st January. 1898.] 301, 


Evidence Act {1 of IQ12), ss. ll and Id^Judgment 7iot inter partes — Admissibility in 
evidence of judgment in former case^Tlie suhjeci-matter of the fjrmer suit not being 
identical with, that of the latter suit, judgment irrelevant. 

The rule laid down in the cases of Gtjju Lall v. Faitek Lall (1) and of Surender 
^aih Pal Chowdhry v. Brojo Nath Pal Chowdhry (2) has been materially qualified 
by the decisions ot the Privy Council, in the cases of £323] Ram Ranjan Chaker- 
bati V. Ram Narain Singh{'d) and Bitlo Kunivar v. Kasho Pershad (4). 

Under cert>iin circumstances, in certain cases, the judgment in a previous suit, 
to which one of the parties in the subsrquent suit was not a party, may be admis- 
sible in evidence for certain purposes and with certain objects in the subsequent suit. 

In a case where the previous suit was to recover a two-tbirds share of the 
property in quebtion, and the subsequent suit was by a d»fiereut plainiifi to 
recover the remaining one-third share of the same property : — 

Held in the subsequent suit, the judgment in the previous suit was not admis- 
sible in evidence, the subject-matter in the two suits not being identical. 

[F., 1 Bom. L.R. 496; 10 C.W.N. 1094 ; R., 31 C 367 (671) ; 5 C.L.J. 55 (57) ; 7 C. 
L.J. 384 (396) ; 9 C.W.N. 402 : 12 C.W N, 739 (744) ; 13 C.W.N. 217 (220) ; 17 
C.W.N. 1016; 20.C. 149 (l62);7 O.C, 122 (124); D.. 9 C.L.J. 16 (18)==13 C.W.N. 
217 = 5 M.L.T. 274 = 6 H.L.T. 369 = 1 Ind. Gas. 572 ; ,9 C.L.J. 597 = 12 C.W.N. 
739 = 4 Ind. Cas. 81=6 M.L.T. 363; 15 Ind. Gas. 624.] 

This case was referred to the Full Beueh by Maclean, C.J., and 
Banerjee, J. 

The facts of this case, so far as they are necessary for purposes of 
this report, and the arguments, appear sufficiently from the order of 
reference which was as follows : — 

Banerjee, J. — “This appeal arises out of a suit brought by the 
plaintiff, respondent, for possession of a one-third share of a plot of land 
measuring 21 bighas, on the allegation that the said land appertained to 
resumed estate No. 9870 of the Dacca Collectorate, which belonged 
originally to the pro forma defendants ; that defendant No. 4 was in 
possession of two-thirds share of the same, having purchased it at a sale 
in execution of a decree ; that the plaintiff purchased the remaining one- 
third share thereof from the proforma defendants after they and their 
predecessors had held possession of the same for upwards of twelve years ; 
and that the plaintiff had been unjustly kept out of possession of the 
land in dispute by the principal defendants since 1891. 

“The principal defendants in their defence urged that the suit 
was barred by limitation ; that the suit was also barred under ss. 13 
and 43 of the Code of Civil Procedure ; that the land in dispute origin- 
ally belonged to one Mr. Panioty, who held it for upwards of a hundred 

years ; that by successive [524] transfers the land came to the hands 

of the defendants; and that defendant No. 4, with the object of ousting 

the defendants from the same, instituted several suits against them ; but 

- — — _ — — ■ 

' Reference to the Full Bench in Appeal from Appellate Decree No. 1747 of 1895. 

(1) 6 0. 171. (2) 13 C. 352. 

(8) 22 0. 533 = 22 I.A. 60. (4) 24 LA. 10. 
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being unauceessful now caused the plaintiff to bring this suit. The defend- 
ant No. 4 supported the plaintiff. 

“ The first; Court found after a local investigation by an Amin that 8 
bighas and odd cottahs of the disputed land appertained to the plaintiff’s 
estate, bub it dismissed the suit altogether on the ground of limitation. 

" Ag^insn the decision of the first Court the plaintiff preferred an 
anneal, and the nrineipal defendants put in a cross-appeal, urging that the 
Munsif had imnroperly refused to admit certain judgments in evidence. 
The lower appellate Court has decreed the appeal of the plaintiff and 
dismissed the defendants’ cross-appeal. 

“In second appeal it is contended for the defendants, first, that the 
Court of apneal below was wrong in holding that the judgments 
tendered in evidence by the defendants were inadmissible ; and, secondly, 
that the decree in favour of the plaintiff should in any case have been 
limited to a one-third share of 8 bighas and odd cottahs only. 

“ The second poinb need nob detain us long, as the learned Vakil for 
the respondents concedes that the decree ought to be limited in the manner 
contended for on behalf of the appellants. 


“The first point, however, involves a question which is not altogether 
free from difficulty. 

If the cases of Gu}iu hall v. Fatteh hall (1), and Surender Nath 
Pal Choiodhry v. Brojo Nath Pal Choiodhry (2), upon the authority of 
which the lower appellate Court has held the judgments tendered in 
evidence for the defendants bo be inadmissible, are good law, the first ground 
urged before us must fail. Bub if those cases have in effect been overruled 
by the decisions of the Privy Council in Ram Ranjan Gkakerbati v, 
[525] Ram Narain and Bitto Kunxoar v. Kesko Pershad (4). then 

the question arises whether the judgments referred to are admissible in 
evidence. 

In the two cases relied upon by the lower appellate Court, namolyi 
Gtijjii hall V. Fatteh hall ll) and Surender Nath v. Brojo (2)| it was 
held by this Court that a former judgment, which is nob a judgment in 
rcyn nor one relating to matf.ers of a public nature, is nob admissible in 
evidence in a subsequent suit either as res judicata or as proof of the 
particular point decided, unless between the same parties or those olaiminS 
under them. Bub in the case of Ram Ran]an Ohakerhati v. Ram Naraiftt 
Shufh (3), it was held by the Privy Council that a judgment passed in a 
suit to which the plaintiff was no party, was admissible against the 
plaintiff as evidence showing tlie rent paid ; and in Bitto Ktinwar v. 
Kesho Pershad (4) their Lordships of the Privy Council, speaking of the 
judgment in a former suit against one of the defendants, Baoha Tewarii 
observe : ** This decision is not conclusive against Baoba Tewaii 

the suit was nob between the same parties as the present suit, but 
their Lordships agree with the Subordinate Judge that it was admis* 
sihle as evidence against him.” These two decisions of the Privy Counou 
must he taken to have in effect overruled the cases relied upon by the 
lower appellate Court. That being so, the question arises whether, apart 
from those oases, tlie judgments referred to in the argument were admis- 
sible in evidence against the plaintiff, respondents. 

'* Now the provisions of the Indian Evidence Aot expressly relating 
to judgments are ss. 40 to 44. The judgments which are said bo have been 
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improperly rejected in this case not being evidence of any of the descriptions 
referred to in ss. 40, 41 and 42, and they not having been excluded on 
[526] any of the grounds mentioned in s. 44, ib is nob necessary to dwell 
upon the provisions of those sections. The question we have to consider 
is, whether the judgments, which have been held to be inadmissible by 
the Courts below, are really admissible under s. 43 of the Evidence Act, 
which enacts that ‘ judgments, orders or decrees otherthan those mentioned 
in ss. 40, 41 and 42 are irrelevant, unless the existence of such judgment, 

order or decree is a fact in issue or is relevant under some other provision 
of this Act.' 

‘ I am inclined do think that this question ought to be answered in 
the affirmative, and that the existence of the judgments under considera- 
tion, or at any rate the existence of one of them, is relevant under ss. 11 
and 13 of the Evidence Act. 

The judgments that were tendered in evidence and rejected as 
inadmissible by the Courts below are three in number, being (as I gather 
from the judgment of the lower appellate Court and from paragraph 10 
of the written statement of defendants No. 1 — 3) (1) the judgment in 
suit No, 742 of 1887 brought by the present defendant No. 4, Protab 
OhunderDas, co-sharer of the plaintiff, against the present defendants for 
possession of two-thirds share of the land now in dispute ; (2) the judgment 
in suit No. 165 of 1892 brought by the said Protab Cbunder Das against 
the said defendants ; (3) the judgment in suit No. 1219 of 1886 broucht 
by one Emdad Ali against the present defendants. Though the relevancy 
of the last two may nob be quite clear, the existence of the first-mentioned 
judgment seems to be a relevant fact, as well under s. 11 of the Evidence 
Act, as under s. 13. This may be seen from the following considerations. 

‘ Pirst as to the relevancy of the judgment in suit No. 742 of 1887 
under s. il. The existence of the judgment, that is, the circumstance that 
that particular judgment was passed, is clearly a fact within the meaning 
assigned to the term in s. 3. Now the existence of the judgment (which 
will be established by the judgment being filed) shows that a suit had 
been brought by plaintiff’s co-sharer Protab Cbunder [527] so far back 
as 1887 against the principal defendants for possession of his two-thirds 
share of the disputed land, and that suit was dismissed. The plaintiff's 
case now is that the said Protab Cbunder was in possession of the two- 
thirds share in dispute, while he and his vendor were in possession of the 
remaining one-third share down to a period within twelve years before 
the institution of the present suit. And the existence of the abovemen- 
tioned adverse judgment taken in connection with the other facts of the 
case might, if the judgment had been admitted in evidence by the Court 
below, have been found to make the non-existence of the plaintiff’s 
possession and the existence of the defendants’ possession highly probable 
within the meaning of s. 11 of the Evidence Act. I cannot say it would 
have that effect, because, sitting here in second appeal, it is not open to 
us to enter into questions of fact. But I do say that it might have that 
effect, and if it might, a substantial error in the procedure consisting in 
the improper rejection of evidence is made out which may possibly have 
produced error in the decision of the case upon the merits within the 
meaning of s. 584, cl. (c) of the Code of Civil Procedure. 

“ Next as to the relevancy of the judgment in suit No. 742 of 1887 
under s. 13. If the existence of the judgment is not a transaction within 
the meaning of cl. (a) of s. 13, it proves that a litigation terminating in the 
judgment took place; and the litigation comes well within the meaning of 

349 


1898 

Jan. 31. 


Pull 

Bench. 


25 G. 522 
lF.B.) = 

2 C.W.N. 
501. 



25 Cal. 528 


INDIAN DECISIONS, NEW SERIES 


lYol. 


1898 the clause as being a transaction by which the right now claimed by the 
Jan- 31. defendants was asserted. So again the litigation which is evidenced by 
— the existence of the judgment was a particular instance within the meaning 
Full of cl. (b) of s. 13, in which the right of possession now claimed by the defend- 
Bench, ants was claimed. It has been said that the right spoken of in this 

section is an incorporeal right. Ido not think that there is any sufficient 

25 C. 522 reason for putting this limitation on the meaning of the term as used in 
(F.B.)= the section. The judgment, therefore, is in my opinion relevant under 
2C.W.N. s 13 

SO*- "If such judgments were not relevant under either of the two ss. 11 and 

13, they could not be admissible in evidence, [528] as the Privy Council 
have held them to be in the two cases referred to above. 

“ The strongest argument against the admissibility of such judgments 
in evidence is. to use the language of a well-known writer on the Law of 
Lvideoce {see Taylor on Evidence, 9th edition, s. 1682). That no man 
ought to be bound by proceedings to which he was a stranger and over the 
conduct of which he could, therefore, have exercised no control. But in the 
first place, the judgments in question are sought to be used, not as binding 
and conclusive evidence, but only as evidence for what they are worth, the 
weight to be attached to tho evidence being left to the Court to determine. 
And in the second place, the reason stated above, though it is a good reason 
for excluding from consideration as against a stranger, the evidence afforded 
by a judgment, so far as it is the ouinion of a Court upon materials in 
the placing of which before the Court tho stranger could have had no 
control, does nob appear to hold equally good where what is sought to be 
taken into con- idoration is the evidence afforded by the existence of the 
judgment as tn a litigation relating to the right in question and the way 
in which that litigation terminated. For such collateral purposes, judg- 
ments are admissible in evidence against strangers under the English Law. 
See Dames v. Lowndes (1). It is true that their Lordships of the Privy 
Council in the two cases referred to above while overruling in effect the 
decision of this Court in Gujju Lai v. Fattch Lai (2) and Surender Nath 
V. Drojo Nath (3) do not refer to any section of the Evidence Act. But I 
may add that the view I take is supported to some extent by the cases of 
Ilira Lai Pal v. A. Hills (4) ; Venkata Sami v. Veiikatreddi (5) ; and the 
Collector of Goruckhpur v. Palakdhari Singh (6). It has sometimes been 
said (see Ranchhod Dass v. Bapu [529] Narhar (7) that if the Legislature 
in this country had intended to make judgments admissible in evidence 
against strangers, as it was an important neparture from the English Law, 
tho intention would have been expressed, not indirectly by the provisions 
embodied in ss. 11 and 13, but directly by some express provision in that 
part of tho Evidence Act which relates to judgments. I think the answer 
to this remark is furnished by s. 43, which is one of the group of sections 
relating to judgments, and which contains the provision applicable to oases 
like the one befoio us, reiating to the relevancy of judgments as evidence 
against strangers. 

“ For those reasons I think the judgment in suit No, 742 of ^ 1887 
ought to have been admitted in evidence. But as the point raised is not 
altogether free from doubt and difficulty, and is one of irequent occurrence 
and of great importance, I agree with the learned Chief Justice in thinking 
that the case should be referred to a Full Bench, the main question for 


(1) (1843) 6 M. & G. 471 1520). (2) G 0. 171. 

(4) 11 C.L.R. 528. (5) 16 M. 12. (G) 12 A. 1. 
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determination being whether the judgments referred to above to which 

the plaintiff respondent was no party are admissible in evidence 

against him under S8. 11 and 13 of the Evidence Act, or under any ocher 
provision of law. 

^ Maclean, G. J. I concur in thinking, as the point often arises and 
IS of great importance, that this case should be referred to a Full Bench, 
but I reserve my opinion upon the point submitted for decision.” 

Babu Hari Mohun Ghucker butty, for the appellants. 

Babu Lai Mohan Dass, for the respondents. 

The following opinions were delivered by the Full Bench (Maclean. 

G.J., and Macpherson, Trevei.yan, Banerjee and Jenkins, JJ.) 
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Full 
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OPINIONS. 

Maclean, C.^ J. Although I was a party to this reference, I am 
not quite satisfied, after the discussion which we have heard to-day, 
that the question submitted in its broader aspect really arises. In my 

• I ' * 1_ L ^ are not admissible in evidence in 

this suit, because now that the matter [530] has been fully laid before 

US, It appears that the subject-matter of the present suit is not identical 
with the subject-matter in the previous suits, in which those judgments 
were delivered. In the previous suit the subject-matter was to recover 
a two-thirds share of the property in question, but in the present 

a suit by a different plaintiff to recover the remaining one- 
third share. The subject-matter, therefore, of the two suits is not 
identical; the title to the one-third share maybe, ani apparently is. 
different from that of the other shares. In this view the judgments 
wmoh were sought to ba admitted as evidence in this case were irrelevant 
and, therefore, not admissible as evidence. This point, so far a=i I 
recollect, I am speaking only from memory, was not very clearly 
brought to the attention of Mr. Justice Banerjee and myself on the 

occasion, and if it had been, we might possibly have thought 
that this r^erence was nob necessary. Bub as the two cases decided 
by the Full Bench m this Court, the case of Gujju Lall v. Fatteh 
Lad U) and a later case of Surender Nath Pal Ghozodhry v. Brojo 
Nath PalChowdhry (2) have been referred to, I feel bound to express my 
opinion that, having regard bo the recent observations of the Privy Council 
in the case oiBam Banjan Ghakerhati v. Bam Narain Singh (3) and in the 
more recent case of Ditto Kunivar y. Kesho Pershad (4), the Full Bench 
decisions referred to must be regarded as materially qualified, because it is 
clear from the decisions in the Privy Council that under certain circum- 
stances, and in certain cases, the judgment in a previous suit, to which one 
of the parties in the subsequent suit-was not a party, may be admissible 

m evidence for certain purposes and with certain objects in the subsequent 
suit. 

The decree in the present suit in favour of the plaintiff must be 
limited to a one-third share of 8 bighas and odd cottahs only ; subject to 
the decree being varied to that extent the appeal fails, and must be 
dismissed with costs, including the costs of this reference, 

[53 1 ] Macpherson, J. — I agree in the view expressed by the 
learned Chief Justice. 

Trevelyan, J.— I also agree. 


(1) 6 C. 171. 

(3) 22 0, 633=22 I.A. 60. 
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Banerjee, J. — I agree with the learned Chief Justice in holding that 
the rule laid down in the cases of Gujju Lall v. Fatteh Lall (1) and Suren- 
deri:^ath Pal Choiadhy v. Brojo Nath Pal Ghoiodhry (2) must be taken 
to have been materially qualified by the decisions in the Privy Council in 
the cases of Ham Baujan Ohaherhati v. Ram Narain Sinyh (3) and Bitio 
Kunwar v. Kesho Pershad (4). Upon the question whether the judgment 
mentioned in the referring order is admissible or not, I feel bound to say 
that I am not quite satisfied that the mere fact of the subject-matter of 
the present suit being a one-third share in the property in dispute, where- 
as the subject-matter of the previous suit was the remaining two-thirds of 
the same property, would make any real difference in the case, having 
regard to the nature of the case made by the parties to the suit. For the 
reasons given by me in the referring^order, I still have my doubts as to 
whether the lower appellate Court was right in excluding that judgment 
altogether. Bub I must add that my doubts on the point are not so 
strong as to justify my expressing myself in the language of positive 

dissent. 

Jknkins, J. — I agree with the learned Chief Justice. 

o fi Decree varied. 


25 C. 531 (F.B.) = 2 C.W.N. 375. 

FULL BENCH REFERENCE. 

Before Sir F'rancis William Maclean ^ Kt., Chief Justice^ Mr. Justice 
Macvhcrson, Mr. Justice Trevelyan, Mr. Justice Banerjecand 

Mr. Justice Jenkins. 


Pyari Mohun Mukhopadhya {Plaintiff} v. Gopal Paik, 
Minor, represented ry his next Friend, Guardian and 
Mother Srimoti Nidra Dasi (Defendant).* [25th January. 1898.] 

Landlord and tenanl—Suit for rc-it— Sub-division of tenancy—Sent receipt signed by 

the agent — Bengal Tenancy Act (VIII of 1835), s. 6S. 

[532] A receipt for rent granted by a landlord or his agpiit confining a recital 
that a lonant’s name is registered in the landlord’s as a tenant of a 

portion of the original holding at a rent which is a portion ol the original rent, 
does amount to a consent in writing by the landlord to a sub division of the 
holding and a distribution of iho rent payable in respect ihoroof, within the 
meaning of s. 88 of the Bengal Tenancy Act. 

IF 18 0 Jj J. 174 = 21 Ind. Gas. 420 ; Rel.. 13 Ind. Gas. 449 ; R.. 15 C.W.N. 953 = 
*’ in Tnd. Gas. 456; D..31C. 1026 (L033) = 8 C.W.N. 923 ; 10 C.W.N. 2lG (218).] 


This case was referred to a Full Bench by Banerjee and RaMPINI, 
JJ., on the 23rd April 1897, with the following opinion 

“ This appeal arises out of a suit for arrears of rent. The plaintiff, 
in the nlaint as originally tiled, alleged that the defendant held 41 bighas 
11 cobtiihsand 4 chittaks of land, bearing a rent of Rs. 31-1 anna li koras, 
and that arrears were due for the period from Byaak 1298 to Choitro 

1300. „ , 

“The defence was, that the holding did nob contain the area allegea 
by the plaintiff, nor did it bear the rent mentioned in the plaint, but that 
the defendant was really in possession of 37 bighas 12 cottabs and 
4 chittaks of land, bearing a rent of Rs. 23-15 annas and 2i guudas. and 
that this reduced holding at the lower rent resulted from a sub-division of 
the former holding, an area of 3 bighas 19 cottahs, bearing a rent m 

• Reference to a Pull Bench in appeal from Appellate Dooroo No. I 463 of 1896. 

(1)6C. 171. U) 13 0.352. (3)22 0.633. (4) 24 I.A. 10. 


352 


XIILJ PYARI MOHUN MUKHOPADHTA V, GOPAL PAIK 25 Cal. 534 

Es. 2-14 annas 15i gundas, having been sold to one Sridhur Haidar. Sub- 
sequently, the plaint was amended with the permission of the Court ; and 
the plaintiff stated in the amended plaint that the area of the holding was 
45 bighas 6 cottahs, and the annual rent Es. 33-14 annas IO4 gundas. 
Upon the plaint being amended, a fresh written statement was put in, in 
which the defendant alleged that, in addition to the transfer to Sridhur 
Haidar, there had been transfers to three other persons ; and that the 
quantity of land that was in the possession of the defendant, and the rent 
that was payable by him, were as alleged in the first written statement. 
There was also a nlea of payment raised/* 

Upon these pleadings, the parties went to trial upon three issues: “First 
whether the payable by the defendant, is Es. 33-14 annas, or Es. 28-1 
&una,t Biiteic kharij. Second, whether the plaintiff’s suit is not maintain- 
able as the pla'ntitf has not filed the load-cess retui'ns, and whether the 
defendant is not [5333 entitled to raise that plea now.” “ Thirdly, whether 
the defendant’s allegation of payment is true.” 

The Court of first instance found against the defendant upon all these 
issues, and it decreed the claim in full. On appeal by the defendant, the 
lower appellate Court gave effect to the plea of sub-division of the holding, 
and it accordingly modified the decree of the first Court, holding that the 
annual rent payable by the defendant was Es. 28-1 anna. 

Against that decision of the lower appellate Court, the plaintiff has 
preferred this second appeal, and it is contended :)n his behalf, first, that 
the. lower appellate Court was wrong in giving effect to the plea of sub- 
division of the holding, and the consequent reduction of the rent, so far as 
that plea related to the deduction unsuccessfully pleaded in a previous 
suit, by reason of the transfer of a part of the bolding to Sridhur Haidar ; 
and, secondly, that the lower appellate Court was wrong in giving effect 
to the defendant s plea of sub-division of the tenure when it was not 
shown that such sub-division was made with the consent in writing of 
the plaintiff, as required by s. 88 of the Bengal Tenancy Act. As 
it is necessary for the disposal of this case to determine the point raised 
in the second contention of the appellant, and as upon the question raised 
in that contention there is a conflict of authority in this Court between 
the case of Auhhoy Churn Maji v. Shoshi Bhusan Bose (l) and the 
unreported decision in second appeal No. 1537 (2) of 1891, Jagadishwar 
[ 534 ] Battacharji v, Joymoni Dehi, dated the 9bh August 1892, it be- 
comes necessary under Eule I of Cbap, V of the rules of this Court 

(U 16 C. 155. 

25 C. 333-N = 2 C.W.N. 378-N. 

(2) Bef<^e Mr, Justice Norris and Mr. Justice Beverley. 

JAGADISHUR Bhuttacharji {Defendant) v. JOYMONI DEVI 

{Plaintiff).* [9fh August, 1892.] 

Landlord and Tenant— Suit for rent — Receipt granted by the gomaslka of the landlord, 
containing recital that the tenant* s name was registered in the landlord's sherishta 
in respect of a holding which is a portion of the original holding —Effect of such 
receipt— Sub-division of tenancy — Bengal Tenancy Act {VIII of 1885), s. 88. 

^ 1 . ^ receipt signed by the landlord’s gomasifea. and containing a recital that 

the defendant a name is registered in the landlord’s sherishta, as a tenant in respect 


‘ Appeal from Appellate Decree No- 1637 of 1891 against the decree of R. F. 
xUmpini, Esq., Distriot Judge' of 24-PergQnnah9, dated the llth of June 1891* 

8th ^'october 18^90 Katfcio Ohunder Pal, First Munsif of Alipur. dated the 
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on the appellate Side to refer this case for decision by a Full Bench. 
Though the receipts expressly referred to by the lower appellate Court 
are receipts not for rent but for bonus paid by the transferee, they do 
nob cover all the transfers pleaded. To give effect to the plea as the 
lower Court has done, it is conceded that the receipts for rent filed in the 
case have to be referred to ; and thus there arises the question upon 
which the conflict of authority referred to above exists, namely, 
whether a receipt for rent [333] granted by the landlord or his agent 
containing a recital that a tenant's name is registered in the landlord’s 
sherishta as a tenant of a portion of the original holding, at a rent which 
is a portion of the original rent, amounts bo a consent in writing by the 
landlord to a division of the holding, and a distribution of the rent pay- 
able in respect thereof, within the meaning of s. 88 of the Bengal Tenancy 
Act. As the question arises in a second appeal, the whole case must be 
referred to a Full Bench for decision " 

Babu Girish Chunder Ghoiodhry, for the appellant, contended that a 
receipt signed by a gomastha does not amount to a consent in writing 
within the meaning of s. 83 of the Bengal Tenancy Act. The receipt may 
be binding upon the iaodlord, but ic cannot be called a consent in writing 
of the landlord, so as to make a sub-division of a tenure. 

Section 56 of the Bengal Tenancy Act speaks only of granting of 
receipts for the amount paid by the tenant, but such receipt cannot have 
the effect of a consent in writing of the landlord. Then again s. 187, ol. 3, 
of the Bengal Tenancy Act clearly indicates that in order to make a 
sub-division there must be a consent in writing to that effect by the 


of a holding which ie a portion of the original holding, is ovidenoo of tho fact that the 
landlord oonaented to the sub division of the tenure. 

[Appp., 25 C. 531 : Expl., 15 C.W.N. 963 = 10 Tnd. Cas. 456.] 

The facts of the case, for tho purposes of this report, are sufficiently stated in the 
judgment of the High Court. 

Babu Ashutosh Mookerjeet for the appellant. 

No one appeared for the respondent. 

The judgment of the High Court (NORRIS and BEVERLEY, JJ.) was as follows 

JUDGMENT. 

This is an appeal from the decision of tho District Judge of 24-Pergunnah3, who 
has confirmed the decision of the Munsif of Alipur in a rent suit. 

The suit was for arrears of rent, and the defendant No. 2 who is the appellant 
before us contended that the original rental of Rs. 28-13 annas had been sub-divided, 
and that ho, at the time tho suit was brought, held a portion only of the land in 
respect of which tho rent was sued for and which had been consolidated with other 
lands of which he was in possession, which together formed a new holdiog. 

The suit was decreed. The defence was hold to fail on the ground that underthe 
provisions of s. 88 of the Bengal Tenancy Act there was no evidence to show that the 
landlord had consented to thosub-divisioo of tho holding. 

Tho case came before us on the 1st of this month, and it was adjourned in order 
that tho learned vakil for the appellant might have the dakhila upon which he relied 
translated. It has now boon translated and copies of tho translations are before U9. 
It appears that this dakhila^ which is signed by the Iandlord*s govicishUit states that in 
the landlord’s serishta the appealing defendant is registered as a tenant in respect of a 
holding of 37 bighas 13 cottahs at a rent of Rs. 18-1-8 pie, plus 9 annas for road-coss 

and public works-cess. . 

[835] Wo think that this document containing the recital that the defendant is thus 
registered in the landlord's serishta and being signed by tho ^omaa/Ua of the plaintiff is 
evidence that tho landlord consented to the sub-division of tho tenure. 

Wo are therefore of opinion that tho appeal must be allowed, the decrees of the 
lower Courts set aside, and the plaintiff’s suit dismissed with costs in all the Courts. 

Appeal alloxoed. 


354 


« 


1 


XIII.] PTARI MOHUN MUKHOPADHYA V. GOPAL PAIK 25 Cal. 537 


landlord ; fehe 
sub-division. 


il 


ere granting of a receipt by a gomastha would not make 



Dr. Ashutosh Mookerjee, for the respondent, was not called upon. 

The following opinions were delivered by the Full Bench (Maclean, 

C.J., and Macpheeson. Trevelyan, Banerjee, and Jenkins. JJ.) 

OPINIONS. 

Maclean, C. J. — The question for our decision on this reference is 
whether a receipt for rent granted by the landlord or his agent contain- 
ing a recital that a tenant’s name is registered in [536] the landlord’s 
sherishta as the tenant of a portion of the original holding at a rent which 
is a portion of the original rent amounts to a consent in writing by the 
landlord to a division of the holding and a distribution of the rent payable 
in respect thereof within the meaning of s. 88 of the Bengal Tenancy Act. 

The matter was referred to a Full Bench by reason of a difference of 
opinion which was regarded as existing between the case of Aubhoy Ohurn 
Maji V. Shoshi Bhusan Bose (1), and an unreported decision of Norris 
and Beverley, JJ., in S.A. No. 1537 of 1891, dated 9th August 1892, 
which is set out in the Paper Book. I am not myself quite satisfied that, 
as between these two cases, there is any real difference of opinion, for it 
is not very clear what the actual form of the receipt was in the case 
of Aubhoy Churn Maji v. Shoshi Bhusan Bo^e (1). In the present case, the 
receipt is in the form given, in the schedule to the Bengal Tenancy 
Act. I assume for the purpose of our decision, and I think the 

* ■■ - us pre-supposes, that the agent is duly author- 

ised by the landlord to give such a receipt. If that be so, I entertain 
no doubt whatever that a receipt given by the landlord or by his duly 
authorised agent in the form of the receipt given in this case, amounts to 
a consent in writing by the landlord to a division of the holding and a 

payable in respect thereof within the meaning of 
s. 88 of the Bengal Tenancy Act. 

As regards the other point, which was rather hinted at than argued, 
v^^.. that the matter was res judicata having regard to the findings of fact 
by the lower appellate Court, the point is not arguable. 

The appeal therefore fails and must be dismissed with costs including 
the costs of this reference. 

MaCPHEBSON, J, — I agree, 

Thevelyan, J.— I also agree. 

Banerjee, J. — I agree with the learned Chief Justice in thinking 
that the receipt produced in this case is sufficient to [537] answer the 
requirements of s. 88 of the Bengal Tenancy Act. I only wish to add one 
word with reference to the reason for this reference to a Full Bench. 
Although the form of the receipt in the case of Aubhoy Churn Maji v. 
Shoshi Bhusan Bose (1) ig not set out, it appears from the statement of 
facts in the report that the receipt was one for the smaller rent payable 
in respect of the smaller area contended for by the defendant. That 
receipt was considered insufficient to meet the requirements of s. 88 by 
the lower appellate Court ; and in the judgment of this Court, the learned 
Judges observe, after referring to the view taken of s. 88 by the lower 
appellate Court ; “ In this view of s. 88 we agree.” It was this observa- 
tion that influenced me in referring the case to a Full Bench. 

Jenkins, J. — I concur in fehe judgment of the Chief Justice. 

Appeal dismissed. 
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PRIVY COUNCIL. 

Present : 

Lords Watson, Hohhouse and Davey and Sir R. Couch. 

[On appeal from the Chief Court of the Punjab.] 


Robert Skinner alias Sardab Mirza (Defendant) v. Charlotte 

Skinner alias Badshah Begum (Plaintii)^ 

[17fch November aod 8th December, 1897.] 

IkJarriQffe— Personal status—Ohristian marriage followed hy Mahomedan marriage— 
Rights of widow under Mahomedan law— Divorce. 

In a suit to obtain a widow’s share under Mahomedan law in the estate of the 
deceased, it was proved that the plaintiff and deceased bad been marr»ed in 1855, 
as professed Christians in a church at Meerut; that subsequently, having 
reverted to Mahomedanism. thev were married a second time according to Maho- 
medan law in nikah form which second marriage had not been dissolved by a 
Mahomedan divorce. In 1836 the husband died, leaving a will excluding the 

wife from all participation in bis estate. ... j 

HeZd, that the personal status of the deceased being at the time of hia death 
that of a Mahomedan. and the plaintiff’s personal status being that of his wife 
under the same law. she was entitled to a share in hise9ta«e, notwithstanding hia 
will which purported, but under Mahomedan law was inoperative, to exclude her. 

[338] Oziffire.— Whether in tho case of spouses remaining domiciled in India 
where religious creed affects the rights incidental to marriage, such as that ot 
divorce, a change of religion made honestly after marriage with the assent ot 
both spouses, without any intent to commit a fraud on the law, affects any change 

in those rights. 

Appeal from a decree (12th July 1893) of the Chief Court, affirming 
a decree (25th June 1889) of the District Judge of Delhi. The appellant, 
first defendant in the suit, was a sharer, and represented minor defend- 
ants, also sharers, in the estate of the late Stuart Skinner, otherwise 
Sardar Mirza, who died a Mahomedan in 1886. The plaintiff, respond- 
ent (and cross appellant in the Chief Court) was also a Mahomedan, 
and claimed to share in his estate, according to that law, as his widow. 

The facts are stated in their Lordships’ judgment. 

The main question as to the plaintiff’s title, which was founded on 
her marriage to the deceased in the English form in a Church at Meerut, 
they having both been then Christiana, was this : Whether the plaintiff, 
who afterwards with her husband had reverted to the Mahomedan 
religion, was precluded from claiming her widow’s share in the distribu- 
tion of her husband’s estate on his decease, according to the latter law, by 
reason of her having been divorced from him in manner sanctioned 

thereby. , 

Both the Courts below decided that the widow’s claim was established : 

but they differed as to whether, in fact, such a divorce, according to 

Mahomedan law, had taken place. The District Judge found that it had. 

But he decided that it had no effect to dissolve the Christian marriage. 

The Chief Court, on an appeal, found no sufficient evidence of tho 

divorce : so that tho result was identical in the judgment of both Courts 

in favour of the claim. _ • u i-v, 

The decree made by the District Judge, and affirmed, with the 

above distinction as to the grounds, by the Chief Court, directed a parti- 
tion of the estate of the deceased, and the delivery of her share to the 
plaintiff as one of the two widows ot the deceased Mahomedan proprietor. 
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The District Judge did not consider it necessary before giving his 
judgment, of the 25th June 1889, in favour of the plaintiff, to call on the 
defendants to produce all their evidence of the divorce [539] having taken 
place. The Ohristian marriage could not, in his opinion, have been dis- 
solved by the divorce {talak)^ even if proved ; and in support of this, he 
referred to the recognition, by the Mahomedan law itself, of a valid 
Christian marriage. 

The first defendant appealed, and the plaintiff cross-appealed, to the 
Chief Court, who, on the 1st April 1891, remanded the suit to the first 
Court to take all the evidence for the defence. The District Judge, in his 
return of the 22nd June 1892, found that the plaintiff had pronounced 
what amounted to a divorce against his wife, according to Mahomedan law, 
before 1865 ; but that this had not effected a dissolution of the Christian 
marriage of 1855. 
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The final judgment of the Chief Court of the 12th July 1893 distin- 
guished between the evidence as to the actual occurrences which constituted 
the divorce, and the evidence as to the supposed effect of those occurrences. 
It was clear, said the Court, as indeed it was admitted by the defendants, 
that it was for that Court to decide whether or not there was an effectual 
divorce ; and it had been correctly argued that it was of no consequence 
whether the parties were afterwards reconciled ; for that would not renew, 
or revive, the marriage tie. Proceeding to the facts on which they were to 
decide the legal question — Was there a divorce ? — the Court summed up 
that they did not consider the evidence to have given a true or trustworthy 
account of the occurrence, concerning which a dispute afterwards arose as 
to whether the words used constituted a conditional divorce. 

The Court said ; “ It must be remembered that the whole issue depends 
upon the precise words said by Nawab Mirza to his wife thirty-five 
years before suit. All that can be safely deduced from the evidence is that 
about the year 1859 something was said by the husband to the wife, which 
the wife chose to regard as amounting to a divorce, probably a condi- 
tional divorce, and which the husband did not so regard ; that the difference 
of opinion between husbind and wife was referred before 1865 to a 
council of experts (or possibly two councils) which differed as to the 
legal effect of whatever had been submitted to them ; and that the 
parties to the marriage [540] adhered to their respective views for 
a considerable period afterwards, and probably up to the time of Nawab 
Mirza’s death. What was actually said by the husband to the wife 
it is impossible to determine positively, and with reasonable certainty 
upon the evidence before us, and it is therefore impossible to say whether 
or not there was a divorce which under the Mahomedan law dissolved the 
marriage tie of the nikah at Delhi. 

“ As to the rest of the evidence, it is agreed on all hands that the 
parties separated in 1859. and we do not consider that any fact is proved 
which is inconsistent with the continuance of the marriage tie from that 
date onwards, though we are by no means satisfied that there was any 
renewal of conjugal oo-habitation. The results of the evidence are merely 
negative, and no positive conclusions can be, or need be, arrived at upon 
the minor disputed points. 

" We find accordingly that it is not proved that the plaintiff was 
divorced by her husband at any time after the marriage, and consequently 
«he was still his wife at the time of his death.” 
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The Judges concurred with the lower Court in finding that the loss 
of a kabin nam/iy alleged by the plaintiff to have been executed, had not 
been proved ; nor that any portion of dower was due thereunder. 

They thus stated their conclusion ; '* The result of these findings of 

fact is that the decree of the District Judge stands affirmed ; but on some- 
what different grounds from those on which it was made. We must 
accordingly dismiss both appeals ; and we think that the proper order is 
2 that each party should bear its own costs in both appeals.” 

On an appeal preferred by the first defendant, 

Mr. C. W. Arathoon, for the appellant, argued that the Chief Court 
were wrong in their view of the facts as to the divorce, as to which they 
should have maintained the finding of the District Court. But, as 
to the legal effect of that divorce, he argued that the District Court 
had been wrong in holding that it bad not operated to dissolve 
the Christian marriage of 1855. That [541] divorce had operated to 
disqualify the widow from claiming to share in her late husband s estate 
according to the Mahomedan law. Examination of the evidence showed 
that her conduct and assertions after her separation from her husband 
were sufficient to prove that she herself considered that she had been 
divorced and that she was free to marry again. The facts disentitled her 
to claim, on the principles of justice, equity, and good conscience, against 
the estate of the deceased, — principles which had been applied to members 

of the Skinner family in Barlow v. Orde (1). 

Reference was made to Moonshee Busul-ul Bahecm v. Luteefutoon^ 
Nissa{2), Abraham v. Abraham (3), Skinner v. Orde (4), Syud Mouzufier 
AH v. Tuimurnnissa Bibi [5). The Indian Marriage Act, V of 1852, 
reciting 14 and 15 Vic., c, 40 ; Baillie’s Mahomedan Law, Book III, of 
divorce, p. 205 ; Ameer All’s Personal Law of the Mahomedans, Chap. 
XII, dissolution of the marriage contract ; Macnagbten's Mahomedan Law, 
Chap. VII : Hedaya, Vol. I. Book 4, c. 2 ; Wilson's Gloss. 550 ; In re 
Millard (6) ; Anon (7) : In the matter of RamKnmari (8). 

The respondent did not appear. 

JUDGMENT. 

The judgment of their Lordships was delivered on 8th December 

1897 by 

Lord Watson. — Stuart Skinner, otherwise known as Nawab Mirza, 
was, on the 3rd May 1855, married to the respondent, who was the 
daughter of one Martin Blake of the Bengal Civil Service by a Mahomedan 
woman, Choti Begum. The ceremony was performed in the Protestant 
Church at Meerut, by the Rev. J. B. Wharton Rotton, the resident chap* 
lain. It appears that the spouses were originally adherents of the Maho- 
medan faith : and that, in order to validate the mairiage which they con- 
templated, they had previously become professing Christians, the respondent 
having [542] been baptized at Delhi on the 18th April 1855, and Stuart 
Skinner, at Meerut, on his marriage day. Some time after the marriage, 
but not later than the commencement of the Mutiny in 1857, both spouses 
reverted to their original creed ; and, although they did not cohabit after 
the year 1859, they both continued in the practice and profession 
of the Mahomedan faith until the death of Stuart Skinner, which took 
place at Delhi, on the 29th of January 1886. 

(1) 13 M.I.A. 277. (2) 8 M.I.A, 395. (3) 9 M.I.A. 195. (4) 14 M.I.A. 309.. 

(5) (1864) W.R. 32, (6) 10 M. 218. (7) 3 M.H.O.R. Ap. 7. (8) 18 C. 264. 
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After their Christian marriage, the spouses went through the form of 
marriage a second time, according to Mahomedan law. The precise date 
of the ceremony is not satisfactorily fixed by the evidence ; but it must 
have been shortly after the time when they reverted to Mahomed anism. 
In the year 1859, in consequence of domestic unpleasantness, occasioned 
by the circumstance that Stuart Skinner suspected his wife of having illicit 
intercourse with one Abdul Wahid, it is a fact proved beyond dispute 
that the respondent left his house and never returned to it. She stayed 
at first with her mother, and subsequently went to live with her alleged 
paramour, Abdul Wahid, to whom she bore several children. Before their 
separation, two cbildren, a son and a daughter, whose legitimacy is not 
impeached, had been born of tbe marriage between her and Stuart Skinner, 
both of whom survived their father. 
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In the month of May 1871, Stuart Skinner began to cohabit with 
Sophia Skinner, daughter of one Thomas Skinner, whom he treated as his 
wife, and with whom he continued to live on that footing, until his decease 
in January 1886. He was survived by six children, born of that inter- 
course, by whom the present appeal has been brought. 

This suit was commenced in May 1888, 16 months after the death of 
Stuart Skinner, by Charlotte Blake, dlicis Badsbah Begum. In her plaint. 
Badshah Begum set forth their Christian marriage, and also alleged that 
shortly after the said marriage, the plaintiff and Nawab Mirza were again 
married at Delhi according to Mahomedan law, as Sunnis, and “the 
plaintiff’s dower was fixed at Rs. 50,000.” She further averred that 
she and the deceased “lived together as husband and wife [543] 
according to tbe Mahomedan creed." Her claim was alternative, being 
for one-third of the deceased’s estate according to the English law of 
inheritance, or otherwise, for Rs. 50,000 as dower, and one-eighth of the 
remaining estate according to Mahomedan law. The parties called by her 
as defendants were the two children born by her to the deceased during 
their cohabitation, and the six appellants, whom she described as being 
looked upon as the heirs of Nawab Mirza, and entitled to succeed to the 
estate left by him." The plaintiff at the beginning of the litigation 
disputed that there had been any marriage between the deceased and 
Sophia Skinner, and the legitimacy of their offspring ; but that contention 
was ultimately abandoned. By order of the District Judge of Delhi, before 
whom the action depended, Sophia Skinner was added as a defendant. 

None of the defendants lodged written pleadings ; but they appeared 
by their vakils before the District Judge, who made a note of the pleas 
orally stated in defence to the action, with a view to the adjustment of 
issues. The main pleas stated for the present appellants were to the effect 
(1) that the plaintiff was not, at tbe time of his decease, the wife of their 
father Stuart Skinner, she having been divorced by him, according to 
Mahomedan law, about the year 1859 ; and (2) that the deceased had left 
a last will, by the terms of which she was, in any event, excluded from his 
succession. The plaintiff, in replication, denied the execution of the will, 
and also contended that, assuming the will to have been executed with due 
formality, it was in law inoperative. 

The learned Judge having adjusted 13 issues, which it is unnecessary 
to notice in detail, intimated to the parties, at the close of the plaintiff’s 
evidence, that he would only take evidence from tbe defendants as to 
the factum of the will set up in answer to the plaintiff’s claim, and then 
hear arguments upon the law points, when, if necessary, he would call 
upon the defendants to produce their remaining evidence. The effect of 
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that order was to limit the evidence of the defendants to the 9bh issue:) — * 

'* Did Stuart Skinner execute a will excluding the plaintiff?” 

When the evidence of the defendants bearing upon the [544] fdctum 
of the will was concluded, the District Judge heard parties, and gave 
judgment upon the 25th June 1889. He found that the Christian mar- 
riage of 1855 was valid and binding upon the parties ; and he also held 
i;hat the subsequent return of the spouses to Mahomedanism did not give 
the husband any right to dissolve that marriage by a divorce according to 
jMahomedan law. He found in fact that the will pub forward by the 
defendants had been duly executed by Stuart Skinner ; but he held that 
it was in law inoperative, because it was admitted on both sides that Stuart 
Skinner, after the nikah or second marriage ceremony with Badsbah 
Begum, "continued to live as a Mahomedan, and died professing this 
faith,” The learned Judge adds that, in the matter of his will, Stuart 
Skinner was bound by the provisions of the Mahomedan law, and according 
to that law it was clearly invalid.” Upon the assumption on which it 
proceeds, the Mahomedan law laid down by the learned Judge appears to 
their Lordships to be correct, and no attempt was made by the appellant’s 
counsel to impugn it. Upon these findings, a decree of partition was 
given to Badshah Begum, which assigned to her, as one of the two legal 
wives of the deceased, one-half of the eighth share allot^^ed to the widow, 
or widows as the case may be, under the Mahomedan law of intestacy. 

Against that judgment cross appeals were taken to the Chief Court of 
the Punjab ; and, on the 1st April 1891, Sir Meredybh Plowden and C. A. 
Roe, Hsq., remanded the case to the District Judge, under s. 566 of 
the Civil Procedure Code, directing him to proceed with the trial of the 
6th, 7th and 8th issues which he had framed, and to report the evidence 
and his findings thereon. The issues thus sent back were: 6. Did he (». c., 
Stuart Skinner) in fact divorce her (i.c., Badsha Begum), and when? 

7. Subsequently did plaintiff re-marry, and when ? 8. What was plaintiff s 
dower on nikah with Stuart Skinner? In obedience to the remand, the 
District Judge took evidence bearing upon these issues, which he returned 
to the Court, along with his findings, upon the 22nd June 1892. Upon 
the 6bh issue, his finding was, that Badshah Begum had been divorced, 
according to the form prescribed by Mahomedan law, some time 
before 1865 ; upon the 7th issue, that Badshah Begum lived with Abdul 
Wahid as bis wife, but that there was no evidence bo show that they had 
contracted A Mahomedan or nikah marriage, and, upon the 8th issue, that, 
on the plaii^iff’s nikah marriage with Stuart Skinner, her dower was 
fixed at Rs. 50.000, such findings being subject to those qualifications, 
(1) that it was questionable whether the spouses, in going through the cere- 
mony of a nikah marriage, and fixing the dower at Rs. 50,000, considered 
it more than an empty form, and (2) that it was subject to the plaintiffs 
right to give secondary evidence of the contents of the deed of dower, which 

up to this date has not been produced.” 

The case was finally disposed of in the Chief Court of the Punjab, on 
the 12bh July 1893, by the same learned Judges who had made the 
remand. Their decree simply ntfirmed the original decree of the District 
Judge, and ordered the parties to bear their own costs of appeal. In arriving 
at that result, the learned Judges expressed no opinion in regard to the 
finding of law by the District Judge in his original judgment of the 25th 
June 1889, to the effect that the fact of the spouses having returned to their 
Mahomedan faith after the Christian marriage of 1855 did nob give Stuart 
Skinner any right to dissolve that marriage by a Mahomedan divorce , 
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but they reversed the later finding of the District Judge to the effect that 1897 

there had been such a divorce. They agreed with him in holding, first, Deo. 8. 

-that, in the absence of secondary evidence of the contents of the deed of 

dower alleged by her, the plaintiff’s claim for dower must fail ; and, PRIVY 

secondly, that the defendants had failed to prove their allegation that COUNCIL. 

Badshah Begum had married Abdul Wahid during the lifetime of Stuart 

Skinner. 25 G, 537 

The decree made by the District Judge, and ultimately approved of iP-C.) = 
by the Chief Court, is framed upon the footing that the personal status **^* ^*"" ^ 
of Stuart Skinner, at the time of his death in 1886, was that of a Maho- C.W,N.209 = 
medan, and that the rights of succession to his estate, including the right Sar. P.C.J. 
of hip first wife, who had become and was then a Mahomedan, were 
governed by the rules of Mahomedan law. But the grounds upon which 
the two Courts [646] came to the conclusion that Badshah Begum con- 
tinued to possess the status of a wife of the deceased were essentially 
different. W^hilst the District Judge held, as matter of law, that the regular 
Christian marriage, celebrated between two persons domiciled in India, 
oould not, upon the spouses subsequently embracing and professing 
Mahomedanism, be dissolved by a Mahomedan divorce, the learned Judges 
of the Chief Court were of opinion that, as a matter of fact, there had 
been no Mahomedan divorce, as alleged by the defendants. 

One of the many peculiar features of this suit arises from the 
circumstance that in the case of spouses resident in India, their nersonal 
status, and what is frequently termed the status of the marriage, is not 
solely dependent upon domicile, but involves the element of religious 
creed. Whether a change of religion, made honestly after marriage with 
the assent of both spouses, without any intent to commit a fraud upon 
the law, will have the effect of altering rights incidental to the marriage, 
such as that of divorce, is a question of importance, and it may be of 
nicety. In the present case that question does not arise for decision, 
unless it is shown that Stuart Sisinner did, in fact, divorce Badshah Begum 
according to Mahomedan form. 

On the hearing of this appeal, which was ex parte, the appellants’ 
counsel did not challenge any finding of the Court below with the excep- 
tion of that of the Chief Court which negatives the fact of divorce. Upon 
that part of the case, their Lordships, after careful consideration of the 
evidence, which is not only contradictory, but is marked by peculiarities 
which are more perplexing than mere contradiction, have come to 
substantially the same conclusion with the learned Judges of the 
Chief Court. In these circumstances, and having regard to the fact that 
the case has come before them in such a shape as to make an exhaustive 
argument from the bar on both sides of the question impossible, they do 
not think it expedient to express any opinion as to the effect of a change 
-of religion by the spouses, their domicile remaining the same, upon the 
rights of one or other of them which are incidental to marriage. 

The bulk, and chat not the least important part of the evidence [547] 
adduced in this case bearing upon the fact of divorce, consists of legal 
proceedings between the respondent Badshah Begum and the deceased 
Stuart Skinner, including depositions of witnesses taken in those proceed- 
ings. The difi&culty, to say the least of it, of estimating the value of that 
evidence for the purposes of the present case, is occasioned by the fact 
that, in all these litigations, the respondent alleged and endeavoured to 
prove that she had been divorced about the year 1859, whereas the 
-deceased alleged and endeavoured to prove that she had not. Accordingly, 
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in the present suit, the appellants relied upon the statements made and 
proof furnished by the respondent, whilst she herself relies upon the 
statements made and proof furnished by Stuart Skinner, which she had 
controverted. It appears to their Lordships that these proceedings would 
have been insufficient to raise an estoppel, either against the respondent 
or against Stuart Skinner, in any question between them as to their status ; 
and, in the argument upon this appeal, it was in their Lordships’ opinion 
rightly conceded by the appellants’ counsel, that the respondent was not 
estopped from maintaining that she never ceased to be the wife of Stuart 
Skinner, and that the question must now be decided upon the weight of 
the evidence before the Court. 

The first of these proceedings, suit No. 257 of 1865, was instituted by 
the respondent against Stuart Skinner and the Official Trustee, who held 
certain funds in which the respondent and her children were interested. 
The immediate cause of action was the refusal of Stuart Skinner to sign 
papers to enable the respondent to obtain payment of interest on those 
funds to which she was entitled. The case was settled by a judgment 
adjusted with consent of the parties, in which, notwithstanding the 
respondent’s contention that she had been divorced, Stuart Skinner is 
described as “ her husband.’ 

The second (suit No. 33 of 1868) was brought against the respondent 
and also against Stuart Skinner, by Sophia Skinner, an infant, the 
legitimate daughter of their Christian marriage, and one John Van Cort- 
land, as her next friend, for the appointment of a guardian to the infant. 
Stuart Skinner, who, by the consent decree in the previous suit, had 
become bound to give [548] the custody of the infant to the respondent, 
was the real instigator of the action, in which he repeated the allegation 
that the respondent was his wife, whilst she denied it. The suit was dis- 
missed, with costs against both parents. 

The third of these proceedings was an action brought by Stuart 
Skinner, in the year 1881, against Mrs. W. Orde and others, for the 
purpose of establishing his own legitimacy, and so proving his title to the 
share of an estate. The respondent was not a party to the suit, but she 
was examined as a witness on behalf of Stuart Skinner, when she again 
took the opportunity of stating that she had ceased to be his wife, by 
reason of his divorce. 

There is, in their Lordships* opinion, an entire absence of facts 
established by reliable evidence, available for the purpose of testing the 
accuracy of the counter-statements made in the course of these 
proceedings by the respondent and by Stuart Skinner respectively. The 
only facts which appear to them to be proved are these : That, about 
1869, there were dissensions between the spouses, in consequence of 
which the respondent left her husband’s house, and never returned to 

it ; that after, if not before she left, the respondent did not load a chaste 

life, and gave her husband good cause for divorcing her, if he had chosen 
to dissolve the marriage tie ; but it by no means follows that Stuart 
Skinner, either thought that it would be conducive to his interest, or that be 
intended to avail himself of that remedy. On the contrary, his repeated 
judicial assertions that, notwithstanding their actual separation, he still 
continued to be the husband of the respondent, strongly point to the 
inference that hia design was to retain the hold over his wife which that 
relation gave him, in order that he might use it for his own advantage. 
If he had really been desirous to divorce the lady, he could have done so 
whenever ho chose, according to Mabomedan law. It would, in their 
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Lordships’ opinion, be somewhat rash to assume that the counter-state- 1897 

ments of these two parties were not affected by motives of self-interest, but Dec. 8. 

they see no cause to prefer, as the District Judge did, the statements of the 

respondent, who had a clear object in stating that she [549] was divorced PRIVY 

in the first and second of these suits, and, so far as they can see, she may COUNCIL, 

have been actuated by the same motive when giving evidence in the vear 

1881. 23 C. 537 

The appellants relied strongly upon evidence which was furnished by = 

them after the remand, as establishing that, subsequently to their disputes 
in Court, Stuart Skinner had a meeting withBadshah Begum, in her mother’s 
house at Delhi, at which their controversy as to the fact of the divorce"^ 
had been settled by Stuart Skinner admitting it. The date of the meeting 
is not precisely fixed, but it appears to have been about the year 1860 or 
1861. Four maulvis, or sages learned in the law, are said to have been 
present, and to have had submitted to them, for their opinion, a 
paper containing the precise words which were addressed by Stuart 
Skinner to his wife in 1859, at the time when they separated. 

From the account given by Amanullah, a leading witness for the defend- 
ants, he had suggested to Badshah Begum a reference to learned men 
(wZ^iwzfl)to whom the words used should be stated, and who should give their 
opinion whether they amounted to a divorce or not, she appointing some 
andNawab Mirza some. To this she agreed. On behalf of Nawab Mirza, 

I called Maulvi Sayad Muhammad and Maulvi Karimullah, and she called 
Maulvi Said-ud-din and another, whose name I forget. I was present at 
their meeting. A friend of hers stated the words used by Nawab Mirza, 

Badshah Begum being behind the pardah. The deliberations of the 
learned conclave, and the result of the meeting, are thus stated by the same 
witness: After consultation, Maulvi Sayad Muhammad said that the 
divorce was not clear, while the other learned men said it amounted to 
a divorce.” “ No written opinion was recorded ; before it could be done, 
dispute arose, and we dragged away Nawab Mirza from the house.” 

Assuming that such a meeting took place, terminating in a conflict 
which does not appear to have been confined to logic, and from which it 
was necessary to remove Stuart Skinner, alias Nawab Mirza, by force, 
their Lordships are unable to derive from it any inference that Stuart 
Skinner then admitted that Badshah Begum had ceased to be his lawful 
wife. There is, in their opinion, no satisfactory evidence to show that the 
words, [ 550 ] which on that occasion are said to have been represented to 
the maulvis as having been the precise words used by the husband in 1859, 
were so in fact, or were admitted by both parties to be so. Nor does it 
appear that either of the spouses intended or consented to be bound by the 
opinion of the maulvis. There is really no trustworthy evidence to prove 
the language used by the husband in 1859. The version which is said, by 
witnesses examined in this case, to have been used at the meeting of 1860 
or 1861, depends upon the memory of people not altogether neutral, who 
are speaking after a lapse of thirty years. The District Judge, in his 
report, relies to some extent upon the depositions of certain witnesses, taken 
in Badshah Begum’s suit of 1865, which have been put in evidence 
in this case, but the Judges of the High Court make no reference to 
them. That testimony does not appear to their Lordships to be calculated 
to dispel the obscurity in which the matter is involved. Ahmed Jan, 
one of Badshah Begum's witnesses, says that he and three others 
were present in her mother’s house, when Stuart Skinner said to her 
three times I have divorced you” and then went away. Another 
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witness, servant of a female relative of Badshah Begum, tells a similar 
story, but says that, besides himself, there were only two persons present, 
including Ahmed Jan. Both those witnesses state that there were no 
relations of either spouse present. The evidence of Maulvi Said-ud-din 
refers, not to what took place in 1859, but at the meeting of 1860 or 1861, 
which has been already noticed. In these circumstances, their Lordships 
have come to the conclusion that the defendants have failed either to 
establish that Stuart Skinner admitted that he had divorced his wife 
according to Mahomedan law, or to prove the words which he actually 
used in 1859, so as to enable a Court of law to determine whether they 
did or did not amount to a Mohamedan divorce. 

Their Lordships will, accordingly, humbly advise Her Majesty to 
affirm the judgment appealed from and to dismiss the appeal. There 
will be no order as to costs. 


Appeal dismissed. 


Solicitors for the appellant : Messrs. T. L. T7i^so;i d Go* 


C. B. 


25 C. 551. 

[551] APPELLATE CIVIL. 

Before Mr. Justice O'Kinealy and Mr. Justice Bampini. 

Peari Lal Roy {Plaintiff) v. Moheswari Debi and others 

{Defendants).^ [1st March. 1898.] 

Bengal Tenancy Act {VIJI o/ 1835). s, 161 -Effect of service of notice— Annulling of 
incumbrance — Property in possession of a person other than the purchaser. 

Service of notice under a. 167 of the Bengal Tenancy Aot has the effect of 
annulling an incumbrance. It is nob necessary for the purchaser to bring a 
declaratory suit to have it declared that the inoumbranco is annulled. 

The incumbrance would bo annulled even if the property bo nob at the time of 
the service of the notice under s. 167 in the possession of the purchaser, but of 
somebody else. 

[F., 11 O.W.N. 248.N ; R., 9 G.W.N. 551; D.. lOG.W.N. 976 (977).] 

This suit was brought on a mortgage bond against the heirs of the 
mortgagor as well as against the purchaser of the mortgaged property at 
a sale in execution of a decree for rent due thereon. After the sale, notice 
was served by the purchaser through the Collector in the terms of s. 167 
of the Bengal Tenancy Act (VIII of 1885) annulling the plaintiff’s 
incumbrance. The lower Courts dismissed the plaintiff’s suit holding that 
his incurabraoca was annulled by operation of law. The plaintiff preferred 
a second appeal to the High Court. 

Babu Gobi7id Ghunder Das, for the appellant. 

Dr. Ashutosh Mookerjee, for the respondent. , 

The judgment of the High Court (O’KlNEALY and RamPINI, JJ.) 13 
as follows : — 

JUDGMENT. 

The learned pleader for the appellant in the case raises two 
contentions : first, that the service of notice under s. 167 of the Bengal 

* Appeal from Appellate Deoroe No. 687 of 1896, against the decree of B. G. Qoidt, 
Esq., District Judge of Bankura, dated the 25th of January 1896, modifying the decree 
of Babu Tara Gbaud Sea,Mansif of Bankura, dated the 14th of September 1S93« 
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Tonancy Act has not tho ofi'oct ipso facto of annulling [552] an incum- 
brance ; and, secondly, that the purchaser was nob in possession at the 
time of annulling the incumbrance, the property having then been made 
over bo the grandson of the original mortgagor. 

We think there is no force in either of these contentions. We quite 
agree with the learned Judge in the Court below that service of a notice 
under s. 167 does have the effect of annulling an incumbrance without it 
being necessary for the purchaser to bring a declaratory suit to have it 
declared that the incumbrance is annulled. This is quite clear from the 
second clause of s. 164 read with s. 167. 

The learned pleader, has also contended that the notice was bad, 
inasmuch as it was nob served within one year from the date of the sale,' 
or of the purchaser having become aware of the incumbrance. Bub this 
point was not raised in either of the lower Courts, and there are no facts 
before us upon which we could form any opinion upon ib. 

Then his second ground of appeal also seems to us to fail. There is 
no reason why an incumbrance should nob be annulled simply because 
the property at the time of the service under s. 167 was in the possession, 
nob of the purchaser, but of somebody else. The learned pleader urges 
that the notice under s. 167 was not served until after the transfer of the 
property in question by the purchaser at the sale under the mortgage 
decree, and that therefore it can have no effect. Bub we do nob think ib 
necessary to say anything further about this plea than that such does 
not appear from the proceedings of the Court below to be the case. 
There are no facts stated either in the pleadings or in the proceedings in 
the lower Courts upon which we could give effect to this conbenbion, if 
we thought it necessary to do so. 

For these reasons we dismiss the appeal with costs. 

S. C. B. 


25 G. 553. 

[653] TESTAMENTARY JURISDICTION. 

Before Mr, Justice Sale. 


In the Goods op Taramoni Da si {Deceased).'*' 

[15bh, 16th and 17th February. 1898.] 

Probate-^Grant of Probate^^ Subsequent inconsistent will of which probate is also granted 
— Costs of Executor, 

The executor cf a will had obtained probate thereof, when the executor of a 
Bubsequent (and inconsistent) will applied for and obtained probate of the 
second will. 

Held, that having regard to the circumstanoes of the case, and to the fact 
that the litigation was produced by the conduct of the testatrix herself, the 
executors of both wills were entitled to their costs to be paid out of the estate ' 
but that in so far as the costs would not be covered by the estate, each party 
must bear his own costs. 

The testatrix died on the 26th November 1896, after having made 
two wills, one in September 1896 and the other dated the 23rd day of 
November 1896. By the first will she appointed the defendant her execu- 
tor, and the will was made in favour of his infant son. After the death of 
the testatrix, the defendant obtaind probate of the will in common form. 

Subsequently, the plaintiff produced the second will, and applied for 
probate thereof. The executor o f the prior will opposed the application ; 

• Original Civil Suit No. 3 of 1897. 
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and the matter was set down as a contentious cause. At the hearing the 
Court pronounced in favour of the subsequent will ; and thereupon the 
question arose as to what order should be made with regard to costs. 

Mr. Brawifeld and Mr. C7. P. Roy, on behalf of the defendant. —The 
costs should come out of the estate, or, failing that, the parties should 
pay their own costs. For the executor of the prior will, having obtain- 
ed probate, and the estate having come into his hands, could 
charge the estate with his costs; and as such executor he was bound to 
call upon any person propounding a later will to prove it in solemn form. 
The costs should come out of the estate, because the conduct of the testa- 
trix gave rise to [554] this litigation. An executor is called upon to pay 
costs personally only when ha has been guilty of misconduct or has not 
acted properly, but that is not the case here. 

Mr. Avetoom and Mr. M. L, Dutta, for the plaintiffs. — The costs should 
follow the result. The Court having pronounced in favour of the subse- 
quent will, the executor of the prior will should personally bear the costs. 

The following is the judgment of Sale, J., so far as it relates to the 
question of costs : — 

JUDGMENT. 

Sale, J. — I have considered the question of costs, and it appears to 
me the rule is this ; The executor of the will of the testator is entitled, in 
the same way as the next of kin would be, to call upon the executor of a 
prior will to prove in solemn form and to cross-examine the witnesses in 
support of the will, supposing there are any suspicious circumstances in 
connection with the execution of that will. 

In the present case I think the executor of the former will has done 
nothing more than discharge the duty cast on him. There were circum- 
stances undoubtedly of suspicion in connection with the execution of the 
subsequent will. The testatrix very shortly after executing the former 
will left her place of residence, and, while living under the care and 
protection of her nephews, executed a will in their favour, which was 
certainly inconsistent with the terms of the provisions of the previous 
will. It is quite true the learned counsel for the executor of the first will 
did not confine himself to cross-examining the witnesses to the 
subsequent will, but also called evidence ; but this was to allow the 
executor of the former will to give his version of an interview which took 
place after the death of the testatrix between him and the nephew of the 
deceased. Taking all the circumstances together, I prefer the account 
given by the nephews, but I think this circumstance should not disentitle 
the executor of the former will to his costs. The evidence given on his 
behalf was very short, and I think the litigation was produced by the 
conduct of the testatrix herself ; and under the circumstances I think the 
order I should [555] make is that the costs of both parties shall be paid 
in the first instance out of the estate, and, as the estate is a very small 
one, so far as the costs would not bo covered by the estate each party 
must bear his own costs. 

The costs of the plaintiff and defendant will be paid rateably out 
of the estate, if the estate should be insufficient to pay the costs of both 
parties in full. So far as the estate may not be sufficient to pay these 
costs, each party will pay his own costs. 

Attorney for the plaintiffs: Babu J,G. Diiita. 

Attorney for the defendant: Babu Sita Naxith Dass. 

H. W. 
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2S C. 589. 

APPELLATE CRIMINAL. 


1898 

Jan. 10. 


Before Mr. Justice Hill and Mr. Justice Stevens. 


SuBJA KuRMi V. Queen-Empress.* [lOfch January, 1898.] 

Jury, Inegularity in trial of case by— Trial by Jury of an offence triable with assessors 
-Criminal Procedure Code (ActXof 1882), ss. 306,307, b36-Penal Code (Act 
JlIjV of 1860), ss. 240, 2il — Qovernvient Notification of 1862, 

The accused was tried by a jury for an offence triable with the aid of asses- 
sors, and the jury by a majority found him “ not guilty.’* The Sessions Judge, 
who disagreed with the verdict, convicted the accused, treating the verdict of 
the jury as the opinion of assessors : 

Beldt that the conviction was bad, inasmuch as the case was validly “ tried 
by a jury ' within the meaning of s. 536 of the Criminal Procedure Code (Act 
X of 18a2| and the trial was complete when the jury had returned their verdict ; 
ana that the Judge was bound, under the circumstances, either to give judg- 
ment in acoordapce with the verdict or, if he disagreed with it. to submit the 
case for orders of the High Court, as provided by ss. 306 and 307 of the Code 

in the matter of Bhootnath Dey (1) followed. 

A reference under s. 307 of the Criminal Procedure Code should be made when 
the Judge is clearly of opinion” that he should do so for the ends of justice. 

CR', 23 B. 696 (697) ; 26 M. 243 (249) = 2 Weir 453 (467).] 
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Criminal, 
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, [S56] The facts of the case are shortly these : The appellant was 

tried by a jury at the Sessions Court of Burdwan for having delivered ’* 
a counterfeit coin knowing it to be counterfeit, an offence punishable 
under s. 24() of the Penal Code. The jury by a majority of 4 to 1 returned 
a verdict of nob guilty.’* The Sessions Judge disagreeing with the verdict 
was about to refer the case to the High Court under s. 307 of the Criminal 
^ocedu^re (^de (Act X of 1882), when it was brought to his notice by 
4 -u^ r Prosecutor that the trial ought to have been conducted with 
t 0 ^d of assessors, and nob jurors, as offences under ss. 240 and 241 of 

XT^*.*c declared triable by jury, by the Government 

JNotificabion of 1862. Thereupon the Sessions Judge, treating the verdict 
01 the jury as the opinions of assessors, convicted the accused and 
sentenced him to two years’ rigorous imprisonment. 

TT- conviction and sentence the prisoner appealed to the 

-High Court. 

No one appeared for the appellant. 

The judgment of the High Court (Hill and Stevens, JJ.) was as 


JUDGMENT. 

The appellant was committed to the Court of Session for trial on the 

'Charge of having committed an offence punishable under s. 240 of the 

Indian Penal Code. At the sessions the case was tried by a jury, which 

by a majority of four to one found the appelland nob guilty and returned 
a verdict accordingly. 

The learned Sessions Judge records that he was about to refer the 
■^30 to this Court under the provisions of s. 307 of the Coda of Criminal 
Procedure when it was brought to his notice that the case was triable 
not by a jury, but with the aid of assessors. 

• Criminal Appeal No. 946 of 1897. against the order passed by A. 0 Sen Esa 
Ong. Sessions Judge of Bardwan, dated the 2 Uh November 1997. * ’ 

(1) 4 0.L.R. 405. 
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1898 The course which the Sessions Judge then adopted was to treat the 

JAN. 10, verdict of the jury as the opinions of assessors and to record a judgment 

convicting the appellant under s. 241 of the Indian Penal Code and 

Appel- sentencing him to be rigorously imprisoned for two years. 

LATE The appellant has now appealed against the conviction so had. 

Criminal. CSS7] We are of opinion that the conviction, as it stands, cannot be 

supported. The case was ** tried by a jury'* within the meaning of s. 536 

23 C. 535. Qf Code of Criminal Procedure, and under the provisions of that 

section the trial was not invalid on the ground only that the case had been 
so tried, although the offence in question was triable with the aid of 
assessors. The trial by the jury was complete when they had returned 
their verdict, and the Judge was bound to act either under s. 306 or under 
s. 307 of the Code of Criminal Procedure, that is, he was bound either to 
give judgment in accordance with the verdict, or to submit the case for 
orders of this Court, if he disagreed with the verdict, and was clearly of 
opinion that reference to this Court was necessary for the ends of justice. 

We are supported in this view by the decision in the case of In the 
matter of Bhootnath Day (1). 

We set aside the conviction and remand the case to the Sessions J udge 
in order that he may deal with it according to law by oassing an order 
under either s. 306 ors. 307 of the Code of Criminal Procedure. 

B. D. B. Conviction set aside and case remanded. 


25 C. 557. 

APPELLATE CRIMINAL 
Before Mr. Justice Banerjse and Mr, Justice Hill. 


Daitari Das v. Queen-Empress."' [6bh December, 1897 .] 

Criminal Procedure Code {Act Xo^l892). s. 35 — Sentence — Concurrent sentences of 
imj^risonment — Penal Code {Act XLV of 1860), s. 409, 

Sentences of imprisomneut passed for distinct offences to run conourtently aro 
not warranted bylaw. 

Queen-Empress v. Wazir Jan (2), referred to. 


The appellant was charged with having committed criminal breach 
of trust as a public servant in respect of three different sums of money, 
and was tried by the Court of Sessions on three [868] distinct charges 
under s. 409 of the Penal Code. The Sessions Judge found him guilty on 
all the three charges and passed sentence in the following terms : — ^ 

“ The Court agreeing with both assessors finds accused Daitari Das 
guilty of the three offences of criminal breach of trust as a public servant 
charged against him, and sentences him under s. 409 of the Indian Penal 
Code to seven years’ rigorous imprisonment on each charge ; the sentences 
to run concurrently.” 

Against this conviction and sentence the prisoner appealed to the 
High Court. 

No one appeared for the appellant. 

The Deputy Legal Remembrancer (Mr. Gordou Leith)fiQt the Crown 


• Ociminal Appeal No. 820 of 1897, against the order passed by W.B. Brown, Esq.» 
Offioiating Sessions Judge of Cuttack, dated the 17th September i897. 

(1) 4 C.L.R. 405. (2) lOA. 58, 
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The judgment of the High Court (Banerjee and Hill, JJ.) was as 
follows ; — 

JUDGMENT. 

The appellant in this case was tried before the Sessions Court of 
Cuttack on three charges under s. 409 of the Indian Penal Code for 
having committed criminal breach of trust as a public servant in respect 
of three different sums of money. 

The learned Sessions Judge, agreeing with the assessors, has found the 
accused guilty on all the three charges, and has sentenced him under s. 409 
of the Indian Penal Code to seven years’ rigorous imprisonment on each 
charge, with this qualification that the sentences are to run concurrently. 
We see no reason to interfere with the conviction ; but in regard to the 
sentence, we are of opinion that it is not warranted by law. There is no 
provision in the Code of Criminal Procedure, or in any other law that we 
are aware of, authorizing a Court to pass sentences which are to run 
concurrently. On the contrary, s. 35 of the Code of Criminal Procedure 
enacts that “when a person is convicted atone trial of two or more distinct 
offences, the Court may sentence him, for such offences, to the several 
punishments prescribed therefor, which such Courtis competent to inflict, 
such punishments, when consisting of imprisonment or transportation, to 
commence the one after the expiration of the other in such order as the 
Court mav direct. 

[559] We may also refer to the case of Queen-Empress v. Wasir 
Jan (1), which goes to support the same view. That being so, the con- 
current sentences passed in this case must be set aside. 

The question then arises what should be the proper sentence in the 
case? We see no reason to dissent from the learned Sessions Judge’s 
view that an aggregate sentence of seven years’ rigorous imprisonment is 
required for the ends of justice; and our order, therefore, will be this — 
that the appellant be sentenced to five years’ rigorous imprisonment in 
respect of the first count, one year’s rigorous imprisonment in respect of 
the second charge, and one year’s rigorous imprisonment in respect of the 
third, for the offences of criminal breach of trust as a public servant 
punishable under s. 409 of the Indian Penal Code. Such sentences to 
run the one after the other in the order in which they have been mention- 
ed above. 

B. D. B. Sentence altered. 


25 C. 559. 

CRIMINAL REVISION. 

Before Mr, Justice Banerjee and Mr. Justice Hill. 


Dolegobind Chowdhry AND OTHERS { 'Petitioners) -y. Dhanit 
Khan {Opposite Party).* [I4th December, 1897.] 

Criminal Procedure Code {Act X of 1882), ss, 107, 145 — Disputes concerning land — 
Procedure — Becognizance. 

Where a dispute likely to cause a breach of the peace exists onuceruiDg 
possession of land, proceediogs under s. 145, and not under s. 107, of the 
Criminal Procedure Code should be instituted. 

• Criminal Revision, No. 780 of 1897, against the order of G. O.'Manisty, Esq., 
District Magistrate of Bankura, dated the 13th of October 1897. 

(1) 10 A. 58. 
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iftQ7 [DisB., 26 M. 471 (472)^2 Weir. 56 ; 5 N.D.R. 94 = 3 Ind. Gas. 64 = 10 Or. L.J. 221 ; 

F.. 36 C. 117 (119) = 6 C.Ii.J. 697 = 6 Cr. D.J. 398 ; 6 C,W.N- 883 (884) ; R.. 39 
DEO. 14, 0.150=14 C.L.J 429 = 16 C.W.N. 83 = 12 Cr. L.J. 669 = 12 Ind. Cas, 833; 

D., 30 C. 112 (119) ; 2 8.L.R. 16 Or. = 10 Cr. L. J.231.] 

Criminal. 

Revision. TnE facts of the case are shortly these. One Dhanu Khan (opposite 

’ party) purchased the interests of two tenants in a village in the Districc of 

23 C. 539. Bankura, at a sale in execution of a decree against them and was pub in 

possession by the Civil Court; and while he was proceeding to cultivate the 
land in question be was prevented from doing so by the petitioners, who 
claimed the land [660] under a permanent lease granted to their 
ancestors in 1867, and objected to be disturbed in their possession thereof. 
Thereupon Dhanu Khan lodged a complaint before the Police, who. after 
an investigation, submitted a renort to the Deputy Magistrate. The 
Deputy Magistrate having satisfied himself from the Police report that a 
breach of the peace was imminent in respect of possession of the 
land, instituted proceedings against the petitioners under s. 10/ of the 
Criminal Procedure Code, and bound them down to keep the peace for 
one year. The petitioners applied to the District Magistrate under s. 125 
to cancel the bonds, but he declined to interfere. Against this order of 
the District Magistrate the petitioners moved the High Court and obtained 
this Rule. 

Mr. Donoijh (Babu Sarat Olmnder Dull with him) for the peti- 
tioners.— The Deputy Magistrate’s order shows that he was satisfied from 
the Police report that there was a dispute about a piece of land likely to 
end in a breach of the peace. Under such circumstances the Magistrate 
was bound to proceed under s. 145 of the Criminal Procedure Code, and to 
decide which party was in possession of the land ; and having decided it to 
maintain such party in possession unbil evicted therefrom in due course 
of law. The language of s. 145 being imperative the Magistrate has do 
option in the matter. Section 107 of the Code is not intended to apply 
to disputes regarding land, but to cases of personal liability to preserve 
the peace. 

Babu Dequmber Ghatierjec for the opposite party. 

(The Magistrate not having shown cause against the Rule their 

Lordships declined to bear the opposite party). 

The judgment of the High Court (BanerJEE and HlLL, JJ.) was as 

follows : — 

JUDGMENT. 

This is a rule calling upon the Magistrate of the District to show 
cause why the orders complained of, purporting to have been made under 
s. 107 of the Code of Criminal Procedure, should not be set aside. 

The ground upon which our interference is asked is. that the proceed- 
ings recorded show that the case is properly one for the [561] institution 
of proceedings under s. 145 of the Code of Criminal Procedure, and not 
under s. 107. The order complained of is one that has the evident effect 
of binding down only one of the parties to the dispute, leaving the other 
party free, without any adjudication upon the question as to which of 
the two parties is in possession. We think the contention urged on 
behalf of the petitioners is right and ought to prevail. 

We, therefore, set aside the order under s. 107. 


B. D, B. 


Order set aside* 
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25 C, 561, 1897 

APPELLATE CRIMINAL. Dec. 6. 

Before Mr. Justice Banerjee and Mr. Justice Hill. AppeL- 

Biro Mandal and others v, Queen-Empress.'*' late 

[6bh December, 1897.] CRIMINAL. 


Jury, Verdict of — Charge to Jury ~ Misdirection. — Criminal Procedure Code (Act X of 25 C. 561. 
^l88•2^ ss. 297. 423 id) — Effect of omission to explain the laxo to Jury--Penal 
Code (Act XLV of 1860), ss. 143, 147, 380, 395— Pmcitce. 

In a trial by jury, the accused were charged with offences under the Penal Code. 

The Judge while charging the jury omitted to explain the law by which they 
were to be guided. The jury returned a verdict of guilty on all counts except one, 
and the Judge agreeing with the verdict convicted the accused. 

Held, that the omission to explain the law to the jury amounted to a 
misdirection vitiating the verdict within the meaning of s. 423 {d). Criminal 
Procedure Code. 

Wafadar Khan v, Queen-Empress (1) relied upon. 

Some statement should appear in the record of a trial by jury to show that 
the law bearing upon the charges has been explained to the jury. 

The appellants in this case were charged with (l) dacoiby, {2) theft 
in a dwelling house, (3) rioting, and {A) being members of an un- 
lawful assembly, under ss. 395, 380, 147 and 143 of the Penal Code, 
respectively, and were tried by a jury. The Sessions Judge, in his charge 
to the jury, summed up the evidence, but omitted to lay down or explain 
the law by which they were to be [562] guidel, according to s. 297 of 
the Criminal Procedure Code. The jury retired for consideration of their 
verdict, and on being asked what their verdict was on the first charge 
replied, through their foreman, that they could give their opinion upon 
the whole case, but they had not considered their verdict on each charge. 

Thereupon the charges were once more read over to them, and they 
again retired to consider their verdict on each charge separately ; and on 
their return pronounced a verdict of guilty on the first, third, and fourth 
charges, and that of not guilty on the second. The Judge agreeing with 
the verdict convicted the accused under ss. 143, 147 and 395 of the Penal 
Code, and sentenced each of them to five years rigorous imprisonment on 
the first charge only, observing that 

There will be no sentence on the other charges. The verdict of 
the jury on the second charge being contradictory to their verdict on the 
first charge, there will be no order by the Court as to this second charge.” 

Against this conviction and sentence the accused appealed to the 
High Court. 

Babu Dasarathi Sanyaly for the appellants. 

The Deputy Legal Renaembrancer (Mr. Gordon Leith), for the Crown. 

The judgment of the High Court ('Banerjee and Hill, JJ.) was as 
follows : — 

JUDGMENT. 

The appellants in this case were tried by a jury before the Sessions 
Court at Rajshahye on four charges : (1) dacoity punishable under s. 395 
of the Indian Penal Code ; (2) theft in a dwelling house, actual and con- 
structive, punishable under s. 380 read with s. 149 ; (3) rioting punishable 
under s. 147 ; and (4) being members of an unlawful assembly, punishable 
under s. 143 of the Indian Penal Code. 

• Criminal Appeal, No. 800 of 1897, against the order passed by II, E. Ransom, 

Esq., Sessions Judge of Rajshahye, dated 28th of August 1897. 

(1) 21 C. 955. 
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1897 The learned Sessions Judge charged the jury by summing up the- 

Deo. 0, evidence, but without laying down the law by which the jury were to be 

guided, as laid down in s. 297 of the Code of Oriminal Procedure. The 

Appel- jury, on being asked what their verdict was on the first charge, through 
DATE their foreman replied that they could give their opinion upon the whole 
Criminal case, but they had not considered their verdict on each charge. Thereupon, 

' as the record shows, the charges were once more read over to the jury, who 

2S C. 361. [563] retired for some time to consider their verdict on each charge 

separately ; and on their return they pronounced a verdict of guilty on the 
first charge, nob guilty on the second charge, and guilty on the third and 
fourth charges. The learned Sessions Judge, agreeing with the verdict of 
the jury on the first, third and fourth charges, has convicted the accused 
under ss. 395, 147 and 143, and has sentenced each of them under s. 395 

to rigorous imprisonment for five years. 

In appeal it is contended by the learned vakil for the accused that 
the learned Judge’s omission to explain the law to the jury in this case 
constitutes a material misdirection, for which the verdict ought to be set 
aside, and a new trial ordered. 

The learned Deputy Legal Remembrancer very properly calls our 
attention to the fact that here the charge to the jury that has been recorded 
contains, not merely the heads of the charges, but is actually the 
charge that was read out to the jury and interpreted in Bengali ; so that 
there is no room for any contention that the law might have been explained 
without the explanation being embodied in the charge to the jury as- 
recorded. But even if there had been any room for a contention of that 
sort, we should observe that as a rule we expect some statement in the 
record to show that the law has been explained to the jury. In the 
present case there can be no manner of doubt, as far as we can judge 
from the record, that the law has not been explained ; and, if that is so, the 
question is, whether that amounts to a misdirection within the meaning, 
of 8. 423, cl. W) of the Code of Criminal Procedure. Perhaps, strictly 
speaking, the error here is rather of non-direction than misdirection, but 
we think that the terra misdirection in s. 423 includes an omission of 
this description. 

It is next necessary to consider whether this absence of direction, 
that is, this error, is nob cured by s. 527, and whether the language of 
cl. (d) of s. 423 stands in the way of our interfering with the verdict. 
We are of opinion that the effect of the two provisions of the Code of Cri- 
minal Procedure which we have just referred to, is to require us, before we 
interfere with the verdict of a jury, to see whether the misdirection 
[ 364 ] complained of was one of a material character, that is one which 
has made the verdict erroneous and led to a failure of justice. In the 
present case we feel no hesitation in answering the question in the affirm- 
ative, because the accused were charged with having committed a number 
of offences which are of a complex character, and it was very necessary 
therefore that the Judge should have explained to the jury what the 
elements are which go to constitute each of those offences, and should 
have clearly placed before them the distinction between them. That the 
absence of such direction had an effect upon the verdict is clear^ from the- 
fact that the jury, when they were first asked what their verdict was on 
the first charge, were unable to say what their verdict was upon each 
separate charge. Thereupon the only additional direction given to 
by the Judge consisted in the reading of the charges, unaccompanied, by 
any explanation of the law. Then the verdict they returned is somewhat 

a72 
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inconsistent and not quite intelligible ; because while they find the 
accused guiUy on the first charge, that is guilty of the offence of dacoifcy, 
they find them not guilty of the offence mentioned in the second charge, 
namely, theft in a dwelling house. Tt is difficult to say upon what view 
of the evidence they returned a verdict of guilty on the first charge 
convicting the accused of the offence of dacoity, and yet did not convict 
them of the offence of theft in a dwelling house under the second charge. 

Having regard to these circumstances we are of opinion that the 
misdirection in the charge has vitiated the verdict, and has thereby 
occasioned a failure of justice. 

Wo may add that the view we take in this case is in accordance 
with that expressed in the case of Wafadar Khan v. Queen-Empress (1). 

The result is, that the convictions and sentence must be set aside, 
and the case sent back for re-trial. 

B. T>. B. Conviction set aside and re-trial ordered. 


23 C. 565 = 2 C.W.N. 423. 

[565] APPELLATE CIVIL. 

Before Mr. Justice Banerjee and Mr, Justice Wilkins, 

IJPENDRA LAL MUKERJEE AND OTHERS (Appellaflts) V, GiRINDRA NaTH 

Mukerjee and others {Plaintiffs) and Nilratan Mukerjee 
AND OTHERS {Defendants), BespondentsJ' [2nd February, 1898.] 

Contribution, suit for— Contract Act {IX of 1872), s. 10 — Money deposited by the plaintiffs 
to save the property, of which they were co-sharers, from being sold for arrears of 
revemce — Personal liability — Appeal — Poiver of the appellate Court to add parties 
as respondents— Code of Civil Procedure (Act XIV of 1882). s. 559. 

In a suit for contribution by tbe plaiotifis against the defendants, the Court 
of first instance gave the plaintiffs a decree against one defendant, and exonerated 
the others. On an appeal by tbe defendants against whom the decree was 
passed, tbe appellate Court directed the defendants exonerated by the first 
Court to be added as respondents, set aside tbe decree against the appealing 
defendant, and passed a decree against the defendants who were added as respond- 
ents, as representatives of one Shyamamoyi, and ordered the amount so decreed 
to be recovered from the estate of her. Shyamamoyi^s, husband. On appeal to 
the High Court by tbe defendants, who were thus made liable, on the grounds 
that they were wrongly made parties and no decrees could he passed against 
them, and that tbe liability to contribution being the personal liability of 
Shyamamoyi, they not being heirs to her stridhan, they were not liable for the 
plaintifi’s claim : — 

Held, that there was nothing wrong in the course adopted by the lower 
appellate Court, and by s. 559 of tbe Code of Civil Procedure the defendants 
were rightly made parties. 

Atma Pam v. Balkishen (2) dissented from. 

Held, also, that inasmuch as a claim for contribution creates only a personal 
liability against the co-sharers on account of whose share tbe payment has been 
made, and does not create a charge on the estate , the persons liable would not 
be the reversionary heirs to Sbyamamoyi’s husband’s estates, but those wbc 
would inherit her stridhan. 

tN.F., 31 M. 142 = 18 M.L.J. 452 = 4 M.Ii.T. 104 ; F.. 26 C. 109 (113) ; 35 0. 638 (539) 
= 12 C.W.N. 720; 3 Bom. L. R. 172(178); R„ 32 B. 35=9 Bom.L.R. 1181; 
26 C. 114 (120, 122) ; 30 0. 656 (658) ; 31 C. 643 = 8 C;W.N. 496 (F.B.) ; 12 C.L. 
J. 137 = 6 Ind. Cas. 654 ; 9 O.W.N. 865 (867) ; 16 C.P.L.R. 42 (44) ; 6 Ind. Cas. 
430 = 6 N.L.R. 60; 23 P.R. 1901 = 17 P.Ii.B. 1901.J 

* Appeal from Appellate Decree, No. 1463 of 1896, against the decree of Babu Syam 
Ohand Boy, Officiating Subordinate Judge of Rungpore, dated tbe 30th of May 1896, 
reversing the decree of Babu Bajendio Lai Gbose, Munsif of that district, dated tbe 
23rd of December 1895. 

(1) 21 C. 965. (2) 6 A. 266. 
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The facts of the case, so far as they are necessary for the purposes of 
this report and the arguments, appear sufficiently from the judgment of 
the High Court. 

[566] Babu Saroda Churn Milter, for the appellants. 

Babu Horendra Nath Mookerjee, with him Babu Joy Govind Shome^. 
for the respondents. 

The judgment of the High Court (Baneejeb and Wilkins, JJ.) was 
as follows : — 

JUDGMENT. 

This appeal arises out of a suit for contribution brought by the- 
plaintitfs, respondents, against certain persons described as principal 
defendants and certain other persons described as pro forma defendants,.. 
on the allegation that a four-annas share of a certain mehal bearing No. 76 
on the Collector's rent roll belonged to one Shyamamoyi Debia, the 
plaintitf, and the pro /orwa defendants being co-sbarers in th&t viehal; 
that defendants Nos. 1 to 8 were the heirs of Shyamamoyi ; that the 
amount of Government revenue payable in respect of Sbyamamoyi’s share 
was Rs. 650 on account of the September instalment of 1891 ; that out of 
this the amount of Rs. 325 having remained unpaid, the said amount 
was paid by the plaintiffs to save the estate from sale ; and that the plaint- 
iffs are entitled to recover the said amount from the principal defendants. 
It was further stated in the plaint that the share of Shyamamoyi had 
been let out in ijara to Annada Prosad Mukerjee, the predecessor in title 
to defendants Nos. 1 to 5 and to Saroda Prosad Mukerjee, predecessor in 
title to defendants Nos. 10 to 12 in equal shares, and that the share leased 
out in the name of Saroda Prosad which was held by him and his (Saroda’s)’ 
brother Nilratan, defendant No. 6 was sold in execution, and the ijara 
interest in respect of this two-annas share was purchased by the husband 
of the defendant No. 9. It is not clearly stated in the plaint on what 
ground the plaintiffs seek to make all the principal defendants liable, but- 
it would appear from the tenor of the plaint chat they sought to make the 
defendants liable, not merely as representatives of Shyamamoyi, in 
respect of whose share they had paid the Government revenue, but also as- 
her ijardars, it being stated in the plain t that one of the terms of the ijara 
lease was that the ijardars were to pay the Government revenue payable 
by Shyamamoyi. 

The suit was originally contested only by defendants Nos. 1 
to 5. They were exonerated from liability and an ex parte decree 
[ 567 ] was passed against defendant No. 9. Subsequently the ex parte 
decree was set aside and the suit was reheard. 

The defence of defendants Nos. 1 to 5 was that they had paid their 
share of the revenue due, and that the only share that was in default was 
that held in ijara by defendant No. 9. 

The defence of defendant No. 9 was that neither she nor her 
predecessor in interest was a co-sharer of the plaintiffs; that no suit for 
contribution was. therefore, maintainable against her ; that she had no 
possession of the property at the time when the default in payment of the 
revenue was committed ; and that money was due to her from the 
plaintiffs who were darijardars under the ijara and so she was not liable 
for the plaintiff’s claim. 

The first Court held that defendant No. 9 was the only person liable, 
and it accordingly upon the rehearing of the case made the same decree 
that had been originally made ex parte. 

On appeal by defendant No. 9, the lower appellate Court ordered the 
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remaining defendants who apparently had not been made parties to the 
appeal, viz., defendants Nos. 1 bo 8, to be brought before the Court 
under s. 559 of the Code of Civil Procedure, and it has set aside the 
decree against defendant No. 9 and given tbe plaintiffs a decree against 
defendants Nos. 1 to 8 as representatives of Shyamamoyi, and has ordered 
that tbe plaintiffs shall recover the amount decreed from the estate of the 
husband of Shayamamoyi. 

In second appeal it is contended on behalf of defendants Nos. 1 to 5 
that tbe decree cf the lower appellate Court is wrong, first, because no 
decree could be passed against defendants Nos. 1 to 5, the suit having been 
dismissed against them by the first Court and the plaintiffs having 
preferred no appeal against that part of the decree ; secondly , because the 
suit having been based by the plaintiffs mainly, if not solely, upon the 
terms of the ijara lease, and the defendants Nos. 1 to 5 having paid the 
share of the Government revenue that was due on account of the two-annas 
share held by them under the ijara, they were not liable for any part of the 
plaintiff’s claim ; and, thirdly, because the liability to contribution was a 
personal liability of Shyamamoyi, and defendants Nos. 1 to 5 were no 
heirs to her stridhan, but were the [568] reversionary heirs to the estate 
of her husband, and, as such, were not liable for the plaintiff’s claim. 

Upon the first point, the case of Alma Bam v. Balktshen (l) is no 
doubt in favour of the appellant’s contention ; but having regard to the 
language of s. 559, we think it authorizes the course that the lower appel- 
late Court has taken in this case. The plaintiffs in their plaint stated all 
the necessary facts, and they asked for a decree against the defendants. The 
first Court upon the view that it took of the liabilities of the parties as a 
matter of law, exonerated defendants Nos. 1 to 8 from liability and passed 
a decree against defendant No. 9 alone. The plaintiffs were content with 
that decree, because it did not matter to them whether the decree went 
against defendants Nos. 1 to 8, or against defendant No. 9, the parties being 
all equally solvent. The defendant No. 9 being dissatisfied with the decree 
passed against her, preferred an appeal; and the lower appellate Court 
having, at the hearing of the appeal, found that the defendants Nos. 1 to 8 
who were parties to the suit in the first Court, but who had not been made 
parties to the decree and were interested in tbe result of the appeal (in this 
sense that, whereas they sought to fasten the liability for contribution on 
defendant No. 9, the appeal was intended to exonerate defendant No. 9 
altogether) ought to be made parties, directed that they should be made 
parties ; and they entered aopearance in accordance with the order made. 
The plaintiffs, having obtained a decree against defendant No. 9, and 
being satisfied with that decree, were not under any necessity for 
preferring any appeal to make the other defendants liable. But if at the 
hearing of tbe appeal, the Court found that the defendant No. 9 was 
not liable, but the other defendants were liable, we do not think that 
there was anything wrong in the lower appellate Court’s making them 
respondents and passing a decree against them. We may observe that 
the exercise of the power is not limited by the provisions of the Limitation 
Act, see Manickya Moyee v. Boroda Prosad (2). 

The view we take is, to some extent, supported by the decision of the 
Bombay High Court in the ease of Soiru Padmanabh [569] Bangappa v. 
Narayanrao bin Vithalrao (3). The first contention of the appellants 
must, therefore, fail. 
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1898 Upon the second point, we are of opinion that, although the plaintififs 

FEB. 2. in their plaiot referred to the ijara lease and based their claim in part 

upon the terms of that lease, still that circumstance cannot go to exone- 

Appel- rate the defendants Nos. 1 to 8 altogether from liability, if they are 
LATE otherwise liable under the law. They were made parties as the heirs of 
Civil. Shyamamoyi, and a decree was asked for against all the defendants. It 

cannot, therefore, be said that, upon the case as made, the defendants 

25 C. 5G3= Nos. 1 to 8 ought to be exonerated from liability altogether. The liability 
2 C.W.N. for contribution attaches to the co-sharer by whom the revenue was 
i23. payable and for whom it was paid, that is, Shyamamoyi, and after her 

death to her legal representatives ; and the defendants Nos. 1 to 8 are 
alleged to fill that character. 

Upon the third point, we find that although, in the plaint, the defend- 
ants Nos. 1 CO 8 are represented as the heirs of Shymamoyi. the defend- 
ants Nos. 1 to 5 in their written statement denied that they were her 
heirs, and alleged that they were the heirs of Chandra Bhusan Mukerjee, 
Shyamamoyi's husband : and there has been no adjudication in either of 
the Courts below as to whether defendants Nos. 1 to 5 are the heirs to 
Shyamamoyi’s stridhan. The question then arises whether, if the 
defendants Nos. 1 to 5 are not heirs to Shyamamoyi’s stridhan, they can 
still be made liable for the plaintifif’s claim. The claim is for contribution 
for the payment of Government revenue, which was payable by Shya- 
mamoy during her lifetime. Now, a claim for contribution, as has been 
held by a majority of the Judges of a Full Bench of this Court in the 
ca,se oi Kinu Ram Das v. Mozaffer Hosain Shaha (l) creates only a 
personal liability against the co-sharer on account of whose share the 
payment has been made, and does not create a charge on the estate. 
That being'so, the claim must be held to be one for which Shyamamoyi was 
personally liable, but which the reversionary heirs are not bound to satisfy. 
It may appear somewhat anomalous that although, if Shyamamoyi had 
borrowed money for the purpose of paying her share of the Government 
revenue, mortgaging her husband’s estate or even [ 570 ] alienating any 
portion of it by sale, the mortgage or sale would have been binding on the 
reversioners, yet if she bas made default in the payment of revenue and 
another co-sharer has paid the amount for her, such co-sharer can have 
no claim against the reversioners. 

But one explanation of the anomaly is, we think, to be found in the 
fact that the widow’s alienation for the purpose of paying the revenue 
becomes binding on the reversioners only when there is necessity made 
out for the alienation. But where the widow merely neglects to pay the 
revenue and somebody else pays it for her. it cannot be said that the default 
on the part of the widow was due tp the necessities of the estate. It 
may be that she had funds in her hands out of which to make payment, 
and yet she did not make the payment. In such a case the persons who 
ought to beheld properly liable would be, not the reversionary heirs 
to her husband’s estate, but the persons who would inherit ber stridhan. 
That being so, it becomes necessary to determine whether the appellants 
or any of them are the heirs of Shyamamoyi’s stridhan. As that ques- 
tion has nob been determined, the case must go back to the first Court 
for its determination, and, as the ground upon which we remand the 
case is common to all the defendants, who have been made liable, the 
result is that the decree of the lower appellate Court must be set aside, 

(1) 14 0. 809. 
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and the case remanded for determination of the question, whether the 
defendants Nos. 1 to 8 or any of them are heirs to Shayamamoyi’s siridhan. 
If the question is answered in the affirmative, the plaintiffs would be 
entitled to a decree against such persons as are found to be heirs to 
Shayamamoyi’s stridhan. If the question is answered in the negative, as 
against all the defendants, the plaintiff’s suit must fail. The costs of this 
appeal will abide the result. It will be open to the parties to adduce 
evidence on the issue for the determination of which the case is sent 
down. 

The decree exonerating the defendant No. 9 from liability will stand, 
and the defendant No. 9 will recover her costs of this appeal from the 
appellants ; but the costs so recovered will be costs in the cause and will 
be recoverable by defendants Nos. 1 to 5 from the plaintiffs or not 
according to the final result of the suit. 
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Appeal allotoed, case remanded. 


25 C. 571 = 2 C.W.N. 297. 

[571] APPELLATE CIVIL. 

Before Sir Francis William Maclean, Kt., Chief Justice, and Mr, 

Justice Banerjee. 

Rai Charan Ghose and others {Principal Defendants) v. Kumud 

MOHUN DUTT ChOWDHRT and another {Plaintiffs) AND ANOTHER 

{'"Pro forma'" Defendant), BespondentsJ [12th January, 1898.] 

Res judicata — Code of Civil Procedure {Act XIV of 1882), s. 13'-Issue decided in a 
previous suit not subject to second appeal^ Same issue raised in a subsequent suit 
subject to apveal — Landlord and tenant ^Suit for rent — Instalment — Bengal 
Tenancy AcL {VIII of 1885), ss, 53 and 153 — Second appeal. 

The question relating to instalments, though its afiects the question of interest 
on the rent, is nob a question of “the amount of rent annually payable” within 
the meaning of s. 153 of the Bengal Tenancy Act. Therefore no second appeal 
would lie in aca^e, where the value of the suit is less than R?. 100, even if there 
is a question as io the instalment of rent. 

Koijlash. Chandra V* Tarak Nath {1). referred to. 


• Appeal from Appellate Decree No. 695 of 1895 on review and in Rule No. 1604 of 
1-897, against tbe decree ol Babu Btojo Bebari 8home, Subordinate Judge of Jessore, 
dated the 12th of January 1895, modifying tbe decree of Babu Ambica Charan Mozoom- 
dar, Munsif of Jesbore, dated the 8th of August 1894. 

25 C. 571-N = 1 C.W.N. Ixiii. 

(1) Before Mr, Justice O'Kinealy and Mr, Justice Hill. 

Kotlash Chandra De {Plaintiff) v. Tarak Nath Mandal {Defendani),\ 

[26th January, 1897.] 

Landlord and tenant — Suit for rent — Whether interest on rent is rent toithin the meaning 
of 8 . .3, cl. (5) of the Bengal Tenancy Act {VIII of 1888) — Second Appeal^Bengal 
Tenancy Act {VIII o/1885), s. 163. 

Interest on rent is not tent within tbe meaning of s. 3, cl. (5), of the Bengal 
Tenancy Act, Therefore no second appeal would lie in a case where the question is only 
relating to rate of interest, and tbe value of the 6ub}eot«matter of the suit is less than 
Rs. 100. 


t Appeal from Appellate Decree No. 2128 of 1894, against tbe decree of D. Cameron 
Esq., Ofidoiating District Judge of 24-PergaDnahg. dated the 30th of August 1894, 
modifying the decree of Babu Preo Lall Pyne, Munsif of Diamond Harbour, dated the 
8tb of January 1894. 
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[572] In a previous suit for rent valued at less than Bs. 100 by the plaintiff 
against the defendants, one of the questions raised was, in how many instalments 
the rent was payable, and it was held that it was not payable in instalments. 

In a subsequent suit for rent valued at more than Rs. 100 between the same 
parties?, the question of instalment was again raised, as the plaintiffs claimed the 
rent to be payable in four instalments. The defendants inter alia pleaded that 
the question as to instalment was barred as res judicata . The Munsif held that 
it was so barred. On appeal the Subordinate Judge reversed the decision of 
the IMunsif. 

On a second appeal to the High Court : — 

Heldt that the judgment in the previous suit operated as res juiicatat not- 
withstanding that no second appeal was allowed by law in that suit. 

VitJiilinga Padayachi v. Vilhilinga Mudali (1) and Bhola Bhai v. zAdesang (2) 
dissented from. 

[573] A/istr Raghcbardial v. Sfieo B'lksh Singh (3,' . Edxcn v. Bechun (4), dis- 
tinguished. 

David V. Grish Chunder Guha (5), referred to. 

Affirmed, 21 Ind. Cas. 979 (982) ; N.F., 29 M. 195 (F.B.) = 16 M L.J. 41 = 1 M.L-T. 
25 : F., 28 C. 78 = 5 C.W.N, 493 ; 19 C.L.J. 34 (40) ; Bel., 2 C.L.J. 508 = 10 C. 
W.N. 529 ; R.. 25 B. 625 (629) ; 35 C. 353 = 7 C.L.J. 470 = 12 C.W.N. 359 ; 6 0. 
L.J. 69= 11 G.W N. 110 ; 6 C.L.J. 78 N ; D., 9 C.W.N. 656 ; 57 P.R. 1907 = 66 
P.W.R. 1907.] 

The facts of the case, so far as they are necessary for the purposes 
of this report and the arguments, appear sufficiently from the judgment 
of the High Court, 

Babu Taruk Nath Sen, for the appellants. 

Dr. Ashxitosh Mookerjee, for the respondents. 

The judgment of the High Court (Maclean, C. J., and Banerjee, J.)- 
was as follows : — 

JUDGMENT- 

Banerjee, j. — T his case was heard along with an appeal from appel- 
late decree No. 759 of 1895. One of the grounds upon which the learned 

The plaintiff brought a suit for recovery of arrears of rent for the years 1297 to 1300 
B. 8. in the Court of the Munsif of Diamond Harbour. The defendant objected as to 
the rate of interest, and also pleaded that the rout for the first six months of the year 
1297 B. S, was barred by [572] s. 43 of the Code of Civil Procedure. The Munsif gave a 
modified decree, and allowed interest on the rent, at the rate of 25 per cent, per annum. 
On appeal to the District Judge by the defendant as to tho rate of interest, he held that 
under the law tho plaintiff was entitled to interest only at the rate of 12 per oent. per 
annum. Against this decision the plaintiff appealed to the High Court. 

Dr. Ashutosh Mookerjee, for tho respondent, took a preliminary objection to the 
hearing of the appeal, on the ground that as the value of the subject-matter of the suit 
was below Ks. 100, and the question was only relating to interests, no second appeal 
would he under s. 153 of the Bengal Tenancy Act. 

Babu Gxjanendra Nath Bose, for the appellant, argued that a second appeal would 
lie as interest on rent is rent within the meaning of s. 3 (ol. 5) of tho Bengal Tenancy 
Act. Ho referred to tho following oases : Watson tC Co, v. Sreekrisio (6), 

Nobin Chand Nuskar v. Bansenath Paramanick (7) and Assanulla Khan Bahadur v, 
Tirthabashini (8). 

The judgment of the High Court (O’KiNEALY and HILL, JJ.) was as follows : — 

JUDGMENT. 

At the hearing of this appeal it was objected that there was no second appeal, as the 
question was merely a question of the rate of iaterest and not of rent. The pleader for 
the appellant argued that interest is rent. We are uf opiaion that it is not. 

The appeal is dismissed with costs. 

S.C.G, Appeal dismissed, 

[R., 25 C. 571 ! 5 O.L.J. G9=U O.W.N. 110; 11 O.Ii.J. 189=. 12 Ind. Ca3. 745 ; D., 9- 

C.W.N. 656 (661).] 


(1) 15 M. 111. (2) 9 B. 78. (3) 9 I.A. 197 (4) 8 W.R. 178. 

(5) 9 C. 183. (6) 21 C. 132. (7) 21 0. 722. (8) 21 C. 680. 
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vakil for the respondent sought to support the decision of the lower 
appellate Court that the judgment in a previous rent suit did not operate 
as res judicata was that the matter in dispute in the former suit could not, 
by reason of its value being below Es. 100, bo taken up to the High Court 
in second appeal, whereas the matter now in dispute, being in value above 
that limit, a second appeal was allowed in this suit. We considered this 
ground untenable, holding that, even if the proposition of law, upon the 
assumed correctness of which it was based, was correct, it did not affect 
this case, as a second appeal in fact lay in the former suit. This is quite 
true as regards one af the two cases, namely; the appeal from apnellate 
decree No. 759 of 1895 ; but it is, as has been shown to us now, nob true 
with reference to the appeal from appellate decree No. 695 of 1895, the 
decision upon which the plea of res judicata is based in this case having 
been passed in a case in which no second appeal lay. 

An application for review of judgment was made in this case on the 
ground of there being the abovementioned error in our [574] decision ; 
the application was granted, and the case was reheard under s. 630 of the 
Code of Civil Procedure. 

The ground upon which the lower appellate Court’s judgment is based 
is untenable, and this is conceded by the learned vakil for the respondent. 
The only question now raised before us is, whether the decision in the 
former case upon the matter of instalments can operate as res judicata 
in this, when a second appeal in that case was barred by s. 153 of the 
Bengal Tenancy Act, whereas in the present case a second appeal is not 
barred. If this question is answered in the affirmative, the appeal 
succeeds. If it is answered in the negative, the appeal must fail. 

The learned vakil for the appellants contended in the first place 
that the question did not arise, and that a second appeal was not barred in 
the previous case by s. 153 of the Bengal Tenancy Act, as the judgment of 
the first appellate Court, by deciding the question of instalments, determined 
the interest payable on the arrears of rent, and thus decided a question, 
relating to rent ; and in the second place he contended that, even if the 
question did arise, it ought to be answered in the affirmative, as the issue 
relating to instalments now raised was directly and substantially in issue in 
the former suit between the same parties in a Court of jurisdiction compe- 
tent to try the present suit, and has been heard and finally decided by such 
Court ; and it was none the less a Court of competent jurisdiction because 
a second appeal was barred in the case. On the other hand, the learned 
vakil for the respondents urged in the first place that the question did 
arise, as a second appeal was barred in the former case, a question relating to 
interest being different from one relating to “ the amount of rent annually 
payable ” within the meaning of s, 153, and in support of this contention, 
he relied upon the case of KoyHsk Chandra De v. Tarak Nath Paul (1) : 
and in the second place he contended that the question should be ans- 
wered in the negative, as s. 13 of the Code of Civil Procedure required that 
the former suit, the decision in which was pleaded as res judicata^ should 
be triable, npt only in the first instance, but also in successive appeals by 
the same Court by which the second suit is triable; and in support of this 
contention he cited the cases [575] of Bhola Bhai v. Adesang (2), Vithil- 
inga Padayachiv, Vithilinga Mudali (3), Misir Baghohardial v. Sheo 
Baksh, Singh (4) Edun v. Bechun (5). 


(1) 25 0. 571. (2) 9 B. 75. (3) 15 M. 111. 

(4) 9 I.A. 197. (5) 8 W.R. 175. 
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I am of opinion that in the former case no second appeal lay, as the 
question relating to instalments, though it atfected the question of interest 
on the rent, was not a question of the amount of rent annually payable’* 
within the meaning of s. 153 of the Bengal Tenancy Act, and I fully agree 
in the view taken in the case of Koylash Chundra De v. Tarak Nath 
Paul (1) cited for the respondents. 

That being so, the question stated above does arise in this case. The 
question is one of considerable importance and of no small difficulty. The 
answer to the question must be sought for in the first instance in s. 13 of 
the Code of Civil Procedure, and if that section leaves the matter in doubt, 
then in the general principles relating to the doctrine of res judicata. 

Section 13 enacts (I quote only so much of the section as bears upon 
the question before us) that “no Court shall try any suit or issue in 
which the matter directly and substantially in issue has been directly and 
substantially in issue on a former suit between the same parties in a Court 
of jurisdiction competent to try such subsequent suit, or the suit in which 
such issue has been subsequently raised and has been heard and finally 
decided bv such Court. 

Now the matter in issue in this suit, namely, whether the rent of the 
defendant’s holding is payable quarterly or annually, was also directly and 
substantially in issue in the former suit brought in the Munsif’s Court 
which was competent to try the present suit ; the issue was decided against 
the defendants by the Munsif, hut on appeal the appellate Court, tnat is 
the Court of the Subordinate Judge which was competent to try 
the first appeal in the present suit, finally decided the issue in favour of 
[576] the defendants. As has been said above, a second appeal was 
barred in the former suit by reason of its value, but a second appeal is 
not barred in the present suit. Does this case then come within the 
rule of res judicata enunciated in a. 13 of the Code of Civil Procedure ? 

I think it does. The section applies to two classes of oases, in one of 
which a subsequent suit is wholly barred by the decision in a former suit 
by reason of the subject-matter of the two suits being the same, and in 
the other the trial of an issue in a subsequent suit is barred by the 
adjudication upon the same issue in a former suit, though the subject- 
matters of the two suits are different. The present case comes under 
the latter class, but it is not a simple type of that class. The simplest type 
is that in which the trial of an issue in a subsequent suit is barred by the 
adjudication upon it in a former suit by the first Court in which it was 
brought and which was competent to try the subsequent suit. Here the 
adjudication relied upon was in the Court of appeal in the former case. 
But that alone cannot affect the application of the section. It would 
be most unreasonable to hold that a decision does nob operate as res 
judicata merely because it is the decision of the appellate Court in the 
former suit. It is true that the section speaks of the matter being “heard 
and finally decided by such Court,*’ that is the “ Court of jurisdiction com- 
petent to try** the subsequent suit; and it is true also that if the Court 
spoken of in the section can mean the Court of appeal in the previous suit, 
it may lead to the decision of an appellate Court in a previous suit 
cognizable in the first instance by the Munsif operating as res judicata ^ 
a subsequent suit of value exceeding the limit of the Mun8if*8 jurisdiction 
by reason of such suit being cognizable by the appellate Court — a result 
evidently not contemplated by the section, as has been held in several 


(1) 25 0. 671. 
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cases : see Bharasi Lai Chowdhry v. Sarat Chunder Dass (1), Pathuma v. 
Salimamma (2), Bun Bahadur v. Lucho Koer (3). Bub the difficulty is 
completely removed if we read the words “heard and finally decided by 
such Court ” to mean heard and finally decided by such Court, either 
[577] if no appeal is preferred frooa its judgment, or if an appeal being 
preferred has been disposed of and the judgment of the appellate Court 
which takes the place of its judgment has decided the point. This view is 
in accordance with expl. IV of the section, and with s. 581, which requires 
the appellate judgment bo be entered in the register of suits in the first 
Court. Thus understood, the section clearly applies to a case like the 
present. 

It remains now to consider whether the fact of a second appeal being 
barred in the former suit and not being barred in the present can make 
any difference. There is nothing in s. 13 to indicate that the judgments 
in two suits must be onen to appeal in the same way in order that the 
decision upon any issue in the earlier suit can bar the trial of the same 
issue in the later one. 

It was urged by Dr. Ashoutosh Mookerjee, who in his concise but 
clear argument has placed before us all that could be said in favour of the 
respondents, that s. 13 is not very clearly worded, that a literal construction 
of it would lead to many anomalous results, and that a reasonable 
construction of the section requires that not only should the Court which 
tried the former suit be of jurisdiction competent to try the subsequent 
suit, but its judgment in the former suit should be open to appeal in the 
same way as the judgment in the latter suit is. No doubt it must be 
conceded that the wording of the section is in some respects faulty, and 
that a literal construction of the section will lead to many anomalies. This^ 
has already been observed with reference to the words “ finally decided by 
such Court.” Another and a still greater anomaly was noticed with 
reference to the words “ competent to try such subsequent suit ” in the 
case of Gopi Nath Ghobey v. Bhugwat Pershad (4) and Raghunatk Panjah 
v. Issur Ghunder Ghowdhry (5), in which it was held that those words 
must be taken to mean competent to try the subsequent suit, if it had' 
been brought at the same time that the former suit was brought. It 
may also be conceded that as an estoppel, to use the language of Sir 
Barnes Peacock in Edun v. Bechun (6) “ shuts out [578] enquiry into- 
the truth,” it is necessary to see that the principle of res judicata is not 
unduly enlarged, and that it would be a wholesome restriction to therule^ 
of res judicata if it is held that in order that a judgment in a former suit 
may be conclusive upon any issue arising in a subsequent one, it must 
have been open to appeal in the same way as a judgment in the 
subsequent suit is. Indeed one might go further and say that the proper 
application of the doctrine of res judicata should be confined to a subsequent 
suit relating to the same subject-matter, and that the extension of the 
doctrine to exclude the trial of an issue in a subsequent suit relating 
to a different subject-matter, merely because that same issue was tried 
in a previous suit in a Court of jurisdiction competent to try the 
subsequent suit, is of doubtful propriety, for this, amongst other 
reasons, that a suit for a comparatively small amount, say Es. 100, though 
triable only in a Subordinate Judge’s or a District Judge’s Court 
which is of jurisdiction competent to try a suit for a lakh of rupees^ 


(1) 23 0. 415. (2) 8 M. 83. (3) 11 C. 301 = 12 I. A. 23. 

(4) 10 C. 697. (5) 11 0.,153. (6) 8 W, R. 175. 
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or more. 13 not likely to be conducted by the parties with the same interest 
and the same care in the production of evidence as a suit of the latter 
description. But these are matters for the Legislature and not for the 
Court to consider. The duty of the Court is to construe the law as it 
stands, and not to make a new, though it may be a better, law. It is 
quite true that in interpreting a statute, to meet the obvious intention of 
the Legislature, ” a construction may be put upon it which modifies the 
meaning of the words and even the structure of the sentence *’ (see 
Maxwell on the interpretation of Statues, Chap. IX), but that is allowed 
only where the Court is coerced to do so to avoid some serious injustice 
or to prevent a statute from being reduced to a nullity ; or for any other 
similar reason [see Ex-parte Rashleigh (1), Salmon v. Duncombe (2)]. In 
the present case it cannot be said that any such reason forces us to adopt 
the strained construction contended for on behalf of the respondents, 
for which the words used in the section afford no warrant. Moreover, 
the coDstructioQ contended [579] for will, in cases like the present, be 
attended with some anomaly, if not also hardship and injustice. For if 
that construction be accepted, then to undo the effect of a judgment in 
a previous suit for rent in which a second appeal was barred, either 
party may wilfully raise a false and unfounded dispute as to the amount 
of rent in the subsequent suit, to make a second appeal allowable under 
s. 153 of the Bengal Tenancy Act. 

Of the cases cited BholaBhai v. Adesang (3) and Vithilinga Padaya- 
■chi V. Vithilinga Mudali (4) are no doubt in point ; but for the reasons 
given above, I must respectfully dissent from them. As for the cases of Misit 
Raghobardial v. Sheo Baksh Singh (5) and Edun v. Bechun (6) they are 
clearly distinguishable from the present. The question raised in those oases 
was whether a judgment pissed by a Court in a previous suit was conclu- 
sive upon any matter raised in a subsequent suit when the Court which tried 
the former suit was incompetent to try the latter ; and that question was 
answered in the negative. There are no doubt certain observations in the 
judgments in those two cases which may seem to favour the respondent’s 
contention ; but they must be taken in connection with the point which 
the Court had to determine, and so considered they do not warrant the 
view which the learned vakil for the respondents asks us to take. I 
should add that the view I take ia supported by the case of David v. Qorish 
Chunder Guha (7). 

For the foregoing reasons I must hold that the judgment in the 
previous suit operates as res judicata upon the question of instalments. 
This appeal must consequently be allowed, the decree of the lower 
appellate Court reversed, and that of the first Court restored with costs 
in this Court and in the Court below. 

Maclean, C. J. — I have had the advantage of reading Mr, Justice 
Banerjee’s judgment, and I concur. 


S. C. G. 


Appeal allowed. 


(1) (1875) L.R. 2 Ch. Div, 9 (13). (2) (1886) L.R. 11 App. Qas. 627. (3) 9 B. 76. 
(4) 15 M. Ill, (5) 9I.A. 197, (6) 8 W, R. 176, (7) 9 0. 183. 
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[S80] APPELLATE CIVIL. 

Before Sir Francis William Maclean, Kt,, Chief Justice, and 

Mr. Justice Banerjee. 


Fazil HOWTjADAR {Judgment-debtor) v. KRISHNA BUNDHOO 
EoY (Decree-holder) [Isc December, 1897.] 

Civil Procedure Code (Act XIV of 188*21, s. 230 — Decree for payment of vioney-^Decree 
for sale hypothecated property, loluch also made the defendant personally liable in 
case of insufficiency —Mortgage decree. 

A decree, ■which directs the realization of the decretal amount from the 
hypothecated property, and, if insufificient, makes the defendant remain person- 
ally liable, is a morr^age decree, and not a “ decree for the payment of money” 
within the meaning of s. 230 of the Code of Civil Procedure. 

Ram Charan Bhagat v, Sheoharai Rai (1). followed. 

Hartv. Tara Prasanna Mukherji {'2)^ distinguished. 

Jogemaya Dassi v. Thackomoni Dassi (3), referred to. 

[N.F.. 121 P.L.R. 1908; P., 27 G. 285 (288J ; R.. 31 B. 308 = 9 Bom. L,R. 409(415) ; 
26 C. 166 ; 31 C. 792 (797» ; 11 C.L.J. 18 = 5 Ind. Cas. 302 ; 14 C.L.J. 639 = 16 
C.WN, 132 = 12 Ind. Cas. 70;17 C.W.N. 1039 = 20 Ind. Gas. 829; L.B.B, 
(1893—1900; 58S; 19 Ind. Cas. 899.] 
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The facts of the case, so far as they are necessary for the purposes of 
this report and the arguments, appear sufficiently from the judgment of 
the High Court. 

Moulvi Shamsul Huda, for the appellant. 

Babu Bassant Kumar, Bose, for the respondent. 

The following judgments were delivered by the High Court (Maclean, 

C. J., and Banerjee, J.) : — 

JUDGMENTS. 

Maclean, C.J. — The first question we have to decide is whether the 
decree in this case is a mortgage decree. That point has not been very 
seriously argued by the learned vakil for the appellant, because he virtu- 
ally admits that he cannot distinguish a recent decision of this Court in 
the case of Jogemaya Dasi v. Thackomoni Dasi (3) from the present case 
upon that point. In my opinion the decree in this case was a mortgage 
decree. 

That being so, the further question arises, whether the plaintiff 
is now entitled to take any further execution proceedings [581] to 
obtain the benefit of this decree, the appellant urging that he is debarred 
from doing so by reason of the third paragraph of s. 230 of the Code of 
Civil Procedure which says that **No subsequent application to execute 
the same decree shall be granted after the expiration of twelve years from 
any of the following dates.” The decree referred to in that paragraph of 
the section is admitted to be a ** decree for the payment of money, ** and 
we therefore have to decide whether the decree, in this case, is a decree 
** for payment of money ” within the meaning of that paragraph of s. 230. 
The decree was dated'lGth May 1884, and the last execution proceedings 
were on the 14bh May 1896, and the present application for execution is 
dated 30th November 1896, so admittedly a period of twelve years has 

• Appeal from Order No. 332 of 1897, against the order of Babu Debendra Lai 
Shome, Subordinate Judge of Backetguage, dated the 20i;h of July 1897, affirming the 
order of Babu Rajoni Kanto Chatterjee, Munsif of Barisal, dated the Ist of May 1897. 

(1) 16 A. 418, (2) 11 0. 718. (3) 24 C. 473. 
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expired from the date of the decree. The tranalatioa of the decree as 
handed up to me is in these terms : “ It is ordered that the suit be 
decreed ex parte and the sum of Rs. 323 claimed (in the suit) and the 
costs of this suit Es. 34-8 as., with interest at 6 per cent, per annum from 
this day till the date of realization, plaintiff do get from the hypothecated 
property. If insufficient, defendant to remain personally liable.*’ 

This question has been before the Allahabad High Court, and it was 
there decided in the case of Ram Charan Bhagat v. Sheobarat Rai (1) 

“ that a decree for sale of hypothecated property made in a suit for sale 
upon a mortgage bond is not a decree for the payment of money within 
the meaning of s. 230 of the Code.” 

Looking to the reasoning upon which that decision is based, and 
having regard to. the various sections of the Code of Civil Procedure to 
which attention is drawn in that judgment, with the object of showing 
that under certain sections of the Code the term “decree for payment of 
money ” is used in contradistinction to other decrees, I concur in that 
decision and in the reasoning by which it is supported. This being so, 

I scarcely think that it is necessary to go through the various sections 
which have been referred to in the course of the argument, though I may 
briefly say that ss. 210 and 322 and 254 of the Code indicate to my [582] 
mind the distinction to which I have referred, that is to say, the distinction 
drawn in the Code between a decree for the mere payment of money 
and a decree with other objects, and giving other relief. Reliance is placed 
by the appellant upon the case of Hart v. Tara Prasanna Mtihherji (2) 
decided by this Court, but there, as has been pointed out in the course of 
the discussion, was a distinct order upon the defendant personally to pay 
the money. In the present case there is no such order; there is merely 
that which is tantamount to a declaration that if the property be insuffi- 
cient, the personal liability is to remain, and I may here remark that in 
this case as regards any personal liability of the defendants to pay the 
money, both the Courts below have held that the application is too late, 
and the execution proceedings decreed are confined to a realisation of the 
property only. 

Reliance was placed by the learned vakil for the appellant upon 
certain passages in the judgments of Macpherson and Trevelyan, JJ., in 
the case of Jogemaya Dassi v. Thackovioni Dassi (3) to which I have 
already referred, and for the purpose of showing that in that case those 
learned Judges held that a mortgage decree, such as the present, was a 
decree for the payment of money within the meaning of s. 230 of the 
Code. I was a party to that decision, and the reliance I placed upon 
that section is indicated by my observations at p. 487 of the report. 
Personally I did not in that case express any opinion upon the point 
which is the subject of discussion before us now, though no doubt there 
are passages in the judgments of my learned brothers which do support 
the appellant's present contention. But speaking from recollection, and 
seeing that neither the case in the Allahabad Pligh Court nor the case of 
Hart V. Tara Prasanna Mukherji (2) were cited, and looking to the head 
note of the ca.se Jogemaya Dassi v. Thackomojit Dassi (3) as to the applioa* 
tion to that case of s. 230, and to the circumstance that the point was not 
necessary to the decision, I am not satisfied it was the intention of those 
learned Judges finally to decide the point. But oven if [583] it were, the 
decision would not avail the appellant here as I notice that in that case 
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there was a decree against the defendant personally for payment. For 
these reasons, and. adopting as I do, the reasoning and conclusion of the 
learned Judges who decided the case in the Allahabad Court, I think 
that a decree such as this is not a decree for payment of money within 
the meaning of paragraph 3 of s. 230 of the Code, and consequently that 
the order of the Court below was right and must be affirmed. 

Banerjbe, J. — I am of the same opinion. Two questions have 
been raised before us by the learned vakil for the appellants : first, whe- 
ther the decree in this case is a mortgage decree, that is a decree ordering 
sale of the mortgaged property, or whether it is simply a money decree, 
that is, a decree ordering the payment of money by the defendant ; and! 
second, whether, even if the decree be held to be a mortgage decree, the 
present application for execution is not barred by s. 230 of the Code of 
Civil Procedure. 


As to the first question, having regard to the terms of the decree, J 

am of opinion that it is a mortgage decree, that is, a decree ordering the 
sale of the mortgaged property coupled with a decree for the realization ol 
the balance of the mortgage debt, if any, left after the sale of the mortgaged 
property, out of any other property belonging to the judgment-debtor. 
The terms of the decree in this case come very much nearer to the terms 
of the decree in the case of Jogemaya Dassi v. Tkakomoni Dassi (l) than 
to the terms of the decree which was the subject of discussion in the case 
of Ghundra Nath Dey v. Burroda Shoondury Ghose (2). Thelast mentioned 
case IS therefore distinguishable from the present ; and following the case 
oi Jogemaya Dassi v. Tkakomoni Dassi (1). I think we must hold that 
the decree in this case was a mortgage decree. 

As to the second contention, the Courts below have already held that 
80 much of the decree as authorizes the decree-holder to realise the judg- 
ment-debt out of any property of the judgment-debtor other [584] than the 
mortgaged property is barred under s. 230 of the Code, and the only ques- 
tion now before us is whether that portion of the decree which directs the 
realisation of the mortgage debt by sale of the mortgaged property is also 
barmd under s. 230. That question ought, in my opinion, to be answered 
in the negative. ^ Although the first paragraph of s. 230 relates to a decree 
generally, the third paragraph which contains the rule of limitation now 
relied upon speaks of an application to execute ** a decree for the payment 
of money or delivery of other property. ’* Can it be said that the decree 
that is now sought to be executed is one “ for the payment of money or, 
more strictly speaking, is that portion of the decree made in the suit which 
IS for the payment ot^ money? No doubt, every mortgage decree directs 
the mortgagor within a certain time fixed by the Court to pay the 
mortgage debt ; and if such payment is not made, the decree directs 
the sale ^ of the mortgaged property. The decree in this case did 
not specify any time within which payment was to be made. But 
wo need not consider the question whether that defect vitiates the 
decree, because it is too late now to raise that question. What the 
decree-holder is now seeking to execute is only so much of the decree as 
directs the sale of the mortgaged property ; and an application to execute 
such a decree is not. in my opinion, within the scope of the third paragraph 
of s. 230 of the Code. That the Code of Civil Procedure clearly observes 
a distinction between a simple decree for the payment of money and a 
decree directing the realization of money by the sale of mortgaged property, 
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will be clear from s. 322 of tbe Code, and will also be borne out by a 
reference to ss. 254 and 295. The view 1 take is fully supported by the 
case of licLvi ChcbTan Bhaiiat v. Sheobarat 

As for the case of Hart v. Tara Prasanna Mukherji (2) that is 
clearly disbinjjuishable from the present, because the question that arose 
there was with reference to the applicability of s. 295 to tbe decree in that 
case, and it was held that s. 295 applied, one of the reasons evidently being 
that the decree in that case nob only directed sale of the mortgaged property, 
[585] but also authorized the realization of the money decreed by sale of 
property other than the mortgaged property. 

As for certain observations of two of the learned Judges in the case of 
Jogeniaya v. Thnckomani (3) referred to, they have been considered in tbe 
judgment just delivered by the learned Chief Justice, and I need say noth- 
ing more than this, that those observations, though they maybe construed 
as favouring to some extent the construction contended for by the learned 
vakil for the appellant, are observations that were not necessary for the 
decision of the case. 

s c G. Appeal dismissed. 


23 C. 585 ==2 C.W.N. 241. 

APPELLATE CIVIL. 

Before Sir Francis William Maclean Kt.^ Chief Jnticc^ Mr. Justice 
MacphersoUt Mr. Justice Trevelyan^ Mr. Justice Bancrjee and 

Mr. Justice Stevens. 

Kanti Chunder Goswami {Plaintiff) v. Bisheswar Goswami 

AND OTHERS {Defendants).'^ [9th February, 1898.] 

Lunatic— -Act XXXV oi Uncertificated guardian. Powers of— Manager of Joint 

Hmdu Family, Powers of— Guardian-Sale by de facto Ouardiaji of Lunatic's sliare. 

Act XXXV of 1858 doos not affect the gonoral provisions of Hindu law as to 
guardians who do not avail themselves of the Act, and the managing member of 
a joint Hindu family, one of the members of which is a lunatio, may, in case 
of necessity, sell joint family property including the lunatic’s share, although he 
docs not bold a certificate under the said Act. 

Ram Chunder GhucUerbutly v. Brojonath Mozoomdar (4) followed in principle? 
the Court of Wards v. Kupulmun Singh (5), disapproved. 

[R., 17 Ind. Gas. 497 = 23 M.L.J. 610 = (1912) M.W.N. 1,188.] 

This case was referred bo a Full Bench by STEVENS, J., sitting alone 
to hear appeals not exceeding Ps. 50 in value. A Full [686] Bench 
consisting of five Judges, Maclean, C. J and MacpheRSON, TrkvtLYANi 
Bannrjee and Stevens, JJ., hoard the case on the Isb February, and the 
appeal was dismissed with costs. The judgments of the Full Bench were 
subsequently recalled, it appearing in the trial of another appeal referred 
to the Bench that there could nob be a valid reference from a single Judge 
to a Full Bench. The order was as follows : — 

“ Maclean, C.J. — We directed this case to bo put on the Board 
to-day under these circumstances. In the case heard by the Full Bench 
yesterday S. A. No. 1517 of 1896, objection was taken that there could 

• Appeal from Appellate Decree No. 287 of 1897. against the decree of Babu Kader 

Nath Mozumdar, Subordinate Judge of Burdwan, dated 23td December 1896, 
the decree of Babu Aughore Nath Biawas, Munsif of Burdwan, dated 24th February 1896. 

(1) 16 A, 418. (2) 11 0. 718. (3) 24 0.473. 

(4) 4 0. 929. (6) 10 B.L.R. 364 = 19 W.R. 163. 
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Dofc be a valid reference from a single Judge to a Full Bench. That case 
has been considered by us, and we have arrived at the unanimous 

4 

conclusion that such a reference cannot be made. In the present case that 
objection was not taken, but the decision I have referred to applies equally 
to the present case, which was also a reference by a single Judge. Therefore 
the reference to the Full Bench was bad, and our judgment which has 
not been signed, passed and entered, must be recalled. Strictly then our 
course is to send the case back to Mr. Justice Stevens, but, in order to 
save the parties expense, and as they consent, the proper steps shall be 
taken to have the case heard by a specially constituted Court of the same 
five Judges who heard it on the previous occasion. This will, we consider, 
get rid of any difficulties, and save the parties expense.” 

The plaintiff in this case sued for declaration of his title and recovery 
of possession of ^/i .2 share of a tank after cancellation of a deed of sale, 
dated the 31st Assar 1291, alleged to have been executed by his brother 
Hari Madhab. It was stated in the plaint that the plaintiff became of 
unsound mind while living jointly with Hari Madbab, and that he became 
of sound mind five or six years before the suit. It was further stated that 
Hari Madhab and the plaintiff had together an J share in the tank, that 
Hari Madhab wrongfully sold the plaintiff’s share to the defendant during 
the plaintiff’s insanity, and that the plaintiff not having, been benefited by 
the sale the sale was not binding upon him. 

The defence inter alia was that a joint debt of the plaintiff and his 
brother was paid off by selling the share in question, and that the plaintiff’s 
'brother sold it as manager of the family comprising [587] himself and the 
plaintiff, and that the plaintiff was benefited by the sale. 

The lower Court dismissed the plaintiff’s claim. 

The plaintiff appealed to the High Court. 

The question raised in the High Court was thus stated by STEVENS, 
- J„ in his order of reference to a Full Bench ; — 

The point which arises in this case is, >vhether a sale by the manag- 
ing member of a joint Hindu family, which included a lunatic, of a portion 
■of a joint family property, including the interest of the lunatic, is bad so 
far as the share of the latter is concerned, on the, sole ground that the 
manager, who was the lunatic’s brother, did not hold a certificate under 

Act XXXV o£ 1858. 

It has been found on the facts that the transaction was a prudent 
one entered into for the benefit of the lunatic, and that the lunatic 
actually derived benefit from it. 

, According to the ruling in the case of Court of Wards v. Kupulmun 
Singh (1), the sale of the lunatic’s interest would appear to be invalid. The 
principle on which that case seems mainly to have been decided was that 
in all cases of disqualification the appointment of a guardian to the disquali- 
fied person lay according to the Hindu law with the State, and inasmuch as 
by Act XXXV of 1858 a particular course was marked out for the Court 
as representing the State, to pursue, in regard to appointing a- guardian or 
manager of a lunatic’s estate, no appointment of such guardian or manager 
could be properly effected after the passing of that Act otherwise than in 
the special manner prescribed thereby. It was held that any equitable 
principle that might apply to dealings bona fide for valuable consideration 
■with a de /ac^o manager who had not obtained a certificate ‘ under the 
^ct could not extend to transactions which < in the case of a certificated 
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1898 manager would bave required the previous sanction of the Court under 
Feb. 9. 9. 14 of the Act. 

Those principles were applied on the authority of that decision L888] 

Appel- among others in the case of Ahhassi Begum v. Bajrup Koomoar (1) 

LATE which was an analogous case under Act XL of 1858, s. 18 of which 

Civil, corresponds closely to s. 14 of Act XXXV. 

The latter case was overruled by a Full Bench of the Court in the case 

23 C. 585= Qj Chunder Chuckerbutty v. Brojo Nath Mozumdar (2). The case in 
2C.W.N. 29 Weekly Reporter. 163. was referred to in the argument, but was not 

mentioned in the judgment of the Full Bench, which moreover proceeded 
on the construction of Act XL of 1858 itself and on the history of previous 
legislation on the subject. Although, therefore, the principles, on which 
the case in 19 Weekly Reporter. 163, was decided, were not followed by 
the Full Bench, and so far the decision may be said to have been dissented 
from by implication, it was not expressly overruled. 

I think that, though all the considerations noticed in the judgment 
of the Full Bench are not applicable to Act XXXV of 1858, there does 
not appear to be any substantial difference of principle between that Act 
and Act XL of 1858, so as to render correct the application of s. 14 of the 
former Act in circumstances analogous to those in which the application 
of s. 18 of Act XL of 1858 has been held by the Full Bench to be incorrect. 

I. therefore, venture to differ from the decision in the case of Court of 
Wards v. Kupulvmn Singh (3). and I accordingly refer the matter for the 

decision of a Full Bench.” ■ j j 

Babu Digamhar Ghatterjee appeared for the appellant, and contended 

that on a proper construction of the deed of sale, the interest of the 
lunatic did not pass thereby, but only an V12 share, and that of the brother 
who executed this deed was meant to be sold. He further contended that 
the brother had no authority to sell the interest of the lunatic without a 
certihcate under Act XXXV of 1858, and cited Court of Wards v. K.upulmuit 
Singh (3) and Gourcenath v. Collector of Monghyr (4). ^ 

Babu Nilmadhab Bose (Babu Shib Chandra Palit with him) 
[589] on behalf of the respondent argued that the principle of Hanuman 
Prasad’s case should be applied; it appeared from the pleadings that it 
was understood that the plaintiff’s share was sold, and the facts found 
were that full value was paid for the entire i share, and that the plaintiff 
benefited by the sale. The case cited from 7 W. R.. 5. supported the 
defendant, and that from 19 W. R.. only proceeds on the view that the 

unauthorized guardian should nob possess more power than the authorized. 

That case is considerably weakened by the subsequent case in I.L.R., 4j 
Calcutta Series. The two Acts XXXV and XL of 1858 were passed 
at the same time and are similar in their scheme, and should be construed 
to be on the same principles. See s. 14 of the Lunatics’ Act and ^ lo 
of the Minor's Act. The principle of the Full Bench ruling in I.L.R.. 4 
Calcutta Series, should be extended to the case of a lunatic. 

Babu Digamhar Ghatterjee in reply. 

The judgments of the High Court (Maclean. C.J., MacphEKSON, 
Trevelyan, Baner.tee and Stevens, JJ.) were as follows : 

JUDGMENTS. 

Maclean, C. J. — The question we have to decide is whether a sale 
by the managing member of a joint Hind u fam ily, whic h includes a lunatic. 

(a) 4 0. 929. 

(4) 7 W. R* 6. 


(1) 4 0. 33. 

(3) 10 B.Ii.R. 364 = 19 W.R. 167. 
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of a porfeiotD of a joint family property, including the interest of the lunatie, 
is bad so far as the share of the latter is concerned, on the ground that 
the manager, who was the lunatic’s brother, did not hold a certificate 
under Act XXXV of 1858. It must be taken that the sale in this case 
was effected by Hari Madhab, brother of the lunatic, to pay off a debt of 
the joint family, and that there was necessity for the sale. I entertained 
during the course of the argument some doubt as to bow this questi'^n 
should he answered ; but on the whole I have come to the conclusion that 
it must ha answered in the negative, in other words, I think the sale is 
good and binding. 

Two points have been urged before us on behalf of the plaintiff, 
appellant, and the first point is upon the construction of the kobala 
in question. It is contended for the appellant that on the construction 
of the deed Hari Madhab only sold his own interest [ 590 ] in it and 
not the interest of his then lunatic brother, the present plaintiff. 

If the document stood alone and the question were one merely of the 
construction of the document as it stands, there might be some difficulty 
in saying that it passed anything more than the interest of Hari Madhab. 
But the authorities cited appear to me to establish that in a case of this 
class, the Court may take into consideration not only the language of the 
deed itself, but may look into all the surrounding circumstances in order 
to ascertain what the true intention of the parties was. This being so, it 
is not an unfair inference from the findings of the Court below that the 
purchaser intended to buy, and that Hari Madhab intended to sell, not 
only the share of Hari Madhab in the tank in question, but also the share 
of his lunatic brother. Taking then the deed in connection with the 
surrounding circumstances, the right conclusion is I think, that the sale 
included, and was intended to include, both the shares. 

Upon the second point, the decision of this Court in the case of Court 
of Wards v. Kupulmun Singhil) where it was held — I am now reading from 
the head note — ■’* That all dealings with a lunatic’s property must be made 
by the hands of a guardian or manager to be appointed by the supreme 
civil power ; the legality of the guardianship depending on such appoint- 
ment, ” is an authority in the plaintiff’s favour. But in a later case 
decided by a Pull Bench of this Court — Ram Ghunder Ghuckerhutty v. 
Brojo Nath Mozumdar (2) it was held that it was not the intention of Act 
XL of 1858, which was no doubt an Act applicable to infants and not to 
lunatics — '*to alter or affect any provision of Hindu or Mahomedan law as to 
guardians who do not avail themselves of the Act. The scope of the 
enactment is merely to remove legislative prohibitions to confer expressly 
a certain jurisdiction, and. to define exactly the position of those who avail 
themselves of, or are brought under, the Act, leaving persons to whom 
any existing rules of law apply unaffected.” 

[ 591 ] That case no doubt applies to the case of an infant and not to 
that of a lunatic, but the statute realting to lunatics (Act XXXV of 1858) 
was passed in the same year as that relating to infants, and the provisions 
of the two Acts, qua the present point, are substantially, if not absolutely, 
analogous. Although, as I said before, I, in the first instance, entertained 
some doubt on the point — a doubt which was fostered by the circumstance 
that there is no express provision in the Mitakshara for the case of a 
lunatic, though there is for the case of a minor — I think the reasoning 
upon which the judgment in the later Pull Bench case is . based applies 
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with equal force to the case of a lunatic as to the case of an infant. It is 
difficult to see any real distinction in principle between the two cases,, 
having regard to the wide and somewhat general powers of the manager 
of Hindu joint family property, and which prevail according to Hindu law. 
The necessity for the sale must of course be shown. 

L'pon these short grounds I am of opinion that the sale in question is 
good, and that it binds the share of the lunatic. 

Tlie appeal therefore fails, and must be dismissed with costs, but 
there will be no costs of the reference by Mr. Justice Stevens, which 
proved to be abortive. 

!RIac'PHEKSON, J. — I think that on the facts found, the plaintiff’s 
brother had power to dispose of the plaintiffs interest in the tank in ques- 
tion, the plaintiff being a lunatic at the time of the sale. Tbe tank was 
the joint property of the two brothers, and the nlaintiff’s brother was in 
the position of the manager. Act XXXV of 1858 does not make tbe 
appointment of a guardian or manager compulsory in the case of every 
lunatic, nor does it deprive the managing member of a Hindu family, one 
of the members of which is a lunatic, of the powers of dealing with the 
family property in case of necessity. The authority of the case of Coiirt of 
Wards v. Kupnlvinn Singh (1) has, I think, been greatly shaken by the case 
of Ram Chimder Chnkerhuity v. Brojo Nath Maznmdar (2) decided by a 
Full Bench of this Court. Reasons which led the Full Bench to hold 
[592] that a do. facto guardian of a minor has authority in case of 
necessity to deal with the infant’s property, apply, in my opinion, equally 
to the case of a Plindu family, one member of which is a lunatic. 

On the other point as to whether the sale did actually pass the 
interest of the plaintiff, I agree in the view expressed by the learned Chief 
Justice. 

Trevel'N'AN, J. — I also agree in the view taken by the learned Chief 
Justice on both the questions. As regards the first question, I think that 
it is always to be determined in these cases, from the terms of the deed 
and surrounding circumstances, what the parties intended should pass, 
whether they intended that tlie share of the miner, or the lunatic, as the 
case may be, should pass, or whether they only intended that the 
person who was acting for sucli a minor or a lunatic, should be considered 
as dealing with his own property. In this case one-twelfth share of 
the property did actually belong to the manager himself and one-twelfth 
belonged to the lunatic. Looking at the deed itself and having^ 
regard specially to the decision of the late Sir Barnes Peacock, Chief 
Justice and Mr. Justice Dwarka Nath Mitter in Jzidoonath Chucker- 
hiUty V. James Tweedie f3) I am bound to say that the property of the 
lunatic passed by the sale in question. In that case, as in the present 
case, the manager had, apparently, a share of bis own, besides the share 
with which he was dealing. The learned Chief Justice there said: * In this 
case it appears to be clear that the vendors intended to pass the whole 
property and not merely the share which they passed in their own right. 
first — because they professed to sell the whole, and. seco7idly, because in 
the deed thev recite a necessity which it would have been wholly 
unnecessary for them to have done if they were selling in their own right. 
In the present case, also, the manager professed to sell the whole one-sixth. 
In this case, also, he professed to sell such property in order to pay ofif & 
debt which is admitted to be a joint family debt. It is described in the 

fl) 10 B.L.R. 804 = 19 W.R. 163. (2) 4 0. 929. (3) 11 W. R. 30. 
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plainb as a joint family debt, and throughout it has been treated as such. 
It seems to me, therefore, that there is [393] absolutely no distinction 
whatever between the case of Judoonath Chuckerbutty v. James Tweedie U) 
and the present case. T, therefore, hold that the parties must have 

intended that the whole one sixth should pass. n m i 

I also agree in the view that the decision in Itavi Chunder Lnucktr- 

hutty V. Brojo Nath Mozumdar (2) practically concludes this case on the 

point referred to us. _ ^ 

BanBRJEE, J. — I am of the same opinion. Upon the nrst oi toe 

two points raised, namely, that relating to the construction of the 
conveyance, I do not think it necessary to add anything to what has been 
said in the judgments of the learned Chief Justice and Mr. Justice 

Trevelyan. , ^ , . . , . 

Upon the second point, which is the one that has given rise to this 

reference, I wish only to add a few words in answer to the contention 

raised by the learned vakil for the appellant, that the case of a lunatic 

is distinguishable from that of a minor. The distinction which is 

sought to be drawn is this: Whereas the case of a minor is expressly 

provided for by Hindu law. and it was this express provision of 

Hindu law that was made the basis of the decision of the Full Bench in 

the case of Bam Chunder Ghukerbutty v. Brojo Nath Mozumdar (2). there 

is no such provision relating to the case of a lunatic. And the^ being 

no such orovision relating to the case of a lunatic, it is argued that the 

only authority dealing with his property must be that derived from Act 

XXXV of 1858. . . . 

The answer to this argument, in my opinion, is this : ihougn 
the passage of the Mitakshara which is referred to, namely, Mitakshara, 
chap. I, s. I, para. 29, relates only to the case of minors, the text 
of Brihaspati upon which that passage is a comment, and which is 
quoted in the preceding paragraph, is quite general in its terms, and 
would include the case of a lunatic, or other disqualified person, just as 
much as that of a minor ; and if that is so, it cannot be said that the case of 
a lunatic is absolutely unprovided for in Hindu law. The view I 
[594] supported by a' decision of this Court in the case of Gouree Nath y. 
Collector 'of Monghyr (3). That being so, I do not think that there can be 
any reason for distinguishing the case of a lunatic frona that of a minor, 
in regard to whom it has already been settled by the decision of this Court 
in the case of Bam Chunder Chuckerbutty v. Brojo Nath Mozumdar {2), 
that a de facto guardian or manager has the power of dealing with hia 
property in case of necessity. I think the rule of law which requires a 
purchaser in such a case to prove necessity m order to sustain the 
alienation in his favour, is a sufficient safeguard against the interest of the 

lunatic being sacrificed! 

Stevens, J. — I agree. 

„ „ ^ Appeal dismissed. 
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Before Sir Francis Wiiliam Maclean, Kt., Chief Justice, Mr. Justice 
Macpherson, Mr. Justice Trevelyan, Mr. Justice Banerjee and Mr. 

Justice Jenkins, 


Gopal Chunder Manna and others (Judgment-dohtors) v, 
Gosain Das Kalay (Decree-holder) J [25fch January, 1898.] 

Limikition Act of 1877), sck. Jl, art, 179, els, (4) and i2)~Ex€CUtion of decree, not 
materiallif defective. Application for — Application returned for amendment'^Code 
of Cwjl Procedure (Act XIV of :882), ss. 235 and 248— £>ecrce against joint 
defendants^ Appeal by one of several defendants against part of the decree, 

Tho plainti0 obtained a joint decree against defendants for possession of 
immoveable property and damages on 2l8t May 1886. Against thatdecreeall the 
defendants except defendant No. 1 appealed, and on 2nd July 1887 so much of the 
decree was reversed as made the appealing defendants liable for damages but was 
affirmed in all other respects. A second appeal by the plaintiS from the decree 
of the appellate Court was dismissed by the High Court on 9th July 1888. An 
application for execution of the decree was made by the plaintiff on 7th July 1891 
within three years from the date of the final decree, dated 9th July 1888. 

[595] The prayer was for issue of notice on the judgment-debtor for delivery of 
possession, for attachment and sale of certain immoveable properties, for 
realization of costs and damages decreed. Notice under s. 248 of the Code of Civil 
Procedure was issued on tho judgment-debtors on 8th September 1891. The 
judgment-debtors, except defendant No. 1. objected that as the application did 
not contain the right number of suit and date of decree it was not in accordance 
with law, and as no other application had been made within three years from date 
of decree, the execution was barred by limitation. Defendant No. 1 objected 
that limitation as against him would run from 2l8t May 1886, there being no 
appeal by or against him from the decree of that date. 

Held, that material defects only could vitiate an application, and as the 
defects in the present application for execution were not material, it was not 
barred by limitation. Asgar AH v. Troilokya Nath Ohose (1) and Gopal Shahy^ 
Jankx Acer (2), distinguished. 

Held, also, that even if such application was defective as an application for 
execution of decree it was still an application to take some stop in aid of 
execution,^ namely, to issue a notice under s. 248, which was necessary, tho 
decree having been passed more than a year before, and such notice having been 
issued, it kept the decree alive. 

Behari Lai v, Salik Ram (3) and Dhonkal v. Phakkar (4), referred to. 

Held, further, that limitation against defendant No. 1 would run from date of 
the decree in appeal, therefore the application for execution was not barred by 

limitation. Ounga Mooife v. Shib Sunker (5), followed. J/os/itat*u?i-nissa v. 
Rani (6), distinguished. 

[F., 23 A. 162 = 21 A.W.N. 31 ; 23 B. 60 (67) ; 4 Ind. Gas. 1154 = 3 8.L.R. 171 : 18 M.D. 

J. 14;; 22P.R. 1905 = 57 P.L.R. 1905; 32 P.R. 1907 = 8 P.L.R. 1908; 116 P.R. 

1907; R.. 34 C. 874 = 7 C.L.J. 305; 26 M. 91 (F. B.) ; 36 M. 104 = 10 Ind. Gas. 

552 = 21 M.L.J. 546 = 10 M.L.T. n9 = (19ll) 2 M.W.N. 93; 14 C.W.N. 491 = 5 

Ind. Gas. 679 ; 10 Ind. Gas. 411 ; 5 O.G. 217 (219i ; 5 N.L.B. 8 = 1 Ind. Gas. 240; 
22 Ind. Gas. 685.] 

This case was referred to a Full Bench by Maclean, C.J., and 

Banerjee, J., on the 9th August 1897. The order of reference was as 
follows : — 

OEDER OF REFERENCE TO FULL BENCH. 

Banerjee, J. — This appeal arises out of an application for execution 
of a decree for possession of certain immoveable property and for damages. 
The first Court, on the 21st May 1886, gave the plaintiff a decree for 

• Reference to the Pull Bonoh in Appeal from Order No. 88 of 1896, 

(1) 17 C. 631. (2) 23 C. 217. (3) 1 A. 676. 

(4) 15 A. 84. (5) 3 O.L.R, 430. (6) 18 A, 1. 
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possession and for damages againsb all fcbe defendants. Against that 
decree all the defendants, except No. 1, preferred an appeal, and the 
appellate Court, on the 2nd July 1887, reversed so much of the decree 
as made the appealing defendants liable for damages, but it affirmed the 
[596] decree in every other respect. And a second appeal from the 
decree of the appellate Court was dismissed by the High Court on the 
9th of July 1888. 

The first application for execution was made in the Court of the 
first Munsif of Howrah on the 7th of July 1891 ; it was returned by the 
first Munsif on the 21st of August following for want of jurisdiction ; 
and it was presented on the same day to the proper Court. The 
application asked for issue of notice on the judgment-debtor for delivery 
of possession and for attachment and sale of certain immoveable 
properties for realization of the costs and damages decreed. Notice 
under s. 248 of the Code was issued on the judgment-debtors on the 
8th September 1891, and on their objection that the particulars 
required by s. 235 were incorrectly stated, the application was, by an 
order of the Court, dated the 11th January 1892. allowed to be amended. 
This last-mentioned order was reversed by the appellate Court, and 
the Munsif was directed to deal with the application for execution as 
originally made ; and the execution case was dismissed by the 
Munsif, on the 13th July 1892. for want of prosecution. A second 
application for execution made on the 15th August 1893 was rejected on 
the 4bh April 1894 for incorrectness in the statement of necessary 
particulars, and then the present application was made on the 19th of 
June 1894. The judgment-debtors urged that it was barred by 
limitation ; the first Court gave effect to this objection, but the lower 
appellate Court has reversed the decision of the first Court, and ordered 
execution to proceed ; and hence this appeal by the judgment-debtors. 

Two contentions have been raised in this appeal : — 

First , — That execution is barred against all the defendants, as the 
application of the 7th of July 1891 was not one according to law ; and 
as there was no other application within three years even from the date 
of the decree of the High Court ; and 

Second , — That even if the application of the 7th of July 1891 be held 
to be one according to law, still execution is barred against defendant 
No. 1, as time runs in his case, not from the [597] date of the decree 
of the High Court, but from the date of the decree of the first Court, 
that is, the 21st of May 1886, there having been no appeal by or against 
him from that decree. 

In support of the first contention, it is argued by the learned vakil 
for the appellants that many of the particulars required by s. 235 of the 
Code were incorrectly stated in the application of the 7th of July 1891, 
and that it cannot therefore be regarded as an application made according 
to law within the meaning of art. 179, cl. 4 of sch. II of the Limitation Act ; 
and the cases of Asgar AH v. Troilokya Nath Ghose (1) and Gopal Sak v. 
Janki Koer (2) are relied upon. It was conceded, however, and very pro- 
perly conceded that the decree-holder was entitled under s. 14 of the 
Limitation Act to exclude from computation the time from the 7th July 
to the 21st August 1891. 

That being so, and the decree-holder being admittedly entitled to 
reckon time as against at least some of the judgment debtors from the date 

(1) 17 C. 631. (2) 23 C. 217, 
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of the final decree in appeal, that is, the 9th of July 1888, execution is not 
barred against tliem, if the application of the 7th July 1891 is one within- 
the meaning of cl. 4 of art. 179, that is, if it is an application according to 
law within the meaning of that clause. 

Now the question whether an application for execution* or for taking 
some step-in-aid of execution is one according to law within the meaning 
of art. 179, cl. (4), has to be determined with reference to the circumstances 
of each case : and while on the one hand an application must be in subs- 
tantial compliance with the law in order that it may be regarded as one 
coming within the meaning of cl. 4. on the other hand, it is not every 
informality that would vitiate an application and take it out of that clause.. 
Were it otherwise, bona fide applications for execution would fail to save 
limitation owing to trivial defects of form. — a result which I do not think 
the Legislature could have intended. The view I tako is amply supported 
bv the authority of decided cases, [5983 of which I need only refer to 
Bal Kislien v. Bedmati (1) and Bama v. Varada (2). 

The two cases cited by the learned vakil for the appellants are clearly 
distinguishable from the present. In Asgar AH v. Troilokya Nath 
Ghose (3), while the decree-holder, as I gather from the judgment of 
Prinsep, J., asked for the sale of the immoveable property of the judgment- 
debtor “ as per list,'* no list was attached to the application, so that the 
application did not comply with s. 237 of the Oode, and no execution could 
be taken out thereon owing to this material defect. So also in Gopai Sah v, 
Jankt Roer(^'^ the application, which was considered to be one not according 
to law, was found to be materially defective in not complying with ss. 235- 
to 238. Mr. Justice Prinsep in his judgment in this last mentioned 
case observes ; " One of the errors committed by the decree-holder 
was in mis-stating the amount of his decree in a lesser sum than he 
was given, and the Subordinate Judge has consequently limited the 
execution to that smaller sura. If that had been the only defect the 
decree would have been capable of being executed for the smaller sum. 
But in other respects, which it is unnecessary to mention, the application 
failed to comply with the requirements of ss. 235, 236, 237 and 238 
applicable to the case.” These observations go to some extent to support 
the view I take, that it is only material defects that can vitiate an 
application. In the present case, the defects in the application of the 7ch 
of July 1891, as the lower appellate Court has shown, were not of a 
material character. The application asked for delivery of possession of the 
property covered by the decree, and the decree could well have been executed 
so far as this part of the prayer was concerned. It is admitted again 
that the application contained a list of the immoveable property sought 
to be attached and sold for the realization of the money decreed, 
so that there was no want of compliance with the provisions of 
[599] s. 237 of the Code here. Moreover, though the amendment allowed 
by the first Court was set aside on appeal, the appellate Court did not 
treat the application as one not made according to law, but remanded the 
case to the first Court to deal with the application as originally made ft 
course which it could not have taken if the application had been considered 
as not made according to law. Lastly, granting that the application of 
the 7th of July 1891 was informal and defective as an application for 
execution of decree, it was at any rate, as pointed out by the learned vakil 
for the respondent, an application to take some step-in -aid of execution, 

(1) 20 0. 388. (2) 16 M, 142. (3) 17 C. 631. (4) 23 0. 217. 
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that is to say, to issue a notice under s. 248 of the Code which was here 
necessary, the decree having been passed more than one year before. A 
notice was issued according to the prayer made in this application, and 
the application and the notice were sufficient to keep the decree alive. See 
Behari Lai v. Salik Ram (1) and Dhonkal v. Phakkar(2). 

The first contention of the appellants must therefore fail. 

In support of the second contention that time runs as regards defend- 
ant No. 1 from the date of the decree of the first Court, the cases of Htir 
Proshad v. Enayet Hossein (3) and Raqhu Nath v. Abdul Hye (4) are 
relied upon. These cases are in conflict with that of Gunga Moyee v. Shib 
Sunker (5) which I am inclined to follow, as the decision in this last 
mentioned case appears to be more in conformity with the language of 
the law. than that in the two cases cited for the appellants. Moreover, 
expl. I to art. 179 of sch. II of the Limitation Act makes a 
distinction between a joint decree against several defendants and a decree 
in which separate reliefs are granted against different defendants, with 
reference to cl. 4, while no such distinction is made with reference to 
cl. 2 ; and this to my mind is a clear indication that the [600] 
Legislature intended that time should run from the date of the final decree 
of the appellate Court where there has been an appeal irrespective of the 
question whether the appeal related to the whole decree or not. 

In this conflict of decisions in this Court, a reference to a Full Bench 
becomes necessary, and as this is an appeal from an appellate order having 
the force of a decree, the whole case must be referred to a Full Bench. 

Maclean, C. J. — I agree that this case should be referred to a Full 
Bench, reserving my opinion upon the question raised.” 

Babu Prosoiino Gopal Roy, for the appellant. 

Babu Nil Madhttb Bose and Babu Shib Chunder Palit, for the 
respondent. 

Babu Prosonno Gopal Roy, — The application for execution is barred 
by limitation. It is a defective application, as it does not give the right 
number of the suit, the date, and the amount of the decree. That being 
so, the application is notone made in' accordance with law. See s. 23fi 
of the Code of Civil Procedure, and the cases of Gopal Sah v. Janki 
Koer (6) and Choiodhry Paroosh Ram Das v. Kah Puddo Banerjee (7). 
If it is an application not made in accordance with law, the issue of 
a notice under s. 248 of the Code of Civil Procedure would not save 
limitation. Application in aid of execution must be made according 
to law, in furtherance of the execution proceedings under a decree. 
See Suj an Singh y. Hira Singh (8) and Daltchand v. Bai Shivkor (9). 
The execution as against defendant No. 1, at least, has beon barred by 
limitation. Limitation as against him would run either from the date of 
the decree of the first Court, or of the appellate Court, as there was no 
appeal by or against him. See the cases of Hur Proshand Roy v. Enayet 
[601] Hossein (3), Harkant Sen v. Biraj Mohan Roy{\Q), Mashiat-unnissa 
V. Rani (11). Muthu v. Chellappa (12), Raghu Nath Singh v. Pareshram 
Mahata (13). Mullick Ahmed Zumma v. Mahomed Syed (^14). 

Babu Nil Madhub Bose, for the respondent, was not called upon. 

The opinion of the Full Bench was delivered by Maclean, G. 
(Macphebson, Trevelyan, Banerjee, and Jenkins, JJ., concurring.*) 
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OPINION. 

Maclean, C.J. — Although in the reference I have reserved my opinion 
on the point referred to the Full Bench, I had the advantage of hearing 
the arguments addressed to Mr. Justice Banerjee and myself in the Court 
below, and of discussing the matter with him. and I am in entire 
agreement with the opinion he has expressed upon the question of whether 
the application for execution of the 7th July 1891 was or was not one 
according to law. I concur both in the reasoning and in the conclusion 
exoressed by Mr. Justice Banerjee; and as regards the point which has 
been referred to the Full Bench, namely whether the time from which 
the period is to begin to run is, as regards the defendant No. 1, the date 
of the decree pronounced on the appeal or the date of the decree of the 
first Court, I am of opinion that it begins to run from the date of the decree 
on appeal. I only propose to add one or two brief remarks to what Mr. Justice 
Banerjee has said. With respect to the case decided in the Allahabad 
High Court, the case of Mashiat-un-nissa v. Bani (1) the first comment I 
make is that in that case there was a marked difference of opinion amongst 
the Judges who heard and decided it, and, in the next place, the facts were 
clearly distinguishable from those of the present case, inasmuch as here 
the decree was a joint one, whilst in the Allahabad case the decrees were 
[602] separate, or any way tantamount to separate decrees against each of 
the defendants. There is no doubt a dictum of C.J. Edge which supports the 
present appellant’s view, butiD was obiter and not necessary for the purposes 
of that particular decision. I allude to the passage as to the application of 
cl. 2, art. 179 on p. 13. For myself I prefer the reasoning and the 
conclusion of the two learned Judges who were in the minority in that 
case, and to read the language of sub-s. 2 of art. 179 of the second 
schedule to the Limitation Act according to the ordinary signification of 
the words used. That article says that, where there has been an appeal, 
the date of the final decree or order of the appellate Court shall be 
taken to be the time from which the period is to begin to run. There is 
no such qualification in the article as is suggested by the majority 
of the Judges in the Allahabad case, and which must be read into 
the article in order to support their view, nor is there anything to 
lead me to suppose that any such qualification or modification was 
intended by the Legislature. The language of the article is reasonably 
clear, and in my opinion the safer course is to construe it according 
to the ordinary meaning of the words used. Again, upon the question 
of convenience, the convenience seems to me to be all in favour 
of the view which I take. In my opinion, the answer to the question 
submitted to us should be. that the time runs, as against the defendant 
No. 1, from the date of the final order of the appellate Court, 
which was that of the High Court, dated the 9th July 1888 ; and that 
being so, the application for execution of the 7th July 1891 was not out 
of time. The appeal fails and must be dismissed with costs, including 
the costs of this reference. 

Macpherson, J. — I agree with the Chief Justice on both points. 

Trevelyan, J.--I also agree. 

Banerjee, J. — 1 am of the same opinion, 

Jenkins, J. — I am of the same opinion. 


s. C. G. 


(1) 13 A. 1. 
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[603] FULL BENCH REFERENCE. 


Before Sir Francis William Maclean^ KL, Chief Justice, Mr, Justice FULL 
MacphersoJi, Mr, Justice Trevelyan, Mr. Justice Bancrjee, Bench. 

and Mr, Justice Jenkins. 

25 C. 603 

Pbeonath Shaha (Defendant No. 1) v, Madhu SUDAN Bhuiya fP B.t = 

(Plaintiff.)'^ [Ist February, 1898,] 2 C.W.N. 

362. 


Evidence Act il of 1872), $. 92— Mortgage sale— Conduct of parties— Oral evidence 
tolien admissible to prove that an apparent sale is a mortgage — Admissibility of parol 
evidence to vary a written ccnitract. 

Oral evidence of the acts and conduct of parties, such as oral evidence that 
possession remained with the vendor notwithstanding the execution of a deed of 
out-and-out sale, is admissible to prove that the deed was intended to operate 
only as a mortgage. 

[DisB., 3 N.D.R. 19 ; F., 26 C. 160 (163); 28 C. 266 = 5 C. W. N. 351; 28 C. 289 = 5 G. 
W.N. 326; R., 12 C.L.J. 439 = 8 Ind. Cas. 790 ; 13 O.L. J. 284 = 8 Ind. Cas. 47; 
9 C.W.N. 178 <1831 , 13 Ind. Cas. 449 ; 3 L.B.R. 100 (106) ; 72 P.R. 1901 = 114 
P.L R. 1901 : D,. 6 C.W.N.60 (61).] 

This case was referred to a Full Bench by Banerjee and 
WilkjNS, JJ., on the 24th November 1897, with the following opinion: — 
“ This appeal arises out of a suit brought by the plaintiff-respondent, 
for declaration of his title to, and confirmation of his possession of, an 
8 annas share in certain plots of land on the allegation that the said share 
belonged to two brothers, Panchcowri Maity and Bonomali Maity ; that 
Panchcowri, without the knowledge and consent of his brother, mortgaged 
the entire 8 annas share to Bama Sundari Dassi. wife of Khetra Mohun 
Shaha. by a deed appearing on the face of it to be a deed of out-and-out 
sale, but both Panchcowri and Bonomali continued to be in possession of 
the land as before ; that the shares of the two brothers having passed by 
inheritance to Mohendra Nath Maity, son of Panchcowri, he redeemed the 
mortgage to Bama Sundari ; that on his death his mother Puti Dasi, 
having inherited the said property, sold it to the plaintiff in 1297, and the 
plaintiff has since been in possession of the same ; that Hari Churn Maity, 
defendant No. 2, having fraudulently obtained possession of the kobala or 
mortgage deed [604] in favour of Bama Sundari, and having, in collusion 
with defendant No. 1, Preonath Shaha, who claims to be the heir of Khetra 
Mohun Shaha, suffered a fraudulent decree for arrears of rent to be obtained 
against himself by Preonath, induced Preonath to cause the property in 
dispute to be advertised for sale ; and that hence the plaintiff is obliged to 
institute this suit. 

The defence, so far as it is necessary to be referred to for the pur- 
poses of this appeal, was that the alleged mortgage to Bama Sundari Basi 
was really an our-and-out sale to her husband Khetra Mohan Shaha by 
Panchcowri and Bonomali under a registered deed of sale, dated the 8th 
Falgun 1269 ; that the plaintiff*s vendors did not hold adverse possession 
of the property in dispute for twelve years ; and that the decree obtained 
by defendant No. 1, who was the heir of Khetra Mohun Shaha, against 
defendant No. 2, and the proceedings taken in execution thereof, were not 
fraudulent and collusive, but were hona fide and valid. 

“ The first Court found for the defendant No. 1 and dismissed the 
suit. On appeal by the plaintiff the lower appellate Court has reversed 

■ I . ■ I, ' ' I 

• Reference to the Pull Bench in appeal from Appellate Decree, No. 205 of 1896. 
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the first Court’s decision and given the plaintiff a decree, holding that the 
deed of the 8bh of Falgun 1269. fchousih executed by both Panchcowri and 
Bonomali, was one of mortgage and not of sale, and that the plaintiff and 
his predecessors-in-tibie had been in possession of the property in dispute 
for more than twelve years. 

" Against that decree ot the lower appellate Court defendant No. 1 
has preferred this appeal, and it is contended on his behalf. — 

“ — -That the lower appellate Court is wrong in admitting parol 

evidence to contradict the terms of the deed of the 8bh Falgun 1269 ; and 
Second . — That even if the deed be held to be a mortgage deed, the 
lower appellate Court is wrong in giving the plaintiff a decree without 
finding that the mortgage was either satisfied or extinguished. 

“ In support of the first contention, s. 92 of the Evidence Act is relied 
UDon for the appellant, while the learned [605] vakil foe the respondents 
in answer cites the cases of Baksu Lakshman v. Govinda Kanji (1), and 
Hem Chunder Soor v. Rally Churn Dass (2\ as showing that s. 92 of the 
Evidence Act is no bar to the admission of evidence ot acts and conduct 
upon which the lower appellate Court has held the deed in question to be 
one of mortgage and not of sale. 

*' There is some conflict of authority upon the point, and some little 
difficulty in reconciling those cases which favour the respondent’s view 
with the provisions of s. 92 of the Evidence Act. 

“ In the case of Kashee Hath Ghatterjee v. Chundy Churn Banerjee (3) 
decided before the Evidence Act was passed, the majority of a Full Bench 
of this Court held that evidence of an oral agreement was not admissible 
to prove that a deed of sale was intended to operate only as a mortgage, 
but that evidence of the acts and conduct of parties, as for instance evi- 
dence of possession having been allowed to remain with the vendor, was 
admissible for that purpose. 

“ In Daimoddee Paik v. Kaim Taridar (4) which was decided by 
this Court after the Evidence Act had come into force, it was held that 
9. 92 of that Act had altered the law and was a bar to the admission of 
evidence of the kind which was considered admissible in the Full Bench 
case justreferred to, and it was pointed out that there was “ some difficulty 
in comprehending the distinction between the admissibility of evidence of 
a verbal contract to vary a written instrument and the admissibility of 
evidence showing the acts of the parties, which after all are only indioations 
of such unexpressed, unwritten agreement between the parties.” And 
somewhat to the same effect is the case of Eavi Doyal Bnjpie v. Heera 
Lall Paray (5;. 

On the other hand it has been held by the Bombay High Court 
[606] in Baksu Lakshman v. Govinda Kanji (1) by the Madras High 
Court in Venkatratnavi v. Reddiah (6) and by this Court in Tleyn Chunder 
Soor V. Rally Churn Das (2j and Rasi Nath Das v. Hurrihjir Mooherjee(7) 
that 8. 92 of the Evidence Act does nob alter the rule laid down in Kaskee 
Nath Ghatterjee v. Chundy Churn Banerjee (3), and that the ground upon 
which the evidence of acts and conduct is admitted, is that the Court 
should not permit the perpetration of fraud. But as has been well 
pointed out in a work of which the learned vakil for the respondent is the 
author (see R. B. Ghose’s Mortgage, second edition, p. 66), the fraud 
referred to in proviso (1) of s. 92, which would warrant the admission of 


(1)4B. 694. (2) 9 0.628. (3) 6 W. R. 68. (4) 6 0.300. 

(5) 3 O.L.R, 386. (6) 13 M. 494. (7) 9 0. 898. 
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oral evidence to vary a written instrument, must be contemporaneous and 
nob subsequent fraud, that is fraud which prevented the insertion of the 
alleged agreement in the deed and not fraud which consists in a false 
denial of the agreement; for, if fraud of this latter description were to be 
allowed to make oral evidence admissible to contradict a document, it 
would render the section nugatory, the object of the section evidently 
being to avoid falsehood and perjury in the great majority of cases, even, 
at the risk of allowing fraud to go undetected in a few instances. 

“The case of Kader Moideen v. Nepean (1), to which our attention 
was called by the learned vakil for the respondents, does nob in our 
opinion touch the point now raised, the ground upon which their 
Lordships of the Privy Council based their judgment in that case having 
reference more to the construction of the written instruments than to the 
effect of oral evidence to vary them. 

“ The ground upon which the admissibility of the evidence of acts 
and conduct of parties to contradict a written instrument, in cases in which 
there is no contemporaneous fraud, may he [607] based, notwithstanding 
the provision of s. 92 of the Evidence Act, is we think this : that s. 92 of 
the Evidence Act, with a view to prevent falsehood and perjury, excludes 
■evidence of “ any oral agreement or statement " as to which perjury is easy, 
for the purposes of varying a written instrument ; but neither the letter 
nor the spirit of the section excludes oral evidence which seeks to vary a 
written instrument, nob by proving a mere verbal agreement or statement 
as to which perjury may be easy, bub by proving acts and conduct of the 
parties as to which perjury is not equally easy, and which would be 
inconsistent with the view that the instrument was intended to operate in 
the form in which it appears. 

“ Having regard to these considerations, and to the fact that the 
balance of authority is in favour of the admissibility of the evidence upon 
which the lower appellate Court has held the deed in this case to be 
one of mortgage, we are inclined bo hold that the first contention of 
the appellant should be disallowed. But as there is a clear conflict 
between the decisions of this Court in the cases of Daimoddee Paik v. 
Kaim Taridar (2) and Hem Chunder Soorv. Rally Ghurn Das (3) which 
are both in point, the question whether oral evidence of the acts and 
conduct of parties is admissible to condradict the deed in this case must, 
under Rule I of chap. V of the Rules of this Court, be referred for decision 
to a Full Bench. And- as the question arises on an appeal from an appellate 
decree, the whole case must be so referred under Rule II, the point upon 
which we differ from the decision of this Court in Daimoddee v, Kaim 
taridar (2) being whether oral evidence of the acts and conduct of 
parties, such as oral evidence that possession remained with the vendor 
notwithstanding the execution of a deed of out-and-cub sale, is admissible 
to prove that the deed was intended to operate only as a mortgage. 

“ We may add that in our opinion the second contention of the learned 
vakil for the appellant ought to succeed, and the case ought to go back 
to the lower appellate Court, as the learned [608] Subordinate Judge has 
not determined the question whether the mortgage had been extinguished 
or satisfied, nor has he even stated that as one of the questions requiring 
determination. The finding as to possession cannot help the plaintiff, 
because if the plaintiff’s predecessors in title were mortgagors of the 
property, their possession could not bar the right of the mortgagee.” 
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Babu Umakali Mookerjee, for the appellant. 

Dr. Rash Behary Ghosh and Babu Diqamhar Ghatterjee, for the 
respondent. 

The judgment of the Full Bench (Maclean, C. J.. and Macpherson, 
Trevelyan, Banerjee and Jenkins, JJ.) was as follows 


25 G. 603 
(P.B.) = 

2 C.W.N. 
562. 


JUDGMENT. 

Maclean, 0. J. — In regard to the question of law, w^hich was the 
main ground for this reference, namely, whether oral evidence as to the 
acts and conduct of the parties was admissible to prove that the deed in 
this case was intended to operate as a mortgage and not as an out-and-out 
sale, the learned vakil who appeared for the appellant stated that, having 
regard to the authorities, he could not successfully contend that such 
evidence was not admissible. We think the authorities establish that in 
such a case, evidence directed to the acts and conduct of the parties 
would be admissible. Upon the main question submitted to us on this 
reference, the appellant consequently fails. 

Upon the other point, whether the case ought to go back to the 
lower appellate Court, upon the ground that the Subordinate Judge has 
not determined the question whether the mortgage has been extinguished 
or satisfied, we see no reason to differ from the conclusion of the two 
learned Judges who heard the case in the Division Bench. 

The case must go back for the determination of the question, but to 
be decided upon the evidence as it now stands. 

With reference to the coats of the appeal, and of the reference as 
regards the appeal as there has been a partial success on each side, the 
costs of the appeal must abide the result of the remand, but as regards the 
costs of the reference the appellant must pay them. 


S. C. G. 


Appeal allowed, case remanded. 


25 C. 609. 

[609] APPELLATE CIVIL. 

Before Mr, Justice Ghose aud Mr, Justice AiTieer Ali. 

Makbool Ahmed Chowdhry {Decree-holder) v, Bazle Sabhan 
Chowdhry {Judgment-debtor),^ [5th January, 1898.] 

Civil Procedure Code [Act XIV of s. 310A — Civil Procedure Code Amendment 

Act (V 0 / 1894 j—Atno7tn^ payable incorrectly calculated by an oficerof the Court. 

The judgment-debtor within thirty daya from the date of sale deposited in 
Court, under a. 310A of the Code of Civil Procedure, the amount oaloulated in the 
office of tho Muiisif as payable under the section. Tbo Munsif set aside the 
sale. On appeal to the High Court by the auction-purchaser on the ground that 
tho amount deposited by tho judgmont-debtor was not in compliance with a. 310A, 
and that before the sale could be set aside it was necessary for the judgment- 
debtor to pay, in addition to what ho deposited, a sum equal to five pet cent, 
of the purohaso money : 

Held^ that when the amount payable by the judgment-debtor under 8. 310A of 
the Code of Civil Procedure has been calculated by an offioor of the Court, and 
has been deposited, an order sotting aside the sale must bo made by the Court as 


• Appeal from Order, No. 195 of 1897, against the order of C. P. Caspersz, Esq., 
District Judge of Chittagong, dated tho 8th of February, 1897, affirming the order of 
Babu Romeah Cbunder Bose, Munsif of Sitakund, dated the 30th of September 1896, 


400 



XIII.] M. AHMED CHOWDHRY v. B. SABHAN CHOWDHRY 26 Cal. 611 


a matter of right ; the Munsif therefore was justified in setting aside the sale. 
Ugrah Lall v. Radha PersJiad Singh (1) referred to. 

[Appr . 22 M. 286 (288) ; R.. 4 Bur. L T. 28 = 9 Ind. Cas. 472 ; 1 O.C. 193 (196) ; D., 
26 C. 449 = 3 C.W.N. 283.] 

The facts of the case, so far as they are necessary for the purposes 
of this report, are sufficiently stated in the judgment of the High Court. 

Sir Griffith Evans^ Babu Sreenath Das and Moulvi Ahd\d Jaxoad, 
for the appellant. 

The Advocate-General (Sir Charles Paul) and Moulvi Serajul Islam, 
for the respondent. 

The judgment of the High Court (Ghose and Ameer Ali, JJ.) was 
as follows : — 


ms 

JAN. 5. 
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late 

Civil. 

25 C. 609, 


JUDGMENT. 

Ghose, J. — This is an appeal by the decree-holder, who is also the 
purchaser at the sale held in execution of the decree, [610] against an 
order setting aside a sale under s. 310A of the Code of Civil Procedure. 
It appears that after the sale bad taken place, the judgment-debtor applied 
to the office of the Munsif for the purpose of ascertaining the exact sum 
that he had to pay in satisfaction of the decree in accordance with the 
provisions of s. 310A ; and an account was prepared by the execution 
moburir shewing the amount payable by the judgment-debtor, and that 
account was signed by the Munsif. The judgment-debtor paid in the 
amount which was shewn in the account, and the Munsif subsequently 
set aside the sale in accordance with s. 310A. 

It has been contended, however, by the learned Counsel for the 
appellant that the amount that was deposited by the judgment-debtor 
was not in compliance with the requirements of s, 310A, and he has argued 
that it was necessary, before the sale could be set aside, that the judgment- 
debtor should pay, in addition to what he deposited, asum equal to fiveper 
centum of the purchase-money to the purchaser. It is not necessary in 
this case to decide the question whether, in a case like this whei'e the 
purchaser is decree-holder, and not a third party, a sum equal to five per 
centum on the purchase-money should be deposited by the judgment- 
debtor for the purpose of obtaining relief under s. 310A. It is sufficient 
to say that the judgment-debtor in this case paid in the exact sum of 
money which, upon calculation by the Court, was found to be due. and 
payable by him in accordance with the requirements of s. 310A. 

In the case of Ugrah Lall v. Badha Pershad Singh (l) decided by 
this Court and reported, and which has, as we understand, been recently 
followed in another case (unreported) decided by Macpherson and Ameer 
Ali, JJ., this Court, under circumstances somewhat similar to this, 
held that the sale should be set aside. Sir Comer Petheram, in 
delivering the judgment of the Court in the case of Ugrah Lall v. 
Radha Pershad Smgh (1) observed as follows : Section 174 provides no 
[611] machinery by which the amount payable under the section is to be 
ascertained, bub apparently from what has taken place in the case, the 
amount is in practice calculated in the office after notice to the decree - 
holder, and when that has been done, we think the amount so calculated 
and settled by the officer of the Court, has bean settled as the amount 
payable under the section, and that when the amount has been paid into 


(1) 18 0. 255. 
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Courc, an order to set aside the sale must be made by the Court as a 
matter of right. That was a case under s. 174 of the Bengal Tenancy 
Act, the wording of which is very similar to s. 310A of the Civil Proce- 
dure Coda with which we are concerned in the present case: and the 
principle which underlies that case is equally applicable here. 

We think that in the circumstances of this case the Munsif was 
justified in setting aside the sale which had taken nlace. The appeal will 
accordingly be dismissed and the application No. 1467 refused with costs. 

Amf:er Alt, J. — I concur. 





Appeal dismissed. 


25 C. 611 = 2 C W.N. 356. 

ORIGINAL CIVIL. 
Before 'Mr. Justice Sale. 


Girendro Coomar Dutt y. Kumud Kumari Dasi and others.* 

[llth March, 1898.] 

Mortgage - Further advm^ces — FiiuUab'c mcrtgage. on title-deeds already deyosUed 
under f. rcx)wxcs mortgage. 

The defendants had executed a mortgage in favour of the plaintiff, and 
hand'''d him the title-deeds of the mortgaged property. Subsequently the 
plaintifT advanced a further sum to the defendants, who agreed that the plaintiff 
should retain the title-deeda already held by him as a security for the repiyment 
of th*. further advances. There wa-^ r»o fresh deposit of the deeds. 

Held, that the plaintiff was entitled to be declared an equitable mortgagee in 
resr-ect of such hutber advance. 

Er parte Kennngton (1), applied. In re Deetham (2), referred to, 

[612] The facts of this case aro fully stated in the judgment of 
Sale, J., below. 

Mr. SinJia and Mr. J. G. Woodrofje, for the plaintiff. 

Mr. Tlenderson and Mr. SwinJioe, for the defendant Kumuil Kumari 
Dasi. 

Mr. Aertoom, for the defendant Johurry Lall Pal. 

Mr. ChuckfirbuUy, for the remaining defendant. 

JUDGMENT. 

Sale, J. — The main question which arises for determination in this 
case is whether the plaintiff is entitled to a further charge for Rs. 8,000 
by way of equitable morigage in respect of certain property which 
admittedly was mortgaged to him The facts are of a very simple 
character, ano are in ray opinion very clear, though as regards one point a 
question arit-es as to what is the proper inference to be drawn from them. 
The defendant Johurry Lall Pal carried on a piece goods business in 
Calcutta, and for the purposes of his business from time to time borrowed 
certain sums of money from Rajeuder Dut5, the father of the plaintiff. 
The transactions between Raiender Dutt and Johurrv Lall Pal commenced 
by a loan from Rajender Dutt to Johurry Lall Pal of a sum of Rs. 10.000 
as security, for whicli Johurry Lall Pal deposited title-deeds of the 
property in suit with Rajender Dutt, intending thereby to create an 
equitable charge as security for the loan in favour of Rajender Dutt. 

• Original Civil Suit No. 795 of 1696. 

(1) (1813) 2 V. & B. 79. (2) (1897) 18 Q.B.D. 380. 
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Subsequently Johurry Lali Pal, purporting to act for himself and for his 
wife Sreemutty Kumud Kumari Dasi, negotiated with Eajonder Dubb for 
a mortgage of Rs. 60,000, which included the original sum of Rs. 10.000 
obtained from him. and on the 18ih January 1890 a mortgage for 
Rs. 60,000 was executed in favour of Rajender Dutb by Sreemutty Kumud 
Kumari Dasi. Ic appears that the titla-deeils which were deposited with 
Rajender Dubb previous to the execution of the mortgage stood in the 
name of Sreemutty Kumud Kumari Dasi, and that Johurry Lall Pal, 
after the title-deeds had bero so deposited, purported to act UT)d6r the 
terms of a muktearnamah which he stated was executed in his favour by 
Sreemutty Kumud Kumari Dasi. Subsequently to the execution of the 
mortgage of the 18th of January 1890, Johurry Lall Pal was in want of 
further sums of money and he bon owed [613] sums amounting to 
Rs. 21,000 on three differout occasions, and on each occasion executed a 
promissory note in favour of Rajender Debt It was agreed between 
Rajender Dutt and Johurry Lall Pal that the title-deeds already in the 
possession of Raiender Dutt should be regRrded as a deposit to secure 
these further advances. At the same time Johurry Lall Pal, professing 
to act both for himself and for his wife, agreed that a regular legal 
mortgage should be executed bv himself and his wife to secure these 
further advances. On the 25bh August 1890 that mortgage, which is the 
mortgage in suit, was executed. In the year 1893 J'ohurry Lall Pal 
required a further advance for the purpose of his business, and acting, as 
the evidence shews, in precis-^ly tbe same way as when the former 
advances were obtained by him, he requested the plaintiff to lend him 
Rs.^ 16,000, agreeing that tbe title-deeds then in the possession of the 
plaintiff should be held by him as security for this further advance. The 

. , , ' ^ ^ end only a sum of Rs. 8,000. Tbe question 

is whether under tbe circumstances there is evidence of authority 
on the part of Johurry Lall Pal to bind his wife, and, if so, whether the 
plaintiff is entitled to rank as an equitable mortgagee in respect of this 
further advance of Rs. 8,000. So far as the evidence of authority goes, 
it appears to me that there is abundant evidence to vshew that Kumud 
Kumari was holding out to Rajender Dutt and to the plaintiff her husband 
as authorized on her behalf to borrow monies for her, and for that 
purpose to deal wibh the title-deeds so as to secure the monies borrowed. 
Ic is I think quite clear, both from the recitals which appear in the 
mortgage of the 25..h August 1890, and also from the allegations contained 
in the written scatement, both of Johurry Lall Pal and Kumud Kumari 
Dasi, thab Kumud Kumari Dasi knew thac her husband was acting as 
her agent for the purposes of his business, and bhab she authorized him so 
to do. That being so, the evidence is, it seems to me, sufficient to raise 
the implication of authority on tbe part of che husband to bind the wife 
in respect of the further sum of Rs. 8,000 which was borrowed by the 
husband under the circumstances I have already stated. The defendant 
Kumud Kumari Dasi in her written statement denies knowledge or 
authority in respect of this loan [614] of Rs. 8.000. Neither she nor 

her husband has been called for the purpose of supporting the defence 
which she sets up. 

The next question is, whether upon the facts the plaintiff is entitled 
to be regarded as an equitable mortgagee in respect of this further sum of 
Rs. 8,000. It is said there was no further or fresh deposit of title-deeds 
to secure the advance, and further that the title-deeds were held, not 
under an agreement to deposit, but under an agreement and a conveyance. 
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Authority has been referred to, from which it would appear that the Court 
of Chancery refused to extend the doctrine of the deposit of title-deeds 
creating an equitable mortgage to a case wheie the title-deeds were 
already held by the creditor under a mortgage in the nature of a conveyance. 
The authority referred to is an old case, and it would appear from the 
more recent case of In re Beetham (1) that the Courts in England would 
recognize an agreement that the title-deeds already held under a mortgage 
should be held as a security for a further advance, if such agreement satisfied 
the conditions oi the Statute of Frauds. 

Moreover, it is to be remembered that in the present case the title-deeds 
in suit were originally held under an agreement to deposit, and that the 
defendants Johury Lall Pal and Sreemutty Kumud Kumari Dasi from time 
to time regarded those title-deeds as deposited so as to secure fresh 
advances. 1, therefore, see no reason why the contention of the plaintiff 
in respect of the fresh advance of Rs. 8,000 should not be given effect to. 
It has been pointed out that title-deeds already deposited as security for 
a previous loan are not required to be redelivered or redeposited to secure 
a subsequent advance when the parties by a subsequent arrangement 
intended that they should be held as security for a subsequent advance. 
In the case of ex parte Kensington (2) Lord Chancellor Eldon says 
at p. 83: “In the cases alluded to I went to the length of stating 
that, where the deposit originally was for a particular purpose, that 
purpose may be enlarged by a subsequent parol agreement; and this 
distinction appeared to mo to be too thin, that you should not [615] have 
the benefit of such an agreement, unless you added to the terms of that 
agreement the fact that the deeds were put back into the hands of the 
owner and a redelivery of them required, on which fact there is no doubt 
that the deposit would amount to an equitable lien within the principle of 
these cases.” That case is referred to as an existing authority in the 10th 
edition of Snell's Principles of J^jquity at p. 404, wliere the learned author 
says: “In liusselw. Russel (3) it was decided that the deeds were a 
security for the sum advanced at the time of the deposit, and only for that 
sum. But it is now held that such deposit will cover future advances, if 
such was the agreement when the first advance was made, or if it can 
be proved that a subsequent advance was made on an agreement, express 
or implied, that the deeds were to be or to remain a security for it as well.*' 

I think, therefore, that the plaintiff is entitled to tlie usual mortgage 
decree, both in respect of the mortgage of the 25th August 1890 and of the 
further advance of Rs. 8.000. No relief is claimed as against the 
defendant Johurry Lall Pal who has been adjudicated an insolvent. A 
question was raised as to wiio sliould pay the costs of the brothers of the 
plainbih' who were not made plaintiffs in this suit, but were afterwards 
added as defendants on the ground that they as well as the plaintiff are 
entitled to the benefit of the mortgage of 25bli August 1890. The 
defendant Kumud Kumari Dasi raised the question as to the title of the 
plaintiff to institute the present suit by himself, and asked that his brothers 
should be added as defendants. I think that the proper order to make 
with reference to the costs of these defendants, who only appeared on 
the first day of the hearing, is that their costs should be provided for in 
the same way as the plaintiff’s costs from the proceeds of the mortgaged 
property. It is not necessary to make any order with reference to the 
costs of Johurry Lall Pal, inasmuch as no relief is sought against him, 


( 1 ) (1887) 18 Q.B.D. 380. (2) (1813) 2 V. & B. 83. (3) 1 Wh. & Tud. L 0. 7th od. 76. 
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and he need not have appeared. The decree as against Kumud Kumari 
Dasi will be in the form of an ordinary mortgage decree. 

Attorney for the plaintiff : Mr. Rutter, 

[616] Attorneys for the defendant Kumud Kumari Dasi : Messrs. 
Swinhoe Co, 

Attorney for the defendant Johurry Lall Pal : Babu Sarai Chiinder 
Butt. 

Attorneys for the remaining defendant : Messrs. Bo7i7ierjee d Haidar. 

H. W. 


25 C. 616 = 2 C.W.N. 330. 

ORIGINAL CIVIL. 
Before Hr. Justice Jenkins. 


Dhurmo Dass Ghose Bkahmo Dutt.=^' [7th February. 1898.] 

Minor— Mortcjacfe bij minor — Vo idabU mortgage— Estoopel— Evidence Act (I of 1812), 
s. 115 Fraud — Contract Act [IX of 1872^ s, — Restoration of benefit bg minor. 

The general law of estoppel as euactel by s. U5 of the Eviaence Act (I of 

1R72) will not apply to an infant unless he has practised fraud operating to 
deceive. 

A Court administering equitable principles will deprive a fraudulent minor of 
the benefit of a plea of infancy ; but he who invokes the aid of the Court must 
come with clean hands and must establish, not only that a fraud was practised 
on him by the minor, but that he was deceived into action by the fraud. 
Qanesh Laluv. Bapu (1), di'S^nted from. Sarat Chun'^er v Gopal Chu.nde 7 ’ 

Laha (2), Mill v. IPox (3), Wright v. and Nelson v. Stocker (5/, 

discussed. 

If money advanced to an infant on a mortgage declared void is spent by him, 
then there is no benefit wbi^h he is bound to restore under the provisions of 
8. 04 of the Contract Act (IX of 1872). 

[Affir., 26C 381 = 3 C.W.N. 468 ; F., 13 C.L.J. 228 = 15 C.W.N. 239 = 9 Ind. Cas. 

llO;R.,9Ind. Cas. 121 = 4 S.L.R, 250; 16 C.L.J. 185 = 17 C.W.N. 10=16 
Ind. Cas. 825 ] 

The facts of the case appear sufficiently from the judgment. 

Mr. Pugh, Mr. Ghakravarti and Mr. 5. C. Mookerji, for the plaintiff. 
Mr. 0 Kmealy and Mr. J. G. Woodrofie, for the defendant. 

JUDGMENT. 

Jenkins, J. — On the 20th of July 1895 the plaintiff executed in 
favour of the defendant a mortgage over premises in Calcutta known as 
No. 15, Boloram Ghosh’s Street and 133, Cornwallis Street, to secure 
Rs. 20,000, and the present suit is brought to have [617] the deed 
cancelled on the ground that at the time of its execution the plaintiff 
was an infant. On the evidence before me I have no hesitation in finding 
that the plaintiff was under the age of twenty-one on the 20th of July 
1895, and as at that time his mother Jogendra Nandioi Dasi was guardian 
of his person and property under an order of Court to that effect, it follows 
that at the date of the mortgage the plaintiff was under such incapacity 
as arises from infancy. By way of answer to this incapacity the defendant 
in the first place contends that the loan was induced by a fraudulent 
misrepresentation made by the plaintiff to the defendant’s attorney Kedar 

* Original Civil Suit No. 630 of 1995. 

(1) 21 B. 198. (2) 20 C. 296. (3) (1887) L.R. 37 Ch. D. 153. 

(4) (1848) 2 De Gex & S 321. (5) (1859) 4 De Gex & J. 458. 
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Nath Mifcfcer, to the effect that the plaintiff was of age, and that Kedar 
Nath Mitter wa'^ deceived by the misrepresentation, so that it is necessary 
to examine the facts relevant to this contention. 

The plaintiff, who seems to have been a young man of extravagant 
and profligata habits came to Kedar Nath Mitter, an attorney of this 
Court, soma time in the month of May 1895, with a request for a 
loan of Rs. 20.000 on mortgage of the property to which I have 
already referred. The upshot of the matter was that Dedraj, the 
local manager in Caic.ffta of the deleniiant. an up-country mooev-lender, 
expressed his willingness to advance the money on being satisfied as to 
the security. In the course of investigation of the plaintiff’s title there 
came into Kedar Nath Mitter’s hands a decree in a partition suit and an 
order for possession in which the present plaintiff was described as a 
minor, anti thereupon Kedar Nath Mitter, according to his account of 
what occurred, asked the plaintiff to produce satisfactory evidence of his 
majority, with the result that the latter produced copies of two petitions 
presented by his mother, one praying for a grant of letters of administra- 
tion, and the other for her appointment as guardian of the person and 
property of the plaintiff. In the former of these the plaintiff was des- 
cribed as being under the age of seven years, from w’hieh Kedar Nath says 
that he drew an inference which would place tl'.e plaintiff’s birthday in 

Julv. Kedar Natii Mitter claims to have based this inference on what he 
% 

calls a calculation ; hut if the mental process he describes ever had an 
existence, then I can only say it had no jusiification in fact cr in reason. 

[618] Kedar Nath Mitter iurtiier has sworn that the plaintiff was 
constantly asserting that he was horn on the 4th Asser (the 17th Junej, 
but his testimony on this point is uncorroborated by any of the defendant's 
witnesses, and is ahsolutt ly contradicted i>y the ulaintiff. 

The next thing, according to Kt-dar Nath Mitter. is that as he still 
w-anted evidence of the precise date of the plaintiff’s birth, the astrologer 
Kalidas Acharji and Nando Lai Ghosh wore produced, and made the 
declarations which form p)art of the evidence in the ca^ 0 . In addition to 
this Kedar Nath Mitter got from the plaintiff, as he says, "for greater 
security in the interests of his client” the declaration affirmed by the 
plaintiff on the 20tb of July, the day of the execution of the mortgage. 
These are the facts on which the defendant relies in support of his plea of 
fraudulent misrepresentations. The plaintiff', on the other hand, contends 
that Kedar Nath Mitter was notin fact deceived by the misropresontations 
contained in the declarations, and to establish that he relies on hia 
conduct in the matter and also on a letter of tlie 15th of July 1895f 
This letter was written by Babu Bhupendranath Bose, who at that lima 
w'as the plaintiff’s mother’s attorney, and was in these terms : — 

July 15th. 1895. 

Babu Kkdar Nath Mitter. 

Dear Sir, 

I am instructed by Srimati Jogendra Nandini Dasi, the mother and 
guardian appointed by the High Court under its Letters Patent of the 
person and property of Babu Dharamdas Ghose, that a mortgage of the 
properties of the said Dharamdas Ghose is being prepared from your 
oflSce. 1 am instructed to give you notice which I hereby do that the 
said Dharamdas (jhoso is still an infant under the age of twenty-one and 
any one lending money to him will do so at his own risk and peril. 

Yours faithfully, 

BHUPBNDRA NATH BOSE. 


406 



XIII.] DHURMO DASS GHOSE 1 ?. BRAHMO DUTT 25 Cal. 620 

* This letter was on the same day handed to the witness, Lai 
Mahomed, Pressman, to be taken by him to Kedar Nath Mitter’s office. 
Lai Mahomed swears that he took the letter to Kedar Nath Mitter’s office, 
and there went into a room where Kedar Nath Mitter and another Babu 
were seated. He says that he handed the letter to this Babu who opened 
it, read it and then handed [619] it to Kedar Nath Mitter, who in turn 
read its contents. The Babu. it is said, then signed the peon book, which 
was brought back by the messenger. No reply was sent to this letter, and 
on the 24th of July Bhupendra Nath again wrote to Kedar Nath Mitter as 
follows ; — 

July 24th, 1895. 

Babu Kedar Nath Mitter. 

Dear Sir, 

Re Dharanidas Ghose. 

I warned you on tbe 15th of July instant that Dharamdas Ghose was 
and still is an infant, and that his mother my client Srimati Jogendra 
Nandini Dasi is his guardian. I understand that yesterday, notwithstand- 
ing the warning one of your clients Jamnadas Brahmadutt through you 
got the said Dharamdas Gbose to execute a mortgage of his properties in 
Calcutta in favour of the said Babu Jamnadas Brahmadutt for Rs, 20,000 
of which he did not pay Rs. 8,700, tbe remainder being distributed 
between the unhappy victim and tbe confederates of your client. I am 
instructed to call upon your client through you to cancel the said 
mortgage at once as otherwise my instructions are to take legal proceedings 
without further reference. 

Yours faitijfully, 

BHUPENDRA NATH BOSE. 

To this letter Kedar Nath Mitter replied denying the receipt of the 
letter of 15ch July, and this led to a further letter from Babu Bhupendra 
Nath Bose. 


July 26th, 1895. 

Babu Kedar Nath Mitter. 


Re Dharamdas Ghose, 

Dear Sir, 

Your letter of the 25th, I am surprised on hearing from you that you 
did noc get any writing from me on the 15th. I find from ray peon book 
that my letter of the 15t,h was delivered to you, and the receipt is signed 
by one of your clerks whose name, as far as I can make out, is Nishi 
Kanta Ganguly. 

As regards the rest of your letter it requires no reply. 

Yours faithfully, 

BHUPENDRA NATH BOSE. 


On the 27th July 1895 Kedar Nath Mitter sent a reply in which he 
simply states that there was no clerk of the name of Nishi Kanta Ganguly. 
On that Babu Bhupendra Nath Bose sent to Kedar Nath Mitter the peon 
book in whieh there is the name which certainly appears to be Radica Nath 
Gooly [620] or Gangooli ; and I am further satisfied that there was a clerk 
of that name at the tinae in Kedar Nath Mitter’s office and (notwithstand- 
ing Kedar Nath Mitter’s denial) that it was his practice to sit downstairs. 
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Ifc will here be convenient to refer bo a letter written on the 20bh July 
1895 by Nanda LalGhose to Kedar Nath Mitter in which he says: — 

“ As requested I have been bo Babu Wooma Nath Ghose, the uterine 
brother of Hurry Das Ghose, and enquired of him whether he recollected 
the precise date of the birth of Dharamdas Ghose.” 

It further aunears that there is an entry in Kedar Nath Mibter's day 
book, dated Tuesday, the 23rd July 1895. 

Attending yesterday at No. 2, Badur Bagan*s Lane, accompanied by 
Babu Nanda Lai Ghose, Behary Lai Mitter and NittoGopal Ghose, having 
an interview with Babu Wooma Nath Ghose, the uterine brother of Hurry 
Das Ghose, the deceased father of Dharama Ghose and enquiring of him 
about the age of Dharamdas Ghose.” 

Now Nando Lall Ghose's evidence was that their visits were in 
consequence of a letter received by Kedar Nath Mitter from Bhupendra 
Nath Bose, though no doubt on learning the dates he receded from this 
position. In the same way Kedar Nath Mitter gives the following 
evidence in reference bo his visit : “ I wanted further enquiry because of 

the letter of Bhuoendra Nath Bose. That made me curious to know what 
the other members said. I am sure of that.’* Then when the date is 
shewn him he says : “ There must be a mistake in the date in the day 

book.” The importance of all this is that prior to these visits the only 
letter Babu Bhupendra Nath Bose had written was that of July 15th, the 
receipt of which Kedar Nath Mitter had denied, so that the position is 
this. It is sworn by the pressman that he delivered the letter: the peon 
book contains a signature which is the name of one of Kedar Nath Mitter’s 
clerks, and he is a clerk whose practice it was to sir. in Kedar Nath Mitfcer's 
room and was one of the attesting witnesses of the mortgage, Kedar Nath 
Mitter himself being the other. Radika Nath Ganguly, though still a 
clerk in Kedar Nath Mitter’s employ, is for some reason, which has 
not been explained before me, not called to testify on this point; and 
both Kedar Nath Mitter and Nanda Gopal Ghose explain their [ 621 ] 
conduct by reference to a letter which on the dates can only have been 
that of the 15th of July. 

Against this positive testimony and weight of probability I simply 
have the evidence of Kedar Nath Mitter, a witness, whose evidence I am 
forced with regret to describe as unsatisfactory. 

I here pass to a consideration of Kedar Nath Glitter’s conduct in this 
matter. 

The plaintiff is brought to him by Nitto Gopal Ghose who certainly 
does not answer the description Kedar Nath !Mitter attributed to him of a 
‘ well-to-do broker, ” bub does seem to have had close relations with 
Kedar Nath Mitter and actually to have resided with him for four or five 
years. It is further clear that Kedar Nath Mitter dealt with the plaintiff* 
arranged for the loan, and secured a promise for payment to himself of 
Rs. 800 for his services at a time, when even, according to Kedar Nath 
Mibter’s own case, he knew the plaintiff was an infant and that his 
mother was his gum'dian. 

Then, when a question arose as to the plaintiff 's age, does Kedar Nath 
Mitter make any inquiry of the plaintiff’s mother or of her attorney 
Bhupendra Nath Bose or aiiy member of the family with whom the 
plaintiff was brought ud ? That, apparently, is the last thing he would 
do, and instead he says that he consulted the witness Nando Gopal Ghose, 
an uncle, it is true, of the plaintiff, but a man who had been in hostile 
litigation with the plaintiff and his mother, who had employed Kedar 
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Nafch Mifcber as his abborney in bhab libigation, and as bo whom Kedar 
Nath Mibter is forced bo admit he inferred that there must he bad feeling 
still existing between him and the plaintiff’s mother. 

The other person that he consults is apparently Kali Das Acbarji, 
the astrologer. This man did not attend on his subpoena, and [ therefore 
have had no opportunity of forming an ooinion as to what passe i between 
him and Kedar Nath Mitter Then, I come to the statutory declaration 
which Kedar Nath Mitrer got this young man to affirm, a declaration wiiich 
contained more than one allegation that Kedar Nath Mitter mu^t, have 
known was bevond the nlainbiff’s knowledge. I do nob intend to criticize 
[622] this declaration in detail, suffice it for me to say bhab it was in my 
opinion a most improper one for Kedar Nacb Mibter to have prepared, if 
the object was to obtain a clear statement from the plaintiff as to his aee. 

It must further be borne in mind that Kedar Nath Mibter actually 
conducted this matter in the way I have indicated, though he was acting 
as the defendant’s attorney. Let me .say here bhab I absolve the defendant 
from all personal responsibility for this, for it all was clearly done without 
his knowledge: still at the same time, as he seeks to rely on a fraud 
alleged to have been practised on Kedar Nath Mibter. his claim must 
necessarily be tested by reference to Kedar Nath Mibter’s conduct. It is 
unquestionably within the power of the Court administering equitable 
principles to deprive a fraudulent minor of the benefits flowing from the plea 
of infancy, but one who invokes the aid of that power must come to the 
Court with clean hands, and must further establish to the satisfaction of 
the Court bhab a fraud was rractised on him by the minor, and that be was 
deceived into action by that fraud. I can only say that in this case it has 
not been established to my satisfaction that these requirements exist. 

Kedar Nath Hitter’s conduct has net been such as to predispose me 
in favour of the defendant’s case, and a consideration of the ciixumstances 
to which I have referred does nob lead me to the conclusion that Kedar 
Nath Mibter was deceive!, and I accordingly hold that the circumstances 
of the case are no^ such as to nullify the plea of infancy. 

It is right that I should here notice the argument that fraud and 
deceit are nob necessary to the success of the defendant’s plea. 

This contention is bised on s. 115 of the Evidence Act a-t interpreted 
by Ganesh Lala Y. Bapu (1), in which it is no doubt said that, having 
regard to bhab section, proof of fraud on the part of the infant is nob 
essential. The learned Judge in that case relies on the fact that in 
Sarat Ghunder v. Gopal Chunder (2) [623] and in Mills v. Fox (3) 
no suggestion is made of the exception of an infant from the doctrine 
of estoppel. Now in the first of these cases the individuals sought 
to be affected were not infants, and at the bottom of p. 306 the 
following passage appears in the judgment of the Privy Council : “ The 
District Judge has held it to be proved that they bad both reached 
majority at the date of the mortgage * * Accord- 

ingly it must be taken that they were of age to consent to the mortgage 
being granted or by their acts or representations to bar themselves from 
challenging in.” It seems to me with all respect that this passage shows 
that the case is no authority for the proDosition it is supposed bo justify, 
but inferentially negatives it. 

The case of Alills v. Fox, on the other hand, turned on special 
circumstances which do not allow of its being an authority for the broad 
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principle laid down by fciie Bombay Court, Then ifc is further said by the 
learned Judge that Wright v. Snow (1) establishes this proposition. The 
headnote to that case appears to me to go beyond what was actually decided, 
for the learoed Judge. V. C. Knight Bruce, fiiids that it was nob proved that 
plaintiff was a minor at the time of the transaction, while his remarks 
in the course of the argument point to the view that fraud is necessary 
though what amounts to fraud must depend on the circumsiances. 

That V. C. Knight Bruce did not regard fraud as unessential is, I 
think, made further apparent by the case of Nelson v. Stocker (2) in which, 
being then Lord dustice Knight Bruce, he says; “It appears to me, 
however, upon the whole of the evidence that the defendant’s deceased wife 
is not shown to have been defrauded or (ieceived by the defendant in any 
respect betore their marriage. I believe that at the time of the marriage 
and previously to it before the instrument of settlement in question 
was signed by either of tliem and before it was prepared, she was 
aware of his minority, and the case stands substantially on the same 
footing, so far as the parties to the present record are concerned, as 
[624] if the fact of liis infancy had been stated on the face of the 
settlement.” Nor does the matter rest there, for in the same case is to 
be found the clear statement of that most eminent Judge Lord Justice 
Turner that fraud is an essential element. It is enough for me to refer 
to that portion of his judgment which is contained on pages 465 and 466 
of the report. 

It appears to me, therefore, that the cases do not justify the 
proposition that fraud on the pirb of an infant is nob essential. I think 
fraud operating to deceive must he found as a fact, and whether in any 
particular case there is such fraud must depend on its own partioular 
circumstances. 

This brings me to the plea of ratification which is based on the 
allegations contained in the defendant’s further written statement. 

It is a matter of surprise and regret to me that an attorney of this 
Court should have seen tit to act as Kedar Natii Mitter did in connection 
with this matter. 

Tiie draft purports to have been approved by one Nanda Gopal Roy, 
an attorney of this Court, but how he came to act for the plaintiff does 
not appear, nor has he been called by the defendant to explain his 
connection with the matter. In fact the further charge never was cairied 
through, and I cannot regard the draft as being itself a ratification. At 
most the matter does not seem to rae to have been more than an engage- 
ment to ratify in case the further advance was made. I therefore hold 
that this plea loo has failed. Next I have to notice the contention based 
on 9. 64 of the Conr.racri Act which prescribes the consequences to 
arise from rescission of a voidable contract, it being common ground that 
I am bour.d by authority to regard the mortgage of an infant as voidable. 
The section provides that the party rescinding a voidable contract shall, 
if he have received any benefit thereunder from another party to such 
contract, resnore such benefit so far as may ba to the person from whom 
it was received. Now it is contended by Mr. Woodroffe that this 
provision entitle-i him to repayment of the money advanced even though 
it is not ear marked and cannot now be followed. 

[625] It is obvious that if this were the result of the section then 
the protection of infancy would practically be at an end. The money 

(1) (1848) 2 De G. ct S. 321, (2) (1859) 4 Do G. & J. 458. 
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advancec^ has been spent, probably in useless or even vicious extravagance, 
and there is no benefit which the plaintiff is able or is bound to restore. 
Nor do I think thar, this is a case in which justice requires that the 
plaintiff should make comnensativio in accordance with the provisions of 
the Specific Relief Act. s. 38. TUa result. !s that there must be a declara- 
tion that the mortgage of the 20th July 1895 is void and inoperative, and 
it must be delivered up to be cancelled. 

Though I should have been glad tj relieve the defendant of the costs 
of the action I do not see how I can wirh propriety do so ; they must, 
therefore, be paid by him on scale No. 2. 

Attorney for the plaintiff : Babu Bhupendra Nath Basic. 

Attorney for the defendant: Babu Kedar Nath Milter. 
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CRIMINAL REVISION. 

Before Mr. Justice Banerjee and Mr. Justice Stevens. 


Abhoy Charan Dass and another [Petitioners) v. Municipal 
Ward Inspector (Opposite Party).''' [lOth February. 1898.] 

Calcutta Municipal Consolidation Act ill of J883. B.C.), ss. 307, 335, 336. .^ch. II, Buie 6 
-'Liahihty for keeping animah without license^ Penalty , to whom attaJied— Owner 
— Lessee. 

The petitioners, as owners, let oat a stable on hire, where ti'.ca gharries aud 

horses were kept by the lessee without taking out a license from the Muiiicipal 

Gommissiotiers. The petitioners were convicted unlur ss. 307 and 336 of the 

Calcutta Municipal Act (II of 1888, B.C.) for having permitted offensive matters, 

&c., and animals to be kept on the premises in contravention of the provisions of 
s. 335 of the Act ; 

Held, that the convictions were bad, the lessee alone being answerable in such 
a case for disregarding the provisions of the Act. 

The p-nalty. under s. 336 of the Calcutta Municipal Act of 1888, attaches to the 
owner of any land for permitting any animals to be kept thereon, when he hae 
direct possession of the land, and not when he has leased it out to another. 

[R., 2 C.L.J. 624 (529).] 

[626] The facts are shortly these; Tiie petitioner Abhoy Charan 
Dass and his son, being the proprietors of a tiled hut, let it out on hire 
to one Chunder Goomer Roy, under a registered agreement, for a period 
of six months for keeping horses and carriages. Chunder Coomer took 
possession of the premises and kept some horses and carriages therein 
without taking out a license from the Municipal Commissioners. The 
Municipal authorities thereupon prosecuted the petitioners under s. 307 
of the Calcutta Municipal Act (II of 1888, B. G.), for having kept or 
suffered to be kept offensive matters otherwise than in a proper receptacle, 
&c., and also under s. 336 of the same Act for having permitted animals 
to be kept for profit, &c., in contravention of the provisions of s. 335 of 
the Act. The lower Court convicted the petitioners under both the 
aforesaid sections, and sentenced them to pay a fine. Against this con- 
viction and sentence the petitioners moved the High Court and obtained 
this Rule. 

4 

Mr. A. P. Sen with Babu Joy Gopal Ghose, for the petitioners. 

No one appeared to show cause. 


• Criminal Revision No. 858 of 1897. against the order of N. K. Banerjee Esq 
Deputy Magistrate of Alipur, dated the 14th of October 1897. ’ 
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JUDGMENT. 

This is a rule calling upon the Magistrate of the District to show 
cause why the convictions and sentences in this case should not be set 
aside on the ground that p.s regards the offence under s. 307 of Act II 
(B. C.) of 1888, it has not been found that the accused were occuniers of 
the premises in question, and that as regards the offence under s. 336, it 
has not been found that the accused permitted anv animals to be kept in 
the said premises in contravention of the provisions of s. 335 within the 
meaning of the law. 

No one appears to show causp. hut a written explanation has been 
submitted by the Mspistrate which goes to supplement the judgment. 
We do nob think that effect can be given to the explanation as supple- 
menting the judgment. 

Turning now to the judgment, we find that there is nothing to show 
that the accused are the occupiers of the premises in [627] question, and 
so the conviction under s. 307 of Act II (B.C.) of 1888 must be set aside. 

Then as regards the conviction under s. 336 of the above Act, this 
is how the finding is stated : “ The Court believes the evidence of the 

Inspector and the peons tliat the accused Abhoy Moira and his son have 
let out a stable on hire where ticca gharries are kept.” 

If that is so, can it be said that the accused have permitted animals 
to ha kept on the premises in contravention of the provisions of s. 335 as 
required by s. 336 to constitute the offence of which they have been 
convicted ? 

Section 335 enacts that " no person shall keep any animal for profit 
within Calcutta except in a place licensed by the Commissioners.*’ And on 
referring to sch. 2, rule 6, we find it laid down that “ when the owner or 
lessee of any place is liable to take out a license, the license should be taken 
out by the lessee if there is any lessee ; if not, by the owner.” Now, 
the finding is that these promises are let out on hire : therefore, the 
provisions of s. 335 have been contravened by the lessee. Then can it be 
said that, notwithstanding that that was so, the accused who are the owners 


of the premises must, nevertheless, be held to have permitted the animals 
to be kept on the premises in contravention of s 335, because the person 
bound to take out a license had failed to take out tlie same? To hold 
that, would be to hold that the accused are liable for the acts of their 
lessee, over which they have no control. 

If a person grants a lease of his land or house, lie can have no direct 
possession of. or control over, the same ; and if the lessee thereafter, 
without taking anv license, keens any animals on the premises for which 
he is required by law to take out a license, the penalty for doing so ought 
in reason and justice to attach to the lessee and the lessee alone. The 
words of s. 336, though apparently general, must bo read with this limita- 
tion, namely, that the penalty under the section attaches to the owner for 
permitting any animals to be kept thereon when he has direct possession 
of the land in question, but nob when he has leased the same out to 


another. 

[628] That being so, the conviction under s. 336 of Act II (B. 0.)of 
1888 must also be set aside, and the fines, if realized, refunded. 

The order imposing a daily fine is also set aside. 

B. D. v>. Co7ivictioii set aside. 
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25 C. 628 = 3 C.W.N. 18. 

CRIMINAL REVISION. 

Before Mr. Justice Banerjee and Mr. Justice Hill. 

SUBAL Ghunder Dey (Defendant, Petitioner) v. Ram Kanai 
Sanyasi (Complainant, Opposite Party).^ [14th December, 1897. J 

Recognizance to keep peace’- Criminal Procedure Code (Act X of 1882)» s. \0Q— Security 
to keep the peace on conviction — Breach of the peace — Penal Code [Act XLV of 1860), 
s. 448 — Houst'trespass, 

An order under s. 106 of the Criminal Procedure Code (Act X of 1882) binding 
down the accused to keep the peace, upon conviction for “ house-trespass ” under 
s. 448 of the Indian Penal Code, cannot stand where the intention of the accused for 
committing the trespass was to have illi::it intercourse with the complainant’s wife. 

The Queen v, Gendoo Khan (1) and The Queeny. Jhapoo (2), disunguished. 

It is necessary before an order under s. 106 of the Criminal Procedure Code 
can be made that the accused should have an opportunity of answering to an 
accusation for an offence of the kind, upon a conviction for which such an 
order can be made. 

[R.. 8 C.W.N. 517 (518) ; D., 7 C.W.N. 25 (26).] 

It appears tnat the petitioner accually entered into the complainant’s 
house with the object of having illicit) intercourse with the wife of the 
complainant who seized him inside the bouse. Thereupon the petitioner 
threatened to beat the complainant. The lower Court, on tnese findings, 
convicted the petitioner for house trespass ” only and sentenced him to 
twelve days’ rigorous imprisonment, and also ordered the petitioner, under 
s. 106 of the Criminal Procedure Code, to execute a bond to keep the peace 
towards the complainant for one year. 

Against this conviction and sentence, and the order to keep the peace, 
the petitioner moved the High Court ; but a rule to show cause why the 
latter order only, viz., the order under [629] s. 106 of the Criminal 
Procedure Code should not be set aside was granted. 

Mr. P. L. Boy, lor the Grown.— An order under s. 106 of the Criminal 
Procedure may legally follow a conviction for ** house trespass”: see 
The Queeny. Gendoo Khan (1) and The Queen v. Jhapoo (2). And upon the 
finding of the lower Court the petitioner is likely to commit a breach of 
the peace, inasmuch as he threatened to beat the complainant ; and, 

therefore, the order binding the petitioner down to keep the peace is in 
accordance with law. 

Mr. C. R. Das, for the petitioner. — The cases cited by Mr. Roy are 
clearly distinguishable. In those cases the intention of the accused was 
to commit breach of the peace, and in carrying out that intention trespass 
was committed. Here the intention to commit adultery negatives any 
intention to commit breach of the peace ; and the alleged breach of the 
peace was the result of the attempt by the accused to free himself from 
the clutches of the husband of the woman. That being so. the order 
under s. 106 of the Criminal Procedure Code is bad in law. 

The judgmenc of the High Court (Banerjbe and Hilo, JJ.) was as 
follows : — 

JUDGMENT. 

This is a rule calling upon the Magistrate of the district to show 
cause why the order made in this case under s. 106 of the Code of Criminal 

• Criminal Revision No, 768 of 1897, against the order of E. Karim, Esq. Deputy 
Magistrate of Munshigunge, dated the 2od of November 1897. 

(1) 7 W.R. Or. 14. ( 2 ) 20 W.R. Cr. 37. 
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Procedure should not be set aside upon the ground that there has been 
no conviction for any of the offences upon a conviction for which such 
an ordrr could have been made. 

The accused has been convicted of the offence of house trespass 
punishable under s. 448 of the Indian Penal Code, and the intention for 
committing the trespass, as found in the judgnaents of the Courts below, 
was to have illicit intercourse with the complainant’s wife. That being 
so, can ir be said that the accused was convicted of any of the offences 
contemplated by s. 106 of the Code of Criminal Procedure ? We are of 

opinion than the question muct be answered in the negative. 

Mr. 'P.Tj.Hoxi, who appears for the Crown to show cause, [ 630 ] 
contends that a conviction for house trespass may sustain an order 
under s. 106 of the Code of Criminal Procedure; and in support of this 
contention he cites the cases of Queen v. Gendoo Khan (l) and Queen v. 
Jhapoo (*2J. Those two cases are, however, clearly disr.inguishable from 
the present. In both these cases this Court found that the intention of 
the accused for committing the trespass was to commit a breach of 
the peace; the trespass, as the facts of the cases showed, having been 
committed openly by a number of men Those cases, therefore, well come 
within the provisions of the law, authorizing security being taken fer 
keening the peace. In the present case, as we have already observed, the 
intention of the accused, as found by the Courts below, was only to have 
illicit intercourse with the complainant’s wife 

Mr. Iloy next contended that the judgment went to show that it was 

proved that the defendant threatet^ed to beat the complainant, but then 

there has been no conviction for anv offence of assault or criminal 

% 

innimidation. In rhe absence of any such conviction, we do not think 
that any order under s. 106 of the Code of Criminal Procedure can 
stand. It is necessary, before an order under s. 106 of the Codo of Criminal 
Procedure can he made, that the party should have an opportunity of an- 
swering to an accusation for an offence of the kind, upon a conviction for 
which such an order can he made. That requirement not having been 
complied with, the order under s. 106 of the Code of Criminal Procedure 
cannot stand and must bo set aside. 

B. D. B. Order set aside. 


25 C. 630 = 2 C.W.N. 225. 

CRIMIN.U. REVISION. 

Before Mr. Justice Hill and Mr. Justice Wilkins. 

Raiu Chandra Mistry (Petitioner) v. Nobin Mirdha and 
OTHERS (Opposite Party)."^ (3rd January, 1898.] 

Avpenl in criviinal cife— Criminal Procedure Code (Act X of 18S2), ss. 401, 520, 622— 
Order ns to rtstorndon of immoveable property — Jurisdiction of appellate Court to 
reverse such an older. 

[631] There is no appeal from an order restoring possession of immoveable 
prop' rty under s. 522 of the Criminal Procedure Code (Act X of 1892), nor can 
^uch an order bo regarded as an integral part of the judgment appealed from, 
so as to stand or fall according as the judgment is upheld or reversed. 

• Criminal Revision No. 717 of 1897, made against the order of B. L, Oupta, 
Esq., Sessions Judge of Backergungo, dated the 23rd of September 1897. 

(1) 7 W.R. Cr. 14. (2) 20 W.R. Cr, 37. 
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Basudeb Oossain v. Naziruddin (1) ; Qu(-en-Emp7'fss v. BaUah 

Chand (2) ; hi, re Annapurna Bai (3), and Rodger v. Comptoir D'Escompte de 

Baris (4). referred to. 

tDisappr., ]4Gr.L.J. 172 = 19 Ind. Cis. 172; R.. 36 0. 44 = 13C.W.N. 77 = 1 Ind. Gas. 

202 ; D , 27 A. 415 = 2 A.L.J. 64 (66) = A.W.N. (1905) 19 ; 29 C. 724 (725).] 

The facta of the case appear sufficiently from the judgment of the 
High Court. 

Mr. Jackson (with him Mr. P. L. Roy and Babu Baikant Nath 
Das^jAov the petitioner. — The order of the Deputy Magistrate of Fero^^epore 
directing the opposite party to be restored to possession is ziltra vires. The 
petitioner’s complaint was enquired into by the Deputy Magistrate who 
believed it, and convicted the opposite party who appealed, and their appeal 
was dismissed. The High Court in revision remanded the case for a 
rehearing of the appeal, and this appeal was heard by another Sessions 
Judge who acquitted them. By the original order of conviction the Deputy 
Magistrate decided that the petitioner should be restored to possession 
under s. 522 of the Criminal Procedure Code, and he has retained 

ever since. There is no provision of law by 
which be can now be ou.eted from possession : See Basudeb S%irvia Gossain 
V. Naziruddin (1), Queen^ Empress v. Faitfih Chand (2) ; In re Annapurna 
Bai (3). There is no appeal Irora an order under s. 522, so the Sessions 
Judge had no jurisdiction to set that order aside. See s. 404 of the 
Criminal Procedure Code. 

Griffith Evans and Babu Dxoarka Nath Ckakravarti, for the opposite 
party. Although there may be no procedure laid down as to how a person 
may be restored to possession, yet there can be no doubt that an 
appellate Court has an inherent [632] power to deal with such matters ; 
and if in the exercise of its judicial discretion it thinks fit to revise the 
order of the lower Court and to direct a person to be restored to possession, 
the executive authorities are bound to carry out that order. See Rodger v. 

Comptoir D* Escompte de Paris (4), 

^ In tne present case the Sessions Judge had found that my clients were 
in possession, and the petir.ioner has been wrongfully put into possession ; 
and it is idle to contend that effect cannot be given to the findings of the 
Sessions Judge by restoring them to the possession of the property which 
IS lawfully their own. See Ambler v. Pushong (5). 

The judgment of the High Court (Hill and Wilkins, JJ.) was as 
follows : — 
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JUDGMENT. 

The material facts of this case are as follows : — 

In October 1896 Ram Chandra Mistry, the petitioner in this matter, 
charged four persons, Nobin Mirdha, Mohesh Mondal, Rajkishore Manhhi 
and Latim Shil (the opposite party), before the Deputy Magistrate of 
Ferozepore with offences under ss. 147, 148 and 326 of the Penal Code, 
alleging inter alia that they with some fifty or sixty armed men had for- 
cibly deprived him of possession of certain land held by him as the tenant 
of one Lokenath. On the 21st December 1896, the Deputy Magistrate 
found two of the four accused persons guilty of the offence of rioting under 
8. 147, the other two of the offence of rioting being armed with a deadly 
weapon under s. 148, and Nobin Mirdha he further found guilty of an 
offence under s. 326 ; and he sentenced them accordingly to various terms 

(1) 14 C. 834. (2) 24 C. 499. (3) l B. 630. ' 

(4) (1871) L.R. 3 P.O. 465 (475). (5) 11 0. 365. 
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of imprisonment. He at the same time made an order under s. 522 of the 
Code of Criminal Procedure for the restoration of the petitioner to posses- 
sion of the disputed land. This order was carried into effect during the 
same month. 

The opposite party then appealed to the Court of Session, which, in 
the first instance, upheld the decision of the Deputy [633] Magistrate. 
The\ aftei’vvards, however, petitioned this Court with the result that the 
case v\as remitted to the Court of Session for retrial. Among other 
matters indicated for the guidance of the Court of Session the learned 
Judges pointed out that it was necessary under the circumstances of the 
rase to come to a finding as to which of the two contending parties was 
in actual possession of the disputed land when the occurrence complained 
of tof'k place. Upon the retrial the learned Sessions Judge came to the 
conclusion that the opposite party were at that time in actual possession, 
and, in respect of any violence they had used, he also held that, with the 
exception of Nobin Mirdha, they had acted within the right of defence of 
their property. Me accordingly set aside the convictions and sentences 
under the rioting sections of the Code. In the case of Nobin Mirdha he 
held that the right of private defence had been exceeded, and therefore 
maintained his conviction under s. 32G. He, however, reduced his 
sentence to one of six months’ imprisonment, and as that period had 
then expired, ordered his release. The learned Judge further set aside 
the order passed by the Deputy Magistrate under s. 522 of the Code of 
Criminal Procedure. An application was then made to the Deputy 
Magistrate by Nobin Mirdha and his party to he restored to possession of 
the disputed land, bub this was refused, the Deputy Magistrate being of 
opinion that it did not appear from the order of the Court of Session that 
Ram Chandra was to be turned out of possession for the purpose of 
replacing the other side in possession. Thereupon Nobin Mirdha applied 
to the Court of Session for relief in tlie matter, and that Court, on the 
23rd of September 1897, passed the following order on the application : — 

“ I can give no further orders than what I have done. I have 
cancelled the Deputy Magistrate’s order under s. 522, and all proceedings 
under tliat section are necessarily rendered null and void. I can give no 
orders to the police, hut it is the duty of the Deputy Magistrate to give 
effect to the order of the appellate Court, and also to maintain order and 


peace. 

This was followed by anotlior application by Nobin Mirdha and his 
party to the Deputy Magistrate for restoration of possession, and 
on the 27th September the Deputy Magistrate passed an order for 
the issue of a perwaiina to the Police directing [63^] them “ to give effect 
to the orders of the Sessions Judge at once.” 

It is to this order of the Deputy Magistrate, as being " vague and 
misleading,” that the rule in this case is in terms confined, but at the 
hearing, tlie (luescion which was, with our permission, ohietly discussed, 
was the legality of the order made by the Court of Session rovei'sing the 
order passed by tlie Deputy Magistrate on the 2l3t December 1896, under 
s. 522 of the Code as well as of the order of the 23rd September 1897, by 
which the Court of Session in effect directed the Deputy Magistrate to 
carry out the order of revorsal. It was contended on the part of the 
petitioner that both these orders were made without jurisdiotion. and re- 
liance was placed on the circumstance that no procedure is laid down by the 
Code effecting restitution of possession when n person has been ousted m 
pursuance of an order made under s. 522. On the part of the opposite 
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party it was contended that when an appellate Court comes to a 
conclusion different from that of a Subordinate Court upon the question 
of possession it must, upon principle, possess the power of undoing that 
which has been unlawfully done by the latter Court; that otherwise the 
action of the Courts might lead to grave injustice, and that as for the 
absence from the Code of any prescribed procedure for restoring to 
possession a person who has been wrongfully dispossessed it did not 
advance the argument for the other side, since the Code was likewise silent 
as to the procedure to be followed for giving effect to such an order when 
properly made. In the one case, as in the other, it was said it lies with 
the executive to carry out the orders of the Court. The learned counsel for 
the petitioner in support of his contention cited the cases of Basudeb Surina 
Gossain v. Naziruddin (1) and Queen- Empress v. Fattah Chand (2). In the 
former case the learned Judges, while setting aside an order made by a 
Magistrate under s. 517 of the Code, stated expressly that they were unable 
to^ order restitution of the property. In the latter also the Court set 
aside an order made under that section, but it was considered that the 

[635] question of the restitution of the property was not before the Court, 
and the learned Judges, therefore, expressed no opinion upon it. It can 
hardly therefore be claimed as an authority in support of the petitioner’s 
contention. It was. however, argued on the authority of Basudeb Sarma’s 
case (1) that if, notwithstanding the provisions of s. 520 of the Code, a 
superior Court has not authority to direct the restoration of property 
affected by an order made under s. 517 of the Code, the same must be the 
case with respect to property affected by an order under s. 522. We are 
not prepared, on the authority of this case, to commit ourselves to such a 
position. It may, indeed, be that the consideration which weighed with 
the learned Judges, who decided the case was, as the learned counsel 
contended, that the Code does not provide any procedure for effecting 
restitution when possession has changed under an order made under 
s. 517, and if this was in fact their reason the case might perhaps be applied 
by way of analogy to the present case. But their reasons are not disclosed. 
They merely say that in this respect they follow the case of In re Anna- 
purna (3) in which likewise the reasons by which the learned Judges 
were guided are nob stated. We think too, we may add, that it would be un- 
safe bo conclude naerely because the Legislature has not provided a remedy 
by way of restitution for a person, who has been improperly deprived of the 
possession of property of the kind bo which s. 517 relates, that it, therefore, 
intended that a person improperly deprived of the possession of immoveable 

property in pursuance of an order made under s. 522 should be without a 
remedy of that nature. 

On behalf of the opposite party Sir Griffith Evans referred us to a 
passage from the case of Bodger v. Comptoir D'Escompite de Paris (4) in 
which the Judicial Committee of the Privy Council refer to the duty of all 
Courts to take care that the act of the Court does no injury to any of the 
suitors. His contention was that since it was shown by the finding of the 
Court of Session on the question of possession remitted to it by this Court 
that his clients had been injuriously affected by the action of the Magistrate, 

[636] by which the petitioner had been placed in possession, the power 
must ha inherent in the Courts and ought to be exercised of redressing 
this wrong by restoring to them the possession of which they had been 
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1898 wrongfully doprivod. noad nofc say fchati in a oaso wbioh W6 

JAN. 3. considered to be a fit one in all respects for its application we should nob 
— hesitate to enforce the principle referred to. The question, however, now 
Criminal before us is not whether we should ourselves exercise the power, if wo 
* Revision, possess it, of ordering the persons previously in possession to be restored 

to possession, but is confined to the legality of the reversal by the Court 

23 0.630= of Session of the Magistrate’s order under s. 522 and of the subsequent 
2 C.W.N. measure taken to give effect to its reversal. And if under the law as it 
223. stands the Magistrate’s order was not open to review in the Court of Session, 
we think our proper course is to apply the law as we find it. We might, it is 
true, if satisfied that the ends of justice would be best served thereby, refuse 
to exercise the revisional powers of the Court in favour of the petitioner, but 
on the whole we think that more harm than good might now result from 
the adoption of that course. In our view of the law, the Court of 
Session, dealing as it did in the present case as a Court of appeal with 
the judgment of the Denuty Magistrate convicting the accused, exceeded 
its jurisdiction in setting aside the order made under s. 522. Our primary 
reason for this opinion is that an order passed under that section must be 
subject to the general rule laid down by s. 404 of the Code ; that no appeal 
shall lie from any order of a Criminal Court except as provided for by the 
Code : while there is. so far as we are aware, no provision made by the 
Code for an appeal from an order under s. 522, Nor can such an order be 
regarded as an integral part of the judgment appealed from, so as to stand 
or fall, accoi'fling as the judgment is upheld or reversed. If that were so, 
the Legislature would no doubt have so provided. But it seems to have 
been intended, and the reasons for this are not difficult to conceive, that an 
order giving possession under the section being once made should, in so 
far as the Criminal Courts are concerned, have finality. We are 
strengthened in this view by the consideration that in the case of orders 
made under s. 517, which falls within the same chapter of the Code, very 
precise provisions are laid down [637] by s. 520 in respect of the powers 

which may be exercised by superior Courts. 

We should add that Sir Griffith Eva^is relied also on Ambler v. 

Pushang (1), but in the view which we take of the case we do nob think 

that it is in point. , , i i 

We make the rule absolute and set aside the order of the learneu 

Sessions Judge, reversing the order made by the Deputy Magistrate under 

s. 522, as well as bis order of the 23rd September 1897. and also the order 

of the Deputy Magistrate passed on the 27bb September. 

T-* n Buie made absolute. 



(1) HC. 366. 
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25 C. 637. 

CEIMINAL EEVISION. 

Be/ore Mr. J ustice Hill and Mr. Justice Stevens. 

Lal Mohan Chowbey (Complainant) Petitioner v. Hari 
Charan Das Bairagi (Defendant), Opposite Party.* 

[13th January, 1898.] 

Act of 1859, ss. 1, 4— Breach of contract— Jurisdiction of Presidency Magistrates 
Magistrate of Police — Criminal Procedure Code (Act X of 1882), s. 3. 

A Pnsiden^ Magistrate of Calcutta may lawfully take ooguizanoe, under 

n ® complaint in respect of a contract made in 

Calcutta, the breach of which has been committed beyond the local jurisdiction 
ot Ills (jOurCf 

The expression “ Magistrate of Police” in s. 1, Act XIII of 1859 means 
Presidency Magistrate,” Auoaua 

[D., 380 = 6 Ind. Cas. 618 = 12 P.R. 1910 (Cr.) = 185 P.L.R. 1910 = 13 P.W. 

It appears that the defendant entered into a contract with the 
^titioner at Calcutta to manufacture tin canisters at Sikohabad in the 
District of Mainpuri in the N.-W. Provinces, and received an advance 
01 Hs. bl from the petitioner. After working for a month at Sikohabad 
the defendant ran away to Calcutta without finishing the specified 
work contracted for. Thereupon the petitioner lodged a complaint against 
the defendant in the Court of the Presidency Magistrate of Calcutta 
or non-performance of the contract. Toe Honorary Presidency Magistrate 

dismissed the complaint 
1638J on the preliminary ground that be had no jurisdiction to entertain 
the complaint, inasmuch as the breach of the contract constituting the 

of Ws Gour°t^ ^ admittedly beyond the local limits of the jurisdiction 

Against this order of dismissal the petitoner moved the High Court, 
xiabu Atulya Ghuran Bose^ for the petitioner. 

No one appeared to show cause. 

follows Court (Hill and Stevens, JJ.) was as 

JUDGMENT. 

n/r . a complaint was made to an Honorary Presidency 

Magistrate of Calcutta under a. 1 of Act XIII of 1859, in respecLf a contract 

which was made in Calcutta, but the breach of which is said to have taken 
place in a PoHmu of the N. W. P., to which the Magistrate states tS 
provisions of the Act had not been extended. The Magistrate considered 

W l^^sfiction to entertain the complaint, inasmuch as the 

breach of the contract had taken place beyond the local jurisdiction of his 
Court, at a place outside the limits of the Town of Calcutta. The com- 
plainant has applied for a revision of the order made by the Honorary Pre- 
sidency Magistrate dismissing his complaint. Section 1 of Act XIII of 1859 
provides that m the case of a breach of contract to which that Act annlies 
a complaint may be made to a Magistrate of Police. We think that the 
terms of the section do not imply that the complaint is to be made to Se 
Magistrate of Police in the place where the breach has taken place . 

• CrimiDal Revision, No. 796 of 1897, against the order passed by BabuN n 'Rnrn.i 
in Honorary Presidency Magistrate of CaloutU, dated 7th of September 1897.^’ ^ 
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.898 and. moreover, s. 3 to the Code of Criminal Procedure provides that in 
Tam every enactment passed before that Act came into force, the expression 

_J “ Magistrate of Police ” shall be deemed to mean Presidency Magistrate. 

Criminal We, therefore, think that the Presidency Magistrate had jurisdiction to 

PTJVTqiON entertain this complaint. . „ , , r, ^ < lom, 

KEVISION. therefore set aside his order of the 7th of September 1897 

25 C. 637. dismissing the complaint, and direct that he do proceed to dispose of the 

complaint which he may lawfully take cognizance of in accordance with 

law. 

3 3 3 _ Order set aside, and case remanded for trial. 


23 C. 639 = 2 C.W.N. 450. 

[639] CRIMINAL REVISION. 

Before Mr. Justice Banerjee and Mr. Justice vVilkins. 


Yusup Mahomed Abaruth {Petitioner) v. Bansidhur 
SlRAOGi (Opposite Pdriy)."*^ ilGth Eebruary, 1898.J 

Jurisdiction to try offence under s. 4SG of the Penal Cade [XLV of mO)-Goods with 
counterfeit trademark not intended to be sold joithin jurisdiction. 

A Magisbrato has jurisdiction to try an offence under s. 486 of the 

if the accused be shown to be in pcssesaion of goods with “ 

mark for sale or any purpose of trade or manufacture, though the sale or the 

trade or the manufacturo for the purpose of which the accused has ‘b® 

his possession be not intended to take place within the junsdiolion of the Court 

thfi nnmnlaint is lodged. 


The facts of the case, sufficient for the purpose of this report, appear 

from the judgment. o ^ • i.u„ Po.irf 

Mr. Jackson, on behalf of the petitioner.— In order to give the Court 

jurisdiction the offence must be committed within its jurisdiction, in t e 

trial of an offence under s. 486 of the Penal Code not only must it be shown 

that the accused has in his possession for sale or any purpose of trade 

or manufacture goods with a counterfeit trademark, but also that the 

sale, <tc., is intended to take place within the jurisdiction of the Court in 

which the trial is to be held. 

No one appeared on behalf of the opposite party. tt \ lo 

The judgment of the High Court (BaNERJEE and WlEKlNS. JJd is 

as follows : — 

JUDGMENT. 

This is an application under s. 439 of the Code of Criminal Procedure, 
asking us to set aside an order of the District Magistrate of Howrah 
directing the Deputy Magistrate to proceed with the trial of a case in which 
the accused has been charged with an offence punishable under s. 4 «b oi 
the Indian Penal Code, and which the Deputy Magistrate had dismissed 

for want of jurisdiction. , , , ,.1 u u^A nn 

The ground upon which the Deputy Magistrate held that be had no 

jurisdiction to trv the case is given in his judgment in the ' 

After referring to s. 486 of the [640] Penal Code, the learned Degy 
Magistrate says : Now, as I understand and interpret this seotion.i thins 
this Court has no jurisdiction to try t his case. The section says . W _ — 

. Criminal Eovidon, No. 120 of 1898. made against the order of F.W. Duke, Esq.. 
District Magistrate of Howrah, dated the 2ad of February 1898. 
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sells or exposes or has in possession for sale or any purpose of trade or 
manufacture any goods, &c/* Now, looking to the evidence adduced, admit- 
tedly the tins of ghee were on transit from Etawah to Rangoon, and they 
were not intended for sale or any purpose of trade in Howrah or any place 
within its jurisdiction. Sale is one of the principal ingredients, as I think, 
to constitute an offence under this section. If those tins of ghee are intended 
for one’s own consumption or as presents to others, then, I think, the 
accused can hardly be amenable. Taking this view of the law, I determine 
that this Court has no jurisdiction to try this case which is accordingly 

dismissed and the accused discharged under s. 253 of the Criminal 
Procedure Code.” 

Thereupon an application was made to the District Magistrate, who 
has directed a further inquiry under s. 435 of the Code of Criminal 
Procedure, but his order must be taken to bava been made under s. 43, 
though he refers to s. 435. And the view taken by the District Magistrate 
is that the Howrah CourG has jurisdiction, because winhin the jurisdiction 
of the Howrah Court, the accused had the goods in his possession for the 
purposes of sale, though the sale was intended to take place, noGin Howrah, 
but in Rangoon. 

The contention urged by the learned counsel for the petitioner before 
us is, that in order to give the Court jurisdiction to encerbain the case, 
the offence must be committed within its jurisdiction, and when the 
offence is constituted by the accused having in possession for sale any 
particular goods, not only must his having the goods in his possession 
occur within the jurisdiction of the Court in which the case is brought, 
but the possession must be for sale, which also must be intended to take 
place within the jurisdiction of the Court. 

We are not prepared to accept this contention as correct. It is 
quite true that before the possession of goods with a counterfeit trade- 
mark can beheld to constitute an offence under s. 486, it must be shown 
that such possession was for sale or any [641] purpose of trade 
or manufacture. But there is nothing in the law to show that the 
sale, for the purpose of which the accused has the goods in his 
possession, must be intended to take place within che jurisdiction of 
the Court in which the complaint is lodged. It may be Ghat the goods 
are round in possession of the accused within a particular jurisdiction, 
and the accused has them in his possession for sale in a different 
jurisdiction ; and in such a case it cannot be said that, before the goods 
reach the place where they are intended to be sold, the possession of 
the goods by the accused does not constitute any offence. 

It was urged that, if this view was correct, it would give any number 
of Courts exercising jurisdiction at any distances from the place where the 
goods are ultimately intended to be sold, jurisdiction to try the case. 

Though that may be so, we do nob see how that supports the view 

contended for by the learned counsel. We may observe that the 

provisions of s. 182 of the Code of Criminal Procedure go bo show that 

the policy of our law is to authorize more Courts than one to trv an 
offence to this kind. 

If the view taken by the learned Deputy Magistrate was correct, 
that would go, not so much to show that the Magistrate had no 
jurisdiction to try the case, as to show that no offence was committed 
until the goods in question reached the jurisdiction within which they 
were intended to be sold. That view cannot, in our opinion, be 
correct. 
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We are asked to determine, and we must for the present determine 
the case upon the view of the facts as disclosed in the orders of the Courts 
below I and upon that view we must hold that the Howrah Court has 

jurisdiction to try the case. 

In making these observations we wish it to be understood that we 
do not determine any question of fact in the case. Por the foregoing 
reasons we refuse this application. 

c n Ti Application refused. 


29 G. 642=^2 C.V.N. 469. 

[642] ORIGINAL CIVIL. 
Before Mr. Justice P. O'Kinealy. 


William Robert Fink v. Moharaj Bahadur Singh. 

[19th and 30th April, 1898.] 

Practice— Receiver — Power to sue in his own name— Code of Civil Procedure {Act X7F 
0 / 188-2). s. 60S— Trust-deed to liquidate debts- Non-coinmun\caiion of trusi-(Utd 
to creditors —Limitation— Limitation Act iXV of 1877), s. 10. 

The Court has authority, under s. 503 of the Civil Procedure Code, to confer 
I on a receiver the power to sue in his own name : and if the order appointing the 

receiver gives him liberty, he may do so. ^ ^ 

D S. executed a trust deed, wberebv he made over his property to trustees to 
manage his affairs and liquidate his debts in manner therein directed. The 
deed contained this provision : “ In order to prepare a list of my debts, the 

trustees shall aeoertain the same by looking into my books of accounts ; and 
they shall not admit any debt without ro/cu^i hath chittd^ or hundx beariog the 

signature of myself or my wionib or without decree. * a ^ lu 

Beld, in the absence ol evidence that Ibis deed was communicated to the 
creditors, that it did not create a trust in favour of the creditors, but enured 
only for the benefit of the executant ; that therefore the plaintiff , a creditor, was 
not entitled to rank as a beneficiary under it ; and that it did not create a trust 
in his favour so as to take out of the operation of the Limitation Act a claim 

that otherwise fell within it. 

[Rel., 34 C. 305 = 5 C.L.J. 270 ; R., 56 P.R- 1913 = 247 P.L.R. 1913 ] 

The following statement of the facts of this case is taken from the 

judgment of O’Kinealy, J. : — n j i. j fUa 

This was a suit to recover the amount of three hundts, all. datea tne 

30th of May 1893, drawn by Rai Dhunput Singh upon himself m the 

name of his firm at Calcutta, and payable to one Sew Bux Sureeka. 

One of these hundis is for the sura of Rs. 1 . 200 payable 180 days 

after date, and the other two are for the sum of Rs. 2,500 and Rs 383-11. 

respectively, each payable 360 days after date. 

Sew Bux Sureeka died some time in the year 1896, and a suit for cne 

administration of his estate was instituted in this Court By an order 
made in that suit on the 28th of January 1897, the plaintiff was 
receiver of the moveable property, and of the [643] rants, issues and ® 
of the immoveable property belonging to the estate of Sew Bux bureeKa. 
with power to get in and collect the outstanding debts and ola'.ms 'i® ® 
the estate, and with all the powers provided for in s. 503, cl. W p 
Code of Civil Procedure with certain exceptions which are not materialior 

the questions which arise in this suit ; and the order 

that the receiver should have power to bring and defend suits in nis o 


• Original Civil Suit No* 352 of 1897* 
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name. ^ By a further order, dated the 6th of May 1897, the plaintiff was 

given liberty to institute a suit in this Court in respect of the three hufidis 

above mentioned, and in pursuance of this order the present suit was 
ibrought. 

In the month of February 1893, before the hundis vfQxe drawn, Rai 

Dhunput Singh was adjudicated an insolvent at the instance of one of his 
creditors under the provisions of the Act for the relief of insolvent debtors 
at Calcutta ; but this adjudication was afterwards set aside on the ground 
that Rai Dhunput Singh had not committed any act of insolvency. On the 
19th of July 1896, he executed a deed of trust by which he conveyed all his 
property to the defendants Gopi Chund Bathra, Surji Kumar Adhicary and 
Kirut Chund Srimal, as trustees, upon certain terms and conditions 
-contained in the deed. On the 21st day of September 1896, Rai Dhunput 
Singh died, leaving him surviving the defendant Moharaj Bahadur Singh 
his sole heir under the Hindu law. 

In the plaint as originally drafted the plaintiff set forth the above 
• circumstances and prayed for judgment for the amount due upon the 
hundis and the costs of the suit. When the case was opened before me 
the plaintiffs* counsel, being pressed with the question of limitation as 
regards the amount of the hundi for Rs. 1,200, contended that that 
■ question did not arise as the defendants, the trustees, were constituted 
express trustees for him and the other creditors of Rai Dhunput Singh 
under the provisions of the deed of trust, and were bound to pay him the 
amounts due upon all the hundis. It was objected by the counsel for the 
defendants that this claim was not put forward in the written statement, 
and that he was taken by surprise owing to its being brought forward at 
the time it was. I thought the objection a reasonable one. and allowed 
the suit to be adjourned for the purpose [645] of having the plaint formally 
amended so as to raise the contention. 

That has been done, and now in answer to the plaintiff’s suit the 
defendants say : — 

(l) That the plaintiff cannot sue in his own name ; (2) that under the 
trust-deed, the trustees are not trustees for the plaintiff or the other 
creditors of Rai Dhunput Singh ; and (3) that the claim on the hundi for 
A ' 1 Q 7 barred by art. 69 of the second schedule to the Limitation 
, contended that no relief could be granted to the 

plaintiff under the deed of trust in t’ais suit as framed ; but I do not think 
it is necessary to consider a defence which, if successful, would involve a 
turther amendment of the plaint, or the dismissal of the suit on what may 
be called a technical ground, as I am of opinion that the second ground 
of defence taken by the defendants is a sound one. 


Mr. R, N. Milter and Mr. J. N. Banerjee for the plaintiff. — The claim 
on the hundi for Rs. 1,200 is not barred ; the trust-deed saves limitation, 
■Before these claims wore brought, Dhunput Singh made over his property 
•to the trustees. The plaintiff is entitled to look to the trustees for 
payment just as he would to Dhunput Singh, but for the trust-deed. He 
was not a party to the dead ; but he was informed of it, and he forbore to 
sue in consequence, but that forbearance does not entitle the defendant 
to plead limitation. 

Next, as to the frame of the suit ; as a general rule, no doubt, a 
'receiver may not^ sue in his own name only — Wilkinson v. Ga/ngadhar 
Sirkar (1) ; but in the present case, the order appointing the receiver 
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expressly gave him power to sue in his own name or in the names of tbs’' 
parties to the suit, and the defendant must be bound by that order. 

Mr. J. G. Woodroffe for the defendant. — The question is, what is the 
meaning of the order ? It means that the receiver may bring the suit, ' 
but must do so in the names of the parties. The order giving leave to sue 
may be binding, and yet objections [645] may be taken to the form of the 
suit when brought. [O’Kinealy, J. — Appeals constantly come up’to the ’ 
High Court from the Mofussil Courts where a receiver has sued in his 
own name.] No douht. There may be cases where the receiver could 
be the only proper person to sue. But in England the rule is that a 
receiver cannot sue in his own name. Ifi re SclcIcct (1) fO KiNEALY, J.— 

It is such a convenience to suitors for the receiver to sue in his own name. 
Some of the parties may be dead ; and if the receiver is to use the names 
of the parties, he would have to get the suit revived. But if he sues in his 
own name, no such difficulties arise.] No doubt ; but the authorities are 
against it. In one case Phear, J., held that the meaning of an order 
empowering the receiver to sue was that he may bring the suit, but must 
use the names of the parties. I submit he must do so, because a receiver 
has no proprietary or other interest in the property. 

But there is another difficulty in the way of this creditor ; and that 
is, that according to the rule in the case of Garrard v. Lord Lauderdale{^)t 
this deed does not create a trust that he could enforce. The deed is merely 
a direction charging the estate with payment of debts; it was executed 
solely for Dhunput Singh’s own benefit ; and there is not a word in it tOi 
indicate that it was for the benefit of anybody else. 

Section 10 of the Limitation Act applies only to a suit to follow 
property. This is really a suit for the administration of a trust ; it cannot 
be a suit to follow trust property in the hands of the receiver, because the 
plaintifi’ has no interest to recover. [Mr. Milter— also rely on 
Suddasook Kootary v. Ravi Ghunder (3).] In this case there has been no 
charge of any specific property for the discharge of any specific debt. The 
question is, what is a debt? Did Dhunput Singh direct the trustees to pay 
all debts, whether barred by limitation or not? Can he be said to have 
created by this deed a greater liability than existed before its execution ?■ 

There is nothing to indicate any such intention. 

Mr. /. N. Bannerjee in reply. 


JUDGMENT. 

[646] O'Kinealy, J. (after stating the facts as above set forth) 
continued as follows: — 

The first question I have to consider is whether the plaintiff can 
maintain this suit in his own name ; and I am of opinion that he can. The 
orders by which he was granted liberty to institute this suit gave that 
power to him in express terms, and the authority to give that power is. 
in my opinion, conferred on the Court by the provisions of s. 503 of e 
Code of Civil Procedure. By that section the Court has power to 
the receiver *'all such powers as to bringing and defending suits and ® 
realisation, management, protection, preservation and improvement of the 
property, the collection of the rents and profits thereof, the application ana 
disposal of such rents and profits, and the execution of instruments m 


(1) (1889) 23 Q.B.D, 179 


(2) (1830) 3 Sim. 1. 


( 3 ) 17 0 . 620 . 
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writiDg as the owner himself has and I read that as meaning that power 
is conferred upon the Court to substitute the receiver for the owner for 
those purposes, always supnosing that the ownership of the property is 
completely represented in the suit in which the receiver is appointed. I 
am not disposed to put a narrow construction on this part of s. 503, as it is 
often a great saving of time and trouble, so far as the receiver is concerned, 
and of expense to the estate in his hands, that he should have the power of 
bringing and maintaining suits in his own name. That the Court can give 
such a power is treated as clear by Mr. Justice Wilson in the case of 
The Oriental Bank v. Gohind Ball Seal (1). 

The next question is, taking the plaintiff to be a creditor of Rai 
Dhunput Singh in respect of a debt existing at the time the deed of trust 
was executed, can he claim that he and the other creditors are beneficiaries 
under that deed, and can he call upon the Court to have the trusts contained 
in it administered for their benefit? I am of opinion that he cannot. This 
is a question depending upon the construction of the deed and the conduct 
of Rai Dhunput Singh and his creditors upon and after its execution. 

In that document Dhunput Singh gives his reasons for [647] executing 
it. He says : “ I was adjudicated an insolvent by an order of the Hon’ble 
High Court, Original Side, at Calcutta in its Insolvent Jurisdiction, 
dated the IGfch day of February, year 1893, in consequence of which I 
became heavily involved in debts. I have managed to pay off many of 
the debts by sale and mortgage of properties ; but there is still left a large 
arnount of debts, and in order to pay off those debts to the best of my 
ability it is necessary for me to make soma arrangement. Being myself 
troubled in body and mind, I am unable to manage (my) affairs properlv 
any longer, and most of my creditors are desirous that I should make over 
the estate inbo the hands of trustees with a view to liquidation of my debts. 
For these reasons I make over all my moveable and immoveable properties, 
^at is to say, whatever properties I am at present possessed of. to Srijoot 
Gopi Ohund Bathra, son of the late Fakir Chund Bathra of Asimgunj, by 
caste Aswal, by occupation service holder, and Srijoot Kerut Chund 
Srimal, son of the late Mungni Ram Srimal and Srijoot Surji Kumar 
Adhicary, son of the late Bhogoban Ghunder Adhicary, at present of 
Baloochur, by caste Brahmin, by occupation service holder, by appointing 
them trustees. That is to say, ill-health and mental anxiety having 
unfitted him for carrying ou-t the works of paying off all his debts 
a work which be himself had carried on up to that time — and his 
creditors being desirous that that should be carried on by the trustees, he 
appoints the trustees to carry on that work to completion. In other 
words, they are put in the place of Dhunput Singh himself so far as he 
could do so, and occupy the same position towards the creditors, and that 
position was certainly not that of a trustee. The deed then directs the 
inanner in which the trustees are to proceed for the purpose of liquidating 
his debts and recovering his outstandings, and declares that neither him- 
self nor his heirs shall have power to interfere with the acts of the trustees, 
until all his debts shall have been paid. This last clause was strongly 
relied on by the plaintiff as showing an intention to create a trust for the 
creditors. It is equally consistent with the case for the defendant. It is, 

I think, nothing more than a clause confirming the trustees in the powers 
given to them by the deed. Then there is this provision : “ In order to 


1898 

Aprid 30. 

Original 

Civil. 

2S C. 642== 
2 C.W.N. 
469. 


C XUI— 64 


(1) 10 0. 710 (733). 

425 


1898 

APRIL 30. 

Original 

Civil. 

25 C. 612 1= 
2C,W.N. 
469. 


25 Cal. 648 Indian decisions, new series [Yol. 

prepare a list of my debts, the trustees shall ascertain the same [648] by 
looking into my books of accounts ; and they shall not admit any debt 
W\\hQ\x\iroha,hatchitta ox hundi.be^xmg the signature of myself or my 
TTionib gomastas, or withouc decree.” This shows that the creditors 
were to be ascertained on a future investigation to be made by the 
trustees in accordance with certain tests laid down by which they were 
to be guided. It seems to me that this provision is against the plaintiff’s 
contention, for it shows that every person who claimed to be a creditor of 
Kai Dhunput Singh at the date of the deed was not intended to be 
provided for by it, but only those whose debts should have been ascer- 
tained in the manner of investigation pointed out in the deed. There is 
no evidence before me that any such investigation has ever been under- 
taken. I think that the true way to look at this provision is, to take it 
as indicating the course of proceeding which the trustees were to take, not 
for the purpose of finding out their beneficiaries but for the purpose 
of liquidating the debts on behalf of Rai Dhunput Singh their real and 
only beneficiary. The remaining provisions of the deed point in the same 
direction, I do not see any indication that these trustees were intended 
by Rai Dhunput Singh to be trustees for his creditors ; in my opinion they 
were and were intended to be (so far as I can gather his intention from 
the construction of the deed) trustees for himself for the purpose of 
carrying out the provisions of the deed of trust, and that he was, and 
his heir is, the only person who under the terms of that deed could call 
the trustees to account as trustees. There is no evidence before me to 
show that the deed of trust was communicated to the creditors, or that 
any of them accented the position of beneficiaries under it. The evidence 
given by Heera Lall, the gotnasid of Shew Bux Sureeka, is too shadowy 
to be relied upon as establishing the existence of any trust for the creditors 
or for Shew Bux Sureeka. This case is one of a class the best known 
example of which is Garrard v. Lord Luaderdale (1). 

According to the view I have taken of this case the plaintiff 
cannot claim to rank as a beneficiary under the deed of the 19th 
of July 1896, and be is, therefore, not entitled to say that his 
[649] claim on the htcndiior Rs. 1,200 is not subject to the ordinary law 
of limitation. 

The result is that the plaintiff’s suit fails as regards the hundi for 
Rs. 1,200, but he is entitled to a decree for the amount of the other two 
hundis, with interest at 6 per cent, per annum down to the filing of the 
plaint, together with the costs of the suit and interest on decree. The 
decree will be against the defendant Moharaj Bahadur Singh as the legal 
representative ot Rai Dhunput Singh for the amount indicated above to 
be paid out of the property of Rai Dhunput Singh. I shall make no order 
as to the costs of the trustees. Toey did not sever in their defence from 
the infant, and there is no doubt that the estate of Dhunput Singh has 
benefited by the amount of the handi for Rs. 1,200 being barred by 

limitation. 

It must be understood that, although I give no relief to the plainti 
as against the trustees, I do so on the ground that the deed did not oousM- 
tuto them trustees for him, but trustees for Rai Dhunput Singh of the 
property included in the trust-deed. I decide nothing further as between 
the plaintiff and the trustees, and all questions which may arise between 
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them regarding the execution of the decree in the suit remain untouched 
by me. 

Attorneys for the plaintiff : Messrs. Rally Nath Mitter Sarhadhi- 
■carry. 

Attorney for the defendant : Babu B. N. Bose. 

H. W. 


25 G. 649. 

ORIGINAL CIVIL. 

Before Mr. Justice P. O'Kineally. 

Foolcoomary Dasi V. WooDOY Chunder Biswas."*" 

[22od April and 4:th May, 1898.] 

J^ractice— Consent decree. Setting aside — Motion. 

A o->ngent decree canaofc be set aside on motion on the ground that it was 
obtained by fraud and misrepresentation. A separate suit must be brought for 
th^ purpose. Charges of fraud cannot properly be tried upon affidavits. 

Gilbert y. Endean (1); Huddersfield Banking Company, Limited y. Henry 
Lister & Son, Lim\ted (2) ; and Ainsworth v. Wilding (3) a'pplied. 

^R., 3C.L.J. H9; 13 0.W.N, 1197=10 C.L.J. 420 = 2 Ind. Gas. 129.] 

[6S0] The facts of this case were stated by O’Kinealy. J.. as 
follows : — 

This is a suit which arose out of the will of one Kedar Nath Ghose, 
who died in Calcutta, on the ISch of June 1893. By his will, which was 
made on the 14fch of May 1893, he appointed his wife, the plaintiff. 
-hoolmoQi Dassee, and his cousin, the defendant, Woodoy Chunder Biswas 
.^ecutrix and executor; dedicated alt his properties to the worship of a 
i/iafcoor established by himself ; directed that a sum of Rs. 6,500 which 
ne had borrowed on mortgage of his dwelling house should be paid off; 

appointed the plaintiff and the defendant to be shebaits of the Thakoor'- 

directed that his wife should have suitable residence, and an allowance of 

its. J.& a month ; granted allowances to the defendant as shebait, and to 

others mentioned in the will ; directed that his executrix and executor 

^ould c^sult his friends Baboo Bhupendra Nath Bose and Baboo Okhov 

Jioomar Bose m case of a difference of opinion between them : and gave 

power to tnese gentlemen to control the shebaits in the management of the 
debutter estate. 

On the 11th of January 1894 the plaintiff and the defendant obtained 
probate of the will ; but shortly afterwards disputes arose between them 

institution of this suit on the 22nd of August 
1895. In her plaint, the plaintiff brought various charges of misconduct 
against the defendant, and prayed for the construction of the will 
adininistration of the estate, an injunction and a receiver, and other relief 
which it is unnecessary to specify. On the 6th of September 1895, 
Mr. Belobambers was appointed receiver of the estate of the testator Kedar 
Nath Ghose. Nothing further seems to have been done in the suit till the 
8th of September 1896, when a petition signed and verified by the plaintiff 
was presented to this Court on her behalf praying that a decree might be 
^ made in this suit on the ter ms stated in the petition, and that the receiver 

* Original Civil Suit No. 619 of 1895. 

(1) (1878) L.R. 9 Ch.D. 269. (2) (1895) 11 Oh. 273. (3) (1896) 1 Ch. 673. 
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1898 might be discharged and directed to hand over possession of the estate to 

May 4. one Poshupati Nath Bose. The prayer of the petition was consented to 

by the defendant’s attorney, and Poshupati Nath Bose also signed a 

Original statement made at the foot of the petition consenting to act as the trustee 

Civil, of the estate of Kedar Nath Chose. No order was entered on the [ 681 ] 

— petition itself, but on the same day a decree was made with the consent of 

25 C. 649. attorneys for the plaintiff, and of the defendant, and of Poshupati 

Nath Cose in person, on the terms contained in a schedule annexed to the 
decree, those being the terms set out in the plaintiff s petition. 

It is unnecessary to refer to those terms at any length. They follow 
to a certain extent the scheme of the testator s will. The distinguishing 
feature of the arrangement is that the receiver is to be discharged and the 
entire management of the testator’s estate placed in the hands of Poshupati 
Nath Bose who is to provide for nayment of the debts and legacies, and 
the cost of this suit. The plaintiff’s and the defendant’s respective turns 
of worship as shebaits are also arranged for, and they are made responsible 
to the trustee for negligence in performing their duties as shebaits. 

On the 1st of March last the plaintiff presented a petition to this 
Court, in which she prayed that the decree of the 8th September should 
be set aside, and the estate of the testator retained in the hands of the 
receiver appointed by the Court, and that her attorney m the suit, 
Babu Preo Nath Sen, should be prohibited from further acting 
for her. In this petition she alleges that she did not come to know 
of the decree of the 8th of September 1896 until recently, that 
her signature to the petition of the 8th of September was obtained by 
fraud and misrepresentation on the part of Poshupati Nath Bose and the 
defendant Woodoy Chunder Biswas, and she charges that her own 
attorney conspired with those persons for the purpose of defrauding her. 

The nlaintiff appeared in person. 

Mr. R. N. Mittra appeared on behalf of the defendant. 

Mr. Jackson and Mr. Allenlox: Poshupati Nath Bose, and Mr. Piign 

on behalf of Preo Nath Sen. , 

Mr. ii/iUm.— This consent decree is said to have been obtained oy 

fraud and misrepresentation ; it was made on the 8th September lo9b, 
and vet, during the whole of 1897, no steps were take-i to impugn it. 
There is no definite statement as to when the plaintiff discovered the 
alleged fraud. But even if the decree was obtained by fraud ana 
misrepresentation, it cannot be [652] set aside on a motion ; a serrate 
suit must be brought — Htiddersfield Banking Company, Limited v. Henry 
Lister d: Son, Limited (1) ; Ainsworth v. Wilding (2). 

C.A.V. 


OEDER. 

* 

O'Kinealy, J. (after stating the facts as above set forth).— The 
matter came before me once or twice with reference to an applioatiM by 
the plaintiff to be allowed to appear through an attorney other than iJauu 
Preo Nath Sen, her attorney in this suit. That application I grantea ,■ 
and at my suggestion that the nature of the application was suoD, 
(involving as it did the professional conduct of an officer of the Court;,, 
that it should bo disposed of without delay, the parties agreed that tne 
matter should come on before mo on Saturday, the 16th April. Ca 
day bbere was nob sufiQciont bimo bo deal wibh ib co mplebely i and 

(2) (1896) 1 Oh. 673. 


(1) (1895) 11 Ch. 273 (276). 
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it to be placed on the ordinary cause list without prejudice to the right of 
the defendant Woodoy Chunder Biswas to raise the contention that the 
application was not one that I could entertain. 

Babu Preo Nath Sen, Poshupati Nath Bose, and the defendant 
Woodoy Chunder Biswas all filed affidavits in answer to the charges 
brought against them in the plaintiff’s petition, and when the matter came 
on for hearing Mr. Mittra, who appeared for the defendant Woodoy Chunder 
Biswas, contended that I could not go into charges of this nature or set 
aside the decree, in a proceeding of this kind, and that the plaintiff’s only 
remedy is to file a regular suit to have the decree set aside on the ground 
of fraud. I am of opinion that that contention is correct. 

I do nob think it is a proper mode of procedure to try charges 
of fraud and misrepresentation on affidavits in an application of this kind. 

I think the only satisfactory method of dealing with them is in a regular 

suit brought for the purpose, and that is the course which, it is laid down, 
should be followed in such cases in the High Court of Judicature in 
England under the Judicature Acts. In Gilbert v. Endean (1), [653] it 
was the opinion of the Master of the Boils, Sir George Jessel, that 
a dispute as to whether a compromise ought to be set aside on the 
ground of misrepresentation or concealment of material facts ought 
to be decided in a new action. In a debenture-holder’s action against 
Henry Lister & Son, Limited, a consent order was sought to be set 
aside on motion by one of the parties to the order on the ground of 
mistake as to material facts; bat Mr. Justice Vaughan Williams re- 
fused to deal with the matter on motion, and an action had to be 
brought to have the order set aside — Huddersfield Banking Company v. 
Henry Lister d Son (2). In Ainsxoorth v. Wilding (3). which was a suit 
by a second mortgagee against a first mortgagee and other defendants, a 
decree for an account was made by consent ; and the first mortgagee after- 
wards moved to set aside that decree on the ground that the consent of 
the parties thereto was given by mistake. Mr, Justice Eomer refused the 
application with costs, on the ground that the proper remedv of the appli- 
cant was to bring a fresh action. These cases are stronger 'than the one 
i am dealing with, which is based on charges of fraud and misrepresenta- 
tion of the gravest character. I therefore refuse the application with costs. 

a!* appeared for Babu Preo Nath Sen, asked me to decide 

upon the affidavits before me, whether there was any ground for the 
charges which the plaintiff has brought against his client. I think I had 
better express no opinion on that question, for if I should come to the 
conclusion that the charges made against Babu Preo Nath Sen are 
frivolous, and express that opinion, that might hamper the plaintiff in 
taking further proceedings should she be advised to do so. 

Attorney for the plaintiff (on this anpiication) : Babu Bepin Behary 
Bonner 3 ee. 

Attorney for the defendant : Babu 0. G. Ganqooly. 

Attorney for Poshupati Nath Bose : Babu S. G. Mitter. 

Application refused with costs. 

H. W. 


(1) (1878) L.R. 9 Oh, D. 259. (2) (1895) 11 Oh. 273 (276). (3) (1896) 1 Oh. 673. 
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[654] SMALL CAUSE COURT REFERENCE. 

Before Sir Francis William Maclean, Kt, Chief Justice, 
Mr. Justice Macpherson and Mr. Justice Trevelyan. 

Cutler Palmer & Co. v. The British India Steam 
Navigation Co., Ld.* [16th March, 1898.] 


BNCE. 


25 C. 634 = 
2 C.W.N. 

423. 


Bill of Lading-Shipping Company, Liability of. 

A Shipping Company is prima facie bound to deliver goods in good order and 
oondition, but this obligation ia subject expressly to the oonditiona inserted in 
the Bill of Lading. Where a cask of brandy was shipped at Madras m good 
order and condition, but on arrival at Calcutta was found to be empty. 

Beldt that the Company were protected by the special words inserted in the 
Bill of Lading “Hogshead brandy covered -with gunny, not responsible for 

condition and contents.” 


The facts of this case appear sufiBciently from the case stated for the 
opinioD of the High Court hy E. W. Ormond, Officiating Chief Judge of 

the Small Cause Court, dated 3rd June 1897 : — 

“ The plaintiffs sue for damages for the non-delivery of a hogs-head 
of hrandy shipped by them on one of the defendants’ steamers from 
Madras to Calcutta under the Bill of Lading, which is hereto annexed. 

The cask of brandy was put on board at Madras in good order and 
condition, but on arrival at Calcutta the cask was found to be empty with 

one stave broken across. t j u- > 

The question which I have the honour to submit for your Lordships 

opinion is whether, upon a proper construction of the manuscript clause 

at the foot of the Bill of Lading, " hogshead brandy covered with gunny, 

not responsible for condition and contents," the defendants are exempted 

from all liability in respect of this cask of brandy or not. . . , 

The defendants are admittedly not governed by the Indian Carriers 

Act, and can, therefore, contract themselves out of anything. 
that they were protected under the manuscript [6S5j clause, but not 
otherwise. Mr. Graham, for the plaintiffs, argued that this clause, in 
effect, meant no more than the ordinary clause “ condition and contents 
unknown,” or that the defendants did not hold themselves responsible for 
the then actual oondition and contents of the cask, but I think some 
weight should be attached to the word “ responsible,” and to construe the 
clause as exempting the defendants from responsibility for the then actual 
condition and contents of the cask only would be giving no legal effect to 
the clause, for the defendant's responsibility could only begin from thas 
time, i.e., when the cask was taken on board, whereas the whole 
the Bill of Liding is to specify the defendants’ responsibility as at toe 
time of delivery to the consignee. Moreover, in the previous 
this clause (the " casks in bad condition ” were some casks of beer flhippea 
with this hogshead of brandy) the words “not responsible lor 
would naturallv refer to leakage which might occur whilst the casks were 
in defendants’ charge and were probably meant to emphasise the oonclition 

in small print " The company is not to be responsible for ...leakage. 

which, from the context, is clearly not limited to leakage which mign« 
have occurred before the casks were put on board. Eor those reasons i 
held that the words “ not responsible for oondition and contents absolve 
the defendants from all liability for th e condition and contents of tbis cwa 

” • Small Cause Court Reference No. 2 of 1897. 
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of brandy so long as it remained in their charge. I dismissed the suit 
accordingly, but at the request of plaintiffs’ counsel I made my judgment 

contingent upon the opinion of the High Court as to the construction to 
D 0 placed upon the above manuscript clause. 

If your Lordships are of opinion that the meaning of the said clause 
was to exempt the defendants from liability for the condition and contents 
of this cask of brandy, whilst it remained in their charge, the suit will 
Stand dismissed ; otherwise there will be a decree for Es. 500. 

The Bill of Lading was as follows : — 

British India Steam Navigation Company, Limited. 

Ship:^D, in good order and well conditioned, bv Messrs Cntlfir 
Palmer & Co., in the Steam Ship Kerbela Commander, or [656] whoever 

fn present voyage, and now lying 

m Madras, and bound for Calcutta and intermediate ports— ' 



C.P. & Go 


1 H. hd. Brandy, covered with gunny. 
1^0* — 3 Casks Ale, Hoping. 


Calcutta. 

4 Four only. 

being marked and numbered as in the margin, and are to be carried and 
foot orthi?Rm “ including those at the 

r, port o?SILu. * ■“ at 

The act of God, the Queen’s enemies, restraint of princes or rulers 
pirates or robbers by sea or land, accidents, loss and damage from vermin’ 

& hu ruck ^h’ h to. or defects latent or otherwise’ 

all the perils, dangers, and accidents, of tbe sea, rivers land carriage and 

-Sr:; ss sS 

= o 

vessels in aU situations and circumstances ; and the Oompanv are to he 
liber y to carry the said goods to their ports of destirtfon ^ the abovl 

f u- beyond their port of destina- 

tion, and to tranship or land and store the goods either on shore or afloat 

Md ro-ship and forward the same at the Companv’s exnonse but at 

merchant s risk ; and with liberty also, at tbe like risk, to deviate fofanv 

purpose from above voyage, and to call and stay at any ports or place! 

whether in or out of the usual course of the voyage, and in any S 

n! P’^^P°s® 5>r at any time whatsoever unto Outler Palmer & Co ’ 

or to his or their assigns. Freight for the said goods at the rate of 

not losT Madras by the shippers as pet margin, steam ship lost or 

WIMKSS whereof the Commander or Agents of the said 
Steam Ship have affirmed to one Bill of Lading. “ 

Dated at Madras on 18th August 1896. 

f ^‘'iPP®'! and this Bill of Lading granted subiect 

to the following express conditions :-Any claim for short delivery oHJ 

damage done to goods, and all other claims whatsoever, to be made at port 
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of discharge, or at oorts of Calcutta or Bombay, and at no other port ; 
payment of claims to be made at port of shipment or discharge at 

Company’s option. . ^ t 

No claim for damage M/ill be admitted unless notified in writing before 

the goods are removed. ^ • j i j -i-v' 

No claim for short delivery will be entertained unless made within 

one month after the delivery of any portion of the goods entered in this 
Bill of Lading. 

This Bill of Lading is issued subject to tbe following conditions ; — 

Weight contents, and value when shipped unknown. The Company 
is not to be responsible for damage, evaporation, of effects of climate or 
heat of holds, leakage or breakage, or other consequences arising from the 
insufidciency of tbe address or package : or for the condition or contents 

of re-exported package. . . . , . . • . . 

The Company reserves the right of charging freight by weight, 

measurement, or value, and of re-measuring or re-weighing the same, and 

charging freight accordingly before delivery. Freight on dates, fruit, and 

perishable produce to be paid on the weight shipped ; and no allowance 

will be made for wastage on the voyage. , „ . 

The Company does not guarantee that the Steamers shall have room 

at ports of transhipment, or that there shall be no delay there. 

Packages weighing more than 3 cwt. (excenting bales boxes of 

manufactured goods) are only carried at advanced rates of freight and by 

Special agreement. 

The Company shall have a lien for freight unpaid on these goods or 
upon anv portion of the goods covered by the Shipping order g^nted in 
respect thereof, which may not have been [658] shipped, and for any 
charges herein stipulated to be borne or customarily borne by owners ot 

Should all or any cart of the within goods not be found, or if from 
bad weather or other cause the goods cannot be landed “""“g *“6 
steamer’s stav at port of destination, the Company reserves the right to 

convey same to the next or the final port of the voyage, to be returned 

thence at the Company’s expense but at the merchant s risk ; “nd should 
necessity arise for detaining and storing the goods, it shall also be done a 
the Company’s expense, and the merchant’s risk ; and the Company shall 
not be answerable for any delay occasioned, or for loss of market. 

The Company will not be accountable for gold, silver, bullion, specie, 
iewellery, precious stones, plated ware, or other valuables, or oeyoodtae 
'amount of live liundred rupees for any one package, or relatively for a y 
portion thereof, unless a declaration of the value of such goods has P^n 
made prior to shipment, and special shipping orders granted for sa“0.^ . 
which the Bill of Lading shall correspond. A wrong 
contents or false declaration of value shall -olease the Company from a 
responsibility in ease of loss, seizure or detention, and the goods shai 
charged double freight on the real value , which freight ® ** nf an 
previous to delivery. If medicinal fluids or any ^ 

explosive, inflammable, damaging or dangerous nature ^'[0 sb>PP0“ 
being previously declared and arranged for, they are liable, upon disoove . 
to be thrown overboard, and the loss will fall uPon shippers ° j(.jgg 
such fluids or goods. The shippers will not only be liable to P™ j 
imposed by statute, but also for all damage sustained in oonsequeno 

such shipment. 
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The goods are to bo distinctly marked with the marks, numbers and 
porti of destination, or the company is not to bo responsible for detention 
or wrong delivery. 

Bill of Lading must be presented and delivered up cancelled before 
delivery of goods can be granted. 

The Company to have the option of delivering these goods into 
receiving ship or landing them at consignee’s risk and [659] expense, 
as per scale of charges to be seen at the Agent’s of&ces, the company 
having a lien on all or any part of the goods, against expenses incurred on 
the whole shipment. The company’s liability shall cease as soon as the 
packages are free of the ship’s tackle, after which they shall not be 
responsible for any loss or damage, however caused. If stored in receiving 
ship godown or upon any wharf, all risks of fii*e, dacoity, vermin or 
otherwise, shall lie with the merchant, and the usual charges shall be paid 
before delivery of the goods. Fire Insurance will be covered by the 
company’s agents on application. 

Specie, gold, silver, bullion, jewellery, precious stones, platedware, or 
other valuables will not be landed by the company. They can only be 
delivered on presentation of Bills of Lading on board, and will be carried 
on at consignee’s risk, if delivery is not taken during the steamer’s stay 
in port 

In case of quarantine, goods may bo discharged at risk of the owners 
of the goods into quarantine depot, lighter, barge, hulk, or other vessel, 
as required for the ships despatch ; quarantine expeuses upon the goods 
of whatever nature or kind shall be borne by the owners of the goods. 

Delivery by the company of packages externally in good condition as 
received shall be conclusive evidence of delivery of full weight and contents. 

Shippers are requested to note particularly the terms and conditions 
of this Bill of Lading with reference to the validity of their insurance 
upon their goods. 

Beceipt does not state mark ; casks in bad condition, not responsible 
for leakage. Hogshead Brandy covered with gunny, not responsible for 
condition and contents. 

W. Stuart. 

(On back.) For Agents. 

Beceived in part (2) two casks Ale in good order and condition. 

N. N. Boy. 

Beceived in full (2) two casks Beer and Whisky, condition as per 
certificate granted. 

22-9-96. 

Nogendrarauth Boy. 

[660] Mr. 0*Kinealy, for the plaintiffs. — The shipping company say 
we will not be responsible for what the cask contains, but whatever it 
contains they must deliver it. They say we will not be responsible for the 
contents, but whatever we get from you we will deliver. Grenon v. 
Luchmeenarain Augurwallah ll) , The Peler der Grosse (2). They say in 
the Bill of Lading why they are not to be responsible for the condition 
and contents, but the Judge cannot read the clause as if it were “ non- 
delivery ” or “ short delivery.” Here nothing was delivered : the contents 
had all escaped. All the ship owner says is I don’t know what is in this 
parcel. I am not to be bound by saving it is a hogshead of brandy in 1st 

(1) 23 I.A. 119, (125). (2) (1876) L.R. 1 P.D. 414. 
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uarti of the Bill of Lading, bacause I have not examined ic : but I engage 
to carry ic safely to its destination whatever it is. I shall deliver it to you 
as I got it. If the shipowners were contracting themselves out of alL 
responsibility they would use appropriate words. Here the words “ not 
responsible for condition and contents” does not free the shipowners from all 
responsibility if the contents are lost on the voyage or while in their charge. 

]\[r. Henderson, for the defendants — The words in the Bill of Lading 
are as general as possible. They may have put in these words because the 
hogshead was covered with gunny. A carrier is entitled to exempt himself 
in any way provided the Bill of Lading is accepted. The words mean 
that the company will not be responsible whatever happens to the cask, 
and is not confined only to the state of the cask and its contents at the 
beginning of the voyage. 

The judgment of the High Court (Maclean, C.J., and Macpherson 
and Trevelyan, JJ.) was as follows : — 


JUDGMENT. 

Maclean, C.J. — This case raises a short point, but one not alto- 
gether free from difficulty. The question we have to decide appears from the 
reference made by the Judge of the Small Cause Court and I need not reca- 
pitulate the facts. The question really turns upon what meaning we are to 
attribute to the words, inserted by the defendants in writing in the Bill of 
Lading, " Hogshead brandy covered with gunny, not responsible for condi- 
tion and contents.” [661] I agree with the contention of the plaintiffs that, 
prima facie, the defends ots were bound to deliver the goods in good order 
and so forth But this obligation is subject expressly to the conditions in 
the Bill of Lading, one of which is that which I have read. As appears 
from the finding of fact in the reference, the cask of brandy was shipped 
at Madras in good order and condition, but on arrival at Calcutta was 
found to be empty. Tlie question is are tlie defendants liable for the loss 
of the brandy? They repudiate such liability, and rely on the condition I 
have specially referred to. 

We must give some effect to these words, which are an essential part 

of the contract, and it is difficult to see why we should not place their 
ordinary meaning upon them. If so, it appears to me that the defendants 
were not to be responsible /or the contents of the cask. This special 
condition was possibly suggested to the defendants by reason of the 
circumstance that the cask was covered with gunny, and the defendants, 
the contents being unknown, wished to guard themselves against 
responsibility for such contents. It is urged that other parts of the Bill 
of Lading indicate that when the defendants aie to be absolved from 
their privia facie obligation to deliver, the Bill of Lading expressly so 
stales, as in cl. 7. Taking that to be so I do not think that any inference 
to be drawn from such provisions in the Bill of Lading is sufficiently 
strong to warrant us in not giving effect to the clause I have quoted, 
reading the language of that clause according to the natural meaning 
of the words used. In ray opinion the Judge of the Small Cause Court 
was right in the view betook. The defendants must have their costs 
according to the fixed scale. 

Macpherson, J.—I agree. 

Trevelyan. J.— I also agree. 

Attorneys for the plaintiffs : Messrs. Dromim Co. 

Attorneys for the defendants : Messrs. Orr, Rohertson fC Burton* 

C. E. G. 
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23 C. 662 = 2 G.W.N. 389. 

[662] APPEAL FROM ORIGINAL CIVIL. 

Before Sir Francis William Maclean^ Kt., Chief Justice, 

Mr. Justice Macpherson and Mr, Justice Trevelyan. 

AMRITO LaLL DUTT V, SURNOMONI DASI AND OTHERS.* 

[5fch April. 1898.] 

Hindu Law— Adoption — Widow — Direction to accumulate — Second adoption. 

Where a power to adopt was given by a testator to his widow, who was also the 
executrix of his Will and to two other executors conjointly: — 

Held, that such power was bad. Under Hindu law power to adopt can be 
given to a widow only, and she has no capacity to adopt save under the express 
permission of her husband given in his life-time. 

Per Trevelyan, J. — A Hindu testator cannot direct the accumulation of the 
income of his estate for an indefinite period, if there is no beneficial interest 
created in the property, in order to render tho gift whether under the will or 
inter vivos valid. 

By a second adoption a widow divests herself of the mother’s estate in the same 
way that she divests herself of her widow’s estate on the first adoption. 

27 C. 996 (P.C.) = 27 I.A. 128 ; R.. 26 B. 449 (470) = 3 Bom.L.R. 857 ; 34 C. 5 
= 11 G.W.N. 65; 15 O.L.J. 97 = 15 C.W.N. 524 = 7 Ind. Gas. 427* 16 C.L J. 
304 = 17 C.W.N. 319 = 16 Ind. Gas. 817 ; 9 C.W.N. 1033 (1042) ; Cons., 13 C.L. 
J. 85 = 15 C.W.N. 66 = 7 Ind. Gas. 921 ; D., 150 P.R. 1908,] 

This was a suifc for the construction of a will and administration. 
The testator, Hurry Das Dutt, a wealthy Hindu of the Sudra caste and 
resident in Calcutta, died in October 1875, leaving a sole widow, the 
defendant Sreemutty Surnomoni Dasi, and two married daughters, the 
defendant Sreemutty Premmoni Dasi and Sreemutty Ranimoni Dasi. 
The first named of these daughters at the time of her father’s death had 
three sons, the defendants Radha Prosad Mullick, and Kassi Prosad 
MuUick and one since deceased. She also bad bad two sons born since 
her father s death, the defendants Peari Lall Mullick and Behary Lall 
Mullick. The other daughter had no children. 

On the 30th of October 1875, the day of his death, Hurry Das Dutt 
executed his last will. By it he appointed his wife, his father Babu 
Modusudan Dutt, and his uncle Dwarka Nath Dutt to be his executrix 
and executors, and of these the testator’s wife and uncle alone proved the 
will. The father apparently never performed any executorial duties or 
[663] intermeddled in the management of the estate, but at the same time 
he never expressly renounced probate. 

On the 9th of August the widow, with the consent of Dwarka Nath 
Dutt, purported to take a boy of five named Jotipersaud Mullick in 
adoption as the son of the testator in pursuance of a power in the will 
mentioned hereafter, but this adopted son died on the 29fch of January 
1881, when he was only ten years old. 

On the 1st of April 1877 the testator’s father died and on the 9th of 
February 1881 the plaintiff’s natural father purported to give and the 
testator’s widow purported to take the plaintiff, then a boy of eight, in 
adoption as the son of the testator, the executor Dwarka Nath Dutt being 
present oh the occasion and consenting. This adoption like the former was 
intended to be in execution of the power contained in the testator’s will, 
and it was admitted that prior to this action the legality of the adoption 
bad never been called in question, on the contrary the plaintiff had 

* Appeal from Original Oivil No. 13 of 1897, in suit No. 535 of 1894. 
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throughout been brought up and treated as the duly adopted son of the 
testator. It will here be convenient to refer to those portions of the will 
especially relevant to the points raised in the case. They are as follows ; — 

In cl. 2 the testator said : — 

“ I appoint my wife Sreemutty Surnonooni Dasi, the executrix, and 
my father Babu Modhusudan Dutt of Mullick’s Street aforesaid, and my 
uncle Babu Dwarka Nath Dutt of Thontoneah, in Calcutta, aforesaid the 
executors and trustees of this my will.’* 

Clauses provides as follows : — 

“ Whereas having no son born to me of my body I am desirous of 
adopting one in my lifetime, but in case I depart this life before carrying 
such my desire into effect I hereby authorize and empower my wife and 
executrix Sreemutty Surnomoni Dasi, and my executors and trustees to 
whom I give full permission and liberty to adopt after my decease a son, 

and in case of his death during his minority or on attaining bis full age, 

and without leaving male issue to adopt a second son, and in case of bis 
death during minority or on attaining such age and without leaving male 
issue to adopt a third son and no more. In any of the above cases of 
adoption should the adopted son die, leaving a son or sons, the power of 
adoption shall cease or I'emain in abeyance during the life or lives time of 
such son or sons of such adopted son, but shall revive on the death of such 
son or sons during minority.” 

[664] Clause 9 is as follows : — 

“I direct my executors and executrix and trustees to pay out of the 
income and interest of my estate and effects monthly all necessary house- 
hold expenses as well as for the worship of our family idol Sree Sree 
Radhagobindjee, and to pay my wife monthly during her natural life for 
her sole and separate use the sum of Rs. 200 (two hundred) and also the 
sum of Rs. 50 (fifty) monthly to such adopted son, who shall live and 
attain his full age of eighteen years : after his so attaining such age of 
eighteen years during the lifetime of my said wife, provided he remains 
under her control and bears a good character, and if my said executrix 
and executors and trustees think fit and are satisfied with his conduct 
and behaviour and for the purposes of such monthly expenditure my 
executrix, executors and trustees shall set apart and retain out of the 
interest and income of my estate a sum sufficient to meet such expenditure 
for six months and invest the rest and residue of such income and interest 
in Government securities in their joint names, but in no case shall such 
adopted son have or exercise any control or dominion over my 
estate and effects until the death of my wife, after which event I 
direct my said executors and trustees to make over the whole of my 
estate and effects both real and personal or immoveable whatsoever 
and wheresoever and of what nature or quality soever to such adopted- 
son. who shall survive mv wife if he shall have attained his age of 
eighteen years during the lifetime of my wife, or on his so attaining 
such age after her decease to whom and his heirs I give, devise and 
bequeath the same. But in case none of such adopted sons survive my 
said wife, or in case of either surviving my said wife and dying under the 
said age without leaving a son or sons, I desire and direct my , executors 
after the death of my said wife or the death of such son after her, but 
under such age of eighteen years without leaving a son or sons to make 
over and divide the whole of my estate both real and personal unto and 
between my daughters in equal shares to whom and their respective sons 
I give, devise and bequeath the same, but should either of my 
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daughters die without leaving any male issue surviving but leaving my 
other daughter her surviving, then in such case the surviving daughter and 
her sons shall be entitled to the share of the deceased daughter, or in case 
of the death of either daughter leaving sons, the share of such daughter is 
to be paid to such her son or sons, share and share alike.” 

The 13th clause is in the following terms : — - 

“ I authorise and empower my said executrix, executors and trustees 
and the survivor of them, and the trustee for the time being of this my 
will to appoint any other person or persons to succeed them or him in the 
oxecution of the trusts of this my will.” 

Clause 14th appears to have been added as an after-thought, and by 
it the testator provided as follows : — 

“In case of any accident arising to cause mv wife to depart her natural 
[665J life before adoption of a male child my surviving executors are 
empowered to act with my full consent and direction to adopt a male 
issue.” 

It will be seen from these provisions that until the death of the 
widow the surplus income of the testator’s residue after providing for 
certain monthly payments was directed to be accumulated. 

It was contended before the first Court chat as the adoptive son, and 
consequently the heir of his father, the plaintiff had an absolute interest in 
his estate subject only to be divested in certain events, and that as a 
result he was now entitled to have the whole estate transferred from the 
trustees to him subject only to adequate provision being made for certain 
periodical payments and expenses authorized by the will ; and it was next 
contended that in any case he was entitled to the enjoyment of the surplus 
income of the estate until the widow’s death. This contention was opposed 
on the part of the defendants and the grounds of opposition were ; 
that- there had been no valid adoption of the plaintiff ; secondly ^ that the 
provision for accumulation was valid ; and, thirdly, that even if there 
were any interest in the estate which had not been disposed of then in the 
events which have happened it was on the widow as heiress of the 
deceased adopted son, and not on the plaintiff, that it had devolved. 

For the purpose of disposing of these points the following issues were 
agreed to : — 

First, — Whether the power of adoption is valid at ail in law ? 

Secondly, — If so, was it validly exercised ? 

Thirdly, — If so, is the plaintiff on the true construction of the will 
and as the adopted son of the testator entitled — 

(a) To the surplus income of the property until the death of his 
adoptive mother; 

(&) To the absolute interest in the property subject only to the 
payments mentioned in the will. 

His Lordship, Mr, Justice Jenkins, in the lower Court dealt with 
these issues as follows: — 

1. Whether the power of adoption is valid at all at law ? 

[666] The clauses of the will particularly bearing on this point are 8th 
and the 14th. both of which I have already read, and the argument urged 
against the validity of the power is shortly this : It is said that, though 
a husband can delegate to his widow a power to adopt, still he can 
delegate it to no one else ; consequently it is argued the present power to 
adopt is bad, because though it is delegated to the widow still it is not to 
her alone but to her in association with others. Now it is admitted, on 
the part of the defendants, indeed it is a part of their argument, that 
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though the widow’s discretion under a delegated power is absolute in the- 
sen^e that she cannot be compelled to act upon it unless or until she so 
chooses, still any condition or clog can be imposed upon the exercise by 
her of this delegated power, and it therefore appears to me that, so far as- 
the association of the two executors w^as a fetter on the absolute discretion 
and choice which might otherwise have existed, it cannot have vitiated 
the power. It may be that the widow alone is capable of rerforming tho 
actual ceremony of adoption, that her hand alone can receive the child, 
but I do not find in the phraseology used by the testator any direction 
requiring or even justifying the inference that he desired or intended that 
the executors should take a part in the ceremony from which they are 
incapacitated by the rules of Hindu law. 

It is clear from the prefatory recital with which the 8th clause of the 
will commences, that the testator did desire the adoption of a son in 
accordance with the provisions of the Hindu law, and though it may be- 
unprofitable to speculate as to his motive, I think that he bad a purpose 
beyond the mere designation of a beneficiary to take under his will, and I 
must decline to put on the language of the will a construction that would 
reader its provisions useless. In my oninion the testator associated the 
others executors with his wife for the purpose of ensuring a wise exercise 
of her discretion in the selection of a son for adoption and not with the 
intention of making it an essential condition of the adoption that they 
should take a part in the ceremony from which they were precluded, and 
I therefore hold that the power of adoption is valid. 

[667] The next issue I have to consider is whether the power of adop- 
tion was validly exercised. 

The contention of the defendants in this connection is twofold; for 
first it is argued that the power could not be exercised inasmuch as the 
father, one of the executors named by the will, was then dead and the power 
is not one that passed to the survivors, and next it has been argued by 
Sir Griffith Evans that it is evident from the terms of the deed of adoption 
and also from the evidence and admissions in the case, that the surviving 
executor Hwarka Nath Dutt did not take such a part in the adoption as 
was required of him by the power, so that even if there was a survival of 
the power still its terms were not obversed. 

Now both these points appear to me to be points of construction so 
that it is in the first place necessary to determine what the language of 
the will means, and in chat investigation regard must be had to the 
circumstances of the testator and to every facta knowledge of which may 
conduce to the right application of the words used. Cases are of little 
use except so far as they express or illustrate a general rule of construction; 
for the words of one will are seldom the same as those of another. 

There is, however, a principle to be drawn from decisions which is of 
importance in relation to the question in band, and it is this that where a 
power is vested in executors (though it may not be one reposed in them by 
the law) if on the true construction of the will it appears that the power 
was coupled with the executorial (iffice, it will survive to the holders for the 

time being of the office as though it were a power attached to the office 
by law. 

It obviously, therefore, is necessary first to determine whether or not 
as matter of construction the power of adoption contained in the will was 
not given to the executors in their official capacity. 

In my opinion the power of adoption is connected with the office, 
and in confirmation of that view I may point to the fact that excepting the 
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wife the executors are not named, but are described by reference to 1898 
their office, and again though the wife is named still she is described as APRin 5. 
executrix in a manner [668] which points to the conclusion that the power 
even in her case was not dissociated from the idea of the office. That is not APPEAL 
necessarily decisive of the question whether the nower was one that survived PROM 
for any such inference to that effect that might be deduced from the ORIGINAL 
association of the power with the office might be rebutted by a sufficient OlviL 

indication that the testator desired the selection implied by the power to 

be entrusted to the three persons named as his executors and to no less a 25 C. 662 — 
a number. 2 C.W.N, 

But to effect such a result the indication must be one of a reasonable 389. 
clearness drawn from the testator's own words, and not merely based on 
a speculation as to what a man might be imagined to intend in the 
testator’s circumstances. It is suggested that this indication is to be 
found in the concluding clause of the will, but after the best consideration 
that I have been able to give to that clause together with the rest of the 
document I am unable to arrive at that conclusion. That clause appears 
to me to indicate the testator’s strong desire that a son should be adopted ; 
he may be supposed (not merely as a rigid presumption of law, but as a 
matter of notoriety) to have known that a Hindu widow of the Bengal 
School could with her husband’s assent adopt, butfearing the contingency 
of his wife’s death he inserted the last clause for what it might be worth. 

I should also state that I am not led by this last clause to the conclu- 
sion that the testator did not intend that the adoption to be effected under 
cl. 8 should take effect as and have the results of an adoption according to 
Hindu law. In support of the view that the power in question could 
only be exercised by the three persons appointed as executrix and 
executors by tiie Will I have been referred by the learned Advocate 
General to two cases. The first is the case of Surendrakeshav v. 

Doorga Sundari Dasi (1) which no doubt establishes that the authority 
delegated to the widow must be followed strictly, so that where the power 
only authorized the simultaneous adoption of two sons, it was impossible 
to exercise the power otherwise than in strict compliance with its terms, 

[669] though the result of an attempted adoption in accordance with the 
power would be in contravention of the Hindu law and so without an 
effective result. 

The second was a case of Beemahurn Sen v. Heera Loll Seal (2) in 
which the consent of another was required as a condition of the adoption, 
and it was held that the absence of that consent, though due to death, was 
a bar to the adoption. Now both these cases are open to the comment, 
that I have held as matter of construction, that the power contained in 
this will did in the circumstances of this case survive to those by whom 
it was exercised, so that in my view of the case the requirements of the 
power have been observed. 

It may, however, be said that the case of Beemchurn Sen v. Heera 
Loll Seal (2) so closely resembles this, that I ought in this case to put a 
corresponding interpretation on this will. In the first place I could not assent 
to the proposition that there is any real similarity between the two cases, 
and next I must point out that in that case an adoption according to Hindu 
law could not have been contemplated, the delegation of the particular 
power, then under consideration, having been made not to a widow but to a 
son’s widow, and on a careful perusal of the judgment it will be seen that Sir 

(1) 19 I.A. 108. (2) 2 Ind. Jut, N. S. 225, 
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1898 Barnes Peacock expressly guards himself from expressing an opinion what 
APRIL. 5. would have been the result had the adoption intended been one that could 

have been effective according to Hindu law. It still remains to notice 
Appeal the argument that the terms of the power have not been complied with 
FROM inasmuch as the widow alone and not in conjunction with the surviving 
Original executor actually took the son in adoption. I have already expressed mv 
Civil. meaning of the power, and if that view be right then it follows 

that this objeccion cannot prevail ; the power does not in so many words 

29 C. 662= say that the ceremony, which the law only allows to be performed by the 
2C.W.N. widow, must be performed by the others, and I therefore hold that the 
389. mere fact of the surviving executors not having actually and physically 
taken in adoption is not a failure to comply [670] with the terms of the 
power, and I accordingly hold that the power was validly exercised. 

This brings me to the third issue which turns upon the true construc- 
tion to be placed on cl. 9 of the will. The testator thereby directs his 
executors, executrix and trustees to make out of the income of his estate 
certain payments including a monthly payment of Rs. 200 to his wife 
during her life and a sum of Rs. 50 monthly to such adopted son who 
should live and attain the age of eighteen years during the lifetime of his 
wife, provided he remained under her control and bore a good character, 
and then be proceeds as follows : — 

My executrix, executors and trustees shall invest the rest and 
residue of such income and interest in Government securities in their joint 
names, but in no case shall such adopted son have or exercise any 
control or dominion over my estate and effects until the death of my 
wife.” 

Now it will be seen that there is here a direction to accumulate, and 
the first point to be decided is whether, according to the law applicable to 
Hindu wills, this direction is in operation or whether effect can be given 
to it. 

Mr. Bonnerjee, no doubt, treated the point in bis opening speech as 
beyond the realm of argument, but the learned Advocate General declined 
to accede to that view, and I consequently must examine the point. I 
must, however, express regret that only a very slender argument has been 
addressed to me on this point on the part of the defendants — a course the 
more to be regretted by reason of my want of familiarity with the question, 
arfid I need hardly remark that the absence of such argument has not 
only greatly increased my labours, bub compels me to decide the point on 
materials and information necessarily meagre. 

Now accumulation is, with an exception immaterial for the present 
purpose, absolutely forbidden by s. 104 of the Indian Succession Act, but 
on turning to s. 2 of the Hindu Wills Act it will be found that s. 104 is 
one of die few sections not applicable to Hindu wills, such as the one 
under consideration, and consequently there is no statutory prohibition 
which forbids accumulation directed in a will made by a Hindu, 

It becomes, therefore, necessary to examine whether a direction 
[671] to accumulate is contrary to the provisions of Hindu law. Probably 
it would he wrong to attribute much force to the fact that s. 104 is not 
made applicable bo the will of a Hindu, but I certainly cannot accede to the 
argument that it is a recognition of the fact that ncoumulation was never 
allowed in the case of Hindu wills, for a similar train of reasoning would 
have excluded the application of other clauses of the Succession Act which 
do govern Hindu wills. Now it unquestionably is the case that a direction 
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to accumulate is from time to time to be found in Hindu wills and the 
practice of inserting such a direction is of some standing. 

In Sreemutty Soorjeemoney Dossee v. Denobundhoo MuUick (11 the will 
of a Hindu testator who died in 1841 was under consideration, and the 
case was argued on demurrer before the Supreme Court of Calcutta, and 
in the course of their judgment the following remarks appear : — 

“ It was, we apprehend, competent to this testator, if he had been so 
•minded, expressly to provide for the accumulation of the surplus income 
of his estate within the limits allowed by law, and to make their accu- 
mulations subject to the limitation even in the event of any son dying 
without leaving issue m the male line ; but be does not appear to have 
done so either expressly or by necessary implication. Again in Bisso- 
natUh Chunder v. Sreemutty Bama Sundary Dassi (2) the following 
passage is contained in the judgment of the Privy Council : — 

“ In the first place it is to be observed that the testator has given no 
direction to accumulate. It remains, therefore, to be seen whether the 
Court can find from the words of the will, as was argued, an irresistible 
inference that such was the intention of the testator. 

“ This is the more important because in the case of Sonatun Bysack v. 
Sreemutty Juggutsoondree Dossee (3) which is reiied on as governing this case, 
there is an express direction to accumulate. It was there directed that the 
surplus [672] was to be added to capital. There is an absence of that in this 
case. It is admitted that the testator could not dispose of the property 
of his son or prevent the heir of the son from inheriting his property, 
therefore the only question here is whether the testator has directed the 
accumulations of the property to be added to or made part of his own 
property, because if he has not it was the property of the son and the 
testator had no power of disposing of it. In this view of the case their 
Lordships think that this will, on whichever construction it is taken, shows 
an absence or any direction to accumulate.” 

It is true these cases do not decide that a direction to accumulate is 
good, but it is clear from them that tbe practice of directing accumulation 
is of long standing, and that at that time id was considered that such a 
direction would have effective operation. I asked Mr. Bonnerjee, who 
contends that a direction to accumulate is bad, to refer me to the authorities 
on which he relied, and I now propose to deal with them. The first case 
is that of Kumara Asima Kishna Deb v. Kumara Kumara Krishna Deb (4), 
the purport of which is set out in the bead note as follows : — 

A Hindu, by will, attempted to create a trust for the accumulation, 
for ninety-nine years, of the surplus income (after certain yearly payments) 
of his estate, in purchase of zemindaries, &c., from time to time, and em- 
powered his trustees to continue such trust after the expiration of the 
ninety-nine years term. The will contained no disposition of the benefi- 
cial interest in the zemindaries so to be purchased. Held, that such trust 
was void. 

“ Semble . — Perpetuity (save in tbe case of religious and charitable 
endowments) is not sanctioned by Hindu law, Goberdhan By sack v. 
■Sham Chand Bysack explained.” 

The contention in that case was that the trusts of the will were in- 
valid and void, not only on the ground of perpetuity, bub because there 
was no disposition of the beneficial interest in the estate. 
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The case in the first instance came before Mr, Justice Norman who 
said : “ I may add that there is not in the will any disposition [673] what- 
ever of the beneficial interest of the bulk of the testator’s property ^ 

* ^ ^ Even at the end of ninety-nine years there is no gift of 

the beneficial interest to any one. The manager for the time being may 
go on at bis own will and pleasure indefinitely accumulating the estate. 
No right is given to the heirs of the testator or the persons indicated aa 
such in the will to use the property for their own benefit taken at that 
remote time. This goes a long away bevond that of Mr. Thellusson's 
will.” 

Then later be says : — 

“ In the case now before me the trust for perpetual accumulation 
would deprive the parties of all enjoyment of the profits on the estate. I 
think it clear that the trust for accumulation must be treated as a condition 
repugnant to the natural rights of every owner of property to the use or 
enjoyment of it, inconsistent with the nature of property itself and there- 
fore void.” 

From this decision there was an appeal which came before the- 
Chief Justice Sir Barnes Peacock and Mr. Justice Markby. 

Sir Barnes Peacock says : — 

“There is no doubt that this will if construed according to English 
law would be void under the law relating to perpetuities. The question 
is, is it valid under Hindu law ? ” 

Further on he proceeds : — 

" The will in the present case gives the residue of the property, which 
is the subject of dispute, to the grandson and his successors upon trusts 
that the profits of the estate are not to be beneficially used during a 
period of ninety-nine years, but are to be laid out in the purchase of fresh 
estates and the formation of a fund for the payment of the GovernmenG 
revenue upon it, and this provision is to be extended, as I understand, in 
perpetuity, if the Hindu law allows.” 

I am not aware of any rule of the Hindu law by which grants inter 
vivos or gifts by will in perpetuity are expressly prohibited, but it appears 
to me to be quite contrary bo the whole scope and intention of Hindu law. 

In the result the decision of Mr, Justice Norman was upheld, [674ji 
bub it appears to me, looking at the facts of the case and the judgments 
delivered, that the true ratio decidendi was that the direction to accumulate 
was an attempt to create a perpetuity, that thereby it was sought to 
suspend the enjoyment for a longer period than the absolute vesting could' 
be controlled, and that it consequently was bad. The case did not oal! 
for a decision that an accumulation which did not aim at that, which for 
shortness I may call a perpetuity, is void, and I therefore oannob regard 
the case as an authority which is or even purports to deal with the point 
before me. 

I was next referred to a case of Srimati Bramainayi Dasi v. 
Chandra Dxitt (1),‘ bub all that case decides which can be regarded as 
material to the present point is that an attempt to defer the period of 
payment to or enjoymenc by a benefioiary of a vested interest is inoperative. 

Then reliance was placed on the case of Cally Nath Naugh Ghowdhury 
v. Chunder Nath Naugh Choiodhury (2) where the will before the Court 
contained a present gift of the testator’s property to his grandsons followed 
by provisions postponing payment and directing accumulation, and it was- 

(Ij 8 B.L.R. 400 (2) 8 0. 379. 
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there held in accordance witih principles which are beyond dispute that an 1898 
absolute gift could not be qualified by a direction to postpone payment April 5. 
and accumulate. The legality of a direction to accumulate was not in 
question in the case. APPEAL 

Mr. Justice Pontifex says - PROM 

“But bis will containing, as in our opinion it does, sufficiently direct ORIGINAL 
words of nresent gift, the clauses in it, which attempt to postpone tiie Qivil 

enjoyment of possession and to direct accumulation must be rejected or 

disregarded as inconsistent or repugnant.” 25 C 662 = 


The last case brought to my notice is that of Mokoondo Lall 2 C.W.N. 
Shaxo V. Gonesh Ghunder Shaw (1) which decided that where a 389. 
Hindu testator gave all his immoveable property to his sons but 
[675] postponed their enjoyment thereof by a clause that they should 
not make any division for twenty years, the restriction was void as 
repugnant to the gift. 

Mr. Justice Phear in the course of his judgment says : “ Now without 
saying that a Hindu testator might not give the current profits or income 
of the property to the trustees, and direct them to apply this to the 
payment of debts throughout a specified period such as twenty years, I 
do not think it is competent to him to give the corpus of the property to 
an adult person, and at the same time to forbid that person from enjoying 
the property in the way which the law allows. 

“ The prohibition against receiving and enjoying the income for 
twenty years appear to me simply to be a condition imposed on the 
property which is repugnant to the gift. It is not merely the giving of one 
portion of the property to one person or purpose and the remaining 
portion to another person or purpose, but it is giving the entire property 
to one person and coupling this gift with a prohibition against his 
enjoyment.” 

The key to this and the two previous decisions is obvious, and it 
simply is the repugnancy and consequent invalidity of a condition which 
attempts to fetter the enjoyment of an absolute gift, a principle which has 
no application here. 

Mr. Bonnerjee very fairly admits that beyond these cases he is 
unable to refer to any decision or even dictum that a direction to 
accumulate is necessarily, and under all circumstances void, so as to entitle 
the heirs to claim the interest commensurate with the period of directed 
accumulation as though it were undisposed of, and I must therefore see 
whether there is any general policy, or principle of law, which calls for 
such a conclusion. 

Is there then any principle of public policy which would discounten- 
ance accumulation ? I take it that for this purpose regard must be had 
to Hindu and not to English policy, and so far as I can ascertain such a 
direction is in accordance with the modes of Hindu life and thought, and 
agrees in its aims with what is a matter of every-day practice and custom. 

[676] Indeed had the life estate been given to the widow, then the 
accumulation which is directed would, in its practical result, be no greater 
a restraint on the expenditure of income than would have been almost 
necessarily incident to that situation. Does it then clash with any 
principle of law ? First it is necessary to see what the effect of the ac- 
cumulation in this case is. The direction is during the life of the testator’s 
widow to invest c be balance of the income, and after her death the trustees 
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are to hand it over to such adopted son who shall survive the widow and 
shall answer the description given in the will. 

It will, therefore, be noticed that apart from any question of legality 
the accumulations are disposed of so as to vest beneficially on the widow’s 
death. It is true that the object of the testator’s bounty is not ascertained 
at the testator’s death, but that in itself is not a necessary indication of 
illegal remoteness. As has been said by a very learned Judge, in common 
sense it is only giving the accumulation to the person who is to take the 
fund itself, if it could be foreseen who that person is. That person may 
be the present plaintiff if he survives the widow, or it may be some one 
adopted in succession to him, but it is clear in either case that the fund 
itself will be given and why not the accumulation. 

If the testator be permitted to give the fund itself at a future time, 
it would seem anomalous that he should not be able to give the interme- 
diate rents and profits. 

If the individual to take on the widow’s death were now ascertained 
it surely could not be doubted that his title to the intermediate income 
would prevail against that of the heir-at-law, and how has the heir 
better right by reason of that person being at present unascertained. If 
it be urged that the effect is to create an absolute interest at a future date 
without limiting an intermediate beneficial interest corresponding and 
commensurate with the interest, and that, therefore, the heir-at-law must 
take the profits to arise during the interval, then this argument, as it 
appears to me. is met by Mr. Bonnerjee’s own concession that trustees 
might be directed to accumulate a fund for the payment of debts, and by 
the further fact that the trustees are in this case directed to hand over 
the intermediate income to the individual who is to [677] take the fund 
from which they spring. I may remark incidentally that this is an 
objection to accumulation which was put forward in the English Courts, 
but without success though the principle on which it is based has as 
much force in English as in Hindu law. It cannot be said that the 
adopted son to whom the fund is given on the widow’s death is incapable 
of being a recipient of the bequest, for by s. 99 of the Transfer of 
Property Act it is provided that if property is bequeathed to a person 
described as standing in a particular degree of kindred to a specified 
individual, but his possession of it is deferred until a time later than the 
death of the testator by reason of a prior bequest or otherwise ; and if a 
person answering the description is alive at the death of the testator, 
or comes into existence between that event and such later time the 
property shall at such later time go to that person. Seeing, there- 
fore, the fact that the right to accumulate has been recognized, if not 
actually affirmed, both by the Supreme Court and the Privy Council, and 
that a direction to accumulate is no new expedient, and having regard 
to the various considerations I have discussed, I hold that it is not 
■incompetent for a Hindu with proper limitations to direct an acoumulation 
of the income of the property which under his will vests in his executors 
or trustees. That, however, is not necessarily conclusive of'the present 
■case, for it still remains to consider whether the particular direction in this 
case is bad as being in excess of what the law permits. 

Now it appears to me on principle that if accumulations are permissi- 
ble, then in the absence of special provision the limit must be that which 
determines the period during which the course or devolution of property 
can be directed and controlled by a testator, and applying that test to the 
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present case I am of opinion that the directed accumulation is not in 
excess of that permitted by law. 

In the view, therefore, that I take of the ease I am of opinion that 
the plaintiff is not presently entitled to the surplus income or profits of 
the properties, until the death of his adoptive mother, and that he is not 
entitled (even after provision being made for the payments mentioned in 
the will) to have the corpus of the [678] estate made over to him. The 
plaintiff asks for an account, and as the Advocate-General does not oppose 
this, I am willing to accede to this inasmuch as when the case first came 
before me certain charges of breach of trust were waived on the understand- 
ing that the plaintiff should be entitled to take such objection to the 
trustees* conduct as might be open on the taking of the ordinary accounts, 
but I will only direct accounts at the plaintiff’s risks as to costs, and as it 
has been suggested that the accounts will probably not be required, it will 
be better that the decree for accounts should be conditional. 

The decree, therefore, will contain a declaration that the plaintiff has 
been validly adopted, but that on the true construction of the will he is 
not entitled during the life of the widow to have the property left by the 
testator handed over to him or to receive the rest and residue of the income 
and interest of the testator’s estate by the will directed to be invested ; then 
the decree will direct accounts (at the plaintiff’s risk as to costs) of the 
estate and debts of the testator, but it will be provided that no proceedings 
are to be taken under this direction without the leave of the Judge in 
Chambers. There will be an enquiry what is proper to be allowed for all 
necessary household expenses as well as for the worship of the testator’s 
family idol Sreo Sree Eadhagobindjee. Further consideration will be 
adjourned and there will be liberty to apply. As it is so desired the costs 
of all parties up to and including the trial to be taxed on scale 2 as between' 
solicitor and client will come out of the estate. 

The plaintiff appealed from this decree. 

Mr. Pugh (Mr. Bonner jee with him), for the appellants. — Is a Hindu 
testator able to give an estate to A and say that he is not to enjoy the- 
estate more than 50 rupees per annum during the lifetime of B, to whom 
no income has been given ? This is a direction to accumulate. Hurry 
Das Dutt died in October 1875 : On 9th August 1876 the first 
adoption was made. Jotipersaud Mullick died on 29bh January 1881 
and on 9th February 1881 the second adoption was made, and the plaintiff 
adopted. There is, therelore, an express gift of the accumulations.. 
[Trevelyan, J. — The Priw Council have held that, apart from adoption, it 
[679] might be a valid bequest under a power of appointment.] Section 
13 of the Transfer of Property Act. The accumulations are without an 
owner until the death of the widow. [Trevelyan, J. — The corpus and 
income must, according to Hindu law, be vested in the same person. It 
cannot be in tho air.] There is a valid gift to Amrito Lall Dutt subject 
to its being divested. Amrito Lall Dutt is the owner of the estate and 
any restriction to bis use and enjoyment is repugnant to that estate. 
Gosair Shivgar Doyagar v. Biveti Carnac (1). [Trevelyan. J. — There is- 
also the case of Lloyd v. Webb (2).] I submit there is an immediate 
gift to my client. If that is not so my client is entitled as heir at law. 
Tagore v. Tagore (3) ; Mayne’s Hindu Law, ss. 380, 381, 382. I do not 
think that there is a gift to trustees: even if there were it would not 
prevail according to the Tagore case. You cannot do by will what you. 

(1) 13 B. 463. (2) 24 C. 44. , (3) 9 B.L.R. 377 
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cannot do inter vivos. Brammamayi Dassi v. Jaqes Chandra Dull (1)- 
Mokoondo Lali Shaio v. Gonesh Chunder Shaw (2) ; Kally Nath Naugh 
Chowdhury v. Chunder Nath Naugh Chowdhtcry (3). 

The Advocate-General (Sir C. Paul), Mr. Garth and Mr. Stephen, 
for the widow Surnomoni Dasi.— The widow takes an estate by implication! 
Theobald on Wills, 4th Ed., p. 604; King v. Inhabitants of Ring stead (4); 
Gardner v. Sheldon, Tudor’s Leading Gases. 625-630; Bissa Nath 
Chunder v. Bama Sundary Dassi (5). No trust for accumulations hut a 
trust to invest. We say that the power to adopt is bad. — Sumbhu Nath 
V. Surjamoni Dei (6). First point is that what he has given he could not 
intend, as it was not legal according to Hindu law, Bhoohun Moyee Dehia 
V. Kishore Acharji Chotodhry (7) ; Golap [680] Chunder Sircar’s Tagore 
Lectures, p. 233 ; Beemchtirn Sen v. Heera Loll Seal (8) ; Eaton y. 
Smith (9): Crawford v. Forshaw (10); Farnell on Powers, p. 457; Golap 
Chunder Sircar’s Tagore Lectures, p. 142; Babu Shama Charan Sircar’s 
Vyavastha Darpana, 2nd Ed., p. 907; Ramasawmi Aiyan v. Vencata 
Eamaiyan (1 1) ; Vellanki Venkata Krishna v, Venkata Rama Lakshmi 
Narsaijya (12) ; Pudma Coomari Debi v. Court of Wards (13); Bykant 
Monee Roy v. Kisfo Soonderee Roy (14) ; Jamnabai v. Raychand 
Nahnlchand (15) ; Raoji Vinayakrao Jagganath Shankarsett v. Lakshmi- 
bai (16); Gavdappa v. Girimallappa (11). My client takes estate 
for life by limitation : s. 4 of the Probate and Administration Act. 
It is clear that the son is not to take beneficially until after the death 
of the widow. If my first position is wrong then I say the estate 
is vested in the executors and trustees. Under s. 104 of the Succes- 
sion Act you cannot accumulate for more than a year. Under the 
Hindu Wills Act s. 104 is not applicable. The direction to .accumu- 
late is quite in keeping with Hindu notions. There is nothing ii 
the will which says what is invested shall be added to the capital and 
form part of the estate. Heir is not to take until after the death of A 
and there is nothing to deprive A of the estate she took. As to the 
adoption, we say that there is no valid power to adopt. It is bad in 
\slV 7.— Nilmoney Singh v. Bakranath Sing (18). It was a joint power b^ 
three jointly or by two executors according to the scheme of the will. 
Tagore v. Tagore (19). If one person could perform ceremony efficaciously 
[681] others could join in it. In the case of Surendra Keshab Roy v. 
Dcorga Siindari Dasi (20), the adoption was simultaneously made and held 
to be bad. The power of adoption in its inception is bad. If I assume 
power is good it is still not validly exercised, it is exercised by two instead 
of by three. Craioford y. Forshaw (10) ; Sugden on Powers, p. 460. The 
power must not pass to others. Here the power was given to the unole 
and the father. If a man dies leaving two sons and a widow, it is cleat 
that the two sons take. If one son dies the widow takes the estate of 
that son, not the second son. In the case of adoption the mother holds 
as guardian and in trust until the first adoption. When the son dies it 
comes to her as her own as the mother and she cannot be divested by 


(]) 8 B.L.R. 400. (2) 1 C. 104. (3) 8 0. S78. 

(4) 0829)UB. AC. 218 (224). <5) 12 M.I.A. 41. (6) IO.W.N.649. 

(7) 10 M.I.A. 279(281.304). (8) (1867) 2 Ind. Jur. N.S. 225. (9) (1839) 2 Beav. 286. 

(10) (1891) 2 Ch. 261. (11) 6 I.A. 196 (208). (12) 4 I.A. 1 (9. 13). 

(13) 8 I.A. 229. (14) 7 W.R. 392. (15) 7 B. 225. 

(16) 11 B. 881 (397). (17J 19 B. 331. (18) 9 I. A. 191. 

(19) Sup. Vol. I. A. 78. (79). (20) 19 I.A. 108. 
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adopting a second son. Here the second adoption is made in derogation 
of the adopted mother’s estate. If you inherit from the son there is no 
estate to pass on. When the adopted mother takes the estate of a son 
she has an estate which cannot be divested. 

Sir Griffith Evans (Mr. O'Kmealy with him), for the other respondents 
— The question of accumulation cannot he decided as between me and 
the widow. The trustee would in any event have to retain the corpus. 
The period of distribution is the death of the widow. What is do become 
of the surplus income between the death of the widow and the period of 
distribution. As it is impossible to predicc who will coma in at the period 
of distribution id will be necessary for the trustees to retain the estate until 
that period arrives. As regards the power of adoption being bad the 
executors were the proper persons to be appointed for the adoption, if it 
took place. Executors can always devolve their offices on the Adminis- 
trator-General by the Administrator-General’s Act. If the power attaches 
to the office it goes on to the end wherever the office goes. The reasoning 
of Kekewicb, J., would apply to this case, because it is a naked power and 
does noG attach to an executorial office. There is a great distinction 
between naked powers and powers given to a person by virtue of his 
office. Parwell on Powers, pp. 129, 140. 1682] There is no inflexible 

doctrine that the full beneficial interest must be vested in some person 
who is ascertained at the time. The first adopted son took dehors the 
will ; he was entitled because the adoption made him heir-at-law instead 
of the widow. For five years he was entitled. The result would be if 
Joti Prasad was properly adopted, he took it as heir-at-law under the 
power of appointment, dehors the will. However if he acquired it his 
mother would be his heiress, and if she adopts a second time does she 
surrender the estate of the adopted son ? There must be some limit ; 
she cannot divest herself of anything that did not belong to the testator. 
If a descent was cast in the way other than the mother, then there is an 
end of the second adoption. For instance, the widow of the adopted son, 
if there was one, would have taken to the exclusion of the second adopted 
son. As regards the doctrine of estates by implication there is the 
case of Bissa Nath Chunder v. Bama Sundary Dassi (1). Widow and 
female there could not take, and in case one of them dies held the 
female heirs shall not take. 

Mr. Pugh in reply. 

The judgment of the High Court (Maclean, C.J., MacPHEBSON and 
Trevelyan, JJ.) was as follows ; — 

JUDGMENT. 

Maclean, C.J. — The facts are not disputed on this appeal, and that 

being so, I do not propose to recapitulate them as they are accurately 
found and stated in the judgment of Mr. Justice Jenkins. The questions 
we have to decide are questions purely of law ; they are stated in the 
judgment of the Court below, and it will be convenient to deal with 
them in the same order as in that judgment. 

The first question and in one sense the paramount question is 
whether the power to adopt in the testator’s will is a valid power. It is 
urged for the respondents, against the validity of the power, that although 
it is competent to a Hindu testator to empower his widow to adopt, it is 
a power which can only be given to the widow and to the widow alone, 

(1) 12 M.I.A. 41. 
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and that, inasmuch as in the present case th^ power is given to her 
conjointly [683] with two other persons, viz., the father and uncle of the 
testator, the power is invalid. If this contention be well founded, there 
is, at once, an end of the plaintiff’s case, for, if there were no valid power 
to adopt, the plaintiff is not the adopted son of the testator, and has 
consequently no interest in the testator’s estate and cannot maintain the 
present suit. He is suing as the testator's adooted son. and in that 
capacity alone. The testator doubtless was anxious that, if he had no 
natural son, he should have an adopted son, and the reasons for this, not 
merely on temporal but specially on spiritual grounds, are thoroughly 
recognised and understood in the Hindu community. But the question 
is, has he taken such a course as the Hindu law allows for giving effect 
to his desire ? 

It may, I think, be regarded as a well-established principle of the 
Bengal School of Hindu law that it is to the widow alone that the power 
of adopting a son can be delegated by the husband, and that she has no 
capacity to adopt, save under the express permission of the husband given 
in his lifetime. Now, looking at cl. 8 of the will, which is admittedly the 
salient clause upon which, in a great meisure, if not entirely, the case 
hinges, and reading the language of that clause according to the usual 
and ordinary meaning of the words used, there cannot. I think, as a matter 
of construction, be any reasonable doubt that the testator intended togive, 
and did give, the power of adoption, not to his widow alone, but to his 
widow conjointly with his father and uncle. If upon the true oonstruo- 
tioD of the clause the power he given to the three, and not to the widow 
alone, it is not very important to consider whether it was or was not 
given to them in their executorial capacity, though the language suggests 
that it was given to them in that capacity, and this view is fortified by a 
reference to cl. 14 of the will, which indicates that, in the event of the 
wife’s death before the adoption of a male child, the surviving executors 
were to have the power. It is conceded by the appellant’s counsel that 
the power under cl. 14 is invalid. That clause shows that the testator 
intended the surviving executors should have the power, and throws a 
light upon what was in the testator’s mind, as regards cl. 8, viz., that the 
power [684] was given to his executrix, executors and trustees. If it be 
conceded that the power given to the two executors under cl. 14 is bad, it 
is somewhat difficult to see how the power under cl. 8 given to the three 
executors and trustees, even though the wife be one, is nob equally bad, 
unless oue can reasonably place upon that clause the construction placed 
upon it in the Court below. But even if, in cl. 8, the wife, father and 
uncle had not been alluded to as executrix, executors and trustees, the 
testator has associated with the wife in this power two other persona, 
which, under Plindu law, he cannot do as the power can only be 
delegated to the wife. 

It is urged, however, for the appellant that cl. 8 may be read as a 
power given to the wife alone, and that the association of the father and 
uncle in the power was not to give them the power of adoption, bub merely 
a power of supervision in order to ensure a discreet exercise of the power 
bv the wife. In other words, vve were virtually invited to read the power 
as if it were one given to the widow alone to be exercised with the consent 
of the father and uncle. I do not see my way to adopt this oonsbruotion 
of the language of the will. There is nothing, so far as I can see, in the 
language used, to warrant us in placing sUoh a construction upon it; were 
we to do so, I think we should be going daagerously near to making a new 
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will for the testator, rather than construing the will he has made. We 1898 
must look at what the testator has actually said ; not what be might April 5 , 
have said had the effect of what he has said been drawn to his attention. 

The learned Judge in the Court below says he must decline to put on ^^I*EAL 
the language of the will a construction that would render its provisions FROM 
useless. I am entirely in accord with the learned Judge, if by that ORIGINAL 
expression he means that, if the language of the wilb warrant it, the Court Civil 

should place such a construction upon it- as will give effect to the testator’s 

intentions, rather than render the provisions of the will usless. But 25 0. 662^= 
we must be guided by what the testator has said; we must gather his 2 C.W.N. 
intention from the whole will, and then say whether or not effect 389. 
can be given to that intention consistently with law. Here the question 
[685] appears to me to be — What did the testator intend, gathering that 
intention from the language be has used ? If he intended to give the 
power to the three, then, according to Hindu law, such a power is bad ; 
if he intended to give the power to the wife alone and only associated the 
father and uncle as a fetter on her choice of a son, then it would be good. 

But I fail to extract the latter intention from the language used. The 
recent case in the Privy Council of Surendro KissenEoy v. Durga Sundary 
Dassi (1) must nob be overlooked in discussing this question of the 
validity of the power. 

For these reasons I am of opinion that the power to adopt was not 
a valid one. 

In the view I take, it becomes unnecessary to discuss whether the 
power was validly exercised, bub one of the grounds upon which Mr. 

Justice Jenkins decided that it was well exercised has a bearing upon the 
question of the validity of the power. Mr. Justice Jenkins holds that the 
power was intended to be annexed to the executorial office, and treats the 
question as being whether the power of adoption contained in the will 
was not given to the executors in their official capacity, and he treats it 
as having been so given. But if the power of adoption were annexed to 
the executorial office, or if the power were given to the executors in their 
official capacity, the power is bad, for no such power can be validly given 
according to. Hindu law. If, however, the true construction of cl. 8 be 
such as the learned Judge in the Court below holds it to be, viz,, a power 
of adoption to the wife alone, with the consent of the other executors and 
trustees, it would seem almost to follow that the testator intended the 
selection of an adopted son to be made with the consent of the father and 
uncle, as the persona designates for this purpose in the will, and in whom 
a personal confidence was reposed by the testator. Clause 14 supports 
this view, whilst the case of Beemchurn Sen v. Hera Loll Seal (2) has a 
distinct bearing upon it. Had it been necessary for me to decide the point, 

I should have felt considerable difficulty in saying that the [686] power 
had been well exercised, the father of the testator having died before the 
adoption took place. 

Holding the above views, it becomes unnecessary to express any 
opinion upon the other points which have been raised, as the plaintiff 
cannot maintain the present suit, though it is nob to be inferred from my 
silence on those points that I am in accord with Mr. Justice Trevelyan’s 
views upon them. 

' This is one of those eases in which, having regard to the time which 
has elapsed since the adoption, one’s natural inclination would be to 

(1) 19 I, A. 108. , . (2) 2 Ind. Jur. N. S. 225. 
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uphold it. if possible. Having regard to that lapse of time I asked the 
appellant’s counsel whether any question of limitation, estoppel, laches or 
acquiescence could be raised in the appellant’s favour, but he very fairly 
replied that no such question could be successfully raised as against the 
infant respondents, who will take the property failing a valid adoption 
of the plaintiff. As. then, any such questions are eliminated, we may 
view the case as if the matter had been submitted for our considera- 
tion shortly after, and nob many years after, the alleged adoption ; in 
other words, the lapse of time does not in point of law assist the appellant. 
It may seem a hard case on the plaintiff who, however, is responsible 
for having initiated the litigation, to be now told that his adoption is 
invalid ; but, on the other hand, it would be equally hard on the infant 
respondents, it they have to hand over their property to one who has not 
been validly adopted as the testator’s son. It is, however, not open to us 
to enter upon any question of hardship one way or the other. I think 
the appeal fails and must be dismissed. 

The cross-obiectioDs must be allowed, and the suit dismissed. I 
will deal with the costs after the other judgments have been delivered, 

Macpherson, J. — I agree with the learned Chief Justice. I do not 
think it necessary to express any opinion on the other questions raised in 
the case. 


Trevelyan, J. — The two main questions in this case are 

(1) whether there is any valid gift of the accumulation of income; and 

(2) whether the plaintiff has been validly adopted under Hindu law. 

[687] I will deal with this second question 6rst. The defendants 
are entitled to have it decided, as it goes to the root of the whole suit and 
is the subject of their cross-objection. 

The first question which we have to determine is what the testator 
meant by his will. As put by their Lordships of the Privy Council in 
Tagore v. Tagore (1) : “ The true mode of construing a will is to consider 
it as expressing in all parts whether consistent with law or not, the inten- 
tion of the testator, and to determine upon a reading of the whole will, 
whether, assuming the limitations therein mentioned to take effebt, an 
interest claimed under it was intended under the circumstances to be 
conferred. It is true that in giving a power of adoption, a testator is 
contemplating to a great extent his own welfare, but legal effect cannot 
be given to his intention, unless he provides for the exercise of that power 
within the limits of the law. We cannot alter or add to any portion of 
his directions, and if we attempt to depart from the strict letter of his 
injunctions, we run the danger of being charged with attempting to make 
a will for him rather than construing and giving effect to the will which 
he has actually made. Numerous instances occur to me where powers of 
adoption have been given with the real object of obtaining a spiritual 
benefit, but the Courts have declined to give etfecb to those powers.^ I 
need only instance by way of illustration the case of a double adoption, 
which came before the Privy Council lately in the Andul case. In niy 
opinion we must endeavour to ascertain the intention of the testator as 
expressed by the words of his will just as carefully and upon the same 
principles when he is seeking his own spiritual benefit as when he is con- 
ferring a bounty upon othei's. Having ascertained his intention from his 
will, and without reference to the law on the subject, it is then for us to 
apply the law and see if the power be valid. I know of no authority 


(1) I. A. Sup. VoL, p. 79. 
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which lays down that powers of adoption are to be construed differ- 1898 
ently from other powers. It has been suggested to us that ic must be Aprils. 

assumed that the testator knew the law, and that the portion of the 

power which is in accordance with the Jaw must be accepted and the rest Appeal 

rejected. It is [688] impossible for us to deal with the will on this foot- prom 

ing. Testators very often, though they know the law, try to evade it. ORirmAr 
The Law Reports abound with instances of this. The power, so far as is 
material for the present purpose, is given in the following words : 

‘I hereby authorise and empower my wife and executrix S. M. 25 C. 662=> 

Surnomoyee Dassee and my executors and trustees to whom I give full 2 Q.W.N, 

permission and liberty to adopt after my decease a son.” There can be no 389, 

doubt that the only person to whom a power of adoption can be validly 

given is the wife of the person giving the power. If the testator intended, 

as he says, that his executors and trustees should execute this power jointly 

with his widow, it would be impossible to carry out this power. The only 

way, as far as I can see, by which any effect can be given to this power is 

by supposing that the testator intended to give the power to the wife alone, 

but required her to act with the consent of executors This construction 

is, however, to my mind an impossible one, having regard to the other 
terms of the will. 

In the first place paragraph 13 authorizes the executrix, executor and 
trustees and the survivor of them to appoint any other person or persons 
to succeed them or him in the execution of the trusts of the will. The 
adoption was one of the trusts of the will, and this power shows that he 
■contemplated the adoption being made by persons other than the widow. 

Leaving paragraph 13 entirely out of consideration I think that’ paragraph 
14a is conclusive on this question. He there says : “ In case of any 
accident arising to cause my wife to depart her natural life before' adoption 
•df a male child my surviving executors are empowered to act with my full 
consent and direction to adopt a male issue.” This to my mind shows con- 
•clusively that the testator did contemplate- that the adoption should be 
made by persons other than his wife, and* therefore there is no reason for 
giving a forced construction to the earlier paragraph, which gives the power. 

Moreover, it is noticeable that whereas the testator gives to his 
executors powers to adopt on the death of the wife he does' hot give to the 
wife any power to adopt in ckse of the death of the executors. This 
snows that the testator imposed a greater confidence [689] in his 
executors than in his wife. I feel it impossible, having regard to all the 

terms of the will, to hold that the power was anything but a joint power 

and was therefore bad. , 

* 

Even if the power be a good one. namely, that the widow, could adopt 

with the consent of the executors and trustees, I am of opinion that the 

death of the father, . who was one of the executors, prevented the exercise 
of the power. 

Besides his wife the testator appointed his, father and nncle as 
•executors and trustees. I have no doubt that this personal relationship 
operated in the testator's mind ^wben including them in the power of 
adoption. 

Even if the power be construed as giving a power to jihq wjdow with 
the consent of the executors, I think the nature of this, particular trust 
and the relationship of the executors show that, although the power is 
given to the executors, it is intended to apply only to fchesp particular 
persons and does not devolve upon other holders of the office^ i 

4&1 
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In the case of Bhceinchurn Seal v, Hera Churn Seal (1), Mutfcy Lai 
Seal was described as executor, yet Sir Baroes Peacock considered that a 
personal confidence was reposed in him. 

An authority to adopt must be strictly pursued. Chowdhry Puduvi 
Singh v. Koer Oodoy Singh (2). and if the confidence here imposed be a 
personal one, it follows that the death of one of the persons whose consent 
is necessary to the execution of the power must destroy the power. 

We have been referred to a recent decision of this Court — Sttrendra 
Nandan v. Sailaja Kant Das Mahapatra (3). in which Sir Barnes Peacock's 
decision seems to have been considered, but beyond expressing their 
concurrence with the judgment of the Court below, the learned Judges give 
no reasons for their decision, and, as a matter of fact, in that case the 
widow was only enjoined to obtain the advice and opinion of the manager, 
[690] The consent was not a condition. Conditions, whether they be- 
possible or impossible of fulfilment, must be considered, and unless they are 
strictly carried into effect, the power cannot be exercised — see Bang ubai v.. 
Bhagirthibai (4). In my opinion the adoption was bad, and on that ground 
the suit ought to fail. I desire also to express my opinion as to the 
other question which has been argued, namely as to the right to the 

accumulations. 

The determination of this question depends upon the terms of the 
ninth paragraph of the will. 

It was contended by the learned Advocate-General that by the 
provisions contained in that paragraph the widow got an interest for life by 
implication, but this is scarcely consistent with the dix'eotion that she should 
be paid a fixed monthly sum and that the residue was to be invested. 
There is no doui)t that there is no immediate gift of the residue of the 
income. It is to bo accumulated during the lifetime of the widow. On 
that event happening it is to be determined who is to succeed. The 
question is whether a Hindu testator can direct the accumulation of the 
income of his property for an indefinite or any time without providing 
for the beneficial interest. The circumstance that the property has been 
given to trustees is wholly immaterial. A Hindu testator cannot create by 
a trust an interest which he is otherwise incapable of creating. One of 
the best known of the several important principles which were enunciated 
in the Tagore case was that a man cannot be allowed to do. by 
indirect means, what is forbidden to be done directly, and that a trust 
can only he sustained to the extent, and for the purpose of giving effect 

to those beneficiary interests which the law recognizes. 

As I understand the Hindu law, there must bo a present beneficial 
interest created, in property in order to render the gift, whether a 

will or inter vivos, valid. In an unreported case {Gopal Lai Seal v. K* 
Marsden) decided on the 11th March 1887. I expressed my opinion on 
the subject in the following words: — " I do not think that a gift of this 
description is valid according to Hindu law. According to that law there 
must, as I [691] understand it, be a present beneficiary in order to make 
a gift valid. There may be a gift in future, but there must also be a gift 
in present. The law of gifts and of wills is the same, and in order that 
there may be a valid gift the donor must immediately divest himself of 
the property in favour of some oxistiog beneficiary, and in the same way 
with regard to wills there cannot bo a gift to a person to come into- 


(1) 2 Ind. Jur. N.s. 228. (*) 13 

(3) 18 C. 385. (4) 3 B. 877. 
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operation at a future date, unless there be a gift to a beneficiary in the 
interim.” This is, as I understand it, merely wh^it was decided in the 
Tagore case. In the judgment of that case we find the following : “ Their 
Lordships for the reasons stated are of the opinion that a person capable 
of taking under a will must be such a person as could take a gift inter 
vivos, and therefore must, either in fact or in contemplation of law, bejur 
existence at the death of the testator.” 

I cannot see how a direction to accumulate can be valid unless there 
be a present gift to support the direction to accumulate. The fact that in 
cases where there is a minor beneficiary, accumulation can be allowed, 
and that it may be possible to accumulate income for the purpose of 
paying debts does not to my mind help us. In the former case accumula- 
tion is rendered necessary by the incapacity of the beneficiary and is 
allowed in order that he may obtain the greater benefit from the gift 
which is made to him. In the latter case, the direction to accumulate is 
in aid of the proper administration of the testator's estate, and is 
sometimes necessary for the due performance of his legal and moral 
obligation to pay his debts. 

I have assumed that the accumulations follow the gift of the corpus, 
I am very doubtful whether under the terms of this will there is any gift 
of the income. 

In my opinion there is no valid gift of the income during the lifetime 
of the widow. 

There remains one matter in contest. It was contended that, even if 
there was no gift of the property, the widow took as heir of the first 
adopted son and by the second adoption did not divest herself of her 
mother’s estate. There is no doubt that by adoption a woman divests 
herself of her widow’s estate. I cannot see in [692] principle why she 
cannot divest herself of her mother’s estate in the same way as she can 
divest herself of her widow’s estate. The act is hers, and the object of it 
is to create an heir to her husband. Why that second adopted son 
should have different rights in the estate than those enjoyed by the first 
adopted son I cannot see. In my opinion, by a second adoption, a widow 
divests herself of her mother’s estate in the same way as she divests 
herself of her widow’s estate on the first adoption. 

I agree that the suit should be dismissed. 

Maclean, C. J. — As regards the costs of the suit the order as to 
them in the Court below may stand. As regards the costs of the appeal 
and of the cross-objections, the parties to the suit who are sui juris not 
objecting, the costs of all parties of the appeal and cross-objections may, 
as between solicitor and client, be paid out of the estate. 

O. E. G. 
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Before Sir Francis W. Maclean, K.C.I.E., Chief Justice, Mr* Justice 
Macpherson, Mr. Justice Trevelyan, Mr. Justice Ghose and Mr. 

Justice Rampini. 

Mangun Jha and others (Defendants) v, Dolhin Golab Koer 

AND OTHERS (F Laintiff s) [3rd February. 1898.] 

Limilaiion — Suit for damages for cutting and carrying away crops — Act XI of 1877». 
sch. II, arts. 36, 39. 48, and 109, 

In a suit for damages for cutting and carrying away crops — 

Held, by the Full Bench (KamitnI. J., dissenting) suob suit does not come 
within the terms of art. 3G of sch II of the Limitation Act (XV of 1877), 

[6933 P^r Maclean, C.J. (Trevelyan, J., concurring), — Assuming that the 
case does not como within the terms of art. 39, the case is governed by art. 49. 
The crops, though immoveable iu the first place, become specific moveable 
property when severed, and the fact that tho severance was a wrongful act, doee 
not make any difference. 

Per MACrHERSON, J. — Tho case is governed by art. 49 or 48, as the crops, 
after they bad been cut, come under the description of speoifio moveable 
property. Possibly, also, the case might be brought under art. 109, if it is not 
brought under art. 39. 

Per Ghose, J. — Article 49 applied to this case. 5urrtf Lai Mondal v. Umar 
Haji (1) followed. 

Per Rampini. J. idissentiente). — The suit, as framed, not being one for 
compensation for trespass, art. 39 docs not apply. Article 48 or 49 also does not 
apply as they deal with property which is ab tnitio moveable, and cannot he held 
applicable unless the first wrongful act, viz., the conversion of the immoveable 
into moveable property, be disregarded. Article 109 also does not apply, as it 
referred to a case in which possession of immoveable property was withheld. 
Article 36, therefore, applied to tho case. 

Essoo Bhnyoji v. The Steamship “ SavUri ** (2), referred to. 

Pandah Gaz\ v. Jennudi (3), dissented from by TREVELYAN, J. 

[F,, 5 Bur. L.T. 156 = 17 Ind. Gas. 906 -=6 L.B R. 75 ; 11 Ind. Gas. 164 = 14 C.L.J. 
598 ; 10 C.L J 25; R., 34 0.941 = 6 G L.J. 237 = 11 C.W.N. 969 ; 14 C.L.J. 515- 
= 16 C.W.N. 540 = 11 Ind. Gas. 729 ; 17 C L.J. 206=17 C.W.N. 808 = 18 Ind. Oas. 
253 : 12 C.W.N. 1090; 17 Ind. Cas. 605 = 23 M.L.J, 618 = 12M.L.T. 638 = (1912) 
M.W.N. 1229; 21 Ind. Cas. 213 = 25 M.L J. 447 = 14 M.L.T. 22.5 = (1913) M.W.N. 
869; 36 C. 141 = 12 C.W.N. 1090 = 9 C.L.J. 109= I Ind. Cas. 798.] 


The plaintiffs in this case sued for a declaration of tbeir zerait rights 
in respect of certain lands and for recovery of damages for the cutting and- 
carrying away of crops grown by them upon those lands. The material 
portions of the plaint were as follow : — • 

“ 5. On the 23rd November 1892 (the defendants) being emboldened 
by the order passed in the said Foujdari case, and misunderstanding the 
order, wrongfully cut and carried away the dhan crop of 10 bighas 12 
cottahsof kbas zerait land of the plaintiffs, which was grown on behalf of 
the plaintiffs, besides the dhan crop of the said land sold by auction. 
Through fear of recognizance, the servants of the plaintiff were unable to 
oppose and hinder the defendants strongly, although the zerait land did 
not lie in the land sold by auction, and neither the defendants nor Ramlal 
Kopur hart any concern with the said zerait land and the orop thereof. 

• Reference to Pull Bench in Appeals from Appellate Decrees Nos. 426, 

462 and 463 of 1896, against tho Decree of Babu Jogadurlabh Mozumdar, Subordinate 
Judge, First Court of 55illa Tirhoot, dated the l8th December 1896, reversing the 
of Babu Joya Perahad Pande, Additional Munsif of Sitamarhi, dated the 28th June loaO* 

(1) 22 0.877. (2) 11 3. 133. (3) 4 0.666. 
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This wrongful act of fcha [694] defendants has been highly prejudicial to 
the right of the plaintiffs. . . . 

“ 6. Although the plaintiffs are in possession of the zerait land, 
they should get the dhan appropriated by the defendants. As it is difBcult 
for the plaintiffs to get it from the defendants without suing in Court for 
the same, the nlaintiffs are obliged to institute the present suit for damages 
in respect of the produce of the land as well as for declaration of their 
right to the zerait land cultivated by them. 

8. The cause of action accrued to the plaintiffs within the juris- 
diction of this Court on the 23rd November 1892. when the dhan crop 
was cut and carried away. 

“ 9. The plaintiffs pray for a decree as follows : — 

(a) That upon determination of the plaintiffs’ right and possession, 
it may be declared that 10 bighas 12 cottahs of land form a part of 
the plaintiffs’ khas zerait and jote ; that the dhan crop of 1300 Fasli 
was grown by the plaintiffs ; that the defendants had no right to 
cub, loot and appropriate the crop, and that it was an illegal act of the 
defendants to cub and appropriate the dhan crop of the said zerait along 
with that of Bamlai Kopur’s land sold by auction, taking advantage of 
the recognizance of the plaintiffs’ servants. 

(b) That upon adjudication of the point alluded to in the first prayer, 

and upon declaration of the plaintiffs’ right to 10 bighas 12 cottahs of 

zerait land, as per undermentioned boundaries, situate in mauza Pangawa, 

Bs. 458-9-3 principal with interest, mesne profit on account of dhan crop 

of 1300 Fasli appropriated by the defendants may be awarded against the 
defendants.” 

The plaint was filed on the 16bh February 1395. The defendants 

did nob raise any plea of limitation in the Courts below. On the merits. 

the first Court found in favour of the defendants on the Question of cutting 
and taking away of crops and dismissed the plaintiffs’ suit. On anpeal, 
the Subordinate Judge found for the plaintiffs and decreed the suit 
estimating the damage sustained by plaintiffs at Bs. 212. 

[695] The defendants preferred a second appeal to the High Court. 

and one of the objections raised was that the claim for damages was 
barred by limitation, as the suit was instituted more than two years 
after the date of the cause of action. 

The Division Bench (Tkevelyan and Stevens, JJ.) before whom 
the case came on for hearing, being of opinion that there was conflict of 
opinion between different rulings on this point, made the following order 
of reference bo a Full Bench : — 

In these cases the learned vakil for the appellants has raised the 
objection that the suits are barred by limitation. This objection was 
not taken in the Courts below, but, having regard to the terms of s. 4 of 
the Limitation Act, it is an objection we arb bound to consider. 

The suits were brought for, amongst other things, damages for the 
cutting and carrying away of crops. This question of limitation only 
concerns the suit so far as they claim such damages. The suits were brought 
more than two years and less than three years, after the crops are said 
to have been cub and carried away. There have been contradictory 
decisions of this Court as to what article of the Limitation Act applies to 
a suit for cutting and carrying away crops. The first case is a decision of 
MlIXER and Prinsep, JJ,, in Shurnomoyee v. Pattarri Sirkar (l), in which 
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the learned Judges held that a suit of this kind is a suit for profits of 
immoveable property belonging to the plaintiff wrongfully received by the 
defendant within the meaning of Act IX of 1871, art. 109, which 
corresponds with art. 109 of Act XV of 1877, and not a suit for compensa- 
tion for any wrong, malfeasance, nonfeasance or misfeasance independent 
of contract within the meaning of art. 40 of the Act of 1871. Article 40 of 
Act IX of 1871 corresponds with art. 36 of the present Act According to 
that decision these suits would not be barred. But in the same volume, 
p. G65, will be found a case, Pandah Gazi v. Jennxtddi (1), decided by 
Mitter and Maclean, JJ., which holds that art. 40 is applicable. 
These two cases are directly in conflict. In a case Surat Lull Mondal v. 
Umar [696] Haji (2) in which Ghose and Rampini, JJ., differed, and 
which was reheard by NoRRIS, J., in consequence of such difference of 
opinion, NORRIs and Ghose, JJ., considered that art. 36 of Act XV of 
1877 did not apply, and Rampini, J., considered that it did apply. They 
dissented from the case to which we have referred in I. L. R., 4 Cal., 665, 
but did not refer the matter to a Full Bench. 

In our opinion this point is one of importance, and as there are 
conflicting decisions of this Court on the subject we refer these appeals for 
the final decision of a Full Bench. 

We may mention that a question of costs was raised, but, as the 
appeals have to go to the Full Bench, it is not for us to determine that 
question. 

Babu Sarada Gharan Mitra and Babu Lakshmi Narain Singh^ for 
the appellants 

Babu Umakali Mukerjee and Babu Baldeo Narain Sinp/i, for the 
respondents. 

Babu Lakshmi Nararjan Singh, for the appellants, contended that the 
suit was barred by the two years limitation prescribed in art, 36, soh. II 
of the Limitation Act (1877). The suit was not one for trespass but for 
compensation for crops carried away. [MacpherSON, J. — The suit 
involved a trespass.] Reading para. 5 of the plaint, it appears that 
the object of the suit is not for recovering damages for trespass on the 
land as in art. 39. (Macpherson, J. — Why should not art. 49 apply?] 
That article relates to specific moveable property. Here the crops became 
moveable after the wrong, but when standing they were immoveable 
property. Pandah Gazi v. Jennuddi (1) [Rampini, J. — There may be 
two suics with two different limitations : two years for cutting away the 
crops ; three years for removing them.] The case of Shurnomoyec'^, Paiiartt 
Sirkar (3) takes a different view. But in that case there was no trespass 
at all. I rely on the judgment of Rampini, J., in the case of Siirat Lall 
Mondal v. [697] Umar Haji (2), and the case of Essoo Bhayaji v. Ths 
Steamship "Sauifri" (4), as to art. 49. Article 48 also deals with speoitio 

moveable and is, therefore, un^pplicable. The case of immoveable property 

being made moveable is not specially provided for, and art. 36 would 
apply. Another point was urged on behalf of some of the defendants who 
appealed on the ground that they were not allowed costs although they 
were exempted from the claim of damages in the lower Court. 

Babu Umakali Mukerjee. —On the question of costs, there was no 
decree against those defendants (2 to 5) and there could be no appeal by 
them, and further the appeal has been valued at Rs. 212 only, in respect 
of the damages decreed and not in respect of costs of those defendants. 

(1) 4 0. 665. (2) 22 0. 877. (3) 4 0. 626. (4) 11 B. 133. 
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It is a question of discretion which cannot be interfered with in second 
-appeal. As to defendant No. 1, the Civil Procedure Code authorized the 
lower Court to saddle him with all costs. Ship Pershad Ghuckerhutty v, 
Gunga Monee Debee (l), Radhapershad Singh v. Ram Parmeswar 
Singh (2). 

As to the question of limitation, the article here applicable is either 
109, 39, 48, or 49. Article 36 does not apply. In Pandah Gazi v. Jennud- 
di (3) the question was whether the limitation was one year under art. 26 
•of the old law or not. The present question was not decided. That article 
is now incorporated in art. 49 of the present Act. (Trevelyan, J. — If 
so, art. 49 also would not apply under that ruling.] Article 36 would 
apply only if there be no other article applicable to the case. [RamPINI, J. — 
Here, cutting of the crops is the principal wrong, that brings you 
under art. 36.] The plaintiff wants the value of the dhan and nothing 
for cutting of the standing crops. He does not, it is true, say that be was 
dispossessed, but that should not be the reason for cutting down the period 
of three years to two. Paragraph 5 and prayer in the plaint would show 
that the claim was for mesne profits. [698] Article 109 would then apply, 
Shurnomoyee v. Pattarri Sirkar (4). Then, again, reaping may be consider- 
ed as trespass on land, and art. 39 would apply. The other wrong is 
misappropriation, that brings the case under 48 or 49, In any view three 
years is the limitation for the suit. Rampini, J.’s judgment in Surat 
Lall Mondal v. Umar Haji (5) was based on a consideration of the frame 
of the suit. In this case dhan or the value of the crop, and not of the 
plant or standing crop, is claimed specifically. Article i09, 39, 48, or 49 
applies ; art. 36 has no application. 

'B^h\x Lakshmi Narain Singh in reply read Wharton’s Law Lexicon, 
p. 613, and s. 211 of the Civil Procedure Code on the construction of 
art, 109, and urged that none of the arts. 39, 48, 49, fully contemplated a 
case like the present. Article 36 would therefore apply. 

On the question of costs the judgment of PiGOT, J.. in Secretary of 
State for India in Council v. Marjum Hosein Khan (6) was cited. 

The Pull Bench (Maclean, C. J., Macpherson, Trevelyan, 
-Ghose and Rampini, JJ.) delivered the following 
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JUDGMENTS. 

Maclean, C. J. — The short point we have to decide is whether the 
case falls within art. 36 of the second schedule of the Limitation Act, 
or whether it is within some one or other of the articles to which I will 
refer in a moment. According to the reference, the suit was brought for, 
-amongst other things, damages for cutting and carrying away crops, and 
it is admitted that, if art. 36 applies, the suit is out of time, but that if 
art. 39 or arts. 48 or 49 or art. 109, which are the articles upon which 
the plaintiff relies, apply, then, as the period of three years, which 
is the period under the latter articles, had not elapsed when the suit was 
instituted, it was brought within time, and the statute of limitations is 
not a bar. To my mind art. 36 does not apply to this case. In the first 
place that section is a general one and only applies when the particular 
[699] case is not specially provided for in the Act. Again, the words 
“malfeasance,” misfeasance” or “ nonfeasance ” are scarcely the terms 
one would ordinarily apply to such a tort as the present. They are terms 

(1) 16 W.R. 291 (293), (2) 9 0- 797 (802), (3) 4 C. 665. 

(4) 4 0. 625. (5) 22 0, 877, (6) 11 0. 369. 
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which more generally, at any rate, I do not say entirely, are applied to 
some wrongful act committed by persons standing in a fiduciary or qua^U 
fiduciary character, such as executors, trustees, and directors of companies. 
But be this as it may, I think this particular case is otherwise specially 
provided for in the Act. Looking at the pleadings, and the nature of the 
relief sought, I am by no means satisfied that the case does not come 
within art. 39, namely, compensation for trespass upon immoveable 
property. Bub assuming that nob to be so, I think the case comes 
within art. 49, and I aeree in the judgment of Mr. Justice Ghose, in 
the case of Siirat Lall Mondal v. Uynar Haji (l). It is difficult to say 
that, under the circumstances of this case, the crops having been severed 
from the soli, it was not specific moveable property in respect of which the 
plaintiff was seeking compensation for the wrongful taking away of the 
same. Though immoveable in the first place, the crop became moveable 
property specific in the sense that it was in specie, as soon as it wag 
severed from the soil, and I do not see why, for the purposes of this article, 
the fact that the severance was a wrongful act on the part of the tortfeasor 
ought to make any difference. Seeing that the defence is a statutory one, 
it is for the defendant to show clearly that the case comes within art. 36. 
However, agreeing as I do with Mr. Justice Ghose’s judgment in the case 
I have referred to, I do not think I can usefully add anything to what he 
has said. 

With respect to the question of costs I see no reason whatever for 
interfering upon that point with the decision of the Court below. 

ManPHERSON, J. — I agree. I would only add that I cannot see any 
real conflict of opinion in the cases of Shurnomoye v. Pattari Sirkar (2) 
and Pandah Gasi v. Jennuddi (3) or between these [700] cases, and the 
case of Surat Lall Mondal v. Umar Haji (1). Mr. Justice Ghose has clearly 
stated in the latter case the grounds on which he distinguished the case 
in I. L. R., 4 Cal., 665. Taking the question referred to us in this case to 
be whether art. 36 applies to facts of the case as found, I agree with the 
learned Chief Justice that it does not apply. That article only applies to 
cases which are not otherwise specifically provided for by the Aot. In 
this case the plaintiff’s direct complaint is of an aot of trespass on his 
land coupled with the cutting and carrying away of the crops off his land, 
Clearly he would be entitled to recover damages for trespass. The plaintiff 
claimed in addition damages for the crops which the defendants wrongfully 
cut and carried away, and although standing crops are immoveable 
properLy, I do nob see on what ground we can hold that crops, after they 
have been cut. do not come under the description of specific moveable pro- 
perty, to which art. 49 or 48 might apply. Possibly also the case might be 
brought upder art. 109. if it is not brought under art. 39. It seems to me 
immaterial, or of very little importance, under which of the other articles 
it comes, because the plaintiff would, in any case, have three years from 
the date of the cause of action within which to bring his suit, and oonso- 
quently would be in time. On these grounds I think that the appeal must 
be dismissed. 

Trevelyan, J. — I entirely agree with the view expressed by the 
learned Chief Justice. I only wish to add this in regard to what 
Mr. Justice Maepheraon has stated, although for the purposes of this 
appeal, it seems to me unnecessary to decide it. At the time of the 
reference, I thought, and I still think, that there is a distinct conflict of 
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opinion between the decision of the learned Judges in the case reported 
in I. Li^ R., 22 Gal., and the decision of Mr. Justice Mitter reported in 
I. Li. R., L Cal., 665. I think that the conclusion in the latter case as 
to art. 40 of the second schedule of the Limitation Act IX of 1871 is 
equivalent to a conclusion that art. 36 of the second schedule of the 
Limitation Act XV of 1877, which differs only from art. 40 of Act IX of 
of 1871 in the [701] prefixing of the word ’‘wrong” to the words 
malfeasance” misfeasance” and nonfeasance ” would be applicable, 
whereas the ruling in the case in I.L.R., 22 Cal., is that it is not applicable. 
But, as I said before, having regard to the facts of this case and the judg- 
ment of the learned Chief Justice, it does not really very much matter 
whether those two cases agree or whether they differ. 

Ghose, J. — I agree with the Chief Justice in holding that art. 36 of 
the Limitation Act does not apply, but that art. 49 does apply, to the 
facts of this case. In the case of Surat Lali Mondal v. Umar Haji (1) I 
have fully given my reasons for arriving at the conclusion at which I then 
did, and at which I do now arrive ; and I do not think I should be 
justified in referring to them again. 

As regards the case decided by Mr. Justice Mitter and Mr. Justice 
Maclean reported in I. L. R., 4 Cal., 665, to which reference has been 
made, it is sufficient to say that for the reasons I gave at p. 886 of 
I. L. R.. 22 Cal., I do not think that that case decided the precise point 
which is raised before us in this case. 

Rampini, J . — I regret I am unable to agree with the view taken of this 
case by the learned Chief Justice and by my learned colleagues. I am of 
opinion that art. 36 of the second schedule of the Limitation Act applies 
to this case. I may say briefly that my reasons for thinking so are the same 
as those which I gave in my judgment in the case of Surat Lall Mondal v. 
Umar Haji <1). It appears to me that this case is on all fours with that 
case. The plaintiff in this case seeks to recover damages for the cutting 
and carrying away of his crops by the defendants, and consequently it 
appears to me that no other article of the Limitation Act, except art. 36, 
will apply to such a case. The learned pleader for the respondent has 
argued that the case comes under either art. 39 or arts. 48 and 49 or 
art. 109, but it appears to me that none of these articles will apply. 

Article 39 will not, in my opinion, apply because the suit, as framed, is 
not one for compensation for trespass upon immoveable [702] property. 
Articles 48 and 49 will not apply .because this is not a suit for wrongfully 
misappropriating or injuring specific moveable property or for compensation 
for taking and determining the same. It is a suit, as is clearly shown from 
paragraph 5 of plaint, for the cutting and carrying away of standing crops 
which are immoveable property, whereas arts. 48 and 49 can only apply to 
moveable property, which is ab initio moveable, and has not been convert- 
ed from immoveable to moveable property by the act of the tortfeasor. 
In my opinion arts. 48 and 49 cannot be hefd applicable unless the first 
wrongful act committed by the tortfeasors (in many cases, the principal 
wrong), viz.t the conversion of the immoveable into moveable property, be 
disregarded. Articl0lO9 will not apply because that article appears to me to 
refer to a case in which possession of immoveable property has been 
wrongfully withheld from the plaintiff. That is nob the case in the present 
suit. The defendants disclaim all interest in the land, and it is not alleged 
that they wrongfully took possession of the land. That this is the 
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correct interpretation of art. 109 is apparent from the language of the 
article itself, from the definition of mesne profits given in s. 211 of the 
Code of Civil Procedure, and from the description of “ an action for mesne 
profits” given at p. 479 of Wharton’s Law Lexicon, 9th edition, where it is 
said. — ” An action for mesne profits is an action of trespass brought to 
recover profits derived from land whilst the possession of it has been 
improperly withheld.” 

For these reasons I am of opinion that art. 36 applies, and I am 
supported in this view by the decision in the case of Pandah Ghazi v. 
Jennudi (1). I may also add that, as a matter of policy, it is a matter 
of some importance that the period of limitation in such cases should 
be short. In the case of Essoo Bhayaji v. The Steamship *'Savitri” (2), 
Faeran. J., says ■ There are no cases in which it is more desirable 
that the evidence by which they are supported or rejected should be 
promptly given and scrutinized than in actions of toct,” and in my 
opinion this observation is [703] particularly applicable to cases of cutting 
crops, so common in Bengal. I have only to add that I have no reason 
to dissent from the judgment of the learned Chief Justice with regard to 
the costs of this case. 

Maclean, C.J. — It is admitted that the appeals Nos. 460. 461, 462 
and 463 will be governed by this decision. The same order will be made 
in those cases also. 
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FULL BENCH KEFERENCE. 

Before Sir Francis W. Maclean, A'. G. I. E, Chief Justice, Mr. Justice 

Maepherson, Mr, Justice Trevelyan, Mr, Justice Banerjee 

and Mr. Justice Jenkins. 


Kedar Nath Raut {Judgment-debtor) v. Kali Churn Ram 
(Decree-holder) AND Khubi Lal (Aiiction-pzirchaser) ^ 

[16th March, 1898.] 

Civil procedure Code [Act XIV of 3882), s. 310A — Sole in execution of mortgage decree— 
Application hy mortgogor binder s 310A. Civil Procedure Codc'^ Transfer ofPro- 
pt7ty Act ilV of s. Pules framed uiider — Civil Pi ocedure Code Amend- 

ment Act {V of 1894). 

Held by the Full Bench 

Section 3l0A of the Civil Procedure Code (Act XIV of 1882, as amended by Aofe 
V of 1894), does not apply to sales of mortgaged property under the Transfflr of 
Property Act (IV of 1882). 

The rules framed by the High Court (Circular Order No. 13, dated 27th April 
1892) under the provisions of s. 104 of the Transfer of Property Aot do not make 
s. 301 A applicable to suoh sales. 

Ashruf Ali Chowdhry v. Net Lal Sahu (3) overruled ; Paja Bam Singhj^'T* 
Chuni Lal (4), dissented from. 

Whether a rule by the High Court under 8.104 of the Transiet of 
Property Aot making s. 310A of the Civil Procedure Code applicable to sales of 
mortgaged property under the said Aot would not be ultra vires. 

• Full Bench Reference on Rule No. 2180 of 1896, issued by Trevelyan and 
Beverley, JJ., on 8th September 1896, against an order of Babu Sripati Ohatterjee, 
Munsif at Arrah, dated the 17th February 1896. 

(1) 4 0. 666. (2) 11 B. 133. (3) 23 0. 682. 
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17 C.W.N. 565 = 17 Ind. Cas. 936; 3 O C. 42 (44) ; Comm., 25 M. 244 (F.B.) * 
ExpL, 4 C.W.N. 474 ; D., 31 C. 373 (378).] 


Kali Churn Ram instituted a suit for sale on a simple mortgage 
bond against Kedar Nath Kaut, and obtained a decree on [704] the 29th 
January 1895, declaring the amount due on account of the mortgage and 
costs, and directing the defendant to pay the amount within three months 
from the date of decree. The decree was made absolute on the 22nd 
June 1895, and proclamation for saie issued. After several postponements, 
the sale was held on the 7th December 1895, and the mortgaged property 
was sold to Khubi Lai. 

On the 10th December 1895. one Abdul Hye, alleging himself to be 
sub-lessee of the mortgaged property under the defendant applied to deposit 

the decretal amount and the purchasers’ compensation under s. 310A of 
the Civil Procedure Code and made the deposit on the 12th December. 
On the 23rd December, the judgment-debtor applied to deposit the decretal 
amount, stating that the amount deposited by Abdul Hye really belonged 
to the judgment-debtor, but as that deposit was made in the name of 
Abdul Hye, a fresh deposit was rendered necessary. The correct amount 
was ascertained from the Court and deposit was made by the judgment- 
debtor on the 4bh January 1896. 

The decree-holder and the auction-purchaser raised several objections 
to the sale being set aside. The Munsif held with reference to one of the 
objections that he had no power to set aside sales under the Transfer of 
Property Act under the provisions of s. 301A of the Civil Procedure Code 
unless and until the High Court exercised its powers under s. 104 of the 
Transfer of Property Act and made s. 310 applicable to such sales. The 

judgment-debtor’s application was refused and the sale was confirmed on 
the 17th February 1896. 

The judgment-debtor preferred an appeal to the District Judge, but 
the appeal was dismissed on the ground that no appeal was provided by 
law in respect of an order passed on an application under s. 310 A. 

The judgment-debtor then moved the High Court (Trevelyan and 

Beverley. JJ.) and that Court issued a rule calling upon the opposite 

party to show cause why the order, dated the 17th February 1896, should 
not be set aside. 


This rule fNo. 2180 of 1896) came on for hearing on the 27th [705] 
July 1897, before Mr. Justice Trevelyan and Mr. Justice Stevens whn 
referred the case to a Full Bench. 

The order of reference was as follows : — 


The question in this case is whether s. 3 10 A of the Civil Procedure 
Code applies to sales of mortgaged property under the Transfer of Property 
Act. The only reported case of this Court on this question is Ashruf Ali 
Ghotodhry V. Net Lai Saku (1). In that case it was held that this section 
applied. The learned Judge then says “that by the rules framed by this 
Court (C. O. No. 13, dated the 27th April 1892) the provisions of the 
Civil Procedure Code are made applicable to sales of mortgaged property 
ordered by the Court under the Transfer of Property Act.” On referring 
to the rules in question we find that the Code generally was not made 
applicable, but certain sections only were applied. As s. 310A had not 
been passed at the time the rules were framed, it is of course not included 
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among the sections mentioned. It is only by the rales nassed under s. 104 
of the Transfer of Property Act that any portion of the Civil Procedure 
Code applies to chap. IV of the Transfer of Property Act. As s. 310A 
has not been applied by the rules, we are unable to see how force can be 
given to it. Having grave doubts as to the correctness of the decision to 
which we have referred, we refer this matter for the final decision of a Full 
Bench. 

The decision, which we have mentioned, was followed by a Division 
Bench of this Court in appeal from appellate order No. 251 of 1895, 
decided on the 8th of June 1396. 

Circular order No. 13*, dated 27th April 1892, alluded to in the 
reference runs thus : — 


(1) An application under s. 89 of the Transfer of Property Act shall 
be made by means of verified petition stating the facts. 

(2) If the Court passes an order directing that the property, or any 
part of it, shall be sold, it shall issue a proclamation of sale and cause it 
to ba served in the manner provided by the Code of Civil Procedure for 
the service of proclamations regarding the sale of immoveable property. 

[706] (3) Sections 286 to 294, both inclusive, of the Code of Civil 
Procedure shall apply to such sales. 

(4) Sections 304 to 319, both inclusive, and ss. 328 to 335 of the 
Code of Civil Procedure, shall apply to proceedings subsequent to sale 
under a mortgage. 

(5) The procedure to be followed in the execution of a decree passed 
under s. 90 of the Transfer of Property Act is that prescribed by the Code 


of Civil Procedure. 

Section 3 10 A of the Code of Civil Procedure was added to the Code 
by Act V of 1894, which was passed on 2nd March 1894. 

The reference came on for hearing before the Full Bench on the 28th 
January 1898. 

Babu Kanina Sindhn Mukerjee (Babu Asntosh Mukerjee with him) 
for the petitioner contended that under the rule of the circular No. 13, 
ss. 304 to 319 of the Code having been applied to mortgage decrees, 310A 
which was only an addition to 310 should also bo applied, the provision 
was one of procedure only, and the enumeration of the sections was 
not exclusive. Achalabala Bose v. Snrendra Nath Dey (1) ; Jogodanuitd 
Shigh v. Amrita Lai Sircar (2). Section 3 10 A is, in its scope and purpose, 
retrospective. Assuming it to bo a section conferring a right, it may be 
extended to mortgage cases. In Raja Ram Singh v. Ghatini Lai (3), 
8. 291 of the Code has been extended, although s. 89 provided that the right 
of redemption was extinguished. The same view was taken in a case 
VaUabha Valiya Rajah v. Vedapuratti (4). The correct view appears to 
be that the Code is applicable to all cases, exceot as otherwise provided 
for in the Transfer of Property Act. The latter enactment is not oompleto 
by itself and cannot exclude the general procedure, and the rule made 
under s. 104 was not meant to be exhaustive. Ashrnf Ali Ghowdhry v« 
Net Lai Sahii (5). Before the rules of the High Court came into operation 
in 1892, the Code was made aoplioablein the mofussil to all oases under 
the Transfer of Property [707] Act, and that was for ten years from 1882 


• Calcutta Oasette of l.Sth April 1892, Part I, p. 414, and Assam Gacafftf of 16kh 
April 1892, Part HI, p. 272. 

(1) 24 C. 766(772) = ! O.W.N. 650(566). (2) 22 0. 767. (3) 19 A. 206(208). 

(4) 6 M.Ii.J. 282 (289) = 19 M. 40. (6) 23 0. 682. 
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"whon the Act was passed. The Privy Council has taken the same view — 
Birj Mohun Thakur V. Eai Uina Nath Ghoiodkry (1). 

Syed Shu77isul Nuda, for the opposite party. — When the rules were 
framed s. 310A had no existence, and the rule that “ ss. 304 to 319 shall 
^-pply* did not include 310A. It could not, moreover, have been intended 
that any future alterations should be incorporated in the rule. Tbe provision 
of s. 310A is also one which does not come within the purview of s. 104 
of the Transfer of Property Act. The application of that section (310A) 
would not be consistent with the Act nor would it * carry out the provi- 
sions ” of chap. IV. Reads s. 89 and s. 88. The application of 310A 
would involve a variation in the decree. It would also be inconsistent in 
the case of a sale on a second mortgage, s. 96. The case cited from 
I. Ij. R., 19 Allahabad, is not in point. There is only an ohit&T dictUTfi 
on the present question. As to the general application of the Code, vide 
Deefholtii v. Peters (2) ; Eimatram v. Ehushal Jethiram Gujar (3) ; Claim 
sections were held inapplicable. 

Babu Karuna Sindhu Mukerjee in reply. 

The judgments of the High Court (Maclean. C. J.. Macpherson. 
Trevelyan, Banerjee, and Jenkins, JJ.) were as follows : — 

JUDGMENTS. 

Maclean, C.J. The question we have to answer is, whether or not 
s. 310Aoftbe Code of Civil Procedure applies to a sale of mortgaged 

property under a decree made in accordance with the provisions of the 

Transfer of Property Act. The question has arisen by reason of the 
decision in Ashruf AH Chowdhry v. Net Lai Sahu (1) from which the 

referring Judges. Trevelyan and Stevens J., dissented. That case 

appears to me to be based upon the view tbab under rules framed by this 
■Court (G. O. No. 13, dated 27th April 1892) the provisions of the Code 

applicable to sales of mortgaged property ordered by the Court 

1708J under the Transfer of Property Act.” I think this, which is the 

toundation of that judgment, is a mistake ; the rules in question only make 
certain sections of the Code applicable to such sales and not the whole Code, 
^ction 310A of the Civil Procedure Code only became law in 1894, whilst 
the above rules came into effect in April 1892. The judgment-debtor, the 
mortgagor, has contended that the property was sold "undercbap. 19*’ of the 
above Code, within the meaning of s. 310A. That, to my mind, is a fallacy ; 
the property was sold under the decree made in pursuance of the provisions 
of the Transfer of Property Act. As s. 310A had not been passed at the time 
the above rules came into effect, that section could not have been included 
among those mentioned in the rules in question. But even if it had been, 

I question whether such a rule would not have been ultra vires. Section 104 
of the Transfer of Property Act only enables the High Court to make rules 
consistent with this Act” (The Transfer of Property Act) “ for carrying 

out the provisions contained in this chapter.” Let us consider what the 

•effect would have been of a rule which made or purported to make s. 310 A 
applicable to such a sale as that in question. Under s. 89 of the Transfer of 
Property Act, if an order for an absolute sale be passed, the mortgagor’s right 
tp redeem and the security are extinguished and the proceeds of sale are to 
be applied according to the provisions of s. 88 of the same Act. Those 
:ar 0 the mortgagee’s rights under that Act. But if s. 310 A of the Code is to 
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apply to such a case, the mortgagee’s rights are materially affected as are 
those of the purchaser, since, after the sale has been made, the mortgagor, - 
on certain terms, may yet redeem his property. In other words, the 
period for redemption is substantially extended. If, then, a rule bad been 
made by the High Court making s. 310 A applicable to such a sale, it 
seems to me exceedingly doubtful whether such a rule would have been 
*■ consistent with the Act.” And in the case of a sale ordered at the 
suit of a puisne mortgagee or where there are a succession of puisne 
imcumbrances inconvenience at least, if not substantial difficulties, might 
arise from applying s. 310A to a sale in such a case. 

Whilst there is good reason for such a section as 310A [709] in 
relation to sales of property, ocher than mortgaged property, there is no 
such reason as regards the latter. In the former case the sale may have 
been hurried on, the debtor may consequently nob have been able to get 
the money, and the Legislature may have reasonably thought that the 
debtor should have one more chance of, perhaps, retaining his ancestral 
property, by paying the money on certain terms. But this reasoning 
has no application to the case of mortgaged property, where under the 
decree the mortgagor is given as least six months to redeem. The case of 
Raja Ram Singhji v. Chuni Lai (1) is cited by the applicants as an 
authority in their favour, but the express point we are now discussing was 
not decided in that case, and the observations of the Judges were 
admittedly ohitar dicta. I am unfortunately unable to concur in them. 

It is urged that the provisions for the execution of decrees in the Code 
of Civil Procedure are general in their application; and apply to the 
sales of all mortgaged properties, where the decrees have been made 
under the Transfer of Property Act. I am unable to accede to this 
view, for, if this were so, it is very difficult to see why s. 104 was 
introduced into the Act. In other words, if the whole of the provisions 
of the Code as to the execution of decrees apply to a sale such as that in 
question, s. 104 of the Transfer of Property Act was quite unnecessary. 
But it is abundantly clear that the Legislature left it to the High Court to 
frame rules consistent with the Act to carry out the provisions of that 
particular chapter of that Act, some of which relate to the sale of 
mortgaged properties. In the face of this particular section (s. 104) it is 
difficult to say that the provisions of the Code of Civil Procedure were to 
apply, and least of all, a provision which was nob even law when the 
Transfer of Property Act was passed. I may add that to apply 8. 310A 
to the sale of mortgaged properties in Calcutta would not only, in my 
opinion, have a mischievous tendency, but would. I consider, be 
inconsistent with the practice which has hitherto prevailed. For these 
reasons I answer the question by saying that s. 3 10 A of the 
Procedure Code does nob apply to sales of mortgaged [710] property under 
the Transfer of Property Act. The rule must be discharged with costs, 
including the costs of this reference. 

Macphkuson. J, — I agree. 


Trevelyan, J.— I also agree. 

Jenkins, J. — I agree with the Chief Justice. 

Banerjee, j. — T he question referred to us is whether s. 310A of 
the Civil Procedure Coda applies to sales of mortgaged property under the 
Transfer of Property Act. 


(1) 19 A. 205. 
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1 agree wibh my learned colleagues 
ought to be answered in the negative ; and 
short ground. 


in thinking that the question 
I base my decision upon this 


Section 310-A, as its language clearly shows, applies by its own force 
only to sales of immoveable property under the chapter of the Civil Proce- 
dure Code m which it is included ; and it may apply to any other sales to 
which It may be made applicable expressly or by necessary implication. 
JNow the sale in this case was one not under the Code of Civil Procedure 
but under the Transfer of Property Act; that is under the rules 
made by this Court under s. 104 of that Act ; and neither by these 
rules, nor by any other rule or law. has s. 310-A been extended to such 
a sale. Section 310-A cannot, therefore, apply to the sale in question. 

It was argued that as by the rulfes made by this Court under s. 104 

of the Transfer of Property Act. most of the provisions of the Code of 

Civil Procedure are made applicable to sales under that Act, such sales 

should be held to be sales under chap. XIX of the Code, and s. 310-A 

should be held applicable to them in consequence ; and in support of this 

argument the case of Ashruf Ali Ghoiodrtj v. Net Lai Baku (1) was 

relied upon. The case cited is no doubt in point. But I must respectfully 

dissent from it, as the sale is one under the rules made by this Court and 

not under chap. XIX of the Code of Civil Procedure, and none the less 

so, because certain of the provisions of that chapter have been made 

applicable to It. Section 310-A had not been enacted when the rules in 

question were made by this Court, and [711] these rules do not say that 

sales under the Transfer of Property Act are to beheld under chap. XIX of 

the Code of Civil Procedure, or that the provisions of that chapter, taken 

as a whole, shall apply to such sales. The enactment of s. 310-A cannot, 
therefore, affect such sales. 


In this view of the case I think it unnecessary to decide whether this 
has the power under 8. 104 of the Transfer of Property Act to 

had been necessary 

^ ^ question, I should have been inclined to answer it in the 
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APPELLATE CEIMINAL. 

Before Mr. Justice Ameer Ali and Mr. Justice Hill. 


Taju Pramanik and others {Appellants) V. Queen-Empress 

(aespondent) .* [24th March, 1898.] 

Charge to the Jury— Misdirection— Criminal Procedure Code (Act X of 1882) s 428 
Settxng as^de verdsct of the jury-Power of appellate Court to dralLithl'e cast! 

It is the duty of the Judge to call the attention of the jury to the diffarenf- 

elements oonaututmg the ofienee and to deal with the evidenot brwhieh 

proposed to make the accused liable. Failure to do so amouX ?o misdimct tn 
Queen-Empress v. Balya Somya (2) followed. mxsdireotion. 

StatemeiRs by some of the accused persons, which do not amount to a confes- 
sion. and which do not in any way incriminate them, are not admtssiMa in 
evidence against any persona other than those making thexii. Omlsion to direct 


• Crimiaal Appeal No. 110 of 1898 agaiost the order of P S t? 

Additional Sessions Judge o£ Mymensing. dated the 23rd of DeSinber^SOT^ ’ 
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the jury that in dealing with the evidence against the accused other than those 
making the statements they are not to take into consideration such statements, 
also amounts to misdirection. 

If the verdict of the jury is set aside on any of the grounds mentioned in el. (d) 
of s. 423 of the Criminal Procedure Code (Act X of 18821 then there is no restric- 
tion on the powers of the appellate Court to deal with a case of which it has 
complete seizin in any of the manners provided in that section. [712] The law 
nowhere lays down that when the verdioc of the jury is set aside the Court must 
necessarily direct a new trial. 

Wafadur Khanw Queen Emyress (1) dissented from. The course adopted in 
Queen-Empress v. O' Ea^a (2); Begina v. Naoroji Dadabhai (3) and Queen- 
Empress v. Haribole Chunder Ohose (4) followed. 

[AppL. 30 M. 44 = 1 M.L,T. 399 (400); 7 Bur. L.T. 20 = 23 Ind. Cas. 465 = 15 Or. 
L.J. 257.] 


The facts of the case sufficient for the purpose of this report appear 

I 

from the judgment. 

Babu Promotho Nath Sen appeared on behalf of the appellants. 

The Deputy Legal Remembrancer (Mr. Gordon Leith), appeared on 

behalf of the Crown. 

The judgment of the High Court (Ameer Ali and HiLL, JJ.) is as 
follows: — 

JUDGMENT. 


Eight persons were charged in the Sessions Court of Mymensingh 
under ss. 395 and 412 of the Indian Penal Code and tried with a jury on 
the 3rd of December 1897. Four of the men so charged were acquitted : 
against the remaining four named, respectively, Taju Pramanik, Kasir 
Khan, Shahabatullah alias Sadatullah and Surat Khan the jury returned 
an unanimous verdict of guilty. Surat Khan was convicted under s. 412 
and sentenced by the Additional Sessions Judge to six months rigorous 
imprisonment ; Taju Pramanik was convicted under s. 395 and sentenced 
to three years’ rigorous imprisonment ; whilst Kasir Khan and Shahabatul- 
lah alias Sadatullah were convicted under s. 395 read with s. 75 and 
sentenced to four and five years’ rigorous imprisonment respectively. 

On appeal it has been contended before us that the verdict of the jury 
was erroneous owing to the misdirection of the learned Sessions Judge in 
not calling their attention either to the ingredients which constitute the 
offence of dacoity or to the evidence affecting the appellants in relation 
to the charge under s. 395. It is said that the learned Sessions Judge 
merely read to the jury the definition of dacoity and left it to them to apply 
the law; and that [713] considering the complex character of the offence 
he ought to have explained the law to the jury with special reference to the 
facts proved in the case. It is also contended that the learned Judge wm 
wrong in admitting against the appellants the statements of two men who 

were also accused in the case and certainly in nob calling the attention of 
the jury to the fact that those statements were not admissible against 
the appellants, and that no weight should be attached to them in consider- 
ing the case against any of the accused other than those making them. 

There are other contentions raised in connection with the question ot 
misdirection, to which we chink it unnecessary to refer, as. in our opinion, 
the verdict must be reversed on the two grounds to which we have airea y 

adverted. ^ 

In our opinion it was not sufficient for the Judge merely to 

to the jury the definition of daooity, and to leave it to them to fin ou 
whether the evidence produced for the prosecution made out a case un^ 
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s. 395 against the accused. It was the duty of the judge to call the 1898 
attention of the jury to the different elements constituting the offence, March 24 
and to deal with the evidence by which it was proposed to make the 
accused liable under the section. His failure to do so, in our judgment, 
amounts to misdirection. The charge of the learned Sessions Judge 
under s. 412 seems to us equally defective. In the case of Qweew- p . 
Empress V. Balya Somya (1), the accused were charged with retaining 
stolen property under s. 411 of the Indian Penal Code. The Sessions 25 C. 711 = 
Judge, in his charge to the jury, merely directed them to find whether 2C.W.N. 
the property was stolen, and whether it was retained by the accused. 

The Bombay High Court held that the charge was defective and 
amounted to a misdirection. It appears to us that in the present 
case also it was incumbent on the Sessions Judge, to have explained 
to the jury that, in order to convict the accused under s. 412, it 
was necessary to find they retained or had possession of the goods 
with guilty knowledge. We think also that the Judge ought to have 
brought to the notice of the jury the fact that the anpellants, at the 
time of the search, were in Police custody. It would then [714] have 
rested with the jury to draw any inference of fact they chose regarding 
the bona fides of the search. 


369. 


As regards the second contention, namely, the improper admission 
of the statements made by some of the accused, it is enough to say that 
those statements do not amount to a confession. They do not in any 
way incriminate the persons making them. The learned Sessions Judge, 
in his charge to the jury, stated as follows : “ There being no evidence 

against Basir and nothing against Haran, but an uncorroborated state- 
ment of the accused Wazer, on which it is not safe to rely without 
corroboration, I direct you to return a verdict of not guilty against them.” 

But the Judge did not direct the jury that in dealing with the 
evidence a,gainst the present appellants they were to omit entirely from 
consideration the statements made by Fakir and Uzir, and we are 
distinctly of opinion his failure to do so has resulted in a miscarriage of 
justice. Those statements, without a direction from the Judge to the 
effect that they were not admissible in evidence against any person 
other than the men making them, must have weighed with the jury in 
bringing m a verdict of guilty against the present appellants, certainly 
against Shahabatullah alias Sadafcullah, against whom there is no 
evidence on which he could possibly be convicted under s. 395 or s. 412. 

Upon these grounds we are of opinion that the verdict of the jury 

must be reversed, and we accordingly reverse it. The verdict being thus 

set aside, we have under s. 423 the power to deal with the case upon 

the facts ; and after going through the evidence we are of opinion that 

Shahabatullah alias Sadatullah must be acquitted and the other two 
appellants retried. 


Mr. Leith however contends on the authority of the case of Wafadur 
Khan v. The Queen-Empress (2) that we have no power to consider 
whether the evidence is sufficient or not against any of the accused, and 
the only thing we can do, if we find the verdict must be reversed, is to direct 
a retrial. No doubt this proposition is broadly laid down in that case, but we 
are not prepared to agree with the view of the law enunciated there. We 
[715] do not, however, think it necessary to refer the question to a Full 
Bench, as, in our opinion, the course taken by the full Court in the case of 

(1) 16 B. 369. 
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The Empress v. O'Hara (1) fully warrants the view we take of the law^ 
The same course was adopted by the Bombay High Court in the case of 
Regina v. Nauroji Dadabhai (2), and by this Court in that of The Empress 
V. Huribole Ghunder Ghose (3). These cases are not referred to by the 
learned Judges in Empress v. Wafadur Khan who proceed simply on the 
principle laid down in Makin v. The Attorney -General for New South 
Wales (4). We admit that theoretically the principle enunciated in Makin’s 
case is of considerable importance. But it seems to us the policy of the law 
in this country is different, and that the Legislature has, with a distinct 
purpose, vested the appellate Court with very large powers. A reference 
to a. 423 of the Criminal Procedure Code will make clear our meaning on 
this point. That section deals with the powers of the appellate Court 
and runs as follows: — 

" The appellate Court shall then send for the record of the case, if 
such record is not already in Court. After perusing such record, and 
hearing the appellant or his pleader, if he appears, and the Public Prose- 
cutor, if he appears, and in case of an appeal under s. 417, the accused, if 
he appears, the Court may, if it considers there is no sufficient ground for 

interfering, dismiss the appeal, or may — 

(а) In an appeal from an order of acquittal, reverse such order and 
direct that further inquiry be made, or thac the accused be retried or 
committed for trial, as the case may be, or find him guilty and pass sentence 
on him according to law. 

(б) In an appeal from a conviction (1) reverse the finding and sen- 
tences and acquit or discharge the accused, or order him to be retried, by 
a Court of competent jurisdiction subordinate to such appellate Court 
or committed for trial ; or (2) alter the finding, maintaining the sentence, 
or with or without altering [716] the finding, reduce the sentence ; or 
(3) with or without such reduction, and with or without altering the 
finding, alter the nature of the sentence, but not so as to enhance the 

same. 

(c) In an appeal from any other order, alter or reverse such order, 

id) Nothing herein contained shall authorize the Court to alter or 
reverse the verdict of a jury, unless it is of opinion that such verdict is 
erroneous owing to a misdirection by the Judge, or to a misunderstanding 
on the part of the jury of the law as laid down by him.” 

Clause id) restricts the grounds on which the verdict of the jury can 
be reversed or altered. But once the verdict is out of the way. there is 
no restriction on the powers of the Court to deal with the case of which 
it has complete seisin, in any of the manners provided in that section. 
For example, taking cl. (/;) the High Court, as the appellate Court, has 
the power either to reverse the finding and sentence and acquit or dis- 
charee the accused, or order him to be retried, or alter the findings, main- 
taining the sentence, or. without altering the finding, reduce the sentence. 
Nowhere does the law lay down that, when the verdict of the jury is set 
aside, the Court must necessarily direct a new trial. 

In this view it seems to us that a reference to a Full Bench will 
only cause unnecessary harassment to the appellants. As already stated, 
against Shahabatullah alias Sadatullah there is no evidence whatsoever to 
warrant a conviction. We accordingly set aside his conviction and acquit 
him and direct that he be discharged. We also set aside the conviction 
of the other two, Taju and Kasir and in their oases direct a retrial. 


(1) 17 0.642. 


(2) 9 B, H. C. 368. (3) 1 0. 207. (4) (1894) L. R. A, 0. 6T. 
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25 C. 717. 

[717] APPELLATE CIVIL. 

Before Mr, Justice O'Kinealy and Mr, Justice Rampini. 


PuNUK Lall Mundar (Defendant) v, Thakur Prosad Singh 

AND OTHERS {PlainUffs).^ [21st; March, 1898.] 

Land Registration Act {Bengal Act VII of 1976). s. 78 and $. 4:2~Suit for rent by 
unregistered proprietor — Transfer of proprietary right by succession. 

Section 78 of the Land Registration Act, 1876. precludes a person claiming as 
proprietor from suing a tenant for rent unless his name has been registered as 
such under the Act. It is immaterial how the transfer of proprietorship is 
efiected, whether it is a case of transfer by purchase or a case of transfer by 
succession. ^ 

Section 42 of the Act makes it clear that every person succeeding to the 
proprietary right in any estate must apply for registration of his name. 
Surjakanta Acharjya Bahadur v. Hemanta Eumari (1) applied. 

The plaintiffs, who were the heirs of the registered proprietors, 
■brought this suit for the recovery of arrears of rent. The defendants 
pleaded, amongst other things, that the suit could nob proceed, as the 
plaintiffs had not been registered as proprietors as required by s. 78 of 
Bengal Act VII of 1876. The District Judge held that that section 
was applicable to cases of transfers of proprietorship and not to oases of 
■its devolution on the heirs of registered proprietors, and decreed the 
plaintiffs’ suit. The plaintiffs appealed to the High Court. 

Babu Frosunno Chunder Roy, appeared for the appellant. 

Babu Lakshmi Narain Sinha, appeared for the respondents. 

The judgment of the High Court (O’XlNEALY and Eampini, JJ.) 
is as follows : — 


JUDGMENT. 

This is a suit for arrears of rent, to which objection is raised by the 
defendant that the plaintiffs are not entitled bo sue for rent, [718] 
inasmuch as their names have not been registered under the provisions 
of s. 78 of Bengal Act VII of 1876. The learned District Judge has 
overruled this objection and decreed*the suit, and the defendant now 
appeals to this Court. 

We are of opinion that the judgment of the District Judge is not 
.correct. We think that the objection under s. 78 of the Land Registration 
Act must prevail. The learned District Judge says that the case of 
,Surjakanta Acharjya Bahadur v, Hemanta Kumari (1) is not[a precedent 
in this case, because that refers to a case of transfer of proprietorship and 
not to one, as in this case, of sons succeeding their parents. We think, 
however, that under s, 78 it is immaterial how the transfer of proprietor- 
ship is effected, whether it is a case of transfer by purchase or a case of 
transfer by succession. It is further apparent, under the provisions of 
s. 42 of the Act, that every person succeeding to the proprietary right in 
-any estate, must apply for registration of his name. The learned pleader 
for the respondents in this case urges. that his clients ai*e governed by 
.the Mitakshara law, and they succeed by survivorship. We think, how- 
ever, that in these circumstances the provisions of the second clause of s. 42 

• Appeal from Appellate Decree No. 709 of 1896 against the decree of C. M. W. 

, Brett, Esq., District Judge of Bhagulpore, dated 31st , of January 1896, affirming the 
decree of Babu Prayag Nath, Munsif of Mudhepurah, dated the 22nd of June 1895. 

(1) 16 0. 706. 
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Before Mr. Justice Ghose and Mr. Justice Ameer Alt. 


IswAR Chandra Dutt and others (Plaintiffs) v. Haris 
Chandra Dutt and others (Defendants) * 

[I4th January, 1898.] 

Code of Civil Procedure {Act XIV of 1882). ss. 244 and 25Q— Uncertified adjustvient— 

Separate suit — Suit by judgment-debtors to recover back [719] their property^ 

which the decree-holder obtained possessio7i of , in execution of Ms decree^ whether 

maintainable. 

One M obtained a decree for posscFsion of a jote and for mesne profits 
against the plaintiffs. Subsequently, by a registered ekrarnamah^ the decree- 
holder having received from the judgment-debtors (the plaintiffs) the amount 
due on account of raesne profils, and also a further consideration of Bs. 166, 
relinquished an eight-anna share of the jote in favour of them. The remaining 
eight-anna share of the jote was also sold by the decree-holder by a registered 
kobala to the judgment-debtors. The heirs of the decree-holder on his death 
applied for execution of the decree, but notwithstanding the judgment-debtors* 
objeotion that the decree oould not be executed, it having been satisfied by 
virtue of the aforesaid cMarnama/i and kobala, they obtained possession of the 
jote ; the adjustment not having been certified, was not taken into account by 
the Court executing the decree. On a regular suit by the judgment-debtors for 
a declaration of title to, as well as for the recovery of, possession of the /ofe, the 
defence mainly was that under s. 244 of the Code of Civil Procedure no separate 
suit would lie. . .. 

Held, that such a suit was maintainable, and that s. 244 of the Code of Civil 
Procedure was no bar to it. 

Azizan v. Matuk Lall Sahu (1) distinguished. 

[F.. 44 P.R. 1906 = 82 P.L R. 1907 ; R.. 31 0. 480 = 8 C.W.N. 396 ; 16 C.W.N. 961 = 
14 Ind. Cas. 574 ; U.B.R. (1905) 4th Qr. C.P.O. 16, 244 : D.. 2 O.C, 315 (318).] 

The facts of the case, so far as they are necessary for the purposes 
of this report, are sufficiently stated in the judgment of the High Court. 

Babu Saroda Gharan Mitter, with him Babu Hara Kumar MitUfi. 
for the appellants. 

Babu Girija Suyiker Mazumdar, for the respondents. 

The following judgments were delivered by the High Court (GHOSB 
and Ameer Ali, JJ.): — 

JUDGMENTS. 

Ghose, J. — The facts of this case are stated by the Subordinate 
Judge in his judgment as follows : ** OneMohesh Chunder Dutt obtained 

a decree for possession of a jote against the defendants, appellants yit ’ 

* Appeal from Appellate Decree No. 1711 of 1896 against the 
Mohendra Nath Roy, Offg. Subordinate Judge of Pubna and Bogra, dated the o 
June 1896, reversing the decree of Babu Amar Ohundra Mookerjee, Munsif of Puona*. 
dated the 30tb of April 1895. 

(1) 21 C. 437. 
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of the Act still apply. In any case, the plaintiffs come within the terms- 
of s. 78 of the Act, and they are barred from recovering rent by suit under 
the provisions of that section. 

We decree the appeal, and, setting aside the decrees of both the lower 
Courts, dismiss the suit with costs in all the Courts. 

S. C. 13. 
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should be plaintiffs, respondents), and also for mesne profits for the period 
of dispossession. Subsequently to the passing of the decree, on the 12th 
of Sraban 1298, Mohesh Chunder received from the judgment-debtors the 
amount due on account of wasilat, and for a further consideration of 
Rs. 156 relinquished an eight-anna share of the jote in favour of the [720] 
judgment-debtors by an ekrarnamah which was duly registered. By a 
subsequent kobala (also registered), dated the 19th of Bhadra 1299, Mohesh 
sold the remaining eight annas share of the jote to the judgment-debtors. 
But, on his death, his heirs, the present appellants, took out execution of 
the decree, and the judgment-debtors raised the objection that the decree 
was satisfied by virtue of the ekrarnamah and executed by Mohesh, 

but as this adjustment was not certified under s. 258 of the Civil Procedure 
Code, it was not taken into account, and the heirs of the decree-holder, 
Mohesh Chunder, were put in possession of the jote. Thereupon the 
judgment-debtors, the present respondents, brought a regular suit against 
the heirs of the decree-holders, the present appellants, claiming the follow- 
ing reliefs, viz,^ (1) a declaration of the plaintiffs’ rights to the jote in 
question ; (2) a declaration that the heirs of Mohesh Chunder have no 
right to the jote in question ; (3) for recovery of possession of the jote in 
question ; (4; for an order restraining the defendants from recovering the 
mesne profits in execution of the decree ; (5) for recovery of the value of 
the crops taken by the defendants from the jote in question ; (6) for mesne 
profits for the period the plaintiffs were kept out of possession ; (7) for 
costs of the suit ; and (6) for any other suitable relief.” 

The main defence to this action was that it was barred by the 
provisions of s. 244 of the Code of Civil Procedure. 

The Court of first instance overruled this plea, and held that the 
plaintiffs were entitled to the reliefs asked for in the plaint, save and 
except the fourth relief, namely, that the defendants may be restrained 
from recovering the mesne profits in execution of the decree. So far as 
this particular matter is concerned, it is not before us, the plaintiffs nob 
having appealed in the lower appellate Court against the judgment of the 
Court of first instance. The Subordinate Judge has, on appeal by the 
defendants, dismissed the suit upon the ground that s. 244 of the Code 
is a bar to the maintenance thereof ; and in support of this view he has 
quoted the case of Azizan v. Matnk Lai Sahu (l). The sole question 
[721] therefore, for our consideration is whether, bv reason of the 
provisions of s. 244 of the Code, this suit is barred. 

Now, it will be observed that the deeds under which the plaintiffs 
sought for the reliefs to which we have already referred, are deeds that 
were executed in their favour by the decree-holder upon dates subsequent 
to the passing of the decree, and for fresh consideration. No doubt, when 
the decree was sought to be executed, the plaintiffs contended before 
the execution Court that, by reason of the said two deeds, the 
decree in question had been satisfied, and, therefore, it could not be 
executed. But the Court in execution declined to go into the Question, 
as indeed it was not comnetent to gainto it, having regard to the provisions 
of 8. 258 of the Code of Civil Procedure, the adjustment of the decree 
having been made out of Court, and having not been certified to the Court 
in accordance with the Code. Section 258 in the last paragraph provides : 

Unless such a payment or adjustment” (that is to say, payment or 
adjustment out of Court) ** has been certified as aforesaid, it shall not bo 
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recognized as a payment or adjustment of the decree by any Court 
executing the decree.” So that it seems to be quite clear that the execu- 
tion Court was not competent to recognize the adjustment, which was 
pleaded by the plaintiffs, of the decree in question. 

In the case of Azizan v. Matuk Lai Saku (1) referred to by the 
Subordinate Judge, the facts were that the defendant had obtained a 
decree against the plaintiff, which he partially executed, and thereupon 
an adjustment of account took place between the plaintiff and the 
defendant, in which a certain sum was found due by the plaintiff to the 
defendant, for which sum the plaintiff gave a bond to the defendant, and 
in consideration of which the defendant agreed to exonerate the plaintiff 
from liability for the balance due under the decree. This satisfaction of 
the decree was not certified to the Court, Subsequently, the defendant 
applied for further execution of the decree. In a suit for a declaration 
that the defendant had no right to execute the decree, and for an 
injunction to restrain him from executing it, it was contended that the 
action was barred by s. 244 of the Civil Procedure Code. [722] It was 
held by the majority of the Judges who composed the Divisional Bench 
that s. 244 is not limited by s. 258 , and that the suit is not maintainable, 
and that where a decree is satisfied by an agreement out of Court, and 
such satisfaction is not certified to the Court, a subsequent suit on the 
agreement is not maintainable if the object of the suit is to restrain the 
decree-holder from executing his decree in contravention of the agreement. 

The circumstances of this case are very different. Eliminating from 
our consideration the fourth relief, which the plaintiffs asked for, namely, 
that the defendants might be restrained from I'eoovering the mesne 
profits in execution of the decree, the object of the present suit is 
not to restrain the decree-holder from executing his decree in contraven- 
tion of the agreement entered into between the parties as evidenced 
by the two documents, the ekrarnaviah and the kobala, to which we 
have already referred, but rather the suit is with the object of recovering 
property under that agreement. The defendants, decree-holders have 
already in execution of the decree been put in possession of the 
properties covered thereby, and what the plaintiffs now say is in effect 
this : Subsequent to the decree, you received from us certain considera- 
tions for which you conveyed the property covered by the decree ; we were 
not at liberty to oppose the execution of the decree, and so you were put 
in possession of the property in execution ; but we are, notwithstanding! 
entitled to recover the same from you upon the conveyances executed by 
you. We think that this action is quite maintainable. 

It has, however, been contended by the learned vakil for the respond- 
ents that the adjustment which was pleaded by the plaintiffs in the 
execution department could have been dealt with by the Court under 8.244 
of the Code of Civil Procedure, and, therefore, the present suit is incompe- 
tent. Bub having regard to the provisions of the last paragraph of s. 258. 
to which we have already referred, we are unable to hold that the execut- 
ing Court could go into a question which is distinctly prohibited from being 
gone into by “ any Court executing the [723] decree.’* It seems to uSt 
therefore, that there is no reason why the plaintiffs should not be entitled 
to recover upon the documents to which we have already referred docu- 
ments executed subsequent to the passing of the decree, and by which 
distinct rights were conveyed to them. 


(1) 21 0. 437. 
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Upon these considerations we think that the decree of the Court below 
should be set aside, aud that of the Court of first instance restored with 
costs, the elcrarnamah and kohala having been found to be genuine by the 
Court of first instance, and that finding not having been impeached by the 
defendants before the lower appellate Court. 

Ameer Ali, J. The only question in this case is whether, havin*^ 
regard to the provisions of s. 244 of the Code of Civil Procedure, this suit 
is maintainable. Mohesh Chunder Dutt. the predecessor of the defendants, 
appears to have obtained a decree against the plaintiffs in respect of the 
lands in suit. Subsequent to the decree an arrangement was arrived at 
between him and the plaintiffs by which, in consideration of a certain sum 
of money paid by the plaintiffs, he transferred to them, or relinquished in 
their favour, a moiety of the said lands. Subsequent thereto he conveyed 
to them the remaining moiety also for consideration. Upon the death 
of Mohesh Chunder the defendants took out execution of the decree 
obtained by him. The plaintiffs objected that the decree having 
been adjusted no execution could issue. That objection was overruled 
on the ground that, inasmuch as the adjustment had not been certified, 
the Court was not in a position to entertain it. The defendants, there- 
upon, in execution of the decree, obtained possession of the lands in suit. 
The plaintiffs now bring this suit for a declaration of their right in respect 
of this 3 ote upon the basis of the relinquishment and the conveyance 
executed by Mohesh, and they pray for the usual ancillary reliefs. They 
also ask for an injunction, which has been refused by the first Court. 
The suit, therefore, was not directed to interfere in any way with the 
oxecution of the decree that had been obtained by Mohesh nor was its 
:^ope parallel to any of the matters referred to in s. 244 of the Civil 
Procedure Code, and consequently it does not appear to be barred in any 
way by the provisions [724] of that section. But it is contended that, 
under the ruling in the case of Azizan v. Matuk Lai Sahu (1) the suit is 
not maintainable because the plaintiffs could have, in the course of the 
execution of the decree, raised the objecbion that, there being this 
relinquishment and conveyance from Mohesh in their favour, the decree 

executed. But if regard be had to the provisions of s. 258 
It will be seen that it covers a much larger ground than what is covered 
by s. 244 of the Code of Civil Procedure. Section 258 deals with all 
adjustments arrived at between the decree-holder and the judgment- 
debtor. An adjustment may not be confined to the satisfaction or 
■discharge of the decree. There may be matters in the course of an adjust- 
ment which may be outside that, and there is no reason whatsoever why, 
if any other arrangement has been arrived at, the judgment-debtors 
should not be entitled to maintain an action upon it, nor does there 

appear to be any ground based upon the provisions of s. 244 which would 
preclude the maintenance of such an action. 

I may observe that the case of Azizan v. Matuk Lai Sahu (1) is one 

of a peculiar character. The decision there is limited to the reason that a 

subsequent suit brought with the object of interfering with the execution 

of the decree cannot be maintained under s. 244. How far I would be 

prepared to concur in the conclusion arrived at in that case it is not 

necessary to consider in the present case, for the facts here are totally 
different. 
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I am of opinion, therefore, that the suit was maintainable, that there 
is nothing in the provisions of s. 244 which covers this suit, and that the 
lower appellate Court was wrong in dismissing the plaintiffs* action on the 
ground it has done. I agree, therefore, in setting aside its order and in 
restoring the decree of the first Court. 

a c. G Appeal allowed. 


23 C. 723 = 2 C.W.N. 407. 

[725] APPELLATE CIVIL. 

Before Mr. Justice O'Kinealy and Mr. Justice Ranipini. 

Bhugwati Kuweri Chowdhrani (Plaintiff) V. Ghutterput 

Singh (Defendant).^ 1.21sb March, 1898.] 

Cess Act [Bengal Act IX of 1880). s. 34 and s. 35— Preparation and publication of 
valuation roll — Liability to pay cess. 

In the case of rent-paying lands the publication of the valuation rolls under 
s. 35 of the Cess Act (Bengal Act IX of 1880) is not a condition precedent to the 
attaching of liability to pay road cess in accordance with the valuation rolls. 
Ashanullah Khan v. Trilochan Bagchi (1) distinguished. 

[F., 28 C, 109.] 

The plaintiff instituted this suit for recovery of arrears of rent and 
cesses against the defendants, who held a patni tenure under him. The 
plaintiff was held liable by the Collector to pay road cess upon the basis of 
some valuation rolls prepared in 1892 under s. 34 of the Cess Act. The 
defendant, who was, previous to the suit, paying the cess at the same 
rate as the plaintiff was paying to the Collector, objected to pay 
rate any longer on the ground that the valuation rolls were not published 
under 8. 35 of the Cess Act, but was willing to pay according to the 
previous valuation of 1889. The Subordinate Judge decided in favour of 

the defendant holding that publication was necessary before liability to 
pay cess would arise. 

Sir Griffith Evans &nd Mr. C. Gregory, on behalf of the appellants. 

Dr. Rash Behari Ghose, Babu Dig2i7}ib7ir Ohatterjee, Babu Dwarkw 
Nath Ghakravarti and Babu Joy Gopal Qhose, on behalf of the respondent.. 
The judgment of the High Court (O’KlNEALY and BempiNI, JJ») is 

as follows : — 

JUDGMENT. 

The only point raised in this appeal is as to whether the defendant is 
liable to pay road cess to the plaintiff at the same rate as [726] that at 
which the plaintiff has been held bound to pay road cess to the Collector. 

The plaintiff is the holder of an estate in which the defendant holds* 
a patni tenure, and the plaintiff has been held liable by the Collector to 
pay road cess upon the basis of certain valuation rolls of 1892. Tm 
defendant has been paying road cess for some years at the rate speomed 
in these papers, but in this suit he contends that he is not liable pay 
road cess at that rate any longer, in consequence of the valuation roll not 
having been published under s. 35 of the Cess Act, and that he is liable 
pay according to the previous val uation of 1889. 

• Appeal from Original Decree No. 348 of 1896. against the decree of ®abu Hari* 
Krishna Ohatterjeo, Subordinate Judge of Purneab, dated the 14th of July 

(1) 13 0. 197. 
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The Subordinate Judge has found in favour of the defendant, being of 
opinion that the publication of the valuation rolls under s. 35 of the Cess 
Act is a condition precedent to any liability attaching to the defendant 
to pay road cess in accordance with these valuation rolls. The 
plaintiff now appeals to this Conrt. We are of opinion that the learned 
Subordinate Judge is incorrect in the view which he takes of the law. He 
relies upon the ruling in the case of Ashanulldh KJian v. Trilochan Bag- 
chi ( 1 ), in which it was held that when under the Act certain things are 
reauired to be done before any liability attaches to any person in respect 
of any right or obligation, it is for the person who alleges that liability has 
been incurred to prove that the things prescribed in the Act have been 
actually done, and he appears to think that this ruling lays down the 
general principle that the publication of the valuation rolls under the 
Cess Act is a condition precedent to the attaching of any liability to pay 
road cess. We are, however, of opinion that this ruling ( 1 ) is no authority 

pay the road cess in the case. 
The ^ ruling cited by the learned Subordinate Judge refers to the 

publication of valuation rolls under s. 52 of the Cess Act, which relates to 
payment of road cess for rent-free lands ; and it appears from s. 56 of 
the Act that owners of rent free land are not bound to pay road cess before 
the publication of the valuation rolls under s. 52. The present case, how- 
ever, does not relate to the road cess [727] of rent-free lands ; it relates to 

road cess of rent-paying lands, and the publication of the valuation rolls 

of such lands has to be made, not under s. 52, but under s. 35 of the Act. 
T en, theie is no provision in the Act relating to rent-paying lands 
corresponding to s. 56 of the Act. On the contrary, it would appear from 
t 0 provisions of ss. 36 and 41 of the Act that the publication of valuation 
rolls IS not a condition precedent to the attaching of liability to pay road 
cess for rent-paying lands. Section 36 prescribes that “except as otherwise 
m this part (that is Part II) expressly provided, “ every valuation and 
revaluation made under this chapter shall remain in force for the term 
o ve years, and s. 41 lays down that 'except as otherwise in this 

holder of a tenure shall yearly pay road cess to the 
' 1 A mu tenure within which the land held by him is 

° I therefore, no provision prescribing that the publication 

or the vamation rolls is necessary before any liability attaches to the tenure- 
o n the contrary, it would seem that “except as otherwise provided,*^ 

preparation of the valuation rolls^ 
and there IS no provision in the Act which exempts him from, or limits 
his, liability. 

U these reasons we think the view taken under s. 35 by the learned 
bubordinate Judge is incorrect, and we accordingly decree the appeal with 
costs in this Court and with proportionate costs in the Court below. 

St Of St 
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CRIMINAL REVISION, 

Criminal Before Mr, Justice Bajterjee and Mr. Justice Wilkins, 

Revision. 

23 c 727= Legal Remembrancer v.-Bhairab Chandra Chtjckerbutty 

2 C.W.N. OTHERS.’*' [I6th November, 1897.] 

65. Transfer of criminal case — Criminal Procedure Cod<i {Art X of 1882), s. 626, ie) 

Expression of belief bxj the District Magistrate ^Fairness and impartiality of the 

jury — Jury an imiyortani part of the tribunal. 

When two such officers, as the District M^igisorate and the Sessions Judge, 
emphatically express their belief that it will be next to impossible [728] to obtain 
a fair and impartial trial if the case be heard before a jury chosen from a parti- 
cular district, the bare expressiou of such belief, quite apart from the foundatioDS 
thereof, must shake the confidenco of the parties interested and of the public in 
the fairness and impartiality of the particular jury to try the case* An order for 
transfer in such cases is expedient for the ends of justice under s. 526, ol. {e) of 
the Criminal Procedure Code. The importance of securing the oonfidence of 
parties in the fairness and impartiality of the tribunal is next only to the import- 
ance of securing a fair and impartial tribunal. Dupeyron v. Driver (1) followed. 

The jury in a case triable by jury ooustitute a part and an important part of 
the tribunal. It is not quite reasonable to say, whore doubt is entertained as to 
the fairness and impartiality of the jury, that the trial should, nevertheless, go 
on before such a jury, because an erroneous verdict may, in the end, be set right 
by the High Court, Empress v. Nobo Qopal Bose (2), distinguished. 

[Appl., 25 B. 179 (183); R., 28 0. 709 (718) = 5 C.W.N. 749; 88 P.R. 1903 = 17 P. 
L.R. 1904.] 


This was an application by the Deputy Legal Remembrancer for the 
transfer from the Sessions Court at Burdwan of a case under s. 526 of the 
Criminal Procedure Code (ActX of 1882). In support of the application 
the District Magistrate of Burdwan made an affidavit in which he, amongst 
other things, stated : — 

" That in his letter marked C. the Sessions Judge says that, not only 
stories of all sorbs are atloat about it, but even the merits of the case 
appear to have been discussed and various conclusions arrived at, and 
under the circumstances it will be very difficult to get a jury with a quite 
unbiassed ana open mind." 

" That I firmly believe that it would be next to impossible to obtain 
a fair and impartial trial if the case be heard before a jury chosen from 
this district ; such a course would. I believe, prejudice both the prosecution 
and the defence.” 

The rule was granted calling upon tho accused to show cause why the 
case should nob be transferred to tho Sessions Court of some other 
district on the grounds : (1) That a fair and impartial trial cannot be had 
in the Sessions Court at Burdwan, and (2) that the transfer is expedient 
for the ends of justice having regard chiefly to the above statements. 

[729] The Officiating Deputy Legal Remembrancer (Mr, Ahdur 
Rahim), for the Crown, 

Mr. P. L. Roy, Babu Debendro Chu7tdro MuUick and Babu Dioarka 
Nath Mitter, for the accused. 

* Oriminal Miacollaneous Revision No. 84 of 1897. 

(1) 23 C. 495. (2) 6 0, 491. 
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The judgment; of the High Court (Banerjee and Wilkins, JJ.) is 
as follows : — 

JUDGMENT. 


1897 

Nov. 16. 

Criminal. 
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This is a rule granted on the application of the Deputy Legal Retnem- Revision. 
branoer, calling upon the accused to show cause why the case against 
them now pending in the Sessions Court of Burdwaii should not be 
transferred to the Sessions Court of Alipuror to the Sessions Court of any 
other district;, on the grounds : (1) That a fair and impartial trial cannot be 
had in the Sessions Court of Burdwan before a Burdwan jury, and (2) that 
the transfer is expedient for the ends of justice. 

In support of these two grounds two affidavits have been filed, one by 
Mr. Eisher, Magistrate of the district, and the other by Sheikh Bistu, brother 
of one of the two persons, said to have been murdered by the accused. 

The material statements contained in the District Magistrate’s 
affidavit are to the effect that the accused are sons and ’* near relations of 
men of influence and position, ” that the Magistrate who has been at 
Burdwan for about a year and-a-half and has come to know many people 
of the district is aware, from his “personal knowledge, that various 
kinds of rumours, both true and false, are being circulated among all 
classes of the community all over the district ” about the facts of this 
case ; that the Magistrate is credibly informed from various sources, 
including the Sessions Judge’s letter to him (which is filed with the 
affidavit and marked C), “ that this case has caused a profound sensation 
throughout the district among all classes of people ; ” that the Magistrate 
firmly believes “ that it will be next to impossible to obtain a fair and- 
impartial trial” if the case be heard before a jury chosen from the district 
of Burdwan ; and that it is necessary in the interests of justice that the- 
case should be transferred from Burdwan. 

The affidavit further states that this case “ has created an [730] 
extremely ’’ bitter feeling among the Mahomedan population of the town, 
that they “ are an excitable people ” and “ have not much patience,” 
that it is therefore necessary that the case should be tried under such 
circumstances as will give the Mahomedans every confidence, and that 
" this will not be the case if it be tried at Burdwan, ” 

The affidavit of Sheikh Bistu contains statements nearly to the same 
effect. 

The accused in showing cause have filed six affidavits, three of which 
are by the fathers of the three accused, one by a pleader of the Burdwan 
Court engaged for the defence, and two by two Mahomedans residing 
at Burdwan, who, however, dj not say anything as to what their position 
in life is, nor anything as to what their means of knowledge are, beyond 
stating that they have been living in Burdwan for many years. 

These affidaviDs more or less deny most of the allegations contained- 
in the affidavits filed on behalf of the petitioner ; and they further state 
that the case should not be transferred from Burdwan, as a local 
inspection of the alleged place of occurrence by the jury may be necessary, 
and that transfer of the case would cause inconvenience to the accused 
and their witnesses, and would involve expense which it would be 
difficult for two of the accused, and impossible for the third, to bear. 

It is unnecessary for our present purpose, and it is undesirable at the 
present stage of the case, to enter into a detailed examination of all the 
various statements contained in these affidavits and counter affidavits. 

We shall confine our attention to such of them as relate to matters 
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1897 coming within the scope of s. 526 of the Criminal Procedure Code and are 
Nov. 16. relevant to the present purpose, and exclude from consideration those 

that are irrelevant and likely to misguide the judgment. 

Criminal We may add that under this latter description come those statements 
Revision, which speak of the Mahomedans being “ an excitable people *’ who “have 

not much patience," and which hint at the necessity of allaying their 
irritation to prevent possible serious consequences. Those are considera- 
tions which do not come within the scope of s. 526 of the Code of Criminal 
Procedure, and which £731] should not, therefore, influence our judgment. 
The only clause of the section which may possibly bo referred to in this 
connection is cl. (e) ; but that clause refers to expediency for the ends of 
justice and not to expediency from any political point of view. In dealing 
with an application like the present, it is, no doubt, the duty of this Court 
to have all due regard for the importance of securing the confidence of the 
public generally, and of every section of the community interested in the 
result, in particular, in the fairness and impartiality of the trial that is 
going to be held ; but it is equally itstiuty to see that no undue regard is 
shown to the abnormal susceptibilities of any section of the public, from 
an apprehension of ulterior consequences. If that were done, it would 
result in the obvious injustice of showing greater consideration to the 
less peaceful than to the more peaceful. We regret that the Sessions 
Judge, and following him the District Magistrate, should have referred to 
matters which ought not to be taken into account in this case. 

We should further add that it was improper for the District Magis- 
trate, as representing the prosecution, to have consulted in this matter 
the Sessions Judge in whose Court this case was pending, and still more 
so for the Sessions Judge to have addressed the District Magistrate 
the communication marked as Ex. C. While making these remarks, 
however, we fully appreciate the object they had in view, which was to 
secure a fair and impartial trial in this case, and peace and harmony in 


their district. 

Coming now to the consideration of those statements in the affidavits 
and counter-affidavits which relate to matters lying within the scope of 
8. 526 of the Code of Criminal Procedure, we find that while the state- 
ments relied upon by tho petitioner seek to bring the case under els. (a) 
and (e) of the section, those relied upon by the opposite side seek, not only 
to contradict those allegations, but also to show that els. (c) and id) 
operate against the applications for transfer. That is to say, while the 
affidavits of the District Magistrate and Sheikh Bistu state that a transfer 
of the case is necessary for a fair and impartial trial and is otherwise 
expedient for the ends of justice, the aflidavits relied upon on behalf of 
the accused affirm that a transfer is not necessary [732] for a fair and 
impartial trial, nor otherwise expedient for the ends of justice ; that the 
allegations to the contrary are not well founded ; and that the trial ought 
to be held in Burdwan, because a view of the place in which the offence 
is said to have been committed is necessary for the satisfactory trial of 
the same, and because the accused and their witnesses would otherwise 
be greately inconvenienced. Thus there are conflicting statements giving 
rise to conflicting considerations, and the questions for determination 
are : first, which of these conflicting statements should be accepted ; and, 
second, which of the conflicting considerations arising upon the statements 
to be accepted should prevail. 

With reference to the first question Mr. Boy for the accused contends 
that the statements in the District Magistrate’s affidavit are indefinitOi 
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and therefore insufficient to form the basis of a decision, while those 
in the affidavits filed on behalf of the accused are definite and point 
to specific sources of information ; and he relied upon the case of 
The Empress v. Noho Goval Bose (1) as showing that a somewhat 
similar affidavit by the District Magistrate was considered insufficient by 
this Court. But the facts of that case were different from those of the 
present in several respects. In the first place, there the District Magisrate 
who made the affidavit had been in the district for about three months 
only, whereas in this case the Magistrate has been in the district for 
about a vear and-a half ; and in the second place, in the case cited, the 
Magistrate did not state his sources of information, or the ground of his 
belief, whereas in the case before us he gives the sources of his information 
and states that he is aware of certain facts from personal knowledge. 
But though that is so, and though we are quite willing to accept the District 
Magistrate's statements in preference to counter-statements in the affidavits 
on the other side, we must say that some of those statements which give 
reasons for the Magistrate’s belief are vague and general , and having 
regard to the facts stated in the counter-affidavits that there are on the 
jury list of Burdwan as many as 471 names, of which 22 are the names of 
Mahomedans and 28 of Europeans, we find it difficult to hold that a [733] 
fair and impartial trial cannot be had by a jury at Burdwan. The facts 
stated, therefore, are not quite sufficient to bring the case under cl. (a) of 

s. 526 of the Code of Criminal Procedure. 

The statements in the District Magistrate’s affidavits are, however, 
in our opinion sufficient to bring the case under cl.( e) of the section. The 
statements to which we refer are those contained in paragraphs 8 and 9 of 
the affidavit, which are to the effect that the Sessions Judge thinks that 
“ it will be very difficult to get a jury with a quite unbiassed and open 
mind,” and that the Magistrate firmly believes that it will be nest to 
impossible to obtain a fair and impartial trial if the case be heard before 
a jury chosen from this district,” i.e., Burdwan. 

These statements, as statements of belief, stand practically uncontra- 
dicted, though the grounds of such belief are challenged in the counter- 
affidavits. But when two such officers as the District Magistrate and the 
Sessions Judge, whose honesty of purpose cannot be called in question, and 
who are the persons responsible for the administration of criminal justice 
in the district, have so emphatically expressed their belief on the subject, 
the bare expression of such belief, quite apart from the foundations thereof, 
must shake the confidence of the parties interested, and of the public, in 
the fairness and impartiality of the Burdwan jury to try this case, and 
create in their minds a reasonable apprehension that a fair and impartial 
trial cannot be had, if the case is tried in Burdwan. And when that is the 
case, an order for transfer must be held to be expedient for the ends of 
justice, the importance of securing the confidence of parties in the fariness 
and impartiality of the tribunal being next only to the importance of 
securing a fair and impartial tribunal. The view we take is in accordance 
with that taken by this Court in Dupeyron v. Driver (2). 

It was contended by Mr. Boy for the accused that the considerations 
which influenced the Court in the case just referred to. apply only to cases 
where the confidence of either party in the fairness of the presiding Judge 
or Magistrate is shaken, and that [734] where, as in this case, the 
fairness and impartiality of the Sessions Judge is not doubted, the mere 
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possibility of the jury being biassed should not form a ground for transfer 
when the law provides a remedy against a wrong verdict by authorizing 

the Sessions Judge to refer the case to this Court ; and in support of this 

Criminal contention the cases of Queen v. Amir Khan (1) and Empress v. Kobo 
Revision. Gopal Bose (2) were relied upon. 

We are unable to accept this contention as sound. The jury, in a 
case triable by jury, constitute a part and an important part of the tribunal; 
and this Court, on a reference by the Sessions Judge under s. 307 of the 
Code of Criminal Procedure, is required to determine the case upon the 
entire evidence after giving due weight to the opinions of the Judge and 
the jury. It would not, therefore, be quite reasonable to say where doubt 
is entertained as to the fairness and impartiality of the jury, that the trial 
should nevertheless go on before such a^ jury, because an erroneous verdict 
may, in the end, be set right by the High Court. As for the cases cited, 
that of Amir Khan (1) is not quite in point, the trial there being not by 
jury but with the aid of assessors. The case of Empressiy. Noho Gopal 
Bose (2) is no doubt in point ; but the learned Judges in that case do not 
hold as a matter of law that a case triable by jury is not to be transferred 
on the ground of the fairness and impartiality of the jury being questioned, 
because there are safeguards against miscarriage of justice ; all that they 
decide is that it would require very strong grounds to justify a transfer 
in such a case. 

The statements in the Magistrate’s affidavit, in our opinion, therefore, 
bring the case under cl. (c) of s, 526 of the Code of Criminal Procedure. 

The statements in the affidavits filed on behalf of the accused, on 
the other hand, show that a view of the place where the offence is said 
to have been committed may be necessary for a satisfactory trial ; and 
that a transfer of tbe case will cause [733] inconvenience to the accused 
and their witnesses, and these statements we see no reason to reject as 
unfounded. 

There are thus conflicting considerations arising upon the statements 
which we accept ; and this brings us to the second question stated above, 
namely, which of these considerations should prevail ? 

Now the importance of having a lair and impartial jury ranks very 
much higher than the convenience of parties and witnesses, and the 
convenience of the Court in having a looal inspection. If a local inspec- 
tion is deemed necessary, the Judge and the jury at Alipur may have 
such an inspection, though not as conveniently as the Judge and jury at 
Burdwan might have had it; and the costs of such inspection will have to 
be paid by tbe Government. The same remark applies with reference to 
the expenses of the witnesses (see s. 544 of the Code of Criminal Procedure). 

The matter, which pressed most upon us against the transfer of 
the case, was the statement in the affidavit of the father of one of 
the three accused who says that, if the case is transferred, he has nob 
means enough to pay for legal assistance, whereas if the trial is held in 
Burdwan where ho has a few friends amongst the members of the looal 
bar, he may succeed in inducing one of them to defend his son. There is 
no provision in the Code of Criminal Procedure for meeting this difficulty; 
and the only consideration which has relieved our minds to a certain 
extent is this, namely, that the accused, who will be tried with two others 
whose means are not so limited, may have the benelit of the legal aid 
which they will bo able to secure. 


(1) 7 B. L. R. 240«16 W. R. Oc. 69. 


(2)6 0.491, 
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After weighing the conflicting considerations arising in this case, the 
conclusion we come to is that the balance of reason is in favour of allow- 
ing the application for transfer, which we think is expedient for the ends 
of justice ; and we accordingly order that this case be transferred to the 
Sessions Court of 24 Pargannas. 


25 C. 736 = 2 C.W.N. 48$. 

[736] APPELLATE CRIMINAL. 

Before Mr. Jiistice Ameer Ali and Mr. Justice Henderson. 

Abbas Peada and another {Appellants) v. Queen -Empress 

{Respondent) [5th April, 1898.] ^ 

Misdirection — Charge to the jury—Explaining the law — Evidence Act [I of 1372), s. 126 
Communications to Mukhtf.ars privileged — Admission of inadmissible evidence. 

In charging a jary it is incumbent on the Judge to explain the law to them 
in order to assist them in applying the law to the facts of the case. Mere refer- 
ence to sections of the Penal Code defining the ofiences is not sufficient. 

The restrictions imposed by s. 126 of the Evidence Act in respect of what 
are known as privileged communications extend also to communications made to 
mukhtears when acting as pleaders for their clients. 

In cases tried by jury it is the duty of the Judge to prevent the production of 
inadmissible evidence whether it is or is not objected to by the parties. 

Evidence relating to proposals of compromise ought not, m the exercise of a 
proper discretion, to be allowed to go in as evidence of guilty knowledge against 
the accused. 

[D., UCr.L.J. 316 = 19 Ind. Gas. 1001 = 214 P.L-R. 1913; 44 P.W.R. 1913 (Gr.).] 

The facts of the case appear sufficiently from the judgment. 

Babu Dasarathi Sanyal appeared on behalf of the appellants. 

The Deputy Legal Remembrancer (Mr. Gordon Leith) appeared on 
behalf of the Crown. 

The judgment of the High Court (Ameer Ali and Henderson, 
JJ.) is as follows : — 

JUDGMENT. 

In this case the petitioners, Abbas Paada and Chhirru alias Shibu 
Gain were tried by the Additional Sessions Judge of the 24-Pergunnahs 
with a jury, who convicted the former under ss. 365 and 346, and the 
latter under ss. 365 and 346 read with s. 109 of the Indian Penal Code ; 
and the Judge has sentenced them to four years’ and three years’ rigorous 
imprisonment, respectively. 

[737] The grounds upon which we admitted the appeal were of a 
two-fold character, namely, first, that the Judge had misdirected the jury 
in his charge with reference to certain evidence, which was not legally 
admissible against the accused ; and, secondly, that there was no sufficient 
explanation of the law in the charge. 

The case has been argued by the learned pleader for the appellants 
on one ^ide and the learned Deputy Legal Remembrancer for the Crown 
on the other. The appellants* pleader has taken three principal grounds 

upon which he impugns the Verdict of the jury ; and he asks that we 
should set aside that verdict and either acquit the petitioner or direct 

• Criminal Appeal No, 155 of 1898, against the order passed by 0. P. Caspersz, 
Esq., Additional Sessions Judge of 24-Pergunnah8, dated 17th December 1897. 
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1898 a retrial of the case. He contends, as he contended at the time of the 
April 5. admission of the appeal, that, having regard to the character of the offence 

charged against the accused, the learned Sessions Judge ought to have 

Appel- given a sufficient explanation of the law on the subject in order to assist the 
LATE jury in the consideration of the facts of the case; thatnot having done so, he 
Criminal. failed to comply with the provisions of s, 279 of the Code of Criminal 

Procedure, and that his clients have been prejudiced by the omission. He 

23 C. 736= contends further that the learned Judge ought not to have admitted in 
2 C.W.N. evidence certain statements alleged to have been made by the petitioners 
484. to a mtikhtmT, named Kedar Nath Chakravarti, who had acted as legal 

adviser and representative for one of the accused in a previous case ; and, 
that the learned Judge was also in error in asking the jury to draw any 
inference of guilty knowledge from a compromise spoken of by the clerk 
of their present mukhtear Hem Chundra ; and, thirdly^ he has contended 
that the trial had relation to the detention of the woman Lakhi at 
several places, and had reference to more than one individual, and that 
consequently the appellants were prejudiced in their defence. 

We shall first refer to the law on the subject before dealing with the 
learned Sessions Judge’s charge to the jury. 

Section 297 of the Code of Criminal Procedure provides that, “ in a 
case tried by jury when the case for the defence and the prosecutor's reply 
{if any) are concluded, the Court shall proceed to charge the jury summing 
up the evidence for the prosecution and defence and laying down the law 
by which the jury are to [738] be guided.” And s, 367 declares “ that 
in trials by jury the Court need not write a judgment, hut the Court of 
Session shall record the heads of the charge to the jury.” 

It has boon repeatedly held in this Court that it is incumbent on the 
Sessions Judge to explain the law relating to the particular offenoa with 
which tiie accused is charged before him, in order to enable the jury to 
apply the law to the special facts of the case ; and that although the Judge 
is not bound to record a judgment, yet he should give sufficient indication 
in his charge that he has complied with the law, so as to enable the appel- 
late Court to form an opinion whether he has acted in aoconlanoe with the 
provisions of the section or not. No doubt in this case the Sessions Judge 
has in different parts of his charge mentioned the sections of the Penal 
Code we have referred to ; but we regret thiro is very little indication to 
suggest that any explanation, such ns is contemplated by s. 297 of the 
Code of Criminal Procedure, as has been laid down in the different 
cases already decided, was given to the jury. Mere references to sections, 
unless the jurors are trained men, cannot be of much assistance to them 
to apply the law to the facts ; and wo think, therefore, it is always desir- 
able in charges to juries that the law should bo sufficiently explained in 
order that the jury may be assisted in the consideration of the case. That 
in this particular case the jury wore not assisted in the consideration of 
the case by an explanation of tlie law is sufficiontly clear from the manner 
in which they appear to have given their verdict which is recorded as 
follows : — 

“ Q. — Are you unanimous ? 

Ans. — Wo are. 

Q. — What is your verdict ? 

Ans. — Abbas and Chhirru are guilty. Charan is not guilty. 

Q.- — -Is Luckmi under sixteen years of age? 

— Yes, under sixteen. 
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Q , — Under what charge do you convict Abbas and Chhirru ? 

Ans . — We convict as regards the road occurrences. Sections 147, 365. 

363. 

[739] Q . — What is your verdict as regards the charges under ss. 346 
and 346-109 ^The jury retired again to consider).*’ 

We thiuk we may take that as an indication that the jury were not 
quite clear in their minds abouc the application of the law to the facts of 
the case, and that their confusion or want of clearness on the subject 
was due, in some measure, to the omission of a sufficienc explanation of 
the law on the subject. 

The Sessions Judge’s charge begins thus : " The charges relate to 
four occurrences : — 

(а) On the Road, ss. 363, 365, 147 of the Indian Penal Code. 

(б) At Abbasbari, s. 342 of the Indian Penal Code. 

(c) At Jampaharia, ss. 346 and 346-109 of the Indian Penal Code. 

{d) At Kalikapala, s. 346 of the Indian Penal Code. 

Then it goes on ; All the accused are charged in respect of (a) and 
(c) and accused Abbas only is charged in respect of (5) and (d), ” and so 
forth. 

We are inclined to attach some weight to the argument of the learned 
pleader for the appellants that the mode in which the matter was placed 
before the jury was a little confusing and one likely to have prejudiced 
the accused at the trial. 

But the matter does not rest here. The occurrence is alleged to have 
taken place on the 29th of August. On the 30th August the accused 
went to the muk ht ear Kedarndith, who was at the time defending the 
appellant Chhirru in another case of abduction in respect of the same 
girl, and stated that another false case was likely to be brought against 
them, and that he must appear in it for them and on their behalf. The 
learned Sessions Judge refers to the evidence of Kedarnath in the 
following terms : — 

Then the evidence of Kedar Babu (witness No. 3) who acted as 
accused’s mukhtear is very important.” And he goes on to add, “ because, 
he says, accused Abbas and Chhirru came to him at 5 or 6 A.M. on the 
day after the night attack on Naba’s party. This conduct of these 
accused, I think, you will agree with me, and the statements they made 
to Kedar Babu, indicate guilty knowledge.” 

[740] It does not appear that when Kedar was being examined 
regarding this matter, any objection was taken by the accused to his 
making the statements in question. 

Section 298, however, provides “ that in cases tried by jury it is the 
duty of the Judge to decide all questions of law arising in the course of 
the trial, and specially all questions as to the relevancy of the facts which 
it is pi’oposed to prove, and the admissibility of evidence or the propriety of 
questions asked by or on behalf of the parties, and in his discretion to pre- 
vent the production of inadmissible evidence, whether it is or is nob objected 
to by the parties.” If one may venture to say so, this is a wise provision of 
the law, because in many of these cases tried in the Sessions Court by a jury 
sometimes the prisoners are not defended at all, and sometimes defended by 
persons not fully qualiBed for their work. It is, therefore, the duty of the 
Judge to see that evidence, which is not admissible in itself, should not be 
allowed to go in to the prejudice of the accused. The pleader for the appel- 
lants contends that the statements made by the accused to the mukhtear 
Kedarnath were privileged, and that, without* the consent of the accused, 
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1898 Kedarnafch ought not to have deposed to those statements in Court ; and 
APRIL 6. reliance is placed on s. 126 of the Indian Evidence Act, which declares 

that “ DO barrister, attorney, pleader, or vakil shall at any time be 
Appel- permitted, unless with the client’s express consent, to disclose any 
LATE communication made to him in the course and for the purpose of his 
Criminal. barrister, pleader, attorney or vakil, or on behalf of 

his client, or to state the contents or condition of any document with 

2S C. 736= which he has become acquainted in the course and for the purpose of his 
2 C.W.N. professional employment- or to disclose any advice given by him to his 
484. client in the course of such employment." 

The cognate section in Act II of 1855, s. 24, declared that "a bar- 
rister. attorney or vakil shall not, without the consent of his client, disclose 
any communication made by the client to him in the course of his 
professional employment or any advice given by him professionally to his 
client, the knowledge of which he shall have acquired in the course of his 
professional employment. The privilege, however, is that of the client to 
disclose [741] any such matter." It will be noticed that there are two 
important additions in s. 126, which differentiate it from s. 24 of Act II 
of 1855, namely, the addition of the word “pleader" and of the word 
“express" before the word “ consent," which make it specially stringent 
in favour of the privilege. Now, there is no suggestion in this case that 
the accused expressly consented to Kedar disclosing in Court the state- 
ment or statements made to him by the accused. The question that was 
raised here was this : That inasmuch as he was a mnkhtear he did not 
come within the purview of s. 126, and that consequently the statements 
made by the accused were not privileged ; and we have been referred to 
the case ol Queen v. Chandra Kant (1) which proceeded upon Act II of 
1855. As we have already pointed out, s. 24 of the old Act is different 
from the section in the present Act. 

The Procedure Codes (Act XXV of 1861 and Act X of 1872) did not 
contain any definition of the term “pleader." Act X of 1882 for the 
first time defines the word as follows : “ Pleader," used with reference to 
any proceeding in any Court, means a pleader authorized under any law 
for the time being in force to practise in such Court, and includes (l) an 
advocate, a vckii and an attorney of a High Court so authorized ; and 
(2) any vmkhtears or other person appointed with the permission of tha 
Court to act in such proceeding." 

The result of that definition, therefore, is this that all persons who 
appear in a Court in any legal proceeding as representing parties for the 
purpose of pleading in any particular case come within the category of 
pleaders, and s. 126 must, we take it, be construed as applying to all 
persons who come within the category of pleaders as defined in the 
Criminal Procedure Code. It would indeed be a strange anomaly if 
mukhtears who act in certain Courts as pleaders were excluded from the 
provisions of s. 126 of the Indian Evidence Act, and statements made to 
them by their clients were not regarded as privileged, whilst in the case of 
all persons who hold a recognized position as barristers, attorneys or 
vakils, they should be privileged. We may sav that the provision which 
was contained in Act II of 1885, and [742] which was subsequently 
amplified by s. 126 of the present Evidence Act. embodies one of the 
wisest principles of the English law; and that although in England there 
is no analogue to a inukhtear, the Indian Legislature, having regard to 


(1) 1 B. L. R. App. Or. 8, 
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the conditions of this country, has properly included in the term pleader 
all persons who plead for clients in any lej^al proceeding in a Court of 
Justice. 

We think, therefore, that the learned Sessions Judge was in error in 
allowing the statements which the accused had made to Kedarnath (who 
was ali the time acting for one of them as his mukhtear and legal adviser, 
and to whom certain matters were mentioned with the object that he 
should appear for them in Court) to be given in evidence against the 
accused, and we also think that he was in error in asking the jury to agree 
with him in drawing an inferenco of guilty knowledge from those 
statements, even if those statements were admissible in evidence. 
The statement which the accused made to Kedarnath was that a 
false charge was going to be brought against them. Wo are inclined to 
think an inference of guilty knowledge was hardly warranted from that 
circumstance, and we have little doubt that the jurors were more or less 
influenced to the prejudice of the accused by the distinct direction given 
by the Sessions Judge in this behalf. Then, again, as regards the com- 
promise, which was “ discussed and effectuated at a later stage,” it appears 
that the complainant and his party with another person went to the 
mukhtear who represented the accused in Court with the object of com- 
promising the charge, and a paper was written out and apparently filed in 
Court. The learned Sessions Judge deals with the subject in this way : 

Then you have the evidence of witnesses 4, 12 and 16 with regard to the 
compromise discussed and effectuated at a later stage.” He had already 
mentioned that there was evidence indirectly bearing against the accused, 
and we may take it that his mention of the compromise ac this stage and 
under the sixth head of his charge was intended to draw the attention of 
the jury to what he considered to bear indirectly on the case against the 
accused. In the first place it seems to us the evidence relating to the 
compromise ought nob, in the exercise of [743] a proper discretion, to 
have been allowed to go in as evidence of guilty knowledge against the 
accused; in the second place the statements relating to the compromise 
were made to the clerk of the mukhtear, who was acting as the pleader of 
the accused, and under s. 127 statements made to the clerks are as 
privileged, as those made bo their employers. 
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Other objections have been taken to the charge to the jury. But we 
do not think it necessary to deal with them, as it seems to us the verdict 
must be set aside on the grounds already referred to. 

With reference to the third ground taken by the appellants* pleader we 
may mention he relies upon the statement contained at the beginning of 
the charge in order to show that the offences were not so connected with 
each other as to warrant the accused being tried together under s. 245 of 
the Code of Criminal Procedure, and he contends that the charges relate 
to separate offences alleged to have been committed by separate individuals 
at separate places. The learned Deputy Legal Bemembrancer, on the 
other hand, argued that the section justifies the procedure adopted in this 
case. Looking at the statement at the beginning of the charge, we are 
not prepared to say the learned pleader*s contention is without some 
force. But it is unnecessary to express any definite opinion on the point, 
as we think that when the case is retried the learned Sessions Judge will 
see that the trial is conducted in a manner which will not be likely to 
prejudice the accused or confuse the jury in any way in dealing with the 
facts. 
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On the whole, therefore, we have come to the conclusion that the- 
verdict of the jury ought to he set aside in this case, and we accordingly 
set it aside and direct that the case be retried. 

f 

S. C. B. 


25 C. 744 (F.B.) = 2 C.W.N. 580. 

[744] FULL BENCH. 


Before Sir Francis Wiliiavi Maclean, K.C.I.E., Chief Justice. Mr. Justice 
Macpherson. Mr. Justice Trevelyan. Mr. Justice Ghose and Mr. Justice 

Ameer All. 


Dulhin GoLAIi Koer (Plamtiff) V. Balla Kurmi and 
OTHERS {Dcfeiidanis).- [2nd February, 1898.] 

Bengal Tenancy Act (Vlllot 1885), s. 50 — Record of tights —Pre^umplion trom twenty 
i,ears un\forni payment of rent — Raiyats holding at fixed rates. 

In a proceeding for record of rights under chap. X of the Bengal Tenancy 
Act (VIll of 1886), it having been found that certain raiyats were holding 
their lands at rates which had not been changed during twenty years before the 
institution of the proceeding, the Settlement Ollicer recorded them as “ raiyats 
bolding at fixed rates.” In second appeal, 

Held, that under s. 50 of the Bengal Tenancy Act, the Settlement Officer was 
right in giving effect to the presumption that tlae raiyats were holding at fixed 
rales of rent and m recording them ns ” raiyats bolding at fixed rales.” 
iJojisi Das v. Jagdi 2 ) Narain Choxvdhry (1) dissented from. 

[F., 13 C.L.J. 418=15 C.W.N. 752 = 10 Ind. Gas. 325 ; 7 C.W.N. 132; R., 33 C. 1219 
= 10 C.W.N. 1033; 16 C.L.J. 220= IG C.W.N. 567= 13 lud. Gas. 606.] 

This case arose out of proceedings under chap. X of the Bengal 
Tenancy Act (\IIJ of 1885). The defendants, respondents, who are 
raiyats, were recorded by the Assistant Settlement Officer as "raiyats 
holding at fixed I'ates.” The landlord, plaintiff, objected to the entry and- 
applied for its correction under s. 106 of the Act, alleging that the 
defendants were not raiyats at fixed rates, but only occupancy raiyats. 
The application was rejected by the Settlement Officer, and on appeal to 
the Special Judge, the order of the Settlement Officer was confirmed on 
the ground that the raiyats had been holding their lands at an uniform 
rent for twenty years, and the presumption arose that this rent was fixed 
in perpetuity. 

The plaintiff preferred a second appeal to the High Court. 

The appeal was first heard by a Division Bench consisting of two 
Judges (Mr. Justice BEVERLEY and Mr. Justice Ameer Ali), who having 
differed in opinion on a question of law referred it to [745] a third Judge, 
Mr. Justice Jenkins, who agreed with Mr. Justice Ameer Alt, but re- 
ferred the case to a Full Bench as the case of Bansi Das v. Jagdip Narain 
Ghovdhry (1) appeared to be in conflict with liis view. As, however, it was 
decided in a previous case before the Full Bench that there could nob be a 
valid reference from a single Judge to a Full Bench, a special Bench was 
constituted in this case. 

The judgments of Mr. Justice Beverley and Mr. Justice Ameeb Ali 
were as follows : — 

BiiVERLEY, J. — As I adhere to the opinion I expressed in special- 
appeal No. 844 of 1895, and in another case which I cannot now trace, 

Reference to a Full Bench in Appeal from Appellate Decree, No. 626 of 1894. 

(1) 24 C. 152. 
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the papers must be laid before the Chief Justice in order that be may refer 
the hearing of the appeal to one or more of the other Judges of this Court 
under the provisions of s. 575 of the Code. 

The point of law upon which Mr. Justice Ameer AH and I differ is 
shortly this. 

In making a record of rights under chap. X of the Bengal Tenancy 
Act, the Settlement Officer entered the respondents as belonging to the 
class of raiyats holding at fixed rates {skara muaiyin). The landlords 
objected to the entry under s. 106 of the Act; but their objection was 
disallowed, and on appeal the Special Judge has held that “ the raiyats 
having proved their holdings for twenty years'’ (I assume that he means 
at a rent which has not been changed during t'nat period) the presumption 
arises that their rent was fixed in perpetuity. 

My opinion is that no such presumption arises upon the correct 
reading of either s. 50 or any other section of the Bengal Tenancy Act. 
The presumption which is created by s. 50, sub-s. (2) is a presumption 
that the tenant has held at the same rent or rate of rent from the time of 
the Permanent Settlement. But that is a wholly different thing from a 
presumption that the tenant is a raiyat holding at fixed rates, as defined in 
s. 4 of the Act. 

It is quite true that under sub-s. (1) of s. 50 the rent of a tenure or 
holding, which has not been changed from the [746] time of the Perma- 
nent Settlement, is declared to be not liable to be increased except on the 
ground of an alteration in the area of the tenure or holding. 

Section 6 of the Act also provides that when a tenure has been held 
from the time of the Permanent Settlement, its rent shall not be enhanced 
except under certain circumstances. But nowhere, so far as I am aware, 
does the Act say that such a tenure or holding is to be presumed to be held 
at a fixed rent or at a fixed rate of rent. 

■Raiyats holding at fixed rates ” constitute one of the classes of 
tenants mentioned in s. 4, and the expression is there defined to mean 
raiyats holding either at a rent fixed in perpetuity or at a rate of rent 
fixed in perpetuity,” By this expression I understand that the class of 
raiyats holding at fixed rates are those whose rent or rate of rent was 
fixed” in perpetuity at the time of the creation of the tenancy — not 
raiyats whose rent cannot be increased, except in certain circumstances, 
by reason of the presumption created by s. 50, sub-s. (2).. A raiyat with 
a right of occupancy may, by virtue of that presumption, be entitled to 
hold at a rent which is not liable to be enhanced ; but he does not thereby 
become a raiyat holding at fixed rates. By s. 18 certain incidents* 
attach to the status of raiyats bolding at fixed rates. Their holdings are 
for many purposes put on the same footing as permanent tenures. For 
instance; bys. 11 they are capable of being transferred or bequeathed like 
other immoveable property. But the holding of an occupancy raiyat is 
only transferable by custom, and the incidents of occupancy rights are 
set out and defined in different sections of the Act (ss. 23 — 26). 

I hold, therefore, that a finding that a raiyat has held at the same 
rent for twenty years will not under s. 50 (2) raise any presumption that 
be belongs to the class of “ raiyats holding at fixed rates.” 

Ameer Ali, J. — The question involved in this second appeal is one 
of great importance, and I regret therefore I cannot agree with Mr. Justice 
Beverley in the construction of s. 50 of the Bengal Tenancy Act. 

[747] It appears that in the course of settlement proceedings in con- 
nection with the estate of the appellant, the respondents who are the raiyats 
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of Mouzah Bishenpur were entered in the khatian aa raiyats at fixed rents. 
The appellant thereupon presented a petition under s. 106 of the Bengal 
Tenancy Act to have the entry corrected, alleging that the respondents were 
not raiyats at fixed rents, but only occupancy raiyats. The respondents, on 
the other hand, pleaded that they were raiyats at fixed rents. The Settlement 
Officer of Ilajipur rejected her petition, and the Judge on appeal has con- 
firmed that order holding, as I understand bis judgment, that, inasmuch as 
it has been proved that the tenants have been in possession of their lands 
without any alteration in their rents for the last twenty years, they must 
be presumed under s. 50 of the Tenancy Act to be raiyats at fixed rates of 
rent. In special appeal it is contended that s. 50, upon which the lower 
appellate Court has proceeded, does not apply to raiyats whose rents are 
fixed in perpetuity ; that it only protects, under certain circumstances, 
occupancy raiyats from the enhancement of their rents, but that it does 
not relate to fixity of rent, and that therefore the District Judge was wrong 
in holding that the respondents were raiyats at fixed rents. 

In order to consider whether this contention is well founded, I shall 
refer for a moment to the provisions of the different chapters before 
dealing with the meaning of s. 50 as I understand it. 

Chapter II gives the various classes of tenants and defines the 
expressions “tenure-holder” and “raiyats.” 

Chapter III deals with the enhancement of rent of tenure-holders 


and with other incidents of their tenures. 

Chapter IV deals with the incidents of holdings at fixed rents or rates 
of rent, but does not lay down any rule as to the ascertainment of such 
holding. 

Chapter V deals with occupancy raiyats : chap. VI with non-occupancy 
raiyats and chap, VII with under-raiyats. We then come to chap. VIII 
which is headed thus : “ General provisions as to rent, rules and presump- 
tions as to amount of [748] rent.” Section 50 which comes in this 
chapter lays down in general terms the rules and presumptions as to fixity 
of rent. Sub-section 1 declares that “ where a tenure-holder or raiyat and 
his predecessors in interest have held at a rent or rate of rent which has 
not been changed from the time of the Permanent Settlement, the rent or 
rate of rtant shall not be liable to be increased except on the ground of an 
alteration in the area of the tenure or holding.” But in the majority of 
cases it would he impossible to establish that a tenure or holding has been 
possessed aA an uniform renter rate of rent from the time of the Permanent 
Settlement. To meet such cases the Legislature provides in sub-8. 2 
*that “ if it is proved in any suit or other proceedings under this 
Act that either a tenure-holder or raiyat and his predecessors 
in interest have held at a rent or rate of rent which has not 
been changed during the tweuty years immediately before the institution 
of the suit or proceeding, it shall be presumed, until the contrary is shown, 
that they have held at that rent or rate of rent from the time of the 
Permanent Settlement.” It is clear, therefore, that these two sub-sections 
deal with two different cases : (1) where the raiyat (I am omitting the 
tenure- holder) is able to prove that he and his predecessors in interest 
(the use of the word “ predecessor in interest ” is of importance) 
have been in possession of the holding at a rent or rate of rent 
which has not been changed from the time of the Permanent Settle- 
ment, it declares absolutely that his rent shall not be liable to be 
increased except on the ground of an alteration in the area of the holding 
(a provision applicable to all classes of tenants, see s. 52) ; (2) where the 
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raiyat is able to show that he and his predecessors in interest have held 
at a rent or rate of rent which has not bean changed during the twenty 
years immediately before the institution of the suit or proceeding, the 
law declares it shall be presumed until the contrary is shown that the 
raiyats had held from the time of the Permanent Settlement. In other 
words unless the presumption is rebutted “ his rent or rate of renc” shall 
not be liable to be increased except on the ground common to all tenants, 
viz., alteration in the area. The Permanent Settlement is regarded as the 
starting point, and the result is that where it is found, either upon 
evidence or upon the basis of the statutory presumption provided in sub- 
s. 2, that [749] the rent of the tenure or holding has not altered 
from its inception, it cannot be altered on any ground other than that 
provided in s, 52. If the rent of a holding has not altered since its incep- 
tion, and it is not liable to enhancement except on certain grounds, it 
must necessarily follow that the rent is fixed in perpetuity. As already 
mentioned occupancy raiyats are dealt with in chap. V ; and s. 27 and the 
following sections lay down the rules relating the enhancement of the 
rents of occupancy holdings. A reference to ss. 19 and 20 will show that 
occupancy raiyats are a class wholly apart. Section 19 runs as follows : — 

“ Every raiyat who immediately before the commencement of this 
Act has, by the operation of any enactment by custom or otherwise, a 
right of occupancy in any land, shall, when this Act comes into force, 
have a right of occupancy in that land.*’ 

Section 20 defines “a settled raiyat” and provides in sub-s. 7 for a 
presumption in his favour. This presumption, it is unnecessary to observe, 
is wholly different from that provided for in s. 50. Nor does it contain any 
exclusive reference to an occupancy raiyat. The general term “ raiyat ” is 
used as defined in s. 5, and therefore to construe it correctly, one will 
have to read it thus : where a tenure-holder or a person who has acquired 
a right to hold land, etc. Any raiyat, therefore, by whatever name he 
may be called, if he pleads and proves the particular state of facts provided 
in 8. 50, is entitled to its benefit. 

As already observed, chap. IV, which declares the incidents of 
tenancies held at fixed rents or rates of rent, lays down no rule for the 
ascertainment of such tenancies. Without expressing any opinion on the 
question whether such tenancies can be created now (since the passing of 
the Acu) by contract, it seems to me that s. 18 must be read with s, 50. 
In my opinion the latter section lays down the circumsta*hces under 
which tenancies at a fixed rent or rate of rent will betaken to exist, whilst 
s. 18 declares the incidents that will attach to them under the law. In 
considering whether s. 50 is applicable to raiyats holding at fixed rents 
or rates of rent, or whether it is only intended for the protection against 
enhancement of a certain class of occupancy raiyats, it is necessary to 
bear in mind another fact. A tenure- holder under the Tenancy Act has 
the right of transferring [760] his tenure by sale, gift or testamentary 
devise. In connection with a tenure- holder, therefore, the expression 
“predecessor in interest ” includes a person from whom .the holder for 
the time being derives his title as well by purchase, gift or wilL as by 
inheritance. A raiyat bolding at fixed rent or rate of rent has the same 
right as a tepure-holder. Now in s. 50 the term “ predecessor in interest ” 
is used in respect of both tenure-holder and raiyat. In the construction 
of the section the collocation of the words is of importance, and it seems 
to me that it would be against all principle of right reasoning to suppose 
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that the Legislature intended the words “ p)edec 0 ssor in interest** in 
connection with a raiyat in a diffex'ent sense from that in connection with 
a tenure-holder. 


As a matte- of fact, the Act itself supplies an index to the meaning 
of the Legislature. For with reference to occupancy raiyats who do not 
(apart from custom) possess the right of transferring their holding, and 
whose interest can therefore only devolve by inheritance, it uses a totally 
different expression, carefully abstaining from the use of the words 
“ predecessor in interest." Sub-section 3 to s. 20 declares that " a person 
shall be deemed for the purpose of this section to have held as a raiyat any 
land held as a raiyat by a person whose heir he is." The difference in the 
phraseology here is most marked ; that s. 50 applies to class (a) of raiyats 
mentioned in s. 4, and the incidents of whose tenancies are described in 
s. 18 will be apparent from the proviso which runs thus : “ Provided that 
if it is required by or under any enactment that in any local area tenancies 
or any classes of tenancies at fixed rents or rates of rent shall be register- 
ed as such on or before a date specitieJ by or under the enactment the 
foregoing presumption shall not after that date apply to any tenancy or, 
as the case may be, to any tenancy of that class in that local area unless 
the tenancy has been so registered." It shows clearly that the presumption 
provided for sub-s. 2, and the scope of which is limited by the 
proviso, relates to “ tenancies at fixed rents or rates of rents." Upon the 
evidence, the sutliciency of which it is not open to us to consider in special 
appeal, the b)istrict Judge has found that the tenants have been holding 
their lands at rents which have not altered for the last twenty years. I 
am of ouinion [751] that under s. 50 he was right in giving effect to the 
presumption that they are holding at fixed rents or rates of rents. I am 
not inclined to interfere with this judgment. 


Mr. Justice Jenkins to whom the case waS referred made the 
following order of reference to a Full Bench : — 

This case, in consequence of a difference of oninion on the part eftbe 
two learned Judges before whom it came in the first instance, has been 
referred to me, under s. 575 of the Code of Civil Procedure, in order that 
I may deliver my opinion thereon ; and as the case has been argued fully 
and ably by the learned vakils who appeared, and the view I hold will 
necessitate a reference to a Full Bench, no object will be attained by my 
reserving judgment or elaborating my reasons. 

The point for decision is, whocher the Assistant Settlement Officer 
was right in lecording the defendants as raiyats holding at fixed rates. 


The facts of the case are fully set forth in the judgments of BEVERLEY 
and AiMKEK Ali,' J J,, and it is not necessary that I should recapitulate them 
now, bub I would state that on the part of the appellant it has been 
conceded before me that tiie facts proved do give rise to the presumption 
contained in the 2nd sub-section of s. 50 of the Bengal Tenancy Act. Now 
that Act is stated to be one passed for the purpose of amending and 
consolidating certain enactments relating to the law of landlord and tenant 
within the territories under the administration of the Lieutenant-Gover- 
nor of Bengal ; and by s. 4 a description, rather than a definition, is 
given of the classes of tenants to whom the Act is applicable, among 
them being raiyats who are divided into the following classes : — 

(a) “ Baiyats holding at fixed rates." 

(^) “ Occupancy raiyats," 

(c) “ Non-occupancy raiyats." 
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The same section defines “ raiyafcs holding at fixed rates ” by providing 
that the expression means “ raiyats holding either at a rent fixed in 
perpetuity or at a rate of rent fixed in perpetuity.’* 

[752] The next section to which I may refer is the 18th, which 
describes the incidents of holding at fixed rates, and then I come to s. 50 
upon which the present case turns, and whereby it is provided that : — 

1. " Where a tenure-holder or raiyat and his predecessors in interest 
have held at a rent or rate of rent which has not been changed from the 
time of the Permanent Settlement, the rent or rate of rent shall not be 
liable to be increased except on the ground of an alteration in the area of 
the tenure or holding. 

2. “ If it is proved in any suit or other proceeding under this Act 
th^t either a tenure-holder or raiyat and his predecessors in interest have 
held at a rent or rate of rent which has not been changed during the 
twenty years immediately before the institution of the suit or proceeding 
it shall be presumed, until the contrary is shown, that they have held at 
that rent or rata of rent from the time of the Permanent Settlement. 

Provided that if it is required by or under any enactment that in 
any local area tenancies, or any classes of tenancies, at fixed rents or rates 
of rent shall be registered as such on or before a date specified by or under 
the enactment, the foregoing presumotion shall not after that date apply 
to any tenancy or, as the case may be, to any tenancy of that class in that 
local area unless the tenancy baa been so registered.” 

The expression “ predecessors in interest,” it is ai'gued on the part of 
the defendants, is a strong indication in favour of the view they support. 
But I am unable to attach much importance to its use except to the extent 
that it is consistent with the construction for which they contend. But 
I think it is clear from the proviso to the second sub-section that it was 
in the contemplation of ^the Legislature that a tenancy to which the 
presumption would be applicable should be capable of registration under a 
system which provided for the registration of tenancies, or classes of 
tenancies, at fixed rents or rates of rent ; and the inference I draw from 
that is that a tenancy to which the presumption is applicable may be 
aptly described as one held at fixed rates. 

The matter, however, does not rest there, for under s. 102, provision 
is made as to the particulars to be recorded in records of rights and 
settlements of rent. By sub-s. (b) it is provided that the particulars 
to be recorded shall include “ the class to which the tenant belongs, that 
is to say, whether he is a [753] tenure-holder, raiyat holding at fixed 
rates, occupancy-raiyat, non-occupancy-raiyab or under-raiyat, and if he is 
a tenure-holder, whether be is a permanent tenure-holder or not, and 
whether his rent is liable to enhancement during the continuance of his 
tenancy.” 

It would seem that non-liability to enhancement was regarded for 
obvious reasons as a matter proper to be recorded ; bub there is no provision 
which requires or permits such a record in the case of a raiyat unless it 
be by the entry in the record of the fact that he is a raiyat holding at 
fixed rates, and it appears to me to be the intention of the sub-section that 
the immunity from enhancement arising under s. 50 should be recorded 
' by the statement that the tenant was a raiyat, holding at fixed rates. In 
connection with this section I may refer to s. 115, which provides that 
“ when the particulars mentioned in s. 102, cl. (6) have been recorded 
under this chapter in respect of any tenancy, the presumption under a. 50 
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shall nob thereafter apply to that tenancy,” for it appears to me that this 
section also points to the same conclusion. 

Further looking outside the Bengal Tenancy Act, 18R5, one finds that 
the expression “ raiyats holding at fixed rates ” was one in use before that 
Act came into operation, for it appears both in Act X of 1859 and also in 
the Bengal Council Act VIII of 1869. I may particularly refer to ss. 3, 4 
and 5 of both those Acts. Sections 3 and 4 correspond closely with sub- 
ss. 1 and 2 to s 50 of the Bengal Tenancy Act of 1885, and it will be seen 
from s. 5 of those Acts that the raiyab in whose favour the presumption 
operated would be properly described as one holding at fixed rates. My 
own opinion, therefore, apart from authority, would be that upon the 
construction of the Act the record of the Assistant Settlement Officer was 
properly made. 

I have, however, been referred to a prior decision of this Court where 
the same question arose, and it was there said in the course of the 
judgment : — 

“ We entertain grave doubts whether this class of raiyat [that is 
raiyab holding at fixed rates] cau be created by the operation of s. 50. All 
that that section says is that a raivat who has held [754] at the same rent 
or rate of rent since the time of the Permanent Settlement shall not be liable 
bo have his rent increased except on the ground of an alteration in the area 
of the holding. It does not sav that such a raiyat is a raiyat holding at 
fixed rates, or that the tenancy shall be subject to the incidents of a 
holding at fixed rates as prescribed by s. 18 of the Act.” 

The learned Judges there appear to have arrived at ttieir decision not 
witliout “grave doubts,” hut still it is a decision which clearly covers the 
present case, and it will, therefore, be necessary to refer the matter to a 
Full Bench. The question referred is whether, having regard to the case 
cited, the Assistant Settlement Officer was right in recording the defendants 
as raiyats holding at fixed rates. 

Babu Racflmnandan Prosad (for Babu Umakali Mukerjee) contended 
on behalf of the appellant that the raiyats were not entitled bo the status of 
a raiyab at a fixed rate by merely showing that they paid uniformly for 
twenty years. The case of Bau,^i Das v Jagdip Narain Ghojcdhry (1) is 
in mv favour, and that is a case referred to in the order of reference. 

Ma(’PHERSON, J. — Supposing the raiyat proved uniform payment for 
twenty years and was entitled to the presumption that he held from the 
Permanent Settlement at that rate, would any Court be justified in 
holding as a matter of fact that he does not hold at fixed rates ? 

Tkevelvan, J. — Is it nob a natural inference of fact ? 

Ghose, j. — Your case, I suppose, is that there must be an 
agreement ? 

Yes. — The tenant does not plead any agreement to hold at a fixed 
rate. Mere uniform payment for twenty years does nob make him a 
“ raiyat at fixed rent.” Section 21 does not confer the right, and there is 
no other section conferring it. The statute should not be interpreted to 
confer a right which has not been expressly [765] given. The case of 
Norendra Nath Sircar v. KamalBasini Dasi (2) lays down the rule. 

Babu Horendra Narayan Mitra (for Babu Satis Chandra Ohose) who 
appeared for the respondent was not called upon. 


( 2 ) 98 0 . 563 . 


( 1 ) 24 0 . 152 . 
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The judgments of the High Court (Maclean, G. J., and Macpherson, 
Trevelyan, Ghose and Ameer Ali, JJ.) were as follow : — 

JUDGMENTS. 

Maclean, C. J. — The question we have to decide is whether the 
Assistant Settlement Officer was right in recording the defendants as 
raiyats holding at fixed rates. There was a difference of opinion between 
Mr. Justice Beverley and Mr. Justice Ameer Ali upon the point, 
and the case was referred to Mr. Justice Jenkins, who took the 
same view as Mr. Justice Ameer Ali, and referred the case to a Full 
Bench. As, however, it has been decided that a Judge of the High Court, 
sitting alone, has no power to refer a case to a Full Bench, the case has to 
be dealt with by the present Court, which has been specially constituted to 
bear it. For my part I think that the conclusion at which Mr. Justice 
Ameer Ali and Mr. Justice Jenkins arrived is the correct one, and I do 
not think I can usefully add anything to what they have said in their 
judgments. In my opinion the Assistant Settlement Officer was right in 
recording the defendants as raiyats holding at fixed rates and the present 
appeal must be dismissed with costs. There will be no costs of the abortive 
reference. 

]\[acpherson, j. — I also think that the view taken by Mr. Justice 
Ameer Ali and Mr. Justice Jenkins is correct ; when the question is 
whether a raiyat holds at a fixed rent, that is to say, whether the rent or 
rate of rent was fixed in perpetuity, and the raiyat proves that he had held 
the land at an uniform unchanged rent or rate of rent for, say, a hundred 
years, the Court would, I think, be justified in presuming, apart from any 
statutory enactment, that the rent was fixed in perpetuity. In sub-s. 2 
of s. 50 of the Bengal Tenancy Act the Legislature apparently recognise 
the difficulty [766] a raiyat might have in proving that the rent was 
unchanged for any such length of time, and it provides on proof of certain 
facts for the presumption which might in my opinion be made if in fact 
the finding of the Court was that the rent had been unchanged since the 
time of the Permanent Settlement. 

Trevelyan, J.— I agree in thinking that the Assistant Settlement 
Officer was right in recording the defendants as raiyats holding at fixed 
rates, and I prefer to place my decision entirely upon the terms of cl. 2 of 
s. 50 of the Bengal Tenancy Act. It having been proved in this case that 
these raiyats held at a rate of rent which had not been changed during 
the twenty years immediately before the institution of the suit or 
proceeding, it ought to be presumed, in accordance with the provision 
of that clause, that they have held at that rent or rate of rent from the 
time of the Permanent Settlement. It seems to me, as Mr. Justice 
Macpherson pointed out, that the fact that they held at that rent 
or rate of rent, raises in fact the presumption, apart from the Act, that 
the original contract was a contract to hold at fixed rates, and it would be 
evidence from which any judge of fact- could reasonably presume that there 
had been such a contract. That is what has been done in this case. 
I, therefore, agree in thinking that the Settlement Officer was right in what 
he did. 

Ghose, J. — I agree in thinking that the question referred to us should 
be answered in the affirmative. 

Ameer Ali, J. — I gave my reasons very fully on the previous occa- 
sion for. holding that the Assistant Settlement Officer was right in recording 
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the defendants as raiyats holding at fixed rates, and I have nothing more 
to add. 

Maclean, C.J. — The appeal will be dismissed with costs, including 
the costs of all the hearings in this Court. 

s. c. c. Appeal dismissed. 


23 C. 757 (F.B.) = 2 C.W.N. 529. 

[757] FULL BENCH EEFEEENCB. 


Before Sir Francis W. Maclean, K.C.I.E,, Chief Justice, 
and Mr. Justice Macpkerson, Mr. Justice Trevelyan, Mr. Justice 

Banerjee and Mr. Justice Jenkins. 


Mahomed Wahiduddin {Petitioner) v. Hakiman alias Hakku 

{Opposite Party).^ [16th March, 1898.] 

CAvil Procedure Code ( Act XIV of 1882), ss. 525 and 526 — Arbitration — Atoard — Denial 
of reference to arbitration — Jurisdiction of Court to determine the factum of reference 
—Appeal. 

Hcfd, by a majority of the Pall Bench (Macpherson, J., dissenting) that 
when an application has been made under s. 525 of the Code of Civil Procedure 
and notice has been given to the parties to the alleged arbitration, the jurisdio- 
tion of the Court to order the award to be filed and to allow proceedings to be 
taken under it is not taken away by a mere denial of the reference to arbitration 
on an objection to the validity of that reference. 

Amrit Ram v. Dasrni Ram (1), followed. 

HtW, al?o, that an order under s. 525 determining that there has been no 
valid reference to arbitration and rejecting the application is a ** decree’* within 
the meaning of s. 2 and an appeal lies from such order. 

Kail Prosanno (those v. Rajani Kant Chatter jee (2), followed. 

[Overruled, 29 C. 167 (180) (P.C. 1 = 0 C.W.N. 226 = 29 LA. 51 ; F.. 23 M. 101 (104); 
7C.L.J. 486; 13 C.L.J. 4G7 = 10 Ind. Cas. 51 ; 7 Ind. Cas. 31;4L.B.R. 130; 
100 P.R 1907 = 17 P.L.R. 1908; 80 P.R. 1909; U.B.R. (1897—1901) 297(299); 
Appr., IJ.B.R. (1897.1901) Vol. II, 5 (6) ; R., 28 A. 621 = A.W.N. 11906)136; 
28 B. 287 (289) ; 29 C. 278 (280) = 6 C.W.N. 235 ; 31 C. 616 (517) ; 33 G. 757 = 

3 C.L J. 450=10 C.W.N. 609 ; 40 C. 955 = 16 C.L.J. 608=18 Ind. Gas. *207 ; 27 

M. 255 (257) (F.B.) = 14 DI.L.J. 356 ; 2 C.L.J. 80 (84) ; 2 C.L.J. 163=10 O.W. 

N. GOl : 2 C.L.J. 431 (437) ; 11 C.L.J. 131 = 5 Ind. Cas. 98 ; 12 C.L.J, 646 = 

7 Ind. Cas. 481; 13 C.L.J. 677 = 9 Ind. Cas. 994 ; 15 C.W.N. 787 = 10 Ind. Oas. 
542; 13 C.P L.R. 53 (54) ; 9 Ind. Cas. 173 = 21 M.L.J. 263 = 9 DILT. 251 = 
(1911) 1 M.W.N. 151; 0 0. C 205 (209) ; 84 P.R. 1901 = 112 P.L.R. 1901(F.B.); 

1 S L.R. 149 (153) ; 46 P.R. 1909 = 72 P.L.R. 1909 = 41 P.W.R. 1909 = 1 Ind. 
Cas, 474.] 

The petitioner in this case applied to the Court of the Subordinate 
Judge of Patna under s. 525 of the Civil Procedure Code for filing an 
award alleged to have been made on a reference to the arbitration without 
the intervention of a Court of Justice. Notices were issued to the parties 
to the arbitration other than the applicant ; the opposite party. Bibi 
Hakiman, appeared and objected to the award being filed in Court on the 
ground that there was no reference to arbifration by her, and that the 
deed of reference had been fraudulently caused to be signed by her without 
the purport of the document being explained to her. The Subordinate 
Judge rejected the aviplication of the petitioner upon the objection of the 

• Reference to the Pull Banoh in Rule No, 1187 of 1897, issued by the High Court 
against an order of Rabu Upendra Chunder Mullick, Subordinate Judge ol Patna, 
dated 27th March 1897. 

(1) 17 A. 21. (2)26 0. 141. 
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opposite party without determining the factum of the objection and without 
taking any evidence [758] of the truth of the allegation made therein. The 
petitioner moved the High Court under s. 622 of the Civil Procedure 
Code, and the present rule was issued by that Court. 


Upon the hearing of the rule before a Division Bench (Mr. Justice 
Trevelyan and Mr. Justice Stevens) the case was referred to a Full 
Bench for final decision. The order of reference was as follows : — 

The question to be determined in this case is whether, when an 
application has been made under s. 525 of the Civil Procedure Code, and 
notice has been given to the parties to the alleged arbitration other than 
the applicant, the jurisdiction of the Court to order the award to be filed 
and to allow proceedings to be taken under it is taken away by a mere 
denial of the reference to arbitration on an objection to the validity of 
that reference. 


“ The learned Judge in the Court below held that he had no jurisdic- 
tion to deal with the matter in the case of a denial of the existence or 
validity of the reference. His decision follows the decision of a Division 


Bench of this Court in the case of Bijadhur Bhugut v. Monohur Bhugiit (1). 
The view which the Judge of this Court took in that case is sup- 
ported by the judgment of three of the Judges of the Full Bench in the 
case of Surjan Baot v. Bhikari Raot (2), but the opinions there expressed 
have no reference to the question referred to the Full Bench. Speaking 
with all respect for those opinions, we think that we are not obliged to 
treat them as of the same force as it they had been directly in point. We 
are unable to see why the Court cannot determine the factum or validity 
of a reference to arbitration in the same way as it can determine any 
disputed question in a suit, and we feel reluctant to accept an argument 
which places the jurisdiction of the Court in the power of the defendant. 


The other cases which have been cited before us are : the case of 
Bung Ball v. Hem Narain Gir (3) ; the case of Amrit Bam v. Dasrat 
Bam : the case of Tejpur v. Mahomed Jamal (5), and the case of 
Eusananna v. Linganna (6). 

We refer this matter for the final decision of a Full Bench.” 

The rule came on for hearing before the Full Bench on the 25th 
January 1898. 

[759] Dr. Asulosh Mukerjee (with him Moulvi M, Mustafa Khan)^ 
for the petitioner, contended that the jurisdiction of the Court was not 
ousted by the bare denial of the existence or validity of the reference. 
When the factum of the reference is denied the case comes under s. 520, 
cl. (a). Amrit Bam v. Dasrat Bam- (4). Section 526 is not exclusive, and 
does not fix the limits of the inquiry to be held under s. 525 ; under that 
section the jurisdiction of the Gourd is dependent upon certain matters, 
and if any of these be disputed, the Court is bound bo inquire. Amrit 
Bam V. Dasrat Bam (4). See also Tejpur v. Mahomed Jamal (.5) ; 
Micharaya Guruvu v. Sadasiva Parama Guruvic (7) ; Husananna v. 
Linganna (6). The dicta in Bijadhur Bhugut v. Monohur Bhugut (1) and 
Surjan Baot v. Bhikari Baot (2) ought not to be followed. 

yiouWi Mahomed Yusuf (with him M. Syed^Shumsul Ruda) showed 
cause. — Section 526 is exclusive and prohibits the Court from inquiring into 
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(2) 21 C. 213. 
(6) 18 M. 423. 
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objections not falling witbin the terms of ss. 520 and -521. Section 525 
prescribes only a summary inquiry, as there is no appeal from an order 
rejecting an application under that section. Chintaman Singh v . Bupa 
Koeril). Complicated questions cannot therefore be gone into. [JENKINS, J. 
— Section 526 describes the proceedings as a suit.] It is not a suit for all 
purposes- Sashti Chariin Chatierjee v. Tarak Chandra Ghatterjee{2) ; 
Sree Ram Chotvdhry v. Dinohnndhoo Choivdhry (3). Sections 331.523 and 
529 also show that the proceedings under s. 525 are not a suit. The 
language of s. 327 of Act VIII of 1859 was wider, and a narrower 
construction should be put upon the new section. The English cases 
referred to by PAUL, J., in [760] Sashti Charan Chatterjee’s case support 
my contention. The earlier cases in the Allahabad High Court took the 
same view. If the contention of the other side prevails the consequence 
will be serious : there being no appeal, the decision in the summary 
proceeding will operate as res judicata. 


Dr. Asutosh Mukerjec in reply. — The effect of taking s. 526 to be 
exclusive and construing it strictly is to shut out all inquiry into the 
objection raised by the opposite party, but it is an elementary principle 
that when the jurisdiction of a Court is disputed, the Court must adjudicate 
upon the question. Besides the cases already cited see Hureo Persad 
Malee v. Koonjo Behary Shaha (4) ; Ch7i7ider Koomar Mundul v. Bahf,T 
AH KhaJt (5) ; Sashti Charan Ghatterjee v. Tarak Chundra Chatierjee (2); 
Mayor of Londo^i v. Cox (6). That the question is one of jurisdiction 
appears from Nusserivanjee Pestoyijee v. Mynoodeen Khan (7) : Pestonjee 
Nusseryvayijee v. Maneckjee A Co. (8). The case of Bindessuri Pershad 
Singh Y. Jankee Pershad Singh (9) clearly supports this argument. Wright 
v. Graham (10) and Bartoii v. Ranson (11) are distinguishable and would 
not now be followed in England under the Arbitration Act. s. 12. See 
also Lord v. Lord (12), and Russell on Arbitrators (7th ed., 593). 
There is nothing to show that the inquiry is to be a summary one. As to 
the meaning of the word " suit” see the judgment of PethERAM, C. J.. in 
Surjan Root v. Bhikari Raot (13). The question of validity of the reference 
cannot be more complicated than the Questions which arise under ss. 520 
and 521. [761] A similar argument found no favor in Brojodurlabh 

Sinha v. Ramanath Ghose (14). As to the question of appeal, if the award 
is ordered to be filed, there will be an appeal from the final decree. See 
Kali Prosanno Ghose v. Rajani Kant Chatierjee (15), where the earlier 
cases are discussed. If the application is rejected the order does not 
operate as res judicata — see Mahommcd Natoaz Khan v. Alavi Z/ian(16), 
which shows at any rate that the validity of the reference may be put m 
issue under s. 525. The mischief of a contrary decision is forcibly put by 
Prinsep, j., in Syirjayi Raot v. Bhikari Raot (13). If there is an appeal 
from the order of the lower Court the present petition under s. 622 may 
be regarded as a memorandum of appeal, a deficient Court-fee being levied 
from the petitioner. 


(1) 6 \V. R. Mia. 83 (F. B.). 
(3) 7 C. 400. 

(5) 9 W. R. 598. 

(7) 6 M I. A. 134 (155). * 
19) IG C. 482 (486), 

(11) (1838) 3 M. & W. 322. 
(13) 21 C.213 (221, 224). 

(16) 25 0. 141. 


(2) 8 B.L.R. 815 (324) = 16 W.R. P.B. 9. 
(4) W.R. P. B. 29 = Marsh. 99. 

(6) (1866) L.R. 2 H. L. 239 (261, 263). 
(8) 12M. I.A. 112. 

(10) (1848) 18 L. J. Exob. 29, 

(12) (1855) 26L. J. Q. B. 34. 

(14) 24 0. 908. 

(16) 18 I. A. 73 (76). 
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The following judgments were delivered by the Full Bench : 

JUDGMENTS. 

Maclean, C.J. — The question referred for the decision of the Full 
Bench in this case is, whether when an application has been made under 
3 . 525 of the Code of Civil Procedure, and notice has been given to the 
parties to the alleged arbitration (other than the applicant), the jurisdiction 
of the Court to order the award to be filed and to allow proceedings to be 
taken under it, is taken away by a mere denial of the reference to the 
arbitration on an objection to the validity of that reference. The 
affirmative of the proposition involved in the reference has no doubt been 
decided by more than one Division Bench of this Court, and it further 
has the support of the opinion expressed, though unnecessarily for the 
purposes of their decision, by certain members of a Full Bench Court in 
the case of Surjan Haot v. Bhikari Raot (l). There is, however, no 
authority on the point by which we are bound, so that it is open to us to 
consider the question on the words of the Code itself, apart from previous 
decision. The sections of the Code more directly governing the present 
case are ss. 525 and 526, which are in these terms : — 

[762] Section 525. — “ When any matter has been referred to 
arbitration without the intervention of a Court of Justice, and an award 
has been made thereon, any person interested in the award may apply 
to the Court of the lowest grade having jurisdiction over the matter to 
which the award relates, that the award be filed in Court. 
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** The application shall be in writing and shall be numbered and 
registered as a suit between the applicant as plaintiff and the other 
parties as defendants. 

The Court shall direct notice to be given to the parties to the 
arbitration other than the applicant, requiring them to show cause, within 
a time specified, why the award should not be filed.” 

Section 526. — “ If no ground, such as is mentioned or referred to 
in s. 520 or s. 521, be shown against the award, the Court shall order 
it to be filed, and such award shall then take effect as an award made 
under the provisions of this chapter.” 

Now, according to a literal reading of s. 525, two conditions are 
requisite to warrant an application that an award be filed in Court : firsts 
the matter must have been referred to arbitration without the intervention 
of a Court of Justice ; second^ an award must have been made thereon. It 
would, therefore, seem, on general principles, that the existence or non- 
existence of each of those conditions is a matter for enquiry and adjudica- 
tion. It is difficult to see how the Court can ascertain whether or not 
such an award as is mentioned in the section has been actually made, 
without first ascertaining, if the matter be disputed, whether or not there 
has been such a reference as is mentioned in the section. It is urged that 
the sootioci presupposes the existence of a submission or reference to arbi- 
tration, and that if this be disputed, the Court cannot go into the matter, 
but must leave the parties to have the factum or otherwise of reference 
decided in an independent suit. The practical effect of such contention, if 
sound, would be that any party to a reference against whom an adverse 
award has been made, has only to allege that there was no reference, and 
he can throw the matter over and paralyze the operation of ss. 525 and 
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526 of the Code. [763] I can scarcely think this was the intention of the 
Legislature, nor do I think the language of the section warrants such a 
contention. It is difficult to see why the Court, on an application under 
s. 525, can go into the delicate questions indicated in ss. 520 and 521, and 
yet is unable to go into that of whether or not there were any reference to 
arbitration, which is the substratum of the whole matter, and upon which 
the summary jurisdiction under s. 525 is based. It seems a rather odd 
conclusion that the Court may go into questions which may result in the 
award being set aside, and yet cannot go into the question of whether or not 
there has been any valid reference to arbitration. It has however been 
urged before us that this literal interpretation of this section must, be 
discarded, because, it is contended, there would be no right of appeal from 
an adjudication on the factum of reference. This by itself, even were the 
contention well founded, would not be sufficient reason for withholding 
from clear and unequivocal language its ordinary meaning, for the function 
of the Court is to expound the Act as it stands according to the plain sense 
of the words used. Moreover, any argument drawn from the alleged absence 
of any right to appeal loses its force, in view of the fact that the same 
consideration would apply to the adjudication as to the existence of an agree- 
ment to refer on an application under s. 523, and also as to those matters 
of far greater difficulty and intricacy indicated in s. 521, and referentially 
incorporated into s. 526, though undoubtedly they would have to be inves- 
tigated and determined. But in fact the whole basis of this argument, in 
my opinion, has no existence, for I think the right of appeal exists. In the 
recent case of Kali Prosanno Ghose v. Rajani Kant Ghalterjee (l), a Divi- 
sion Bench of this Court has held that an appeal will lie against a decree 
given in accordance with an award under s. 522 of the Code, when the 
award upon which the decree is based is not a valid and legal award. An 
award cannot be valid or legal award if there has been no submission to 
aribitration, and how then can the Court go into the question of whether 
or not it is valid or legal if it cannot go into the question of whether or not 
there were a submission to arbitration. I do nob think [764] that 8. 522 
contemplates there should be no appeal where the validity of the award is 
challenged. Another argument addressed to the Court on behalf of the 
opposite party was, that the question of whether or nob there had been 
any submission to arbitration could not be determined, on the ground that 
under ss. 525 and 526 the Court could only investigate suoh matters as 
are indicated in as. 520 and 521. This is a somewhat dangerous argument, 
for. if it were to prevail, the result would be that the existence and validity 
of the agreement to refer cannot be questioned, and the order to hie the 
award would be a matter of course. It will be noticed that under s. 526 
it is compulsory on the Court to file the award, unless some suoh ground 
as is mentioned in ss. 520 and 521 be shown against it. The result is 
that, in my opinion, the jurisdiction of the Court to order an award to be 
filed, and to allow proceedings thereunder, is nob taken away by a mere 
denial of the reference to arbitration. This view is consistent with the 
decision of a Full Bench of the Allahabad High Court in the case of 
Amrit Ram v. Dasrat Ram (2). 

I think, however, that this application must be treated as an appeal, 
the time for appealing not having expired, and not as an application under 
s. 622 of the Code, and the petitioner must undertake to pay any additional 
Court-fee there may be on the footing of its being an appeal. 


(1) 25 C. 141. 


(2) 17 A. Ul. 
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1 . Trevelyan, J. — I agree entirely with the view expressed by the 

learned Chief Justice. 

Jenkins, J. — I am of opinion that the ouestiPn referred to us must 
be answered in the way proposed by the Chief Justice, and for the reasons 
expressed in his judgment, and I agree with him as to the mode in which 

the case should be dealt with. 

MacpheRSON. J. — I regret that I must in this case dissent from the 
decision of the other learned Judges of this Bench. In my opinion s. 526 
of the Code presupposes that there has been a reference to arbitration ana 
an award made thereon, and [7653 the Court under s. 526 must deal witli 
the award on that footing, if it can do so, having regard to the nature ot 
the cause shown. If it cannot, if for instance the cause shown is tnat 
there was no submission and consequently no award, the Court must hold 
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its hand and refuse the apnlication. 

Section 525 does noc, it is true, refer to an admitted reference or an 

admitted award, but the Legislature might well refrain from usihg 
language which was too suggestive. If stress is to be laid on this circum- 
stance, equal stress must be placed on the absence of any indication that 
when the question of submission is a question in dispute, the Court is to 
determine on evidence the fact of a submission. I may point out that an 
express provision to this effect is to be found in s. 531 when an alleged 

agreement to refer is filed by one of the parties. 

Section 526 is silent as to the course to be adopted if. in showing cause, 
there is a denial of any submission, and I see nothing in that section or in 
s. 525 to prevent the Court from refusing the application or that ground 
without enquiring into and deciding the disputed fact, Th® cause to be 
shown under s. 526, and established according to the decision of the Eull 
Bench in Surjan Baotv. Bhikari RaotiX) is some cause as is mentioned or 
referred to in s. 520 or 521, but such cause could only be shown when there 
was an actual and not merely an alleged award. It would, moreover, be 
<50ntrary to established practice and to all ideas of justice and fairness 
that when one party alleges and the other denies a submission, the burden 
of proof should be placed on the party denying. It is the party objecting 
who is to show cause, and this Court has held that to show cause means 

* > k 


to establish cause. v • 

The corresponding section (321) of the Code of 1859 enacted that U no 

sufficient cause was shown against the award, the award should be. filed* 
The cases Iswari Prosad v. Bir Bhdnjcin Tewati (2) and Chowdhri Muriaza 
S.oss6iu V. Massumat Bibi Bechanissa (3) sho^w that there was U difference 
of opinion as to what those words [766] meant. The intended scope of 
the section has nob been made very clear in the' present Code, but the 
altered language of s. 526, coupled with the absence of any exteuding provi- 
sions, indicate to my mind that the Courts were intended do deal with actual 
and not with disputed award. Sections 525 and 526 must be read together, 
and so reading them they bear in my opinion the' construction which 1 
have pub upon them. This -construction is, moreover, consistent with what 
one may reasonably suppose to have been the intention of the Legislature 

that when the tribunal undisputedly chosen by the parties has made Us 

award, the Court should determine' in a summary ^way, without any right 
of appeal and having regard only to matters arising on the award on the 
conduct of the parties or the arbitrators in the making of it, whether effect 
. should be given to the award. In determining the scope of these sections 
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one cannot overlook the fact that finality is given to the decree which 'by the 
operation of ss. 526 and 522 is to follow on the filing of the.award, except 
in so far as the decree is in excess of or not in accordance with the award 
No appeal is allowed against an order for the filing of the award, and wheti 
such an order is ncade, the award filed is to take effect as an award made 
under the provisions of chap. XXVII. That is to say, the Court is to 
give judgment according to the award, which roust of necessity be the 
award filed ; upon that judgment a decree is to follow, and no appeal is to 
lie against that decree except in so far as it is in excess of or not in 
accordance with the award. When the decree is in strict accordance 
with the award filed, I fail to see that there is any right of appeal against 
the decree. If the Legislature intended that the Court of the lowest grade 
having jurisdiction in the matter should decide disputed questions of 
submission, I cannot believe that an appeal from the decision would have 
been disallowed. Possibly an appeal might lie on the ground that the 
Court had made a decree which it had no jurisdiction to make, but that 
would mean that the Court had decided matters which it was not com* 
patent to decide, and such an appeal would be very different from an appeal 
against the decree, on the ground that the decree was wrong by reason of 
an erroneous decision on a question of fact antecedent to the award with 
which alone the Courts can deal under ss. 525 and 526. 

[767] A Full Bench of the Allahabad High Court held in A 7 nrit Eavi 
V. DasTat jRaou (1) that the words in s. 526 if no ground such as is 
mentioned or referred to in s. 520 or s. 521 '* covered all objections relating 
to the submission and the authority of the arbitrators to act. If this 
decision is right my view of the section is wrong. 1 must however with 
due respect dissent from the decision. It has been already dissented from 
by Faeran, C.J., and Strachey, J. — in Tejpur v. Mohomed Jammal (2), 
and I cannot do better than adopt the reasons of those learned Judges for 
holding that s. 526 bears no such construction as that. It is argued, 
however, that as the application under s. 525 is to be registered and num* 
bered as a suit between the applicant as plaintiff and the other parties as 
defendants, it must be dealt with as a suit, and that the Court has at the least 
an implied power to try and decide all matters arising on the application. I 
think no such implication rises from that direction standing alone and with- 
out the addition of further words such as are to be found in s. 331 and in 
3. 529 read with s. 531 , and having regard to the language used it would, in 
my opinion, be going very far to hold that the provisions of the Procedure 
Code relating to suits apply to applications under s. 525, and that 
every such application is to be dealt with as a suit. If, moreover, the 
application is to be dealt with as a suit culminating in a decree one 
way or the other, one is driven to what seems to me to he an absurd 
conclusion. The Court noakes an order refusing the applioation on 
one or other of the grounds referred to in s. 526 after adjudicating on 
the objections which come within that section. The order is a decree as 
defined in s. 9 of the Code, for as it is an adjudication on a right olaimOd 
on a defence set up which, so far as regards the Court expressing it, decides 
the suit. An appeal would lie against the decree, an appeal not being 
prohibited by any provision of law. If, however, the Court after a, similar 
adjudication overrules the objections coming under s. 526 and makes an 
order that the award should be filed, the order is not an appealable ordktr,. 
and it is not a decree because it does not finally dispose of the suit. 
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Obviously also no appeal would lie against the decree which is [76 8] to 
follow on the filing of the award, it the decree was m accordance with the 

would follow, therefore, that if the application was refused on 
anv ground set out in s. 521. the plaintiff would have a right of appeal 
but if the anolication was allowed, the objections under thac section beu>g 
overruled, the defendants would have no right of an appeal. I am unable 
to believe that any such result as this was intended or contemplated and 
I must decline to nut upon the sections a construction which would lead 
to it, the more especially as I think they bear a more reasonable construe- 

tion by which such a result is avoided. ^ 

The consequence would, of course, be much more serious, if tnere 

was a dispute as to the submission. In that case, if the Court held the e 

was DO submission and refused the application on that ground, tbo 

plaintiff would have a right of appeal. If it hold that there was a submiss o, 

^nd made a decree in accordance with the award, tns defendant, ^ 

view which I take and have already expressed, would have no right ot 

The real obiection to putting a limited construction on the twp 
sections seems to be that the defendant by denying that there 
submission could prevent the operation of the sections. I presume that 
the applicant would have to support his application by affidavit on 

verified petition, and that the defendant wl^n called 

must show cause in the same sort of way. His denial, therefore, if false, 
would not be without risk to himself. Nor do I see that in my construc- 
tion of the sections any serious hardship or inconvenience is '“solved 
The refusal of the application on the ground that there is a dispute as to 
the factum of a submission means only this, tnat the an 

summary procedure provided by these sections is not applicable to the 
case. The applicant is not left without a remedy, he can bring a suit to 
enforce the award, and in that suit all questions upon which the parties 
are at issue would be tried in the ordinary way and with the ordinary 

rieht of appeal. , . ^ 

The oases in this Court seem to me to be all one way and in favour o 

the view I have expressed. I need only refer to [7M] Ichamoyee Ohow- 

dhranee v. Prosunno Nath Ghowdhri (1) decided by Wilson. J., ^d my -elf, 

and to Monohur Bhugui v. Bijadhur Bhugut (2) decided by Mitter and 

Tottenham, JJ. • The head-note in the former case does not seem to be 

quite accurate. Wilson, J.. although he went lurther than I was 

disposed to go, says this : ‘‘ There is an additional ob]ection to the Present 

order because the applicant when before the Subordinate denied 

altogether that the submission was binding upon her, and s. 525 seems 

to me to have no application to a case in which the submission or its; 

binding effect is in dispujie.” Then there is the opinion express^ by 

Prinsep and Pigot, JJ,. and in which I concurred, in the Full Bench 

case Surjan Baot v. Bhikari Baot (3). That case overrules some of the 

decisions of this Court in which other learned Judges bad taken a stilt 

more restricted view of the powers of the Court in dealing with applications 

under s. 525, and although the opinion above referred to on the question 

now raised has not the force of a decision, it was deliberately formed and 

expressed in order to prevent the decision of the Full Benph being ca,rried, 

further than it was intended to go. 
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The Bombay High Court has practically adopted the same oonstruo^ 

^ Dalsukram (1), and Tejpur Dew Ghand 

V. Mahomed Jamal (2). '-'witw* 

The decision of the Madras High Court in Husananna v. Linganna (SI 

when examined will be found to be no authority on the question now 

raised. On the other side there is the decision of the Allahabad Hidh 
Court already referred to. ° 

It follows from what I have said that I entirely dissent from the 
conclusion that an appeal lies in this case. 

Banerjee, J. The question for the determination of which this 
case has been referred to a Full Bench is — 

Whether when an application has been made under s. 525 
of the Civil Procedure Code, and notice has been given to the parties to 
the alleged arbitration other than the applicant, the jurisdiction of the 
Court to order the award to be filed, and to allow proceedings to be taken 
under H. IS taken away by a mere denial of the reference to arbitration 
on an objection to the validity of the reference.” 


upon which this question arises are shortly 
these: The petitioner before us applied to the Court of the Subordinate 
Judge of Patna, under s. 525 of the Civil Procedure Code, for filing an 
award on the allegation that the same had been made on a reference to 
arbitration without the intervention of the Court. The opposite party 
appeared on notice being served on her. and objected to the award being 
hied in Court on the ground that there was no reference to arbitration by 
her, and that the ekrar or deed purporting to embody her assent to the 
reference had been fraudulently caused to bo signed by her without the 
purport of the document being explained to her. And the Court below 
following the cases of Bijadlmr Bhugul v. Monohur Bhugut (4) and Surjan 
UaM v. Bhikari Raoi (5) rejected the application without taking any 
evidence or making any enquiry into the truth of the allegations on either 

fu- rejecting the application, the petitioner moved 

this Court, and has obtained the rule which has given rise to this 
reference. 


The answer to the question referred to us must depend upon the 

meaning of ss. 525 and 526 of the Code of Civil Procedure, and in 

ascertaining that meaning we must look not merely to the letter but also 

to the spirit oi the law, and must also, as far as possible, have regard to 

the interpretation put by previous decisions upon these and other cognate 
provisions of the Code. 


Section 525 says: When any matter has been referred for arbitration 

without the intervention of a Court of Justice, and an award has been 

made thereon, any person interested in the award may [771] apply to the 
Court of the lowest grade having jurisdiction over the matter to which 
the award relates, that the award be filed in Court. 

The application shall be in writing and shall be numbered and 

registered as a suit between the applicant as plaintiff and the other parties 
as defendants. 


" The Court shall direct notice to be given to the parties to the 
arbitration other than the applicant, requiring them to show cause within 
a time specified why the award should not be filed.” 


(2) 20 B. 696. 
(6) 21 0. 218. 
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An applioanfc under s. 525 must, therefore, allege that there has been 
the alleged reference to arbitration never too ^ 

t^ae ena^^^^ that “ if no ground such as is mentioned m s. 520 or Mlj^be 
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reierence to arbitration, ic was k absence of 

it would have been expressed, not in obscure and _mdmectjay^ but 

more clearly and directly by making s. 5 .j 5 run, no . ’jj tjjg 

^rrie^concirneTS hL been 

the intervention of a Court of Justice, etc.” Moreover, if 

was well founded, that is. u the junsuu.uiuu admission 

rrrtvro7“— ;"S‘°o L'rr;'}:s,7o.'.a»it th. 

of valid reference to arbitration having been made 

WhAn s 525 allows a party to apply to the Oourt tor nii g 
awai-roo the allegatioa that there was a private 

not be filed, the Court must be held to have 

exnressly taken away, which is not the case) to enquire into and determi 
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1 «eislatare would have provided in s. 588 for an appeal against an order 
determining such question adversely to the applicant ; and it would further 
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have provided for an appeal against the decree based on the award when 
such question is decided in his favour, instead of making such decree final 
as the latter part of s. 526 by implication does. 

[773] The answer Co this argument is simple. An order under s. 525 
determining on the objection of the party summoned to show cause that 
there has been no valid reference to arbitration and rejecting the application 
which is numbered and registered as a suit, is clearly a decree as defined 
in s. 2, and an appeal lies against it under s. 540. The case of Baboo 
Chiniaman Singh v. Uma Runtvar (1) was relied upon as showing that such 
an order is not appealable, but that was a case under the Civil Procedure 
Code of 1859 which contained no such definition of the term ‘‘decree*’ as 
is given in s. 2 of the present Code. Again, when the Court disallows the 
objection that there has been no reference to arbitration, and orders the 
award to be filed, and a decree is made in accordance with the award 
under the latter part of s. 526, which by implication makes s. 522 appli- 
cable to the case, though such decree, in so far as it is in accordance 
with the award, is under the last-mentioned section not open to 
appeal, yet that does not bar an appeal against the decree when the 
appeal raises the question whether there was any submission to arbi- 
tration and whether there was any valid award at all — See Joy Prokash 
Lai v. Sheo Golayn Singh 12), Kali Prosunno Ghose v. Rajani Kant 
Chatterjee (3h Siippu v. Goviyida Charyar (4), and Lachman Das v. Brijpal 
(5). The finality chat s. 522 conteo^plates actaches to a decree made in 
accordance with a valid award ; the appeal that that section bars is an 
appeal against the award on the ground of the award being erroneous in 
fact on the merits. 

It was then argued that though s. 525 requires that an application 
for filing a private arbitration award is to be numbered and registered as 
asuit.it does not, like ss. 331 and 531, say that the Court is to try 
the case in the event of opposition in the same manner as a suit, or that 
its order shall have the same force as a decree ; and that a notice to the 
other parties to the award requiring them to show cause is not the same 
thing as [774] a summons to them requiring them to defend a suit. I 
think this argument is fully met by the following answer : — 

In the proceedings under the two sections referred to, namely s. 331 
and 8. 531, the matter in dispute between the parties is intended to be 
determined by the Court, and accordingly it is expressly provided in those 
sections that the matter shall be determined by the Court in the same 
manner as a suit, and the order of the Court shall have the same force as 
a decree. In the class of cases to which ss. 525 and 526 relate, the 
primary matters in dispute between the parties are, or are alleged to be, 
determined by the award of the arbitrators; the dispute, if any, that may 
arise is only as to certain secondary or subsidiary matters, that is, as to 
fjhe fact or the validity of the award, or of the submission to arbitration or 
of both ; and if on any ground (including a ground such as this, namely, that 
there was no real or valid submission to arbitration), the Court holds that 
the award cannot bo filed, it is evidently not open to the parties to ask the 
Court to (iecido for itself the matters to which the award relates; so that 
any specific provision to the effect that the Court is to decide the case as 
a suit would have been wholly out of place. The absence of any such 
provision cannot therefore afford valid ground for any adverse argument. 

(1) 6 W. R. Mis. 63 = Sup. Vol. B. L. R. 605. (7) 11 C. 87. 

(3) 25 C. 141. (4) 11 M. 86. (6) 6 A. 174. 
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Then as to the supposed distinction between a notice to show cause 
and a summons to defend a suit, I think it is sufficient to say that when 
upon a notice to show cause, the party served with notice must allege and 
prove cause, and the Court must fully and finally determine the validity 
of the cause shown so far as it relates to matters contemplated by ss. 520 
and 521 , as has been settled by the decision of the Full Bench in Surjan 
V. Bhikari (1), there can be no good ground for thinking that those words 
imply either that the Court is not to determine at all, or that it is to deter- 
mine only summarily, and subject to a more complete determination by a 
suit, the cause shown, when the cause shown consists in a denial of any 
reference to arbitration. 

It was lastly argued that as the procedure prescribed by s. 525 is a 
summary one, and the proceeding is instituted by an [7753 application 
and not by a plaint on payment of a proper Court-fee, it is not likely 
that the Legislature intended that any difficult questions, such as those 
relating to the fact or validity of a reference to arbitration, should be 
enquired into by the Court under that section. But the simple answer 
to. the argument is this, that the Court must under s- 526 enquire into 
and determine objections such as those referred to in ss. 520 and 521 , 
which raise questions of far greater nicety and difficulty than those sought 
to be excluded from the Court’s consideration, and there is no reason why 
the Court should not determine those last which lie at the threshold of 
the case, when it must enquire into the former. 
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Sections 523 and 524 to some extent favour the view I take. They 
provide that a party to a private agreement to refer to arbitration any matter 
in dispute may apply to have the agreement filed in Court ; thereupon the 
application is bo be numbsred and registered as a suit between the applicant 
and the other parties to the agreement, and a notice is to be issued to them 
to show cause why the agreement should not be filed, and if no sufficient 
cause be shown the agreement will be filed, arbitrators appointed, and 
the case proceeded with in the same manner as if the reference to arbitration 
had been made in a pending suit. Now in such a case the cause shown 
can relate only to the fact, validity or subsistence of the agreement to 
submit to arbitration, and if the Court is to enquire into these matters in 
a proceeding instituted under s. 523 , there is no good reason why it 
should not enquire into them in a case under s. 525 . As I understand the 
sections included in obap. XVII of the Code of Civil Procedure, they are 
intended to provide for all cases of reference to arbitration, whether it be 
made in the course of a suit, or privately without the intervention of a Court. 
The first group of sections, that is, ss. 506 to 522 , provide for reference to 
arbitration in the course of a pending suit ; the second group, that is ss. 523 
and 524 , relate to cases in which the parties have, or are alleged to have, 
before instituting any. suit, privately come to an agreement to refer any 
matters in dispute to arbitration, but have proceeded no further ; and the 
third group, that is ss. 525 and 526 , to cases in which there has been, oris 
alleged to have been, a private submission to arbitration followed by an 
[776] award. In the first group of sections are given in detail the provi- 
sions applicable to the subject, while the other two groups concisely and by 
implication refer to such of the provisions of the first group as are 
respectively applicable to the classes of cases they contemplate, and it is 
their brevity wbicb has given rise to the difficulty of construing them. 
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I may add that the view I take has the effect of preventing multiplicity 
of judicitti proceedings by making the proceedings under s. 525 determine 
finally all the necessary questions that may arise in it, and it is in accordance 
with the view taken by the majority of the Full Bench in Brojo Durlubh 
Smha V. Roma Nath Ghose (1), upon a somewhat analogous question arising 
upon the construction of s. 375. 

It remains now to consider the cases cited. 

Of these Chiiitamoni Singh v. Rupa Koer (2) (which has already been 
referred to above), and Lala Iswar Prosad v. Bir Bhanjan Tewari (3), were 
decided under the Civil Procedure Code of 1859 under which the provisions 
relating to appeal were, as has been shown above, different from those 
under the present Code. 

The cases of Ichamoyee Ghowdhranee v. Prosunno Nath Ghowdhri (4), 
TIurronath Ghoivdhry v. Nistarini Ghowdhranee (5), which not only favour 
the contention of the opposite party, but go a great deal further, have 
been dissented from by the Full Bench in Siirjan Raot v. BhikariRaot (6). 

The case of Bijadhjir Bhugut v. Monohur Bhugut (7) is no doubt against 
the view I take. The decision in that case is based upon the terms of s. 526. 
MitteR, J,. in delivering the judgment of the Court says: “It appears 
from s. 526 that the Court has jurisdiction to adjudicate only upon the 
grounds of objection mentioned in ss. 520 and 521.” For the reasons 
given above I [777] must respectfully dissent from this view. And the 
same remarks apply to the case of Tejpur v. Mahomed Jamal (8). 

The opinions of Peinsep, Pigot and Macpherson. JJ., \n Snrjan 
Raot V. Bhikari Raot (6) are also against the view I take. But those 
opinions were not necessary to be expressed for the determination of the 
question before the Court. The ground upon which those opinions are 
based is the absence of any reference in s. 526 to any objections other 
than those contemplated by ss. 520 and 521. But this ground, as I have 
tried to show above, is not sufficient to support the inference that is based 
upon it. 

The case of Muhammed Nawas Khan v. Alam Khan (9) was referred to 
as showing that the Privy Council held that an order rejecting an applioa* 
tion for filing an award under s. 525 would not operate as res judicata upon 
the question of the validity of the award, and thence it was argued that 
the jurisdiction of the Court under that section must be of a very 
limited character. I do nob think that the case cited lays down any 
such broad rule or supports any such inference. Their Lordships 
overruled the plea of res judicata, not upon the ground of the jurisdiction 
of the Court under s. 525 being limited in any way, but solely upon the 
ground of the question as to the validity of the award not having been 
raised and decided in the former proceeding. 

On the other hand the cases of Amrit Ram v. Dasrat Ram (10) and 
Husananna v. Linganna (11) support the view I take. 

For the foregoing reasons I would answer the question referred to us 
in the negative. 

But here an important point arises for consideration. As in the view 
I take the order of the Court below rejecting the application is open to 
appeal, is it competent to the petitioner to invoke our interference under 
s. 622 of the Code of Civil [778] Procedure? The question I think must 


(1) 24 C. 908. 
(4) 9 0. 667. 
(8) 20 B. 696. 


(2) 6W.R. Mis. 83. 
(5) IOC. 74. 

(9) 18 I. A. 73. 


(3) 8 B.L.U. 316 
(6) 21 0. 213. 
(10) 17 A. 21. 


16 W.R. P.B. 9. 
(7) 10 0. 11. 
(11) 18 M. 423, 
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be answered in the negative. But as, regard being had to the vjdue of the 
subject-matter to which the award relates, the appeal lies to this Court, and 
as the application under s. 622 was made before the expiry of the time 
allowed for an appeal, I would treat the application as an appeal (provided 
the applicant puts in the proper Court-fee) and I would decree the appeal, 
set aside the order of the Court below, and remand the case to that Court 

for a decision on the merits. ^ ^ -i. 

Maclean. C.J. — With this indication of our opinion we remit the 

case to the Division Bench which referrrd it to us. We fix three gold 

mohurs as the hearing fee for the hearing before the Full Bench. 

g Q Q Appeal allowed ; case remanded. 
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APPELLATE CIVIL. 

before Mr, Justice Trevelyan and Mr, Justice Stevens, 

Brahmadeo Narayan {Plaintiff) v. Harjan Singh and others 

{Defendants),'^ [25th February, 1898.] 

Transfer of Property Act {IV of 1882), .s. 6. cl, {a)—Reversionary rights Assignment of 
the interest of a Hindu reversioner. 

The interest of a Hindu reversioner upon the death of a vffidow does not come 
within the terms of ol. (a) of s. 6 of the Transfer of Property Act (IV of 1882), 
and an assignment of such interest is allowed by law. 

rOverruled. 29 C. 355: R., 30 B. 304 = 7 Bern. L.R. 742; 9 C.L.J. 50 ^52) ; ll lrd. 
Oas. 211 = 214 P.L.R. 1911 = 135 F.W.R. 1911 ; 13 Ind. Gas. 495 = 15 O.C. 122 ; 

2 Ind. Cas. 865.] 

MussummAX Lalita KoeR, widow of one Lala Bhekdhari Lai, in- 
herited from her husband an eight-anna share of Mouza Norowli Sen and' 
other properties, and sold two annas out of her share to Birjlal Singh for 
alleged necessities on. the 20th December 1868. The defendants (first 
party) are the heirs and assignees of Birjlal in possession of the said two 
annas. The defendant (second party) who is the nearest sapinda and heir 
of Lala Bhekdhari Lai, sold his reversionary right in respect of the said two 
annas and [779] other property during the lifetime of Lalita Koer to the 
plaintiff on the 7th November 1882. Lalita died in 1884:, and the present 
suit was brought by the plaintiff for recovering possession of the said two 
annas on the ground that the sale to Birjlal was without any legal neces- 
sity, and became ** an absolute nullity ” on the death of Lalita Koer. 
Various objections were raised by the different parcies, defendants, and. 
issues joined thereon, but the Court below dismissed the suit, on the 
ground that the transfer of the reversionary interest to the plaintiff under 
the deed of 7th November 1862 was invalid under s, 6 of the Transfer of 

Property Act (IV of 1882). 

The plaintiff appealed to the High Court. 

Dr. Bash Behari Ghose, Babu Saligram Singh, and Babu Lakshmi 
Narayan Singh, for the appellant. 

Babu Tarak Nath Falit and Babu Umakali Mukerjee, for the 

respondents. 

• Appeal from Original Decree No. 200 of 1896, against the decree of Babu Juggut 
Durlabh Majumdar, Subordinate Judge of Tiihoot. dated 25lh of March 1896. 
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The judgment of the High Court (TREVELYAN and Stevens, JJ.) 
was as follows : — 


JUDGMENT. 

In this case the assignee from a reversioner is seeking to question a 
sale made by a Hindu widow. The widow is now dead. The assignment 
was made to the plaintiff during her lifetime. 

The learned Subordinate Judge has held that no effect can be given 

to that assignment, having regard to the terms of s. 6 of the Transfer 
of Property Act, 

In that section the following property is stated not to be capable of 
transfer, namely, the chance of an heir-apparent succeeding to an 
estate, the chance of a relation obtaining a legacy on the death of a 
kinsman, or any other mere possibility of a like nature." The question 
before us is whether the right of a Hindu reversioner during the lifetime 
of the widow is included within this expression. Itsis not. we are confi- 
dent, possible to include it within the expression " The chance of an 
heir-apparent succeeding to an estate." The words " heir-apparent” are 
always used with reference to the relation between a living person and 
his successor. It is not quite certain exactly what was meant by the 
expression ‘ heir-apparent." It is an expression which is very rarely 
used, except with regard to [780] the heir to the throne. As far as we 
can see, the provisions of s. 6 are only intended to apply to cases of 
a mere hope or chance of succession which may be defeated bv the act 
of some person having the present disposal of the property. It can 
scarcely be said that the right of a Hindu reversioner is a mere possibility. 
It is an interest contingent upon the reversioner surviving the widow, 
and also upon the non-intervention of a full heir. This is a contingency 
dependent on no man's will, but upon the happening of uncertain events. 
It is an interest which is capable of being protected by the Court. The 
reversioner can sue to restrain waste ; he can, on making out a proper 
case, obtain a receiver: and he can contest alienations made by the 
widow. It is an interest which may at any time cease to be contingent 
by the widow giving up her estate. The reversioner with the widow can 
make a complete title to the property. A transfer of this interest is, in 
our opinion, not within the letter of the law, and, moreover, it is not 
within the mischief which the section was intended to counteract. Mere 
possibilities of succession are wholly incapable of valuation, whereas 
with the aid of an actuary it is not difficult to put a money value upon 
the interest of a reversioner. 

The decisions under the Civil Procedure Code as to what is attachable 

can ho of no assistance to us in this case. Much which, under the law, 

cannot be sold in execution is capable of being dealt with by voluntary 

transfer, and we think that it would be wholly unsafe to apply to the 

Transfer of Property Act decisions which have been given with regard 

to the Civil Procedure Code. Tn our opinion there is nothing in the 

law to prevent the assignment to the plainfcilf. An argument was 

addressed to us with reference to s. 43 of the Transfer of Property Act, 

bub having regard to our view of the construction of s. G of the same 

Act, it is unnecessary for us to consider that argument. The decree of the 

lower Court must bo set aside, and the case remanded for determination 
on its merits. 


The plaintiff is entitled to his costs of this appeal as against defendants 
and 3 to 8. 


S. C. c. 


Appeal allorocd : case remanded. 
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[781] APPELLATE CIVIL. 

BefoTC Hd-T. Justice Ghosc (ttid JidT. Justice 


MOTH0BA Mohun Lahiri AND OTHERS {Plaintiffs) V. Mati Sarkar 

AND OTHERS {Defendants).^ [31st January, 1898. J 


Benqal Tenancy Act {VIII of 1895). ss. 27 and 29~handlord and tenant—SuU fen rent 
— Enhancement of rent— Enhancement of rent by a registered kabuhat vnthtn 5 
years from a previous oral agreement to pay enhancement of rent, effect of. 


Bv an oral agreement in the year 1885 the tenant ;defendant agreed to pay an 
enhancement of rent, and he paid rent at that rate until subsequently he executed 
in the year 1893 a registered kabuliat by which he agreed to pay a further enhance- 
ment of rent which was more than two-annas in the rupee. Upon a suit for rent 

by the landlord based on the registered fcabwiiai : nn * o 

Held, that, inasmuch as the enhancement of rent, in s. *29 of the Bengal 
Tenancy Act, refers to enhancement after the promulgation of the Act. if m this 
case the enhancement which was made in the year 1885 was before the Act came 
into force it would not bar an enhancement during the period of fifteen years from 
the date thereof as contemplated by cl. (3) of s. 29. But if the said enhancement 
was made after the Act came into force, it would also not bar a subsequent 
enhancement within fifteen years from the date thereof, as the previous contract 
was only an oral one, and was not efiectual and binding upon the defendant. 

BelL also that having regird to cl. (6) of s. 29 as the enhancement was move 
than - two annas in the rupee, the registered kabnliat .was bad in law, if the rent 
then agreed to be paid was an enhanced rent. The kabuhat would also be bad in 
law. if the rent agreed to be paid is partly enhaoced and partly increased rent. 

Held, further, that having regard to proviso (1) of s. 29, as also the provisions of 
s. 27, the plaintifi would at any rate'i c. failing the kabuliat) be entitled to recover 
rent at the rate paid by the defendant for more than three years. 


[Overruled, 32 C. 395 = 1 C.L.J. 10 = 9 C.W.N. 265 ; 
430 = 16 Ind. Gas. 929.] 


R., 16G.L J. 422 = 17 C.W.N. 
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The facts of the case, so far as they are necessary for the purposes^ 
of this report, are sufficiently seated in the judgment of the High Gourb. 
Babu Saroda Churn MtUer, with him Babu Mukund Nath Boy, for 

the apnellant. 

[782] Babu Mohiny Mohun Chucker butty , for the respondent. 

The judgment of the High Court (GhoSE and WlLiClNS, JJ.) was as- 

follows : — 


JUDGMENT. 

This appeal arises out of a suit for rent at the rate of Bs. 103 p^ yeaa*, 
upon a kabuliat exeoubedi by the defendant in the year 1893. The defend- 
ant pleaded that the kabuliat was not a bona fide transaction, but was the 
result of coercion exercised by the plaintiff and that the rent payable was 

Rg. 39-3 a year. ^ i. • . 

The Munsif, among other issues, laid down the following ,• 

(1) Whether the kabuliat was illegally and forcibly extorted from 
the defendant ? 

(2) At what rate should the plaintiff recover rent / ^ ^ 

It transpired in the course of the trial that the rent of the defendants 

holding had been once enhanced in the year 1292 (B. S.) ; and that there 
was a further enhancement in the year 1893 by the kabuliat executed by 

• Appeal from Appellate Decree No. 1082 of 1896, against the decree of K. N. Roy,. 
Hso Officiating District Judge of Puboa and Bogra, dated 19th of March 1896, je^e^ing 
the^de^S of Babu Amar Ghundta Mukerjee, Munsif of that diatriet, dated the 9th o£ 

I ^ptember 1895. 
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1898 the defendant. The defendant, however, admitted in his deposition that 
JAN. 31. he had been paying for some years at the rate of Es. 50. 

Appwt should here mention that, in the course of argument before the 

-^PPBL- Munsif, the plaintiff stated that the increased jurnTTza mentioned in the 
LATE kahuliat was due to increased area found in the occupation of the defendant 
Civil. and urged that, inasmuch as the defendant in his written statement did 
- — not raise any defence as to alteration of rate of rent and area, he, the 

25 C. 781. plaintiff, did not place before the Court all the evidence which was available 

explaining the circumstances under which the defendant agreed to pay the 
rent as mentioned in the kahuliat. The Munsif. however, disallowed this 
plea upon the ground that the issue having been raised as to what jumvia 
the plaintiff was entitled toa'ecover, he should determine upon the evidence 
adduced whether the enhanced jumma, as mentioned in the kahuliat, was 
really due to increased area, or increased rate, or both. 

The Munsif held that the kahuliat had not been extorted from the 
defendant as it was pleaded, and that the rent agreed to be paid under the 
kahuliat was partly increased rent on account of the excess area found in 
the occupation of the [783] defendant, and partly enhanced rent, and in 
excess of the rent then payable by the defendant. He accordingly gave a 
decree for such increased rent plus the rent then payable by the defendant, 

i. e., Rs. 50 with an enhancement upon it at the rate of two-annaa in the 
rupee. 

On appeal by the defendant, the District Judge has held that there 
having been an enhancement in the year 1292. the plaintiff is not entitled 
to any enhancement within fifteen years from that time; that the Munaif 
was nob, therefore, right in allowing an enhancement at the rate of two- 
annas UDon the rupee ; and that the case does not fall within the proviso 
(l) to s. 29 of the Bengal Tenancy Act. He has further held that it is not 
proved that the enhancement as mentioned in the kahuliat waa increased 
rent owing to increase of area. He has accordingly given the plaintiff a 
decree at the rate admitted by the defendant in his written statement. 

Against this decree the plaintiff has preferred this second appeal. 

The first question that has been raised before us for consideration is, 
what may be the legal effect of the enhancement in the year 1292 (B. S.j 
as bearing upon the kahuliat executed by the defendant in 1893. 

It is nob clear upon this record whether the enhancement in the year 
1292 (B. S.) was before or after the promulgation of the Bengal Tenancy 
Act. Assuming, in the first instance, that it was before the Act came into 
operation, let us examine how does the matter stand. 

Section 29 of that Act provides (omitting the 2nd and 3rd provisos 
which have no bearing in this case) : '* The money rent of an occupancy 
raiyat may be enhanced by contract, subject to the following conditions: 
(a) the ccntraofc must be in writing and registered ; (5) the rent must not be 
enhanced so as to exceed by more than two annas in the rupee the rent 
previously payable by the raiyat; (c) the rent fixed by the oontraot shall 

nob be liable to enhancement during a term of fifteen years from the date 
of tlio contract. 

[784] Provided as follows ; (t) Nothing in cl. (a) shall prevent a 
landlord from recovering rent at the rate at which it has been actually 
paid for a continuous period of not less than three years immediately 
preceding the period for which the rent is claimed." 

When the section says that the money rent may be enhanced by 
•contract in writing and registered, it evidently means to refer to enhauoe- 
ment after the promulgation of the Bengal Tenancy Act : it does not refor 
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to any enhancement which has already taken place. Under the old law, it 
was not necessary that the contract should be ‘ in writing and registered ; 
it could be made orally. The contract by which rent was enhanced m 
the year 1292 (B.S.) does not, therefore, fall within s. 29 ; and it follows 
that that contract was no bar to an enhancement during the period c t 
fifteen years from the date thereof, as contemplated by cl. (c) of the 

section. 

In this view of the matter, it seems to us that the contract (as 
evidenced by the kibuliat) under which the defendant agreed to a further 
enhancement, though it is a contract falling within s. 29 of the Act (it 
having been entered into after the Bengal Tenancy Act came into force), 
could not be rejected upon the ground adopted by the District Judge. 
But; then cl. (6) of the section enjoins that the rent payable by a raiyat 
must noh be enhanced so as to exceed by more than two-annas in the 
rupee. The rent agreed to be paid under the kahuhat oi 1893 was cerhainly 
more than the limit prescribed by the section ; and it. therefore, follows 
that the kabuliat is bad in law. if the rent then agreed to be paid was 

enhanced refit. 

But supposing, on the other hand, that the enhancement of 1292 
(B.S.) was effected 'after the Bengal Tenancy Act came iota operation, let 
us examine what may be the relative rights of the parties. 

What s. 29 of the Act evidently contemplates is that when the rent 
of an occupancy raiyat is enhanced after the promulgation thereof it 
must be, in order to make the contract effectual and binding, in writing ; 
and the document must be registered. The contract by which the rent 
was enhanced in [785] 1292 B. S., if it was after the Act came into 
force, and being only an oral contract, was not and is not effectual and 
binding upon the defendant. It may, therefore, be left out of consideration. 
If it be so left out, the provisions of cl. (c) of s. 29 would not operate so 
as to debar the plaintiff from claiming enhancement in the year 189d. 
But then, having regard to cl. [b) of the section, the rent could not be 
enhanced so as to exceed by more than two-annas in the rupee the rent 
previously payable. It is unquestioned that, the enhancement made in the 
year 1893 was far above the limit prescribed by cl. (b), and that being so 
the kabuliat is bad in law if the rent then agreed to be paid was enhanced 

rent. 

But it has been contended before us that, having regard to the defence 
raised in tho written statement, the issue framed by the Munsif as to 
what the jawwa was which the plaintiff was entitled to recover in 
this case, was not clear enough, so as to call upon the plaintiff to 
adduce evidence upon the question whether the rent mentioned in the 
kabuliat was enhanced rent, or it was but increased rent assessed upon the 
increased area found in the occupation of the defendant. We think that 
the contention of the appellant in this respect is correct. The Munsif 
practically admitted it to be so, but yet he examined the evidence such as 
it was upon the record, and found that the rent stated in the kabuliat was 
partly increased rent and partly enhanced rent. The learned Judge, 
however, has upon the same evidence arrived at a conclusion wholly 

adverse to the plaintiff. 

la the view that we have just expressed, we think that the plaintiff 
is entitled to a remand for the purpose of enabling him to adduce evidenoa 
upon the question, whether the rent agreed to be paid under the kabuliat 
was increased rent with reference to the increased area in the occupation 

311 


1898 

JAN. 31. 

Appel- 

late 

Civil. 

25 C. 781. 



25 Cal. 786 


INDIAN DECISIONS, NEW SERIES 


[Yon 


1898 

JAN. 31, 

Appel 

LATE 

Civil, 

23 C. 781. 


of the defendant. If this question be found against him, the claim for rent 
at the rate of Rs. 103 must ha disallowed, otherwise it should be allowed 

Wo should here state that, supposing it be found that the said rent 

IS partly enhanced and partly increased rent, as it was held by theMunsif 
the plaintiff would not be entitled to recover [786] the increased rent as 
was allowed by that officer ; for the contract as evidenced by the kabuliat 
could not he divided into two parts, one part referable to a valid transaction 
and the other part to an invalid transaction. See in this connection the 
case of Kristo Dhonc Ghosev. Brojo Govindo Boy (1). 

There is one other matter which arises in this appeal, and that is 
with reference to the admission of the defendant in his deposition 
as to the rent he has been paying for some years, i. e., for more than three 
years. He admits this rent to be Rs. 50, and having regard to proviso (1) 
of s. 29, as also the provisions of s. 27 of the Act, we think that there 
is no reason why the plaintiff should not, at any rate (». e., failing the 
kabuliat), recover rent at the rate of Rs. 60 as admitted by the defendant. 

We accordingly set aside the decrees of both the Courts helow, and 
send the case back for retrial upon the question which we have already 
referred to, and with reference to the observations we have just made, 
costs to abide the result. 

The judgment that we have just delivered will be applicable to appeals 
Nos. 1119, 1120, 1121 and 1124 of 1896. 

No. 1116. The judgment that we have delivered in appeal No. 1082 
is also applicable to this appeal, with this exception, that the defendant in 
this case has made no admission in his deposition on oath that he had 
been paying any higher rent than that which is stated in his written 
statement, and, therefore, the ohservations that we have made in appeal 
No. 1082 as regards the effect of the admission of the defendant in that 
case are not applicable here. The case will, however, be remanded for 
retrial with reference to the other remarks that we have made in that 
case. The judgment in this appeal will be applicable to appeals Nos. 1117 
1118 and 1122 of 1896. These cases will also be remanded for retrial 
and the costs will abide the result. 





Appeal allowed ; case remanded. 
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[787] APPELLATE CIVIL.. 

Before Mr, Justice O Kiuealy aud Mr, Justice Batnpini. 


NiTjMADIiuh Patra and others (De/endafits) v. ISHAN CHANDRA 
SiNHA Hikim and others {Plaintiffs).^ [14th April, 1898.] 

Land Beqistralion Act (Bengal Act VII of 1876). s. IS— Registration in regard to aaharo 
—liight to receive rent. 

When some out of sevor»)l proprietors of an estate, who oolleot the rent jointly, 
have ro^^istored their names under the Land Rop^istration Act, all the proprietors 
arc ontitlod to join in an action for the whole rent, but a decree will be made 
only in respeot of the rent proportionate to the share registered. Under 8. 78 of 
the Land Registration Act, the penalty of non>registratioD is the fotfeiturOi Opt 


• Appeal from Appellate Decree No. 990 of 1896, against the dooree of B. G. Geidt, 
Esq., District Judge of Haukura. dated the 7th of April 1896. affirming the decree Of 
Babn Upeodra Nath Dutta, Munsif of Katra. dated the 15th of July 1896. 

(1) 24 C. 895. 
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of the whole rent, but of the rent of the share in regard to which the landlord is 

unregistered. 

[R., 12 C.L.J. 1 = 14 C.W.N. 788 = 6 Ind. Cas. 193 ; 5 G.W.N. 360.] 

The facts of the case, so far as they are necessary for the purposes 
of this report, are shortly as follows ; The plaintiff sued to recover arrears 
of rent in respect of 14 annas share of a yama held by the defendants 
under them ; some of the plaintiffs had registered their names under the 
Land Registration Act with regard to their respective shares amounting to 
Si annas: the shares of the other plaintiffs were not registered. It was 
found that the rent of the 14 annas was collected jointly. The Munsif 
dismissed the suit on the ground that the plaintiffs were not entitled to a 
decree for the entire rent under s. 78 of the Land Registration Act. nor 
were they entitled to a decree for the registered share, as that would 
amount to an apportionment of thereat. Upon appeal, the District Judge 
reversed this judgment, and decreed the claim proportionate to the share 
registered. The defendants appealed to the High Court. 

Baba Dwarkanath Chakravarty, for the appellants. 

Dr. Asutosh Mookerjee, for the respondent. 

The judgment of the High Court (O’KiNEALY and Rampini, JJ.) 
was as follows : — 
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JUDGMENT. 

The plaintiffs in this suit sued for the rent of the years 1296 [788] 
up to the 12 annas kist of 1299. The plaintiffs are 14 annas co-sharers. 
The defendants Nos. 1 to 5 are tenants of the land. They are also the 
owners of the remaining 2 annas of the landlord’s interest. The matter 
18 , however, immaterial, as the plaintiffs have been found to have been 
hitherto in separate collection of their 14 annas share of the rent. The 
plaintiffs are registered under Bengal Act VII of 1876 to the extent of Si 
annas only. They are unregistered as to the remaining 5J annas. The 
lower Courts have given them a decree for 8 annas share of the rent 
claimed by them, except as respects the rent of 1296, which has been held 
to be barred by limitation. It is not clear why the plaintiffs have not got 
a decree for the remaining i anna with regard to which they have been 
registered. Bub no question as to this arises in this appeal. 

The defendants appeal and contend that the plaintiffs are not entitled 
to any rent at all, inasmuch as to give them a decree for 8 annas of the 
rent, it is said, is to apportion the rent to this extent, which they do not ask 
and are not entitled to ask should be done in this suit. We think there 
is no force in this contention. There cannot be held to be in this suit 
any apportionment of the rent, which has been found to be Rs, 74-10 per 
annum. The suit has been perfectly rightly framed for the whole of the 
rent due to the plaintiffs. All the co-sharers are parties to the suit. The 
plaintiffs’ claim to the amount of rent not decreed to them has been 
dismissed. The defendants cannot be sued for it again, which is greatly to 
their advantage. The next time the plaintiffs sue for their rent, they will 
have to sue again for the rent of their 14 annas share. There is nothing 
in the decree in this suit which will justify them in suing in future for the 
8 annas share for which they have got a decree. The decree must 
be regarded as in favour of all the plaintiffs and nob in favour of those onlv 
who have been registered. It is true that the Munsif in calculating the 
amount due to the plaintiffs has specified the plaintiffs whose names have 
been registered and the extent of the shares for which they have been 
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registered. But lie lias done so for aritli metical purposes only, and not 
for the purpose of apportioning the rent among the plaintiffs. 

[789] To hold that the defendants are entitled to have the suit 
entirely dismissed because the plaintiffs have not registered their names for 
the whole of their 14 annas share would be to enable the former to evade 
the payment of their just debts on a most technical plea. If this be the 
law, it will always be possible for a tenant to escape payment of the whole 
of his rent by showing that some fractional share of his landlord s interest 

is unregistered. it.,. , 

But it does not seem that Act YII of 1876 ever intended that such 
should be the case. On the contrary, the 2nd para, of s. 78 of Bengal Act 
VII of 1876 appears expressly to provide that a proprietor is entitled to 
recover his rent for the share for which he is registered, while ^ing re- 
fused his rent only for the share for which he is unregistered. The 2nd 
para, of s. 78 runs thus : “ No person being liable to pay rent to two or 
more such proprietors, managers or mortgagees bolding in common ten- 
ancy shall be bound to pay to any one such proprietor, manager or 
mortgagee more than the amount which bears the same proportion to the 
whole of such rent as the extent of the interest in respect of which such 
proprietor, manaeer or mortgagee is registered Dears to the entire estate 
or revenue free property.” The penalty of non-registvation is thereforfi 
the forfeiture, not of the whole rent, but of the rent of the share m regard 
to which the landlord is unregistered. For these reasons we affirm the 
decree of the lower appellate Court and dismiss the appeal with costs. 

Appeal dismisseih 
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APPELLATE CIVIL. 

Before Mr. Justice Trevelyan and Mr. Justice Banerjec. 

GuNESSAii Singh {Defendant) v. Gonesh Das {Plamtiff)* 

[30bh March, 1808.] 

^^ublic Demaudt Recovcni Act {Pcngal Act VII of 1880), s. 

vnder certificate— Juriidiction—LimUaiion—Appeat 

aside sale— Suit to set aside sale— Order of Hevtmis Court setting aside sa 

Poivers of the Civil Court, 

A. sale was held on the 9th September 1893 in execution of » 
the Public Demands Recovery Act (Bengal Act VII o( 1880). On the U I yjj 
January 1894, an appeal was preferred to the Commissioner under s. U of Aot VII 
of IsK skting aside theSalo after the expiry of sixty days « 

appeal The Commissioner ordered an inquiry into the question "‘'®“‘®' 
appellants before him were prevented from taking steps ho 

The purchaser complained against this order before ‘l^® 

acting under their powers of revision set aside the certificate, and the Commis 
sioner subsequently sot .aside the sale without hoariog t^e purchaser. 

In a suit brought in the Civil Court for the same object during the penden y 

of the appeal before the Commissioner, and decided ^.y ‘*i® '°"'®f. ^ gale 
orders of the Board and the Commissioner sotting aside the oortifloate and sa 

were passed. Htld by the High Court on appeal : Court and 

1. The plaintifl was entitled to proceed simuUsiicouslj m the Oiyil C 

in the Revenue Court. If the sale bo validly aot aside by the Revenue Cou , 
decree must follow in the suit. 

Appeal from Original Decree No. lf'3 of ,1S96. against the deorce of Babu^^^ 

Sbaran Sen, Officiating Suboidinato Judge of Tirhoot, dated the 16lh of April 1836. 
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2, Section 2 of the Public Demands Recovery Act (Bengal Act VII of 1868) 
applied to a sale under the Certificate Act (Bengal Act VII of 1880), and the 
appeal to the Commissioner was rightly made under that section. Sadhusaran 
Singh V, Punchdeo Lall (1), followed. 

3, As regards the contention that the Commissioner had no jurisdiction to 
entertain the appeal as it was barred by limitation, the question of limitation 
cannot be held to be one of jurisdiction, and the grounds of the Commissioner’s 
finding on that point cannot be discussed in the High Court. Mahomed Hossain 
V. Purender Mahto (2) and Mungal Perskad DichH v. Grija Kant Lahiri (3), 
referred to. 

4. The Civil Court has no authority to reverse the order of a Revenue Court, 
which sets aside a sale. 

5. The reason for overruling the objection on the ground of limitation applied 
to the objection that the Commissioner had not heard the purchaser, and that 
objeotion also could not be entertained. 

[Affr.. 33 C. 1178 (P,C,) = 4 C.L.J 177 = 3 A.L.J. 698 = 8 Bom. L.R. 719 = 4 C L.J. 177 
= 10 O.W.N. 969 = 16 M.L.J. 365 . R., 6 C.L.J. 472.] 
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This was a suit to set aside a sale held in execution of a certificate 
made under s. 5 of the Public Demands Racovery Act (Bengal Act VII 
of 1880). The facts were these; The Road Cess Deputy Collector of 
Darbbapga called upon the plaintiff in this case to furnish jammabandi 
papers in respect of mouzah Subhankerpur. of which plaintiff was the 
proprietor. The papers were not furnished, and a daily fine was imposed, 
which amounted to more than Rs. 400 in the course of several months. 
A [ 791 ] certificate was then made for the realization of the fine on the 23rd 
June 1893, and in execution of that certificate, mouzah Subhankerpur 
was sold on the 9bh September 1893, and purchased by the defendant. 
The delivery of possession to the purchaser was made on the 5th of 
December 1893. The plaintiff thereupon, on the 2nd January 1894, pre- 
ferred an appeal to the Commissioner of the Patna Division for setting 
aside the sale on the grounds, among others, that all the proceedings had 
been held without his knowledge ; that the mouzah in question was not 
liable to pay road cess, as it was included within a Municipality and as it 
was also exempted from liability to pay cess under a Government 
notification ; and that the proceedings were fraudulent and collusive. 

While this appeal to the Commissioner was pending, the plaintiff 
instituted the present suit in the Civil Court on 4th December 1894. 

On the 12th December 1894, the Commissioner passed an order 
directing the Collector to enquire into the question of fraud ; the purchaser 
appealed to the Board of Revenue against that order, and the Board on 
the 9bh May 1895, in the exercise of its revisional power, set aside the 
certificates in execution of which the sale was held. The Commissioner, 
also, by his order dated 4bh February 1896 sec aside the sale. 

Nine issues were originally raised in this suit, of which it is necessary 
to mention the following : — 

Is^. Whether the appeal to the Commissioner was filed within time ? 

If not, is the suit barred ? 

, 2nd. Whether the Civil Court has jurisdiction to entertain the suit ? 

Srd. Whether the suit is barred by limitation ? When did the 
plaintiff's cause of action arise? 

1th. Whether the present suit was maintainable before the disnosal 
of the appeal by the Commissioner o * 


(1) 14 0. 1. (2) 11 C. 287. (3) 8 C. 51 = 6 I.A. 123 = 11 C.L.R. 113, 
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An additional issue was fixed after the order of the Board of Bevenue 
dated 9bh May 1895, was received by the lower Court ; that issue was as 
follows : — 

[792] “ Whether the order of the Board of Bevenue, dated 9bb May 
1895, is valid, and how it affects the sale?” 

The order of the Consmissioner, dated 4th February 1896, setting aside 
the sale was also filed by the plaintiffs in the lower Court, 

In the judgment of the lower Court, the Subordinate Judge held : — 

“ In this altered state of things brought about by the order of the 
Board of Bevenue as well as that of the Divisional Commissioner, I find 
that defendant is nob entitled bo retain possession of the property purchased 
by him, and consequently plaintiff is entitled to a decree for possession 
after a declaration of his right to it as well as for mesne profits. 

The defendant appealed to the High Court. 

Sir Charles Paul (Advocate-General) and Babu Tarak Nath Palit^ 
Babu Bain Gkaran Mitra and Babu Baldeo Singh, for the appellant. 

Babu Lai Mohan Das and Babu Nalini Banjan Chatterjee, for the 
respondent. 

The judgment of the High Court (TREVELYAN and Banerjee, JJ.) 
was as follows : — 


JUDGMENT. 

In this case the learned Subordinate Judge of Mozufferpore has set 
aside a sale held in execution of a certificate for the recovery of public 
demands given under s. 5 of the Public Demands Becovery Act. 

The decree has been made on the ground that the Bevenue authorities 
have set aside the certificate and sale since the institution of this suit. 
The only question argued before us, and the only question which arises 
in this appeal is, whether under the circumstances the Commissioner of 
Patna had authority so to do. 

The following are the only facts to which it is necessary for us to 
refer. The certificate is dated the 23rd of June 1893. 

On the 9bh of September 1893 the sale was held. 

On the 5th of December 1893 possession was given to the purchaser 
by the Bevenue authorities. 

[793] On the 2nd of January 1894 the proprietor preferred an appeal 
to the Commissioner of the Patna Division, alleging that he had no 
knowledge of any of the proceedings and asking him to set aside the sale. 

On the 4th of December 1894 this suit was filed with the object of 
setting aside the sale. 

On the 12th of December 1894 the Additional Commissioner of Patna 
dealt with the appeal. The objection had been taken that the appeal was 
barred by limitation. This had been met by a charge of fraud. The 
Commissioner held that fraud would be an answer to such objection, and 
directed the Collector to enquire and report as to the charge of fraud. 

The purchaser then applied to the Board of Bevenue to reverse the 
order of the Additional Commissioner. Although his appeal was confined 
to a complaint against the action of the Commissioner, the Board of 
Bevenue on the 9tih of May 1895 set aside the certificate on the ground 
that the fine in respect of which it was issued was unjust. 

On the 4th of February 1896, the Additional Commissioner set aside 
the sale. He held that the sale was brought about fraudulently and without 
legal justification, bub curiously enough, although became to this conclu- 
sion, be considered it unnecessary to hear the purchaser, who was the 


516 



XIII.] 


GUNESSAB SINGH V, GONESH DAS 


25 Cal. 795 


person against whom ha was making the order. This order, whatever 
may be our conclusion as fco its validity, violates the elementary principle 
which is binding upon all persons who exercise judicial or quasi-judicial 
powers, namely, that an order should not be made against a man’s interest 
without there being given to him an opportunity of being heard. This 
really concludes the facts which are necessary for our decision. 

On the 15th of April 1896, the learned Subordinate Judge decreed 
this suit on the footing of the action taken by the Revenue authorities. 
We have to determine whether the action of those authorities was within 
their powers. 

The plaintiff was entitled to proceed siraulbanously in the Civil Court 
and in the Revenue Courts. The more ample and easier remedy was 
available to him in the Revenue Courts. If the [794] sale be validly set 
aside by the Revenue Courts a decree must follow in the suit. 

The first question arises as to whether the appeal to the Commis- 
sioner could have been entertained by that officer. 

This appeal could only have been made under s. 2 of Act VII (B.C.) 
of 1868. It has been contended that that section has no application to 
sales under the Certificate Act. VII (B.C.) of 1880. This contention is 
concluded by the authority of the decision of a Division Bench of this 
Court in Sadhiosaran Sincjh v. Panchdeo Lall (1) with which we see no 
reason to differ. 

It has also been contended that Mr. Bolton had no jurisdiction to 
entertain the appeal as it was barred by limitation. In the view which 
we take of this question it is not necessary for us bo determine whether 
the appeal was barred by limitation. If we had to dertermine it we 
would have great difficulty in holding that it was not barred. But 
although we might hold that Mr. Bolton ought to have refused to enter- 
tain the appeal, yet we cannot hold that the question is one of jurisdiction, 
and that we can discuss the grounds of his finding. 

It was in our opinion for Mr. Bolton, and for him alone, to construe 
the section and to determine whether the appeal was barred by limitation. 
We are nob a Court of Appeal or Revision from bis decision except in 
cases where the law allows the Civil Court to interfere. The law allows 
the Civil Court to reverse a sale under certain circumstances, but there is 
nothing in the law authorising a Civil Court to reverse the order of a 
Revenue Court which sets aside a sale. We cannot question his decision 
on this question of limitation any more than it would be possible 
for u? in a suit to determine that a decree made in another suit was 
barred by limitation, and that the decree was therefore without jurisdic- 
tion. If authority were required for this last proposition, we would 
refer to the decision of a Division Bench of this Court — Mahomed 
Bossain v. Purunder Mahto (2). The [795] well known case of Mangal 
Pershad Dichit v. Grijakant Lahiri (3) also supports the proposition that 
an erroneous decision on a question of limitation cannot be treated as 
invalid unless it be set aside in a way provided by law. 

A similar reasoning would prevent our entertaining any objection to 
the Commissioner’s order on the ground that he had not heard the 
purchaser. If the purchaser was aggrieved on this account, there is no 
doubt that he could have found an appropriate remedy in the procedure of 
the Revenue Court ; but whether that be so or nob, we cannot treat as 
invalid an order made by the tribunal to which the Legislature has 

(1) 14 C. 1. (2) 11 0. 287. (3) 8 C. 51 = 8 I.A, 123 = 11 O L R. H3. 
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entrusted the power of making such order. We have no power to enquire 
into the circumstances under which the order was made or into the 
propriety of the order. 

Having given this case our most careful cDnsideration we are unable 
to disagree with the view taken by the Court below, and accordingly we 
dismiss the appeal with costs. 


s* c« c« 


Appeal dismissed. 


25 t!. 795»2 C W.N. 349. 

APPELLATE CIVIL. 

Bejora Mr, Justice Trevelyan and Mr. Justice Banerjee. 


Ganjessar Koer and another [Appellants) -y. The Collector 

OF Patna (Eespondent).'^' [2nd February, 1898.j 

Letter? o} Administration — Court of TTard?— “ Person,^' 

The Court of Wards is not a person ’* and letters of administration cannot 
under the law be granted to it. 

The facts of this case, so far as they are material for the purpose of 
this report, are given in the judgment of the High Court. There were two 
applications for letters of administration before the District Court, one 
by the Court of Wards and another by Ganjessar Koer and Mohan Koer, 
and the applicants in one case were objectors in the other. The District 
Court decreed tlie application of the Court of Wards and dismissed that 
of [796] Ganjessar Koer and Mohan Koer, who preferred two appeals to 

the High Court, Nos. 27 and 28 respectively, against the orders of the 
lower Court. 

Mr. W. G. Bonnerjee, and Babu Basant Ktimar Bose and Babu 
Saligram Singh^ for the appellants. 

Sir Charles Paul (Advocate-General) and Babu Bam Charan MitrUt 

Babu Lai Moha^i Das and Babu Kanina Sindhu Mukerjee for the res- 
pondents. 

The judgment of the High Court (Trevelyan and Banerjbe, JJ.) 
was as follows ; — ■ 

JUDGMENT. 

These two appeals arise out of an order made by the learned District 
Judge of Patna. 

The facts, so far as they are material for the purpose of these oases, are 
very shortly these : A man named Mahadeo Persbad died in December 
1894 leaving a will, probate of which was given to his widow, who died on 
the 29th August 1896. Mahadeo Pershad left a son who was then and is 
still a minor. The Court of Wards has obtained possession of the estate 
under the powers given to it by the Court of Wards* Act. At one time it 
seems that the Collector on behalf of the Court of Wards obtained an order 
appointing him Manager nf the Estate under Act VIII of 1890. But 
under s. 42 of that Act he was subsequently discharged, so the matter is 
at present quite free from the effect of that order. The Collector has 
now applied to the Judge for letters of administration. An application has 
also been made by two ladies. Ganjessar Koer and Mohan Koer, who 

• Appeals from Original Decrees Nos. 27 and 28 of 1897. agaioat the decree of 
Knox-Wight, Esq., District Judge of Patna, dated the 6th of December 1696, 
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claim to bo relatioos of the minor, and as such entitled to administer the 
estate of which the minor is the heir, namely, the estate of his father. 

The learned District Judge has granted letters of administration to 
the Court of Wards and dismissed the application made by the ladies. 

It is admitted by the learned Advocate- General that the Court of 
Wards is not a person, and that letters of administration cannot, under the 
law, be granted to it. It is obvious that the powers of the Court of 
Wards are limited by the terms of the [797] Court of Wards Act. It is 
not necessary for us to go at any length into that question, as it has not 
been contested. It follows, therefore, that the order granting letters of 
administration to the Court of Wards cannot stand and must be set aside. 
The result is that the petition of the Collector must be dismissed with costs 
in both Courts. 

With regard to the application made by the ladies, the learned 
Advocate-General suggests to us that there is no necessity for granting 
letters of administration at all, the property being in the hands of the 
Court of Wards. But we think that it is clear from the judgment of the 
learned District Judge that the ladies’ application has not been considered 
independently and apart from the application of the Collector. It was 
only because the learned Judge thought that administration should be 
given to the Court of Wards that he dismissed the application of the 
ladies. Inasmuch as, in our opinion, the application of the Collector was 
a wrong one, the ladies are entitled to a consideration of their application. 
It may be that on such consideration being given to it. it might appear 
that there is nothing to administer, nothing but the interest of the heir, 
and that that interest is in the hands of the Court of Wards. But if there 
be anything to administer, then the question arises who is to be appointed 
administrator. The ladies are entitled to be heard on that question. There 
is a provision in s. 31 of the Probate and Administi'ation Act for granting 
of letters of administration with the will annexed where a minor is the 
sole residuary legatee. In that case letters may be granted to the legal 
guardian of such minor or to such other person as the Court shall think 
fit. The learned Judge will have to act under that section if he finds that 
there is property whicn ought to be administered according to law. It 
must he understood that in all that we have said we are not expressing any 
opinion as to whether it is possible for the Collector in any way to 
acquire a sufficient status to oppose the application of the ladies. With 
regard to costs in the case in which the ladies are the applicants, we think 
that the proper order is that the costs of the appeal to this Court do abide 
the result. 

g, C. c, AppeaU allotved. 
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Before Mr. Justice Banerjee and Mr. Justice Stevens. 


Driver (Petitioner) v. Queen-Empress (Opposite Party).* 

[3rd June, 1898. J 


Criminal Procedure Code (Act X of 1882). ss. 101 and nS-Wrongful act likebi te 

occasion a breach of pie peace— Practice— Rule issued upon the Magistrate— Riahl 
to appear of a party xn'erested xn the results 


The granting of leases to tenants of land not in one’s pospession does not 

® wrongful act such as s. 107 of the Criminal Procedure Code (Act X 
of 1882) contemplates. ' 

Where the notice directs a person to show cause why he should not be bound 

down to keep the peace, it is improper to make an order directing him to execute 
bonds for his good behaviour. 

\ ‘'“‘® Magistrate show cause, and the order 

^ugbt to be set aside is one that is only intended to secure the peace of the 

District by binding down the petitioner, the Magistate is the only party entitled 
to be heard. Aoy other party interested in the result of the order cannot appear. 

The petitioner ie the Manager of the Estate of Rai Kashi Prasad 
bingh and his brothers, who are the proprietors of certain mouzas in 
Begusarai, of which twenty-six were hoM by the Manjoul Indigo Concern 
for a long period under divers leases, the last of which expired in 
September 1896. The petitioner, as Manager of the Estate, leased out the 
mouzas to other tenants, who gave kakuliyats. The District Magistrate 
in his judgment stated as follows ; “ I find that J. C. M. Driver (the 

petitioner) is doing and is likely to do wrongful acts, viz., the giving of 
leases of land not in his possession and thereby instigating the leasees to 
oominit criminal trespass on the land, and otherwise wrongfully dispossess 
t o rightful occupiers, and that these wrongful acts are in the highest decree 
likely to give rise to breaches of the peace in the village of Manjoul and 
the neighbouring villages, and I therefore order under s. 118 of the 
Criminal Procedure Code that ho give a bond with sureties for the [799j 
amounts noted below for their good behaviour for one year.’* The 
petitioner moved before the High Court against the above order. 

Mr, Gatth and Mr. P. L. Koy^ for the petitioner. 

Mr. Jackson, for the opposite party. 

Tdo judgment of the High Court (Baner.tee and STEVENS, JJ.) is 
as follows : — 


JUDGMENT. 

This is a rule calling on the Magistrate of the District to show cause 
why the order of the Magistrate of Monghyr, dated the 15th February 1898, 
Galling upon the petitioner to execute bonds with sureties, should not be 
set aside, on the following grounds, namely, first, that the order is not 
warranted by the finding arrived at by the Magistrate ; second, that it is 

with the notice which he was called upon to answer ; and, 
third, that it is not warranted by law, and is otherwise not a fit and 
proper order under the circumstances of the case. 

The learned Magistrate has submitted a written explanation, and Mr. 
Jackson appeared to show cause on behalf of the Manjoul Factory between 
the proprietors of which and the petitioner the dispute that has given rise 
to these proceedin gs is said to exist. 

TP Revision Nos. 2G4 and 266 of 1898, against the order passed by F. Roe, 

Esq., District Magistrate of Monghyr, dated the 15th of February 1898. 
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As the rule is issued only upon the Magistirate to show cause, and as 1898 
the order that is sought to be set aside is one that is only intended to June 3. 
secure the peace of the district by binding down the petitioner, 
and does nob and cannot determine any question of disputed possession CRIMINAL 
between the petitioner and any other party with whom he may have REVISION, 
disputes, the Magistrate in our opinion is the only party entitled to be iTToo 
beard in a case like this ; and we have accordingly held that Mr. Jackson, * ' 
who appears only for the Manjoul Factory, is not entitled to be beard in 
this rule. 

It is true that the learned Magistrate in the last paragraph of the 
explanation submitted by him says that the first party should be given an 
opportunity of showing cause against the rule, as they are very considerably 
interested in the result, and the Magistrate requests that a postponement 
be granted to admit of their doing so. Bub we can only express our regret 
that the learned District Magistrate should have taken this view of the 
[800] matter. He was called upon to show cause. He has submitted a 
written explanation which we have duly considered ; and if he wished that 
cause should be shown on his behalf by any one appearing before us, it 
was quite competent to him to have instructed the Legal Remembrancer 
to appear and show cause before us. Bub he has gone a little out of the 
way in saying that the persons whom he calls the first party should have 
an opportunity given them of showing cause, because they have a very 
considerable interest in the result. 

As we have said above, the party interested in the result is the Magis- 
trate of the District. Proceedings under s. 107 of the Criminal Procedure 
Code are only intended for the security of the public peace, and nob for 
the purpose of enabling one of two contending parties to help themselves 
in recovering or retaining possession of immoveable property, after having 
their adversary's hands tied down by an order unler that section. If it 
was thought necessary that an order should be made relating to the pos- 
session of any immoveable property, which is the subject-matter of dispute 
between contending parties, the proner course was bo have instituted 
proceedings under s. 145 of the Criminal Procedure Code ; and then the 
parties would have bad due notice of the case they had to meet, and each 
party could have put forward evidence to prove his possession of the land 
in dispute. 

We were then referred to a permission granted by the Legal 
Remembrancer to Mr. MacNair, authorizing him to show cause in this case. 

We do not think that such permission is equivalent to instructing that 
gentleman to appear on behalf of the Magistrate ; nor were we asked to 
allow the learned counsel to appear on behalf of the Magistrate. We do 
not think that a mere permission of this sorb by the Legal Remembrancer 
is equivalent to an authority to appear for the Magistrate or for the Crown. 

That being so, now let us see how the case stands on the merits 
with reference to the first ground. We observe that what the learned 
Magistrate has found is that the petitioner before us is doing wrongful 
acts which may lead to a breach of the peace. To quota the 
learned Magistrate’s own words, be says : “ I find, [801] therefore, 

on enquiry that J. C. M. Driver, Baiju Lai and Damri Lai, are doing, 
and are likely to do, wrongful acts, viz,, the giving of leases of lands 
not in their possession and thereby instigating the lessees to commit 
oriminal trespass on these lands, and otherwise wrongfully disoossess their 
rightful occupiers, and that these wrongful acts are in the highest degree 
likely to give rise to breaches of the peace in the village of Manjoul and 
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1898 neighbouring villages, and I therefore order under s. 188 of the Criminal 

June 3, Procedure Code that they give each a bond, with sureties, for the amounts 

noted below for their good behaviour for one year.’* 

UBIMINAD Now this finding and tlie conclusion based thereon are, in our opinion, 
Revision, clearly wrong. In the first place the giving of leases to tenants by a party 

who is not in possession is not necessarily a wrongful act. If a party is 
rightfully entitled to icnmoveable property and has been wrongfully kept 
out of possession thereof, there is nothing wrong in his giving a lease of 
such property to another pirby. If the party taking the lease goes to take 
possession peaceably, there is nothing wrong in that act. Ibis only where 
a party goes to take possession by force that any wrong is done. 

The more fact, therefore, of the petitioner before us having given leases 
to parties of land, not in the possession of his employer, cannot in our 
opinion constitute a wrongful act such as s. 107 of the Code of Criminal 
Procedure contemplates, and if that is nob a wrongful act, the whole 
foundation for the proceeding is gone. It may be that ryots taking leases 
from, or executing kabuiiats in favour of, a lessor who is nob in possession 
may feel induced to commit a breach of the peace in their attempt to take 
possession. If they attempt to do so, they may be bound down ; bub that 
can be done only if it is found that they are going to take wrongful 
measures to recover possession. 

We may observe that the baking of kabidiats from tenants by a 
landlord who may not be in actual possession is by no means such an 
uncommon thing as to give rise to any apprehension such as the Magistrate 
in his judemenb refers bo. 

[802] The learned Magistrate observes in his judgment that, as by 
law (s. 108 of the Transfer of Property Act) a lessor is bound on the 
lessee’s request to put him in possession of the property, the fact of a lease 
being given by a party out of possession must be taken to amount to an 
instigation or an attempt on bis part to take forcible measures for obtain- 
ing possession. We can only say that tlie reasoning is a far-fetched one, 
and that it does nob follow that, because a lessee in such a case can ask 
the lessor to put him in possession, the lessor will necessarily go the 
length of resorting to force to put his lessee in possession. 

The first ground, therefore, on which this rule has been issued, namely, 
that the facts found are not sufficient to warrant the order, ought, in our 
opinion, to succeed. 

The second ground, namely, that the order made is inconsistent with 
the notice by which the petitioner was called upon to show cause, is also 
well founded ; for whereas the notice directed him to show cause why he 
should nob be bound down to keep the peace, the order is one directing him 
to execute bonds for his good behaviour under s. 118 of the Criminal 
Procedure Code. 


The Magistrate says in his explanation that this must be a clerical 
error. Perhaps it is a clerical error as the terms of the bond subsequently 
taken would go to show. 

We are also of opinion that the third ground, namely, that the order 
made in this ca^e is not a fit and proper order, is well founded. The 
effect of the order, as we have already observed, is to hind down one of two 
contending parties whilst it leaves the other party free. That is hardly 
fair in any view of the case. 

For all these reasons wo are of opinion that l-his rule must be made 
absolute, and tlie order complained of set aside, 

S. C. B. 
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[803] CIVIL RULE. Jan. 2. 

Before Mr. Justice Tottenham and Mr. Justice Ameer Ali. GiVIL 

^ , Rule. 

Tilak Chandra Dass iPlaintif) v. Fatik Chandra Dass 

AND OTHiiKS (Defendants).'^ [2ad January, 1898.1 25 C. 803, 

Dscree — Posseisjry decree^SpecificIielief Act {I of 1877), s. 9. 


Where a decree was passed under s. 9 of Sp3cific Rilief \o!i (I of 1877) giving 
the plaintifi possession, and also directed that the costs of removing huts and 
hlliog up excavations should bs paid by the defendint under this decree : 

Held, that the latter portion of the decree was beyond the scope of a 
possessory decree under s. 9 of the Specific Relief Act and must be set aside. 

[D.. 8 A.L.J.910^11 Ind, Cas. 38.] 

The facts of this case sufficieotly appear from the following judgments. 

Babu Jadav Chandra Seal and Babu Chandra Kant Sen, for the 
petitioner. 

Babu Baikanta Nath Dass, for the opposite party. 

The judgment of Dinesh Chandra Roy, Munsif of Madaripur, Zillah 
T’aridpur, was as follows : — 

In this summary suit for possession of land the only points for 
decision are : — 

Whether the plaintiff was in actual possession of the land, and 
9ind whether the defendants have taken possession of the land and thereby 
dispossessed plaintiff within six months before this suit. 

From the depositions of the plaintiff and of five witnesses I find that 
the plaintiff was actually in possession of the eastern bank of the dighi 
(large tank) and the chattan disputed land No. 1) by cutting and 

taking away trees, bamboos, &c. 

From the depositions of these witnesses, and also a copy of the 
fouzdari complaint of the defendants, it appears that actually the plaintiff 
was in possession of those portions of the disputed land by cutting Hijul 
trees and canes in 1886. It does not appear at all that after the fouzdari 
complaint had become unsuccessful the defendant did ever take proper 
legal remedy to recover the trees and canes, &c., or their prices from the 
[804] plaintiff, or to recover possession of the disputed land by suing in a 
Civil Court. The defendant has produced some witnesses, bub I see that 
they are not worthy of belief against the strong evidence of the plaintiff. 
The witnesses do not appear independent and impartial. The defendant 
cannot show by good and reliable evidence that before the alleged time of 
dispossession, and after the defendant’s fouzdari complaint the defendant 
was in actual possession of the land by taking trees, bamboos and canes, 
&o., or by doing any other act of possession. The witness (5) for the 
plaintiff proves that even in Augran last the plaintiff did cub the trees of 
the portion of the disputed land. After all I hold that the plaintiff was in 
possession of those portions of the disputed land before the alleged date of 
dispossession. There is no good evidence of the plaintiff ’s possession of 
half of the dighi or any other portion of the disputed lands. 

2nd, The plaintiff says that in last Falgoon the defendant took posses- 
sion of the land by erecting new houses thereon and doing such other acts. 
The defendant in the last portion of his depositions admits that in Falgoon 

K • • • ■■ .. ■ ■ ■ , ■ ■ ■ 
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last he raised new huts and did such other acts on the disputed land 
lb IS ordered — * * 

That this suit be thus decreed partly, that the plaintiff do get 'khat 

possession of the disputed laud (No. 1), which is called ohatan &nd shown 

in the maps of both parties as lying on the north-east of the diolji and 

also of the eastern bank of the dujht. The costs of taking khas possession 

by removiug houses, .tc,, will be settled in execution of this decree. Each 
Daity will bear his own costs. 

The judgment of the High Court (Tottenham and Ameer Ali JTl 
was as follows : - ’ ' 


JUDGMENT. 

This is a rule to show cause why the decree passed by the Munsif of 
Madaripur, ostensibly under s. Oof the Speci6c Relief Act, should not be 
set aside. The grounds upon which the rule was obtained were that 
upon the face of the plaint it was clear that, although s. 9 of the Specific 
Relief Act was cited in the plaint as the law under which relief was 
sought, the prayers contained in the plaint clearly do not all come under 
that section : and that the decree passed by the Munsif went beyond a 
mere possessory decree sanctioned by that section. 

We think that this is so. The ulainbifif sued to recover possession 

u portion of land of which be said he was dispossessed by 

the defendants, and he went on to ask that the defendants might be 

ordered bo pay over to him the cost of removing certain huts erected by 

them, and of filling up excavations [805j made. These prayers are 

beyond the scope of s. 9 of the Specific Relief Act ; and the decree passed 

by the Munsif, providing that the costs of removing the huts and filling up 

excavations should be ascertained in execution of the decree and be made 

payable by the defendants, is also in our opinion bevond the scope of a 
decree under s. 9. 

It seems to us, therefore, that the decree of the Munsif must be set 
aside, and the case be remitted to him to be tried as a regular suit on title. 
It will, of course, be open to the plaintilT, either to amend his plaint or to 
hie a written statement, disclosing what his title really is. 

This rule is made absolute. The costs of this rule will abide the 
result. We fix the hearing fee at one gold-mohur. 


Rjtle made absolute. 


23 C. 803. 

CIVIL RULE. 

Before Mr. Justice Prinsep and Mr. Justice Stevcyis. 


Sarat Chunder Roy Chowdhry and others (Defendants), Peti- 
tioners V. Chundra Kanta Roy {Plainuffs), Opposite-party.'^ 

[23rd June, 1898.] 

Leg'xl Practitiomrs^ Act {XVIlIoj 1879), s.s. 27, 28, lO-Suit by a pleader to recover fee 
from his client—Contract Act, s. 70—Provi»cial Small Cauie Courts Act, s, 35. 

Tho Legal Practitioners* Act (Act XVIII of 1879), s. 28, debars a pleader from 
recovering a fee from bis client when no contract in writing is made— 

V. Kunji (1) and KrisJnmsnmi v* (2), dissented frouQ. 


Rul<^ Nos. nil, 1112. 11 13 to Ills of 1898, from the decision of the Judge 
of Small Cause Court of Rungpore. 

(1) 9 H. 375. (2) 14 M. 63. 
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A Small Cause Court having decreed a suit brought by a pleader 
to recover from his clieub a fee claimed for the conduct of a criminal action 
on the ground that it was based on an oral agreement and for work and 
labour done, the High Court granted the petitioners a rule under s. 25 of 
the Provincial Small Cause Courts Act, calling upon the other side to show 
cause why the decree of the Small Cause Court of Rungpore in suit 
No. 5S9 of 1898 should not be set aside. 

[806J On the rule coming on forbearing, Babu Rash Behari Ghosc, 
with him Babus Girish Chunder Chowdhry, Mohini Mohan Ghakravarti 
and Hara Chundra Chackravarti, submitted that the case came within the 
terms of s. 70 of the Indian Contract Act and the agreement need nob have 
been in writing, and referred to Rama v. Knnji (1), Krishnasami v, 
Kesava (2), Raziuddin v. Karimhakhsh (3). 

The Advocate- General (Sir Gharles Paul) (with him Babu Nalini 
Ranjan Ghaiterjee) contended that the judgments of the High Court of 
Madras conld not be followed, as they had lost sight of s. 28 of the Legal 
Practitioners’ Act and considered only s. 70 of the Indian Contract Act. 

JUDGMENT. 

The judgment of the High Court (Prinsep and Stevens, JJ.) was 
delivered by 

Prinsep, J, — The plaintifi sued before the Subordinate Judge of 
Rungpore exercising the powers of a Small Cause Court for certain fees 
for appearing and acting as a pleader for the defendants. 

There was no written agreement within the terms of s. 28 of the 
Legal Practitioners’ Act, 1879, and the fe^s claimed are not within s. 27. 
The Judge of the Small Cause Court has referred to two judgments in 
I.L.R., 9 Mad., 375, and I.L.R., 12 All., 169, and upon these he has held 
that the plaintiff’s suit, without a written agreement, is maintainable 
notwithstanding s. 28 of the Legal Practitioners’ Act. 

It seems to us that the Allahabad case is decidedly against that 
view. The Act, as we read it, contemplates that legal practitioners shall 
be entitled to receive under s. 27 the amount payable under certain rules 
prepared within the terms of that section, and that they shall not be 
entitled to claim anything lurther, unless the terms of s. 28 are observed. 
Section 28 requires that there should be a written agreement signed by 
the client and that it should be filed [807] within a certain specified time 
in a particular Court. Tne sections that follow all refer to s. 28, and, as 
we understand it, bo nothing else, for they all refer to ''such agreement,” 
which is an agreement within the terms of s. 28. It seems to us that in 
enacting those provisions the Legislature deliberately intended in respect 
of agreements between such parties to provide definitively for them, and 
even to go so far as to rescind anything in the Contract Act or any 
previous legislanion relating to the subject. We agree with the learned 
Judges of the Allahabad Court that the intention appears to be as stated 
by them in the judgment reported in I. L. R., 12 All., 169 (see p. 171). 

We have had cited to us several decisions of the Madras Court, in 
which that Court, notwithstanding the express terms of the Legal 
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Practitioners' Act, has applied s. 70 of the Indian Contract Act. Wo are 
unable to follow those decisions for reasons already stated. The 
judgment of the Small Cause Court Judge, therefore, is, in our opinion, 
contrary to the terms of the Act and must be set aside. 

This order will apply to Rule No. 1118. We make no order as to 
costs in either of those cases. 

Nos. 1111, 1113 to 1117 and 1119. The learned Advocate- General 
who appears for pecitioners abandons these Rules on its being shown that 
the fees given are only such as can be legally obtained under s. 27. These 
Rules will be discharged. Vsq make no order as to costs. 




Rules discharged. 


25 C. 807 (P.C.) = 25 I. A. 117 = 2 C.W.N. 566 = 7 Sar. P.C.J. 358. 

PRIVY COUNCIL. 

Present : 

Lords Watson, Ilobhonse and Davey and Sir R. Couch. 

[On appeal from the High Court at Fort William in Bengal] 


Akikunnissa Bliu {Defendant) 

(Plaintids), [21sb and 22ud 


V. Rup Lal D.as and another 

April and 14th May. 1898.] 


Pardanashin Lady—Exeentien of d')cnmcnt by a pardanashin lady— Refusal of hir 
applifation.^osdcftn ifDit. for the issue of a comniis<tio'i to lake her evidence— Civil 


rocfdure Code {Act XIV Of 18HJ), ss. 39S. S\)0-Ereguhrity not affectina merits 
of case-Civil Pro^sdu^e Code (Act XIV of 1982). s. 57d. 


The Court of first instance rojectoi an application made under chap. XXV 
of the Civil Procedure Code for the issue of a commission to take the [8081 
evidence of a Mahomodan ;j-irda»ms/Mn lady, the defendant in the suit, which wm 
brought against hoc on a mortgage bond, the execution of which she had denied 
in her written statement. The Courts below conourrod in finding that there was 
sufficient evidence of the execution of the document by the pard inashin with full 
Icoowlodge of its contents. From their judgments it appeared that if the defend- 
ant had been examined on commission, and bad given her testimony in support 
of her written statement, it would not have been believed, and in their Lordships’ 
opinion it could not reasonably have prevailed. 

Z/rW. that the error allrpcd by the appellant to have occurred in the refosal 
of the Court to issue the ormmission (whether or not it would have been better to 
have issued it) was, at all events, no valid ground of appeal. The evidence 
taken on the commission could not have afleclod the merits of the case within 
8. 678 of the Civil Procedure Code, 


[D., 29 C. 37 (62).] 


Appeal from a decree (4th May 1894) of tho High Court aflirmiDg 
a decree {26th May 1892) of the first Subordinate Judge of Dacca. 

The appellant was a Mahomedan widow residing at Dacca. The 
respondents were inahaium carrying on business there. They broughfe 
this suit against her on the 9th April 1891 to recover Rs. 30,000, and 
interest thereon at 11 1 per cent, per annum, due on a registered mortgage 
bond purporting to havo been executed by the appellant at Dacca on the 
3rd February 1882. By her written statement, dated the 3rd July 1891, 
she denied receipt of the money and the e.xeoution of the alleged bond, 
stating that she lived in seclusion and was unable to conduct her afifairs 
in person, entrusting her (rnnsaotions to her son,, Dewan Imdad Ali, who, 
joining one Eeza Karim Meah in a fraud upon her. had fabricated the 
mortgage bond in question. She alleged that sho was not in Dacca, 
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bub was at Gagbra in Maimensingh, ab the time when the bond bore 

date, and that she was not in fact indebted to any of the persons whose 

names wero mentioned in the bond as her creditors save to one of them, 

and that bo him she had paid the debt due out of the income of her landed 
property. 

August 1891 the issue of two commissions under s. 383 

ot the Civil Procedure Code was ordered by the Court for the examination 

of witnesses named by the defendant ; and on the 2nd April 1892 her 

application for the issue of a commission to take her own testimony in the 

district of Maimensingh was [809] rejected. Another netition to the same 

effect was rejected afterwards ; as to which all the proceedings are stated 
m their Lordships judgment. 

The principal questions were, whether the first Court had materially 
erred m rerusing to issue a commission to take the evidence of the defendant 
then in anobaei' districb and alleging herself to be too ill to travel ; and 
also whetner the defendant's position as sl pardanashm had been sufScienfcly 
regarded by the Court in the requirement of proof of her having executed 
the document with knowledge. The Subordinate Judge found that the 
mortgage bond had been read aod explained to her ; that the whole con- 
sideration alleged in ID, with the exception of Rs. 300. had been paid by 
he plaintiffs in accordance with her directions ; that she was not absent 
from Dacca at the time of the alleged execution, and that she could not 
have been personated behind the parda without her having become aware 

\ j u her execution of the document was seen, and 

attested, by a number of witnesses of whom three knew her personally. 
Deluding her son Imdaa Ah and two others, these three having before 
acted for her in business shown to have been transacted. He added : “ The 

she could not get competent advice : she 

executed the bond at her own house, amongst her servants, friends,' and 
relatives, vfho were quite competent to advise her in the matter.” He 
thereiore, aecreed the claim less the said sum of Rs. 300, which he found 
to have been paid away without the consent of the defendant. 

, .9“ appeal by the defendant, the High Court (Pbthbram, C J 
ana Eampini, J.) gave judgment as follows ’’ 

hv defence made here is that the mortgage deed was not executed 

f ^ forged by other people, 

nofshnwn Suggested that, even if this is 

not shown, the plaintiff has not proved that the transaction was explained 

circumstances of her being a parda- 
nashin lady, answerable upon it ; and Dr. Rash Behary Chose further 

argues that, whether she is answerable for the principal or not, she is not 

answerable for compound interest, because there is no evidence that the 

meaning of compound interest was explained to her ; and he asks that the 

case rnay be sent [810] back in order that she may be called as a witness 

at'^all*"^ statement, she never having given her evidence in the case 

that ® “ straightforward one. His witnesses prove 

bntfu produced at the time the mortgage was executed 

anJ wf’ defendant herself, it was taken aly by Mm 

and was paid by him from time to time to her son and another nerson a^ 
deSdanr*’'^^ purpose of discharging old liabilites of' this very 
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The plaintiff has produced his books which are kept in a perfectly 
regular way, and wiiich show satisfactorily, that the whole ' of this 
Rs. 30.000 was paid by him to the persons who are named by the 
defendant, and that as to Rs. 24,000 and odd of it, it was applied in the 
actual payment of pre-existing debts of the defendant. 

“Then it appears that the only person who was called to identify the 
defendant as the person who executed this mortgage was a person of the 
_ name of Reza Karim. Reza Karim says that he was present at the time, 
that he knew this lady, that he recognized her voice, and that she was the 
person whose hand he saw sign this document. On the other hand, it 
appears from his cross-examination that he was actively interested in the 
preparation of the defence : and another witness for the plaintiff says that 
on some occasion he said that this woman had not signed this document 
at all. That fact, taken with the fact that this lady was not called as a 
witness, raised a doubt in my mind as to whether we should not comply 
with Dr. Rash Behary Ghose’s request and allow her to be examined. 
Now, the Subordinate Judge was of opinion that she was keeping out of 
the way, and that the reasons given for her not being examined, when 
opportunities were afforded her. were untrue ; and having heard the whole 
case discussed by the Advocate-General, I think the Subordinate Judge 
was right ; and I think so more particularly for this reason, shat thisdocu- 

ment is witnessed by her son ImdadAIi and her man of business Chundra 

Kishore, and execution was admitted for her before the Sub-Registrar by 
hei cousin, the witness Reza Karim. It is said that the reason why 
Imdad Ali was nob called by the defendant was, that he was the person 
who forged his mother’s name and made away with tho money, and 
therefore he was keeping out of the way. But that remark does not apply 
toChunder Kishore; and if there had been anything in this point which 
is now taken, that this lady wished to give her evidence and was unable 
bo do so. it appears to me that this person would have been called, and he 
would have shown that, though the document was signed by him. he 

being her man of business, the document was not properly explained to 
her or that she was not aware of its contents. 

“ Under these circumstances we cannot say that we think that the 
learned Subordinate Judge has not come to a proper conclusion upon the 
whole case ; and we do not think that the interests of justice would 

be served by our sending this case back in order to have this evidence 
taken, which no doubt would involve the parties in considerable further 
costa. On the whole, this appeal must be dismissed with costs.” 

From this decision tho defendant appealed. 

Ml. (7. D. Mayne^ for the appellant, argued that there was material 
error in the judgment of the High Court. The law relating to the execution 
of. documents by pardanashin ladies had been declared many times; but 
this judgment proceeded as if it had been for the defendant to show that 
the document had not been explained to her. The burden of proof was 
on those who maJe claims against secluded womeu to show affirmatively 
th^ their execution of documents had not haen obtained without due and 
sufficient explanation and competent advice given to them. There had 
also been material error in tho refusal to issue a commission to take the 
defendant’s evidence. The Code of Civil Procedure, in chap. XXV, 
gave to the parties to a civil suit tho right to have evidence taken 
on a commission to bo issued by tho Court upon grounds shown. The 
discretion to be exercised in the grant of a commission by the Court was 
not an arbitrary one, but a judicial one. Hero the Judge’s discretion had 
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nol; been n§hfcly exercised. Tne permissive words in s. 383—“ Any Court 
may m any suit j^ssue a commission ’’—were designed to give effect to a 
right legally establisned, where, as in this case, there was evidence that 
the per^n, whose testimony was required, could not from illness or 
other sufficient cause, attend the Court for the purpose. Enabling words 
were always compulsory when they were words to effectuate a legal right 
Eeference was made to Julm^ v. The Bishop of Oxford (l), and to soma 
of the cases Cited in the judgment in that case of the L. C. (Earl Cairns) 
and to Haridas Baisakh v. MoazamMosscini!!). 

nf T?' ^^<^nson, for the respondents, referred, first, to s. 587 

of the Civil Procedure Code, and contended that the ground of the present 
appeal was untenable, in regard to the merits of the case whi^h had 
not been affected by the refusal to issue the [ 812 ] commission. Next 
e adverted to the direct concurrence of the two Courts below on the fact 
of intehigent execution by thepardanashin. At this stage, in regard to the 
burden of proof, the question was more as to what was the true effect^ 
all the evidence that was before the appellate Court than as to the 

Alfhon“^^h^ burden at an earlier stage in the original Court 
Altbou„li It had not been made out that there bad been anv error therj 

t was enough to refer to the result of the whole body of evidence S 

fact was apparent that, after all the evidence that had been mven the 

not have prevailed, with either Court, as 
the ref Jal or^h respondents. The only question relating to 

done by such refusal having excluded evidence that ought to have been 

cotbsion h" ' (had it been before it) \ava altS Tts 

S V was made to 

noss V. Woodford (3) and to Doucett v. Wise (4). 

Mr. J. D, Mayne replied. 

JUDGMENT. 

Sir judgment was delivered by 

fh. CoaCH.— The respondents in this appeal brought a suit against 

3rd Kuarv 188- bond dated a native date corresponding to the 

apAuaiy 188^, and alleged no be executed by her to secure Rs 30 000 

cenr^rT"^" with interest at 15 annas per cent, per month Ulipo; 

end'‘orthr“”“ on default to be paid at the 

thA A 1-^^ years. Tne appellant in her written statement denied 

also safd'thT h consideration. She 

not abTe tn "" Pardanashin Mahomedan lady of respectable family 

not able to manage and superintend all her affairs, and on many occas^ns 

hei son Dawurn Imdad All, alias Nawab Meab, transacts her business with 

fern mT" = -“d relatfye Sa 

m Meab and others had previously created certain loans for their 

fah°i afterwards under the pretext of repaving them had 

mbrioated the mortgage bond. The suit was heard before the Subo^df 

nate Judge of Dacca on the 21st April 1892, The mortgage bond (8131 

W n^m B and appeared to be signed by the appelltnt by mark 

b^thr^lKT^-r By the pen of Imdad Ali.” ‘it was Indorsed 

ary 1882 a P'^®®®°ted for registration on the 4th plbrl 
882 and the execution admitted by the appellant at her rasideLe 


(1) (1880) li. R. 5 Ap. Ca, H, L. *214 
(3) (1893J L. fi. 1 Ch. D. 38. 


(2) 8 B.L.R. Ap. 16. 
(4) 1 Ind. Jur. 397, 
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1898 she being identified by Eeza Karim. There were eight witnesses to the 
May 14. execution, two of them being Ghunder Kishore Roy and Imdad Ali, The 

witness for the plaintiff was Reza Karim. He deposed that the 
defendant is his cousin, that he saw her and talked to her. and identified 
Council, her before the Sub-Registrar for registration of the bond which was 
25 C, 807 Produced , he nut his signature on the back of the bond, and the 

defendant having put a mark on it he wrote her name on the back 
25 I. A. 117= bond by his own pen , that the defendant made the impression 

2 C.W.N. seal on toe back in the presence of the Sub- Registrar, and admitted 

566 = 7 * execution of the bond and receinb of the money covered by it. He 

Sar. P.C.J* said that Ghunder Kishoie is the mokhtar of tbe appellant and 
358, * so more than ten years, and Hara Kishore Roy is her dewan. 

The next witness was Dwarka Nath Chuckerbutty who was in the ser- 
vice of the ulaintiffs. He deposed that the bond was executed and 
registered in his presence; he presented it at the Registry office, the 

appeliant put her seal on it and made her signature by mark, her name 

was written by her son Nawab Meah, he and Ghunder Kishore fetched 
the Rs. 30,000 from the plaintiffs’ house ; it had been arranged that the 
money should remain in deposit with the plaintiffs, and after the execution 
of the bond it was taken back and kept in deposit on the appellant’s ac- 
count to pay her debts with it ; that after that Nawab Meah and Ghunder 
Kishore paid off her debts and gob evidence thereof and gave them to the 
plaintiffs ; that the appellant was behind a parda at first when he read 
over the bond to her from a little distance. She said : “ I could nob 
clearly understand it.” Afterwards her son Nawab Meah read over the 
document to her and explained it to her. The next witness was Mohini 
Mohun Basak, an attesting witness. He said ho had known the appellant 
for 14 or 15 years or for a longer period ; that he had talked to her and 
knew her voice : that he saw her put her seal and signature to the bond by 
niark ; tbe money was fecched and shown to her; he was [8l4] seated 
in the room on tbe west of the room where she was seated ; there was a 
purda on the door between the two rooms, when she executed the bond 
tbe purda was lifted a little on one side and he saw through that opening ; 
the appellant had told him to procure a loan of the money and said that 

she would give him brokerage at 1 per cent. ; he acted as a broker and 
procured the loan. 


The appellant met this case by witnesses who deposed that at the 

time of the execution of the bond she was not at Dacca, and others who 

deposed that she was on bad terms with Imdad Ali. The Subordinate Judge 

disbelieved these witnesses and said there could not be any doubt Roza 

Karim’s evidence was fully true. He accordingly made a decree that in 

default of the principal money and interest and costs being deposited in 

Gourt on or before a day named, the mortgaged property, or a sufficient 

portion thereof, should he sold and the proceeds thereof applied in payment. 

The defendant appealed from this decree to the High Gourt at Oaloutta 

which dismissed the appeal, bub it is in her favour that they said not 
without a doubt. 


Ghunder Kishore Rjy and Iiniad Ali, who, it has been mentioned, 
are witnesses to the execution of the bond, were not called by the plaintiffs. 
The reason for this appears in the judgment of the Subordinate Judge and 
ought not to affect their case. Ho says that the plaintiffs did their best 
to produce them as witnesses but without success ; that Ghunder Kishore 
and Hara Kishore, who had been proved to have been present when the 
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bond was executed, although not discharged from the defendant’s service, 

had mysteriously disappeared some time after the institution of the suit 

and It seemed to him very likely that the defendant had screened them 

with the object that the plaintiffs might not avail themselves of their 

evidence. Imdad Ali, in suite of all the efforts of the plaintiffs, will not 
appear fco give his evidence.” 

The reasons given for the present appeal in the appellant’s case and 

the argument before their Lordships are : ( 1 ) That the first Court 

commicted a material error in refusing to allow the evidence of the 

nefendants to he taken on commission ; (2) [813] that the same Court 

misunderstood and misipplied the law relating to documents executed by 
pardanashin ladies. 

The facts relating to the first reason can be briefly stated. The plaint 

LiTv ^1801 1891 and the written statement on the 13th 

July 1891 On the 4th August 1891 the defendant anulied that the 

witnesses it. the list filed by her and her own evidence 
mi ht be taken by commission, some of the witnesses being females and 

oSfi^ of tile Court. It appears on the 

der sheet of tne Court in the record that on that day orders were made 

commissions to taka the evidence of the female witnesses and the 

witnesses who were out of the iurisdictioD. No order was made as to 
toe defendant s evidence. 

On the 2nd April 1892 the defendant anulied to bo examined by 

residence at Itna in the district of Itlaimen- 
singh beyond the jurisdiction of the Court, to which the plaintiffs objected 
s 0 should be examined at her permanent residence in the town of 
i^acca. ihe Judge refused to issue a commission for her examination at 
hi satisfied that she was ill or in such state of 

witho. 1 *^^^ be removed to her own residence at Dacca 

TnoEher ° 1 defendant made 

wmIt ^PDl'catiou to be examined at Itna supported bv an affidavit, 
which application was remsed, the Judge saying that he had on previous 

occasions disbelieved the defendant’s plea of illness and still adhered to 

luat opinion ; that he was further ipclined to bslieve that the defendant did 

comply with the Court’s order, but was simply trving to put 
off the disposal of the suit, ^ ^ 

Code of Civil Procedure (Act XIV of 1832) it is 
enacted that no decree shall be reversed or substantially varied nor shall 

irregularity 

P’^ssed in the suit or otherwise 
anec.ing the merits of the case or nlia jurisdiction of the Court. It is 
apparent in the judgment of the Subordinate Judge that if the defendant 

evidence in support of her written 
L oj statement he would not have believed it, and in their Lordships’ 

hv not reasonably have prevailed against the evidence given 

y he plaintiffs. The High Court also appears to have thought so for it 

interest of justice 

Whether evidence taken, 

herfifn!!^ properly exercised his discretion when 

ijj , ^ issue the commission need nob be de’iermined Possihlv if- 

would have been prudent to issue it. bat their Lordships are of .ip/Ln 
merits oUhe^aie^^ defendant’s evidence has certainly not affected the 
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As to the second ground of appeal they think the law has been 
neither misunderstood nor misapplied. They will humbly advise Her 
Majesty to dismiss the appeal. The appellant will pay the costs of it. 

Appeal dismissed. 

Solicitors for the appellant ; Messrs. T. L. Wilson d Co. 

Solicitors for the respondents : Messrs. Lattey d Hart. 

C. B. 


23 C. 816 fP.C.) = 25I A. 77 = 2 C. W. N. 385 = 7 Sar. P.C.J. 820. 

PRIVY COUNCIL. 

Present : 


Lords Hobhouse, Macnaghten and Morris and Sir R. Conch. 
[On appeal from the Court of the Judicial Commissioner of Oudh.] 


Faiz Muhammad Khan iPlaintiff) v. Muhammad Said Khan 
{Defendant). [18th February and 1st April, 1898.] 

W\ll--Construction of loUl — Comiricction of the will of a taUikhdhar — of estate 
devised- UnliviUed gift of share of profits in a tulukhdari estate. 

The will of a talukhdor, wbo left dauf^hters, declared that in respect of his estate 

in its entirety and without division, the engagement for the revenue should be in 

the n^ame of his eldest daughter’s son and so continue. Besides this grandson. 

another, the son of his second daughter, as well as two other daughters of the 

testator, were to be equal sharers entitled to the profits of the estate. Of this 

estate the will said : “The profits may be divided equally among all the four 
persons.” -i 

The/a/«fe/i bad boon included in the first and third of the lists prepared in 
conformity with the Oudh Estate’s Act, 1969. 

On a question whether under the will the son of the second daughter took a 
heritablo interest, or only a life-estate, to which, it was argued, the gift was 
confined by rea.son of its being only of the profits : — 

[817] //e/d that, in order to show thau an unlimited gift of tbo profits was less 

than a gift of tho corpus, some evidence should be found in the context, or in the 

circumstances afleoting the property, tending to show restnotion of the interest 
given. 

No such evidence having been found hero, the interest given by the will was 
declared to be beri^table in tho case of the testator’s grandson, who was the son 
of his second daughter. This grandson dying soon after tho testator, had bequea- 
thed his interest to the present appellant, his father. 


Afpkal from a decree (3rd June 1892) of tho Judicial Commissioner 

of Oudh, affirming a decree (9bh October 1833) of the District Judge of 
Rae Bareli. 


The plaintiff, appellant, brought this suit on tho 14th January 1888, 

claiming title to a share in the profits of a talukh. This share had been 

bequeathed to him by his son, Sultan Khan, who died on the 4 th July 1879. 

Sultan Khan’s share in tho profits of the talukh had been dsrived under 

Uie will, dated 21st February 1873. of his maternal grandfather Abdul 

Halum Khan, who died on tlie 23rd February 1878, the talukhdar of one 

moiety of iabikh Amawan in the Kao Bareli District. Tho plaintiff had 

married Abdul Hakim's second daughter, and Sultan Khan had been his 
son by this marriage. 


In 1858. ati the second summary sefctlemont. Abdul Hakim obtained 
settlement with the Government in respect of his moiety of Amawan. 
Afterwards a sanad was granted to him, and his name was entered in the 
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first and third of the lists prepared under the 8th section of the Oudh 

Estates Act 1869 _ In virtue of the latter entry the descent of the estate 

o the .5a/iaa-holdiDg talukfidar was thereafter to be regulated bv 
primogeniture. ^ 

father and devisee of Sultan Council. 

Khan, deceased m 1879, to a one-fourth share, on the ground of its 

having passed by the will of Abdul Hakim whom Sultan Khan had 
survived. Another claim had been at one time put forward in this suit to 

' Abdul Hakim had devised to his daughter Shabhan. 


1898 

APRIIi 1. 

Privy 


25 G. 816 
iP.C.)- 
25 I. A. 77 = 2 

rru* 1 1 ■■■ — ^ w uc/ »ixa uauKuiyr onaonan 

This shaij, by reason of tbaC daughter having died before the testator 

had lapsed into the talukhdari estate. That claim, which had reference ^ 

which both’thrr'' f ‘^PPPP'^ed on facts ^^0. 

which both the Cour s in India had concurred in negativing, [818] and 

ram^wWch r'Tf ' >^‘Sht, however, to the one-fourth 

hare which nad been Sultan s, deoended on questions of law. These 

hir;'h of Abdul Hakim conferred upon 

io W duri!;^h,°s ?;S! ■" •“ oc only 

‘5" 1SJ3 'bdul H.ti,o hod previously m.de three other 

f Sopte»b„ 1870. The n.oturisi eoot.p.s o1 

a»H appear in their Lordships’ judgment. 

of Ah^nl'^^i“®'“ talukhdar. on the death 

Court of niiuor in 1878, the 

Court of Wards had charge until 1887, when Said, on obtaining possession 

Sad beTf 'b® '^f'o now sued for t'iie share 

coat had been devisea to his son, and by his son to him. 

Will oMii^miiT foto'^est conferred upon Sultan Khan by the 

W li of his maternal grandfather was a personal right to maintenance 
which came to an end on his death. maintenance. 

by thl^vii^‘t^‘^'' Judge held that no proprietary right in the share given 
y tbe will to Sultan Khan was cooferred bv it. There was a remedv 

SXrer sh^ T® distribute, that each 

u thereupon have a part set aside for him. The present 

S the ootained possession. The will, directing 

undiviSe/ ff '^’^® “^“® ®f Said, entire and 

^he nr^fi^ this suit, which, as claiming a share of 

profits, was premature. Ha dismissed the suit. 

H« Commissioner, on appeal, was of a different opinion 

absolute, and that 

the son s will in favour of the father must taka effect, conveying to him 
TOflo ® four annas share bequeathed. Accordingly the suit 

amount of the profits in question, under s. .566 of the CiS Soc^dl 

*‘^® “ade by the District Judge the appeal came 

JndT" under s. 8 of Act XIV of 1891 Inorer 

succeeded the former in office was of 
op mon that the gift made by the fourth will to Sultan Khan was merelv 

rt The : f “-oteoance. No words of inheritance ac^oLpanfed 

bequeath^a," Personally, in which he had no power to 

9 ath any interest. On the other hand, the defendant took the 
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1898 talukhdari estate unrestricted by there having been to Sultan Khan a 
apr^ 1 . gift of a varying sum unaccompanied by any words of inheritance. 

Privy m judgment the Additional Judicial Commissioner concurred 

CoDNriL decision of the District Judge was dismissed! 

‘ the dismissal of the suit affirmed. 

25 C. 816 plaintiff appealed. 

(P.C.)= Mr. J. D. Mayiie, for the appellant, argued that the Courts ^vere 

25 I.A. 77 = 2 wrong in holding that the share given to Sultan Khan by the will of the 
C.W.N. 885= 21st February 18/3 was only a liio-interest in the profits, terminating 
7 Bar, P.C.J. on his death. Under the will the interest given was not merely for 
320, maintenance. The interests of the four sharers were all equal and 

absolute. The special provision for Said only entitled him to be the 
shaier responsible to the Government in engagements for the revenue. 
The remedy given to the other sharers for enforcing their claims, should 
that course be necessary, was not inconsistent with the provision that 
the estate should remuin in the name of Said entire and indivisible. If 
it would bo inconsistent that certain portions of the estate should be set 
apart, where distribution might have been withheld, and yet that the 
estate should remain entire, this remedy might fail ; but this would not 
invalidate the bequest. Thao the tcilukh should be possessed by one person, 
himself a sharer, with others equally with him entitled to share the 

■ * * . , he eh e u t , and they were not incon- 

sistent with one another. 

Ml. Laioson Walton and Mr. G. W. Ai'athooyi^ for the respondent, 
contenden that the taliikh being held subject to the rule of primogeniture^ 
the whole scheme of the will, according as it did with that rule, 

required that the estate should remain undivided and entire; 

the result being that the bequest [820] in favour cf Sultan Khan would 

be aliie-interest only. The words of the will of the 21st February 1873 

had been rightly construed by t)ie appellnte Court on this point. The 

gilt, as limited to a share of the property, was a gift for maintenance for 

the life of the grantee and not an estate of inheritance of which Sultan 

Khan could dispose by his will. As a suit for the share of the profits the 

suit was nremature. As to the general restriction on the power of a 

testator to give more than one-third of his property in legacies without 

the consent of the heirs, reference was made to Macnaghten’s Mahomedan 

-Law, chap. VI, para. 2, and to the judgmonb in Khajoorooyiissa v. Roioshan 

Jehan (1). 

Mr. J. D. Mayne replied. 


JUDGMENT. 

On 1st April their Lordships’ judgment was delivered by 

T., Hobhouse. The sole question in this appeal is whether Sultan 

Khan, the grandson of Abdul Hakim Khan, took under the will of his 
grandfather a heritable interest in his grandfather s talukhdari estate, 
bultan IS dead, and the plaintiff, who is now appellant, claims to represent 
him. The estate is one of those which were entered in List III of Act I 
of 1869 : which means that, not being one in which the custom of primo- 
geniture had previously prevailed, the talukhdar elected that it should 

so descend in future. The defendant and respondent Said is another 
grandson of the testator. 


(1) a 0, 184 (198) = 3 I. A. 291 (307). 
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The plaintiff claimed a further share in the estate, being that which 
was devised to Shabhan. a daughter of the testator, who died in his 
lifetime. That claim has been decided against him, and is not revived in 
this appeal. At r.he hearing the District Judge wholly dismissed the suit, 
ho dmg that Sultan took no more chan a life interest under his grandfather’s 
will, ihe plaintiff appealed, when the Acting Judicial Commissioner, 
Ir. Dyson, held that Sultan tookau absolute interest ; and he remanded the 

question (among others) to what share of profits is the 
plainhtf entitled in the J-anna share of profits inherited by Sultan Khan. 

• ^^^and the District Judge found “that two persons have equal 

rights to this Item ; one of them is Mussammat Aziz-un-nissa. and the 
other IS plaintiff as representative of Sultan Khan.” [821] With that 

Q mg the appeal came again before the Judicial Commissioner’s Court 
for hual disposal. The Court then consisted of the Judicial Commissioner. 
Air. Burkitb, and the Additional Judicial Commissioner Mr. Howell. Those 

r. Dyson’s decision ; 

, considenng that Sultan took only a lifo-interest, dismissed the appeal 
with costs. That had the effect of aftiiming the District Judge’s original 
decree which dismissed the suit with costs. 

The testator was a Mahomedan gentleman who married two wives 
an i had children by both of them. His will, which is now to be 
construed, takes notice that a daughter has just been born to him bv his 
secoQO wife and then proceeds — 

I do execute this will, in modification of my will, dated 19th 
September 1870, and got the same duly registered, so that after my demise 
the engagement in respect of the rlaka (estate) in its entirety and without 
^vision may be made in t'ne name of Muhammad Said Khan son of 
Mussammat Shahzadi Bihi, my eldest daughter by my first wife and that 
Muhammad Sultan Khan, sou of Mussammat Umrao Bibi, my second 
aaughter. by my first wife and Mussammat Moti Bibi. my third daughter 
ny my first wife, and Mussammat Shabhan Bibi my fourth daughter from 
my second wife, may be as eo.ual sharers (wich him) entitled to appropriate 
profits, ann that the profits of the said estate after deducting therefrom the 
^ovenimenr, revenue, talukhdari, and ahl-i-biradri (members of brother- 
hood_l_ expenses may be divided equally among all the four persons. 

"o one act contrary to this. Should any one do so, bis act 
Shah be null and void both before the authorities for the time being and 
the member of the brotherhood. If in case Muhammad Said Khan fail to 
aistribute the profits, or raise a dispute over the distriburion, each sharer 
s all he competent to have with the help of the Government set apart for 
Dim lands yielding his share of profits ; but the estate shall continue in the 
name of Muhammad Said Khan entire and andivided.” 

This will was made on the 1st February 1873, and it is not now 
laputed that all former wills were revoked by it, or that it is the only 
mstrument now to be construed. But it is not unimportant, especially 
ith reference to the argument founded on the testator’s preference of 
Primoganiture for his talukh, to see how be had dealt with it by foi'mer 

^f 1873 °° were his actual dispositions immediately before the will 

in of India thought it important for the quiet of titles 

AV„q 1 A I • ialukhdars should bo advised to make wills, [822] and 

bia advised as early as October 1860. In January 1861 

Shahri^-'^^u® daughters by bis first wife, and ho provided that 

hzadi, his eldest daughter, should be lumbardar in his place, and that 
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should be subordinate co-sharers in equal 
the 5rh On^ h ® ffirffi. ° Sultan ; and on 

twl “'■ P”“°geniture. He directed trat^s 

two other daughters then childless, should get maintenance from Sultan • 

, nn TJ' ^ they should not remain on terms of peace aed 

concord, his three daughters should be proprietors in equal sharL, Sultan 

?a d^ Th" ^ When the e'dest daughter Shahzadi gave birth to 

Said, tne testator made a third will, dated 9th September 1870. Bv it ha 

estate to Sultan and Said in equal shares and made them' joint 

maintenance^ The fourth and last will was, as stated, made upon S 
birth of another daughter, Shabhan. ^ 

will have heard no reason founded on the language of the 

the o- ‘he interest of Sultan to a life-estate except that 

nmiTf , ® of profits. But in order to show that an unlimited gift of 

t^be conteir^ evidence should be found in 

thLTnrd!h '“fp '! eiroumstances affecting the property. It apnears to 

thrciff h ^ H ^ M f*ir from favouring the restriction of 

£!d LutdirIci r1 give the estate to 

Sid, but diiects tuat the engagement shall be made in his name. When 

four ° ^ deducting revenue and expenses, he puts all 

far" iT't I sharer shall have 

intore^f\^V.i?"’ as eiving a heritable 

incetebt to buhan, and it is not shown from any of his r823l fornifir 

sioL°Tn any^fuJ Seif^'T’’ 

the LL 7 ^ ^ ‘ ordinary sense, or that he looked upon the -ift of 

n i; orihr heneficial interest. Z that hefant 

su.m"us in em'ilr r' according to primogeniture, and the 

enn IP ' “ haros. Ill the will of October 1861 he provides for 

chic't th ° P'^ooi'ietorship in case of dispute; and in the will of 1870 he 
Theh'’wdriff?s fh-andsons eqSuv 

wl " n nil! ; “ ' ® «hare. The District Judge found that 

not he hound 1 V a'"'" 1 ^he is not a party to the suit, and would 

confiim U ell ^ '*• •^hoir Lordships prefer to 

this app!al The"' of ‘he will on the points argued in 

A del ation of Hie r ' ^hare in the tahckh. 

tonne ■ nature Of the devise to Sultan will enable the Courts 

on'i.™ “ “r" "r »' sui..:“ 

Their Lordshins tlinl-Tlln ’ o'*-o«“sta-es of the talukh. 

decrees of fcho tudiVi I r* • course will be r.o disoharpe the 

.ttri- -rS 
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.'SI r fi?»' “ 

M.lerTo 6hi‘V‘‘: “?>" 

*b.’,.ioS: s iv ™ s" zsr i? 

costs. ■ Uiieie.oie the respondeoc must pay the 

Sohctois for the appellant ; Messrs. T. L. Wilson cS Co. 
i^oiicifcor for the respondent : Mr. J, F. Watkins. 


1898 

APRIL 1. 


Privy 

Council. 


25 C. 824 (P,C.) = 25 I.A. 109 = 2 C.W.N. 321 = 7 Sar. P.C.J. 298. 

r824] PRIVY COUNgiL. 

Present ; 

Lords Eobhouse, Macnaghten, and Morris and Sir R. Couch. 

[On appeal from the High Court at Fort William in Bengal.] 

BiswAc.?p!f {Appellant) v. Umesh Chunder 

Biswas {Respondent). [9th and 10th February, and 5th March. 1898.1 

« Execution of will- 'J\ stamentary Capacity-Evidence-Burden of proof 

ST, r,r,s 

The proponent’s ca<=0 was th^t the will had been signed for the Cp-- f ■ u- 
presence by another person authorized by him and !hat he v.! f "J" 

disposing mind at the time, though unable to'wrRe bts 1,^0 A «nd 

«r t tF'' 

sr ?. firr i', 

tR-, u C.W.N. 824 (826) ; 12 Ind. Ca=. 393 = 10 M.L T. 301 = (19U) 2 M.W.N. 330.] 
Appeal from a decree (I9fch August 1893) M) nf n 

d°.T,siSg\ SKhSlS"’ •’“■'SO o' 

under aSv oTLll application for probata of a will 

died on the l^h mS'i Ml Meberpur, Zilla Nuddea. who 

t'Lr" 1®’' o"'-pZ,£‘£fh 's's 

estate of th A Ghowdhry, a cousin, and manager of the 

the 18th M ha vmg lomed la the petition, withdrew from it on 

1891 Th^ ^ Matter of these entered a caveat on the lltb June 

*^*^®*^ conducted as a suit. 

having had a Mohim Chunder 

stioke, was unable to use his hand to sign his name 


2S C. 816 
(P.C.) = 

25 I.A. 77 = 2 
C.W.N. 385 = 
7 Sar. P.C-J. 
320. 


C XIII~68 


(1) 21 C. 279. 
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but directed Troilokya Nath Biswas to sipn his name for him. Umesh 
Chunder filed a written statement, denying that the will had been duly 
executed, and averring that the deceased was not in a state of body or mind 
to be able to make it. An issue wa^ framed to raise the question, and 
thereuDon the Officiating District Judge found it to be substantially true 
that Mohim Chunder had had at the time consciousness enough to authorize 
Troilokya Nath to sign his name for him. and that he had made the will, 
which accordingly was admitted to probate. 

The High Court fPiGOT and Banerjee. JJ.) on the appeal of Umesh 
Chunder, afrer deciding that the issue of due execn^iori raised the question 
of the alleged testator’s testamentary capacity, found on the balance of the 
evidence that he had not possessed it ; and that there had been no proof 
that he had known, and apnroved of, the contents of the will. 

They reversed the decision of the original Court, and refused to admit 
the will to probate. 

The judgment of the High Court is reported at length in I.L.R, 21 
Calc.. 279. 


On this appeal — - 

Mr. A. Cohen, Q. C., and Mr. G.W^, Aratlioon^ argued that the decision 

of the first Court should be maintained, Parker y. Felgote (1) was referred 

to, in which case it had been decided that where a testatrix had previously 

given instructions for her will, and at the time of the execution recollected 

that she had given tho^e instructions, and believed, as was the fact that 

the will accorded with them, that state of things was sufficient for probate 
to be allowed. 


Mr, t/.D. Mayne, for the respondent, contended that the dispositions 
of the will could not have been originated with the alleged testator in the 
state in which he was. There was no evidence that the first draft emanated 
from him ; and there was a blank period between the time when the draft 
was made and the alleged execution of the will. 

[826] Mr. A. Cohen, Q. C., replied. 

JUDGMENT. 


Afterwards, on March 5th, their Lordships' judgment was delivered by 
Lord Macnaghten. — In this case the appellant Rash Mohini Dasi 
* j a document as the will of her late husband Mohim Chunder 

Biswas, who died on the 18th of March 1891. The Dial, riot Judge of 
Nuddea admitted the document to proliate. The High Court on appeal 
reversed his decision and dismissed the anpellant’s petition with costs. 

The sola question in issue before the High Court was the testamentary 
capacity of the alleged testator. 

After a very careful review of the evidence from which nothing is 
omitted, and in which nothing seems to have been undulv pressed, the 
jew-ned .Indges of the High Court state the result of their opinion as follows : 

c. evidence of Dr. Bepin” — Dr. Benin was a duly quail- 

faed doctor who attended Mohim during the latter part of his illness- 
aided bv the admissions of the plaintiff’s witnesses, the history of the 
Illness and the circumstances of suspicion which arise in the case, lead to 
the conclusion ffrstthat Mohim is not shown to have had due testamentary 
capacity ; secondly, that the balance of evidence in this diffioult case is on 
the whole to the effect that he had not testamentary oapaolty ; and that 

there is no adequate proof whatever that he knew or approved of the 
contents of the will.” 


(1) (1883) L.R. P.D. 171. 
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agree SO entirely with the conclusions at which the 
Learned Judges have arrived and with their estimate of the evidence that it 
will not he necessap- for them to go through the facts in any detail. 

dauohtr,^lnd'^r‘^ ““ *^ 1 ® ^>‘3ow he left an infant 

cau^htei and two uncles, the younger of whom Umesh Chunder Biswas 

the present respondent, opposed the grant of probate. Mohim had a 

ETkhq ’'" January 1891. A native doctor named 

Eakhal was called m and attended him for about five or six days Then 

he was tinted by a Aiodrrrx? or native practitioner whose name does not 

aopaar On he 2.-ui of March he had another seizure doctom 

[sS] T^ritT -J^actitioner called Jasoda. 

L8 7J They attended him constantly until his death. It seems to have 
^en determined rather against the advice of the doctors that if possible 

^weTeitmadeTr" ^th. However, as 01 . 00 ^ 1 X 00 : 

house he had another seizure, which after a few days proved fatal. 

Khan . by Khetter Chowdry 

tot ori:ci::r and trusted adviser. He was 

cne piincipal, if nor. the sole, actor ni the drama. 

a dav Df- Bepin either on the first day of his attendance or 

a day or two afterwards, said something about a will. It is not very clear 

5o‘h ttarLrs'nn" 

tut what he r"" H r ^ '‘^serts 

be i-radv to u considering Mohim’s condition they should 

Whaf ■ ^ executed id case ho became at all better" 

.b„« ..T, set 

Bah:i iff ^ fu' ^ made at once. He says he told the patient " Benin 
Banu IS saying that you should make a will.” . . . Mohim said “ Let 

a will be made and then I shall go to ‘ Calcutta.' ” . .1 and Mohim 

beISfSin ^ N properties illh 

NeJther his wffe^n^ V X °"® there at that time. 

did not tell him to ask either his wife or mother-in-law about it He did 
not forbid me to speak of it to anyone except his uncle and his enemies 

L ai Mohim-s sister, and one of his aunis “did 

ot also tell his wife. I did not speak of it to Mohim’s wife and familv 

aU o" the 24th 

T 4 . ^ Soou {7bh and 8th of March). There were five executors 

Thel ^ tell Umesh or his sons' 

the 91 f ^ ^ the note. This was on 

£: fo Bh°,L f March). I have a draft. I handed over the 

sitHno • ^ h^®®P 't with the miscellaneous papers. I made the draft 

of the^2L-d7X °f ®®tchery. Mohim saw the draft on the morning 
r828lL^ March) after washing his mouth and his hands^ 

to the 256h °f P''®®®®t at the time. The doctor went daily f. om the 20th 

foruL Mohim forbade me. He forbade me from the 20th. He 

rin I- Let no one know.’ On one occasion be named the 

thtT u ‘®11 ‘hem. He said to me ’ I do n^ know 

by tU according to law, go and get it revised 

Biswa: ^ ‘he 24th through Taruck 

94 .fk -DU i’ ‘ • J-Q 0 draft came from Meherpur on the night of tho 

I wr^rA ^ just an alteration here and there What 

ote was there but two conditions were added. Besides AbinashBabu 
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1 tiied to get a draft drawn un by Naraburri JBabu, also I tried to 

do so by means of a letter purporting to have been written by Mohim Babu 

on the 21st or 22nd In it I put down paragraphs of the will. Nara- 

burn Babu’s draft came by post a day or two after Mohim’s will had 

been executed. It is with Bbusan. Naraburri Babu sent a letter. It is 

in the serishta. . . After Mohim had determined who should be 

executors and said These persons are to be the executors ' I did not 

Siiy anything. He said that on the night of the 20th when we consulted 

toeethei. Bepin doctor came that day. I do not remember whether I 

01 Mohim snoke about the terms ot the will. Mohim spoke about the 

terms. I gave my opinion. I did not myself suggest any of the 

... It took ten or twelve minutes to read Mohim’s will. 

That was on the night of the 24th. He read it to himself. He read it 

in a low voice.” The story told on behalf of the petitioner further was 

that Khetter’s draft was sent to Abinash the pleader at Meherpur on 

the morning of the 7th of March by the hand of Taruck. a gomashta 

in Mohim s employ. Taruck says that Khetter gave him a letter along 

with it addressed to Abinash. Then he adds " Mohim said ‘Take this 

^itei and get the draft corrected by Abinash Babu and bring it back.’ 

He said There are four executors and my wife will also bean executrix.’ 

He further said Es. 300 is set apart for my wife’s pilgrimage, it has to be 

made Rs. 600.’ He further told me to ask Abinash to keen this secret 
that there may be no row.” 


1 utting aside for the moment this alleged conversation with [829] 
Taiuck, and Klietter s statement that Mohim spokeof the will to his wife 
and sister on the 7th and 8uh of March, it will be observed that up to 
this point no one was in the secret hut Khetter. Everything took 
place between Khetter and Mohim alone. It is not very clear whether 
Taiuck intended to represent that be had a conversation with Mohim in 
person or whether he was onlv repeating what Khetter told him. Either 
way the story is incredible. When Khetter was sending written instruc- 
tions to Abinash why should he have entrusted part of the testator’s 
wishes verbally to a messenger? If wo are to take it that Taruck had a 

conversation with Mohim about the will in Khetier's nresence how is it 
that Khetter says nothing about it ? 

Ihe will is said to have been executed on the following day. the 
Hth of March, between 4 and 5 P.M. There seems to be no doubt that 
on that day there was an assemblage of persons hastily collected by 
Khetter, All were servants of Mohim except Shama Churn who was 
Ivhefter’s brother-in-law, and Eakhal, tho doctor who attended Mohim on 
the first attack. A person was stationed at the door to keen out 'enemies’ 
or to give \yarning of their approach. Mohim was propped up in bed. 
ihe will which had been copied out by one Troilokva was put into his 
left hand over which he still had sonae power. Troilokya signed for him. 
He touched the pen. Then Shama Churn signed and read the will aloud, 
ihe other witnessess signed and the ceremonv was over. Khetter put ' 
the will in his own box. After Mohim’s death "he made known tho fact 
of the will having been made.” He handed over the will to the appellant, 
ihe appellant and Mohim applied jointly for probate. But Khetter 
afterwards withdrew his application at the instance apparently of the 

appellant 8 maternal uncle. There were other reasons be said. He was 

forbidden to act by Umesh, the respondent. 

Tne will Itself is fairly simple and not very long. Tho testator begins 
by Slating that Umesh and his son had not behaved well to him: they 
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I used to go and visit him daily for 15 or 16 days. Before I went there 
Mohim was under the treatment of a kohiraj of Mankar. I sometimes 
used to stop at Mohim’s house for 24 hours. When I went on the first 
day Mohim had but little consciousness. For the first day or two he 
replied to questions with great difficulty. After that he could not speak 
at all, but used to try and make sounds. He did not always try to do even 
this. After I had repeatedly shouted to him he used to try and make a 
sound. I saw Mohim on the morning of the day before that on which it 
was proposed to take him to Calcutta. I went in the morning of the day 
before that on which it was proposed to take him to Calcutta. As regards 
Mohim's senses on that day I only say this that he could taste food and 
he used to woep and again to wipe the bears from his eyes as he looked at 
people. He could take down the first part of each spoonful, and the latter 
part of it had to be withdrawn. I did not hear him speak, and be did not 
speak to me. Ho used to be made to sib up in order to [832] be fed. I 
came away at 10 or 11 that day. I was against his being taken to 
Calcutta. The reason was that tho whole of the brain had become diseas- 
ed, and if he received any shock tho probability was that he would get 
apoplexy. The next day at 9 or in the morning I found the patient 
almost in a moribund condition.” 

As regards the testamentary capacity of the alleged testator their 
Lordships agree with the High Court in thinking that the oral evidence 
on behalf of the respondent outweighs the evidence on behalf of the appel- 
lant. And in this connection it must be borne in mind that Mohim does 
not seem to have had any intention of making a will before his illness. 
It is not like a case in which a testator exocutos a disposition of hi'; property 
for whicli instructions hfive been given or preparations made while the 
mind was in vigour. 

Apart, however, from the oral evidence there are several matters 
which in their Lordships’ opinion tell heavily against the appellant. What 
reason was there for keeping in tho dark the two doctors who were in daily 
attendance on tho patient ? If it be true, as Khebr.or says, that Dr. Bepin 
suggested that a will should he made by Mohim in the state in which he 
was when he paid his first visit, it would only have been natural that he 
should have been consulted. No doubt Khebter savs that Mohim forbade 
im to tell the doctors. He looked upon them as people of the other party 
because they were friends with Umesii and attended his family. But 
then Shama Churn was on good terms with Umosh, and yet Khetter 
called him in to witness the will, and he was permitted to read it aloud. 
It is suggested that Mohim was afraid that something would happen if 
Umesh were told. But what is it that tho testator is said to have been 
afraid of if Umesh had known of tho will? Not that there would have 
been a row. as some of the witnesses said, but according bo Khebter’s 
evidonoo only this that Umesh would discontinue his visits. Tuan again 
why were not the wife and sistm' called bo speak to Mohim’s mental 
condition at the time the will was made? Khetter says that the testator 
himself bold them about the will on the 7th and Bth of March It is true 
that when the plaintilFs evidence was [833] closed the District Judge was 
asked to let them he examined, but then it was too late. Lastly, it is a 
very important fact that Khetter does nob produce the draft which he says 
was sent bo Ahinash and returned by him, nor was Abinash himself called 
though he might have thrown some light upon the case. 

On the whole, their Lordships are of opinion that the High Court 
came to a right conclusion. Tho making of the will from first to last was 
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Appeal from a decree (19th July J895) of the High Court, reversing 
a decree (27bh July 1892) of the Subordinate Judge of Mozufferpore in 
Tirhoot. 

The appellants, pi lintitfs in the suit, were the owners of a mehal 
described in the books of the Collector of Tirhoot as the senarate 5 annas 
share of the village Shazadpur Anderkilla, entered on the register of 
revenue-paying mehals, or tauzi, under the number 3592. This share had 
been purchased by Balkishen Das, and a brother whom he had survived, 
in 1883, and belonged fco the appellants, the jumma having then been 
Rs. 89-8-7, Part of the plot having been taken up by the Government 
for a State purpose, ^the revenue payable was reduced to Rs. 82-14-9, 
Prom the f)eginning of the ownership of the appellants, down to March 
1891. the payments which they made amounted to Rs. 691-14-9, but the 
instalments due with the above abatement amounted only to Rs. 663-6-0 ; 
and there [8353 should have been a credit entry, to the account of 
the mehal No. 3592, after payment of the March 1891 instalment of 
Rs. 44-15-3. By a mistake in the debit entries against that mchaU it was 
represented as iri debt for revenue to the amount of Rs. 7-15-5 in March 
1891 ; and for this arrear it was sold hv order of the Collector on the 
5bh St^ptember 1891. The respondent on this appeal was the purchaser. 

Against this an appeal by petition to the Commissioner of Revenue 
was preferrod on the 25bh February 1892, hut having been filed after the 
period fixed by s. 2 of Bengal Act VII of 1868 without any extension of 
that period having been ordered for the petitioners, the appeal was 
rejected. 

The facts are stated in their Lordships’ judgment : — 

The main questions were : (1), whether a. 33 of Act XI of 1859. and 
s. 2, Bengal Act VII of 1868, did net exclude the present objection from 
the jurisdiction of the Civil Courts, in consequence of there not having 
been an anneal upon it to the Commissioner : (2), whether it had nob 
been necessary for the plaintiffs, in order to rely on remission of revenue, 
to proceed in conformity with s, 8 of Act XI of 1859, which enacts that 
the plea that money belonging to the defaulter sufficient to pay the 
revenue was in the Collector’s hands shall nob bar a sale unless, after 
application in due time made, the Collector shall have neglected to 
transfer the money in payment of the arrear of revenue due : (3), whether 
the Government should not have been made a respondent on this appeal, 
having been a successful defendant in the Court below. 

The present suit was brought on the 27fch July 1892, alleging that at 
the time of the sale there was nothing duo to the Government in respect 
of the estate sold, and tliat the sale was contrary to law. 

Tile Government, under their statutory style, were made defendants, 
as well as the purchaser Mr. C. F. R. Simpson. The defence tiled by the 
Collector on behalf of the Secretary of State for India was first, that as no 
appeal under s. 2 of Bengal Act VII of 1868 or s. 33 of Act XI of 1859 
had [836] been perforrad to the Commissioner, the suit was not cognizable 
under the latter section : secondly, that tho remission was not entered in 
favour of this estate in the Collectorate books. Tho defence filed by the 
other defendant was the same, but he expressed it that, as to the remission 
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Mr. J, Phillips^ for the respondent, contended that the appeal should 
not proceed without the Secretary of State, who was a defendant in the 
suit below, being made a party respondent. The present respondent was 
entitled to claim, under s. 35 of Act XI of 1859 that, if the sale should be 
declared void, the Government should be ordered to refund to him the 
purchase-money, with interest. The Subordinate Judge had ordered that 
the defendant, now respondent, should jointly with the Government 
pay the plaintiffs’ costs. If the High Court's judgment should be revers- 
ed, the plaintiffs would have that order in their favour ; while, as regarded 
the Government, the decree of the High Court [ 838 ] would still remain,- 
and would remain a final decree. It was submitted that the sale could 
not be set aside, or declared void unless it should also be declared void as 
against the Secretary of State. At present, whatever might be the result 
on this appeal, as things now stood, the decree which the present respond- 
ent supported, would remain final as regarded the Secretary of State : 
and it followed that the latter should be treated as a party necessary to 
any complete decree on this appeal. 


In any view, however, it was submitted that the suit was not 
maintainable, inasmuch as no appeal in conformity with s. 33 of Act XI of 
1859, and s. 2 of Bengal Act VII of 1868, had been duly preferred to the 
Commissioner. It was a matter of the due construction of the Kevenue 
Kegulations and Acts. For the purposes of sales in default, the ColLeotorate 
books were the guide ; and there were special proceedings, by way of remedy,, 
to secure proprietors. It was sufficient to support a sale that there was 
an arrear of revenue within the meaning of s. 2 of Act XI of 1859. 
Credits to estates had to be entered in the books, and an abatement was 
not credited unless upon application made. This was apparent from 
the requirements of s. 8 of Act XI of 1659. There had not been any such 
application in reference to estate No. 3592. The sale was made for arrears 
appearing due in the Collectorate books, and that appeared there with the 
acquiescence of the appellants : and it was valid so far as the purchaser at 
the auction sale, now respondent, could discover. Reference was made to 
Baijnath Sahu v. Sital Prasad (1) ; Gohind Lai Boij v. Eainjanam 
Misser (2) ; Lala Gauri Sanker Lai v. Janki Pershad ('3); Lala Mobariick 
Lai v. Secretary of State for Lidia (4) ; and Bal Mokootid Lai v. 
Jirjudhan Boy (5). 

Mr. J. H. A. Brayison was not heard in reply. 


JUDGMENT. 

Afterwards, on the 14th May, their Lordships’ judgment was deli- 
vered by 

[ 839 ] Lord Watson. — The appellants, plaintiffs in the present suit, 
were, until the 5bh September 1891. proprietors and in possession of a 
separate 5-auna8 share of the village of Shahzadpur Anderkilla, situate 
within the Collectorate of Mozufferpore. 

Down to the year 1884, the jumvia or annual revenue payable to the 
Government in respect of the said 5-annas share was Rs. 89-8-7. In the 
beginning of 1884, the Board of Revenue sanctioned a reduction of the 
revenue annually payable, to the extent of Rs. 6-9-10, thus fixing thejumvia^ 
for the future at Rs. 82-14-9 instead of Rs. 89-8-7 ; and their decision 
to that effect was duly communicated to the Collector of Mozufferpore by 
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below its amount. There is nothing to show that any of these payments 
were made on account of the old juniTTid, with the exception of the erro- 
neous entries in the Collector’s books, for which he alone was responsible. 

It was not within the right, and it certainly was not the duty, of the 

appellants to examine and check these entries. 

[84l] The Subordinate Judge, on the 1st September 1893, held that 
the suit was not excluded by the failure of the plaintiffs to present an 
appeal within due time, under s. 2 of Bengal Act VII of 1868 ; that in 
point of fact there was no arrear of revenue due by the appellants at the 
time when their property was sold; and that the sale was illegal and in- 
jurious to the appellants. He accordingly declared the sale to be inopera- 
tive, and decreed possession of the property sold to the plaintiffs, with 

costs. 

The respondent in t* his appeal brought that judgment under the reveiw 
of the High Court at Fort William, when two of the learned Judges, Sir 
Henry Prinsep and Chunder Madhub Ghose. JJ., reversed the decree of the 
Subordinate Judge and dismissed the appellants suit, with costs to the 

present respondent in both Courts. 

The following were the grounds assigned for their decision by the 

learned Judges of the High Court. They held, in the first place, that, in- 
asmuch as there had been no adjudication by the Commissioner upon the 
objections stated to the sale by the appellants, these objections were 
excluded from the cognizance of the Civil Courts by s. 33 of Act XI • of 
1859. If that course were permitted, the learned Judges observed that it 
would “ permit a defaulter in the payment of Government revenue, who 
desired to set aside a sale for irregularity with substantial injury resulting 
therefrom, practically to do so without any appeal to the Commissioner at 
all.” In the second place, they held that the appellants were debarred, in 
the present suit, from obtaining "any re-adjustment of account ” by reason 
of s. 8 of the Revenue Sale Law of 1859. because. " in order to comply with 
that law, it was necessary for them to have a transfer made to their 
credit of any amount to which they might be entitled, by reason of the 
abatement ordered by Government and which had not been properly carried 
to their credit in the Collector’s Register.” They wore accordingly of 
opinion that the appellants were without a remedy, although they indi- 
cated that the mistake was unfortunate, " and may also be said to be 
due to carelessness on the part of the office of the Collector.” [842] Their 
Lordships do not think that the decision of the learned Judges can be 
maintained upon either of these points, which they will proceed to notice 

separately. 

Section 3 of the Act XI of 1859 provides that, in default of payment of 
revenue, within the time appointed for each district by the Board of 
Revenue, the " estates in arrear ” in those districts "shall be sold at public 
auction to the highest bidder.” The Act does not sanction, and by plain 
implication forbids, the sale of any estate which is not, at the time, in 
arrear of Government revenue. The whole clauses of the Act of 1859, in 
80 far as these relate to sales, or to their challenge at the instanos of the 
proprietor, as well as the provisions of s. 2 of Bengal Act VII of 1868, are 
framed upon the express footing that they are to be applicable to the sale 
of estates which are in arrear of duty. The enactments of 1859 and of 
1868 are obviously intended to apply to oases in which, if the irregularity 
or illegality of the sale proceedings alleged by the objector be negatived, the 

sale will remain valid. But the chief and substantial objection upon which 
the appellants' plaint is based is, that at the time when their 5*anna3 share 
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The appellants, with the view of obviating the preliminary objection 
stated by the respondent, presented an incidental petition for an order 
making the Secretary of State for India a party to the appeal. The 
application was opposed by the Secretary of State, and was refused by 
this Board with costs. The respondent, notwithstanding, persisted in his 
preliminary objection at the hearing of the appeal. 

Their Lordships will humbly advise Her Majesty to reverse the 
judgment of the High Court, to restore the decree of the Subordinate 
Judge of Tirhoot, and to order the respondent to pay to the appellants the 
costs incurred by them before the High Court. The respondent must pay 
to the appellants their costs of this appeal, including their costs of the 
incidental petition already referred to. 

Appeal allowed. 

Solicitors for the appellants : Messrs. T. L. Wilson d Go, 

Solicitors for the respondent : Messrs. Sanderson. Adkin d Lee, 

C. B. 
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PRIVY COUNCIL. 

Present : 

Lords Hobhoiise. Macnaghten and Morris and Sir R. Couch, 
[On appeal from the High Court at Hort William in Bengal.^ 


SUKHAMONi Chowdhrani {Defendant) V. ISHAN ChUNDER 
Roy {Plaintiffs), [9th February and 1st April, 1898.] 

Coniribution^Joint debtors— Limitation Ad (YV of 1877). sc?i. 7/, ss. 19 and 20 aiid 
art, Ql— Acknowledgment of Liability— Interest paid on debt. 

By a payment into Court under an order on account of dcoroes for rent and 
revenue in arrear, due to the landlord zemindar from the joint owners of an 
under-tenure, their estate was saved from sale. In respect of a proportionate 
share of liability for money raised for this purpose one of the joint owners became 
liable to be sued by another of them for contribution ; and a question arose as to 
the applioation of art. 61 of sch, II of the Limitation Act, 1877. 

[843j More than three years before this suit all the joint owners had filed in 
Court a petition for the appointment of a Manager of their estate, who should, 
out of Its profits, pay debts and interest to creditors from whom had been 
borrowed the money for the payment into Court. 

Held, that this was an acknowledgment of the joint debt by the co*ownorwho 
had not contributed, within s. 19 of the Limitation Act. ; whence had followed 
the legal consequenoes, one of which was her liability to be sued within due time 
for contribution. Whilst the three years from the date of that acknowledgment 
were running, and at a date less than three years before this suit, interest on 
part of the money borrowed had been paid by the Manager whom the appellant, 

jointly with the other co-owners of the estate, bad authorized, as her agent, to 

pay It. » • 

Beld, that this interest, being clearly a payment in exonoration, pro tnnto of 

the plaintiff’s liability, was suoh a payment as was contemplated by s. 20 and 

gave a now departure for the period of limitation. 


[P., 3 Ind. Cas. 19 = 19 M.L.J. 650 = 6 M.L.T. 155 ; Rel.. 26 B. 662 (669) = 4 Bom. L. 
H 447 ; 4 Ind. Oas. 902 = 14 P.L.R. 1909 = 79 P.W.R. 1909*48 P.R. 1910; 12 

no R-.6C.L.J. 141 (1421; 6 Ind. Oas. 440=13 O.C. 

^ *^*^'^** Exp!.. 83 0. 613 = 3 C.L.J, 576 = 10 

C.W.N. 561: Appl.. 52 P.R. 1909 = 78 P.W.R. 1909 = 2 Ind. Cas. 102.] 


Appeal from a decree {18th August 1893) of the High Court reversing 
a decree (28th March 1892) of the Subordinate Judge of Tippera on a 
preliminary point, and remanding the suit for trial on the merits. 
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was the widow of Tilak Chunder Eoy, deceased, who 
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On an apneal by the plaintiff to the High Court, a Division Bench 
'^Norris and Banerjee, JJ.) was of opinion that there was not in the 
f'.greement of the 18th March 1885 any admission that the appellant was 
liable for any part of the joint debt, nor was there any promise by her to 
pay, nor could such promise be inferred from the proviso in the agree- 
ment that the Manager should pay off any debt of the appellants out of 
the income. 

2 They were further of opinion that the suit was nob one for compen- 
sation for breach of an agreement in writing and registered such as was 
provided for in art. 116 of Act XV of 1877 ; but was a suit for money 
paid to the use of the defendant, and, therefore, under art. 61, would 
have been barred, bub for what followed, in three years from February 
3rd, 1885, the date on which the money was paid. They also decided 
that the petition of the 22nd July 1887, with its accompanying schedule, 
was a clear acknowledgment of liability on the part of Sukhamoni for the 
money due to the plaintiff for which he sued. They referred to expL 2 
of s. 19 of the Limitation Act, 1877. adding: 

Under the provisions of that section the plaintiff, therefore, got a 
fresh start from the date of this petition, and became entitled to bring his 
suit within there years from that date. The suit, however, was brought 
more than three years even from that date, and it becomes necessary to 
see whether there was any further acknowledgment of liability, or any 
payment of interest within three years from the date of this acknowledg- 
ment, and also within three years before the date of the suit. We find an 
entry, dated the 12th Sraban 1295, corresponding to the 26th July 1888, 
showing a payment of Bs. 200 on account of interest to the Tippera Loan 
Office, due on a bond of the 22nd Magh 1291, executed in favour of the 
Loan Office. The entry recites that the payment was made on the 31st 
Assar. This entry is corroborated by an endorsement on the bond of the 22nd 
Magh 1291 for Rs. 5,000, and by the deposition of Bipro Churn Das, the 
joint [ 848 ] manager, who says he paid the whole of the interest due on the 
bond for Rs, 50,000 to the Tippera Loan Office. The payment is entered 
in the books of the debtor-defendant No. 1, as one on account of interest, 
and it is shown to have been made by the joint manager of the plaintiff 
and the defendant who was expressly authorized by the petition of the- 
2l3t July 1687 to make payments on account of the debts contracted for 
raising the sum of Rs. 50.000 for satisfaction of the Nawab's decrees. 
That being so, we think it is a payment of interest within the meaning of 
s. 20 of the Limitation Act, and it gave the plaintiff a fresh start ; and 
reckoning from theSlsb Assar 1295, that is, 14bh July 1888, the suit was- 
brought within three years. 

It might be said that this interest that was paid was paid, not as 
interest due to the plaintiff on account of bis claim against the 
defendant Sukhamoni, but was paid as interest due to one of the creditors 
from whom money had been borrowed for raising the sum of Rs. 50,000, 
which formed the basis of the plaintiff’s present claim. But seeing that 
the plaintiff’s claim in this suit arises by reason of his having been 


compelled to borrow money and pay off the debt due, not only from 
himself, but also from the defendant, and seeing also that the interest 
which the plaintiff would be entitled to recover from the defendant would 


be the interest that he had to pay on the sums borrowed by him, the 
payment of any interest on account of the sums borrowed by him would 
in reality be payment of interest on account of his claim. Under none of 
the bonds exoeuted by the plaintiff could the defendant have been rendered 
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There was no evidence of appropriation of this payment by the debtor in 
respect of all the debts referred to in the petition. 

Mr. J. H. A. Branson, for the respondent, mainly relied on the effect 
of the payment of interest on the 26th July 1888 by the appellant’s 
authorized agent, the Manager, as giving a new starting point for limitation. 
That payment of interest had been made beforethe expiration of the period 
of three years then current in consequence of the filing of the petition of 
the 22nd July 1887. The High Court were correct in holding the suit on 
the 24th February 1891 to have been in time. 

Mr. J". M. Paterso7i, in reply, referred to Sunkur Pershad v. Goury 
Pershad (1) as to liability in a joint family, for the debt of a managing 
member, barred by the Limitation Act IX of 1871 ; and to Raman Lalji 
Maharaj v. Gopal Lalji Makar aj (2) as to the application of art. 61 of 


sch. II of Act XV of 1877, to a suit for contribution. 


JUDGMENT. 

Their Lordships’ judgment was delivered on the Ist April 1898 by 

Lord Hobhouse. — The appellant and respondent are two co-owners 
of lands subject to payment of rent. The owner of tbe rent obtained 
decrees for a large sum in arrear, and to save tbe estate from sale the 
respondent and another co-owner raised a sum of F^. 50,000 by borrowing 
from various persons. That sum was deposited in Court, and on the 1st 
April 1885 was paid to the judgment-creditor. The respondent is 
plaintiff in the present suit and is suing the appellant for contribution to 
tbe extent of her share in the estate. The only question before their 
Lordships is whether or no his suit is barred by lapse of time. 

The cause of action arose on the 1st April 1885. The suit was 
brought in February 1891. If the limit of time is three [851] years 
it would be barred in April 1888 unless saved by acknowledgment 
or payment. Both Courts below have considered that the case falls within 
art. 61 of Act XV of 1877, and the argument here has proceeded on that 
footing. Without further examining the point their Lordships will take 
it, in the defendant’s favour, that the limit of time is three years. 

It is not necessary to discuss more than two of the transactions 
between the parties. In July 1887 the co-owners, three in number, 
presented a petition to the District Judge of Tippera, which was in effect 
an appointment of one Bhipro as Manager for (among other things) the 
protection of their ijinali (joint) property by the payment of their debts. 
One of the directions given to him was to apply surplus income ' to the 
payment of the ijmali debts of us three co-owners of which a list is given 
below.” The list contained the names of twelve parsons from whom the 
money used to pay the judgment-creditor was borrowed ; the amount due 
to each being sob opposite bo his name, and the total brought to the 

amount of Rs. 56,750. 

That is a distinct acknowledgment that tbe total of the debts 
comprised in the list is a joint debt. The Subordinate Judge held that the 
defendant did nob thereby admit any liability to the plaintiff, nor promise 
to pay him anything. But it is not required that an acknowledgment 
within the statute shall specify every legal consequence of the thing 
acknowledged. The defendant acknowledged a joint debt. From that 
follow the legal incidents of her position as joint debtor with the plaintiff, 
one of which is that he may sue her for contribution. 


(1) 6 0. 321, 


(2) 19 A. S44. 
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of 1882) : “ Whereas it appears from the report of the Civil Surgeon of 

Tessore that the crowding of boats in the river Kabadak opposite the 
town of Kotechandpur above the Fakirpur Ghat is dangerous to the health 
of the residents of the town, and should be stopped, with this exception, 
that three or four boats containing altogether not more than twenty-five 
men in them may be allowed to come up above the said Ghat to discharge 
their cargo for a period of three days at a time and then return to a place 
opposite to or not above the said Fakirpur Ghat : It is accordingly hereby 
ordered that all persons having charge of or any control over boats on the 
river Kabadak, which are now moored above the said Fakirpur Ghat, do 
within three days of receipt of this order remove their boats down the 
river to a place opposite to or not above the said Ghat, and that after such 
removal any three or four boats containing not more than twenty-five 
persons in all may be allowed to come up above the said Ghat at a time 
and stay for not more than three days, and then return being succeeded 
in turn by others to the same number for a similar period. In order to 
determine which boats should have preference for the three days stay 
above the said Ghat, and in what order they should go, it is further 
directed that a list of the boats affected by this order be sent to the Sub- 
divisional Officer of Jhenida, who will decide in what order they should 
go, taking all the circumstances of the case into consideration, and it is 
directed that, except in the order prescribed by the Sub-divisional officer, 
no boats shall proceed above the said Ghat. This order is addressed to 
the crews, lessees, proprietors or any other persons having control over the 
movements of the said boats, and is passed under s. 144 of the Criminal 
Procedure Code. It extends [854] to all boats not being more dhighiSt 
and will have effect for two months from the date of publication. The 
Fakirpur Ghat is the Ghat situated below Mr. Macleod's house and 
above the Solemanpur Ghat." 

The petitioner, who is the owner of the Ghat mentioned in the above- 
order, moved before the Ssssions Judge of Jessore, praying for the setting 
aside of the order or for a reference to the High Court. The Sessions 
Judge referred the matter to the High Court under s. 438 of the Criminal 
Procedure Code (Act X of 1882). The material portion of the letter of 
reference was as follows : — 

“This is a matter in which the petitioner moves this Court to refer 

an order under s. 144 of the Criminal Procedure Code made by the 
District Magistrate of Jessore, with the recommendation that the order in 
question be set aside on grounds which amount to the general contention 
that the order was made illegally and without jurisdiction. 

“ The order complained of begins as follows : * Whereas it appears 
from the report of the Civil Surgeon of Jessore that the crowding of boats 
in the river Kabadak opposite the town of Kotechandpur above the 
Fakirpur Ghat is dangerous to the health of the residents of the town.' 
This is all that is contained in the order regarding the necessity for making 
such an order. The petitioner has not been supplied with a copy of the 
report of the Civil Surgeon referred to in the order. Now according to 
the provisions of paragx*aph 2 of s. 144 of the Code of Criminal Procedure 
the Magistrate making an order under that section is required to state 
therein the material facts of the case. The Magistrate in this case does 
not appear to me to have in any way complied with that requirement. 
The grounds on which danger to the health of the town was apprehQnded^ 
the nature of the danger, etc., are not at all mentioned. The Civil Surgeon's 

656 



XIII.] QOEEN-BMPBESa V. PRATAP CHURDER GHOSE 28 Cal. 838 

be passed exparta. No doubt the order 

and it may be argued thai- t-hni- ^ ■ as directed to boatmen generally ; 
of a notice being served. But it Ts“5u?te dear 'thaTthr®" r? 

be said to have bLn a else of eml? 

been served upon him in order that ^ should, I think, have 

the order should not be made. appear and show cause why 

that fS older^iteH°f ^fTfatt no? 

of the Criminal Procedure P-'ovisions of s. 144 

consists only of this section fh of the chapter, which 

as contemplated by the Legislature The^^^^d'^ Provision of the law 
in urgent cases of Lisanc?’ and ?he ^ temporary orders 

circumstances which would inafif s paragraph which sets forth the 

Pr.ced„,e Oods iL” pbrZ ' roifr “'“i”' 

is intended only to f J Thus it is clear that the section 

prevention or speedy of nuisance where immediate 

would meet the reau^rements^of tho ^ temporary order 

was likely to L endangered hv fL ‘own 

Kotechandnur And ho an d" ° opposite the town of 

and the length of tiSe tZv 2 *=“ Plaee 

Bee how an order of this natr'" ^ I do not 

provide for an urgent case of n passed to 

or speedy remedy is desirable'^*^Thd ^^ich immediate prevention 
general heaUh of a iLdhl rooi i ^’^estion of providing for the 

which can in any way be" considoTl " question 

of nuisance ’ mak^d'dimedre nrovo£°“" ‘ ‘urgent case 

It IS not a question of tho kind f p*' speedy remedy desirable.’ 
order under f 144 of P bv an 

as to the wisdom of nassin? u^ Procedure Code. I say nothing 

a whole locality I say notMne tbe trade of 

better health L a toL ht ® ^ seeking to secure 

remembered can L vde ^^^'Pb. it must be 

better methods beinJ annhV^h?® months), and as to other and 

because it appears to me that ^tha lesisW *p *bese questions 

along with th» ° ^ ^ ^ purpose, and it is on this ground 

o.r., £ Atb “r 7 “i”' ‘ "-‘3 “S £ 

»t8 ",?LTr Sa?; r 

“‘“fSTpXi ‘tbArev”" Tffr 

Ca‘£:.i“^r ' eLts Kri"‘,‘r' 

which the order has been fra med Tk ’ f ‘be mode in 

i«08.. .=8 ... ^x'ir„8A Tit ib?»rrAS 

557 


1898 

June 20. 

Criminal 

Rbper- 

ENCE. 

25 C. 852 = 

2C.W.N. 

593. 



1898 

June 20. 


CRIMINAIi 

Eefer- 

ENCE. 

23 C. 832 = 
2C.W N. 
593. 


25 Cal. 856 INDIAN decisions, NEW SERIES tYol. 

material facts of the case justifying the order ; (2) that it was passed ex 
parte when circumstances did not justify the passing of such an order 
without notice being served ; and (3) that the order is of a nature not 
justified by the provisions of s. 144 of the Criminal [856] Procedure Code. 
On these grounds I refer the matter to the High Court and recommend 
that the order be set aside.” 

No one appeared in support of the reference. 

The judgment of the High Court (Maclean C.J., and PaneRJEE 
J.) is as follows : — 

JUDGMENT. 

We agree with the learned Sessions Judge in thinking that an order 
like the one made in this case regulating the boat traffic at a certain 
landing place, in the manner directed by the order, is not an order that is 
authorized by s. 144 of the Code of Criminal Procedure. The very terms 
of the order go to show that it is not one directing " any person to abstain 
from a certain act or to take certain order with certain property in his 
possession or under his management ” within the meaning of the section. 
That being so, the order is not authorised by the provisions of the law 
under which it purports to have been made, and there is no other law that 
we are aware of, under which the Magistrate could make such an order, 
nor does the mere fact of the order purporting to be made under s. 144 
of the Criminal Procedure Code prevent this Court from interfering with 
it in revision, if the order is one that cannot be made under that section. 
The view we take is amply supported by the case of Ahliaye&xoari Debi v. 
Sidhesioari Debi (1) and Ananda Chuxidra Bhnttacharjee v. Stephen{2), 
We, therefore, set aside the order complained of as not authorized by 

law. 

S. C. B. 


28 G. 856. 

TESTAMENTARY JURISDICTION. 
Before Mr, Justice Sale, 


In the goods of W. H. Collett (Deceased). 

[17th and 28th February, 1898.] 

Practice — Official Trtistee, Appoiyitmeni of — Official Trustees' Act (XF/I o/ 1864), s. 10 — 
Consent of Beyiejiciaries—Evideyiec Act il of 1872), s. 85 — Sufficiency o/* 

On an application under s. 10 of the Official Trustees’ Act (XVII of 1864), 
where the petition was not signed by one of the bonefioiarios, the [887] Court 
hold, upon other evidonoo, ihut such beneficiary was desirous of having tho 
Ofiioial Trustee appointed as trustee o( the will. 


This was an application for the discharge of Samuel Cramer, the sole 
surviving trustee of the will of William Henry Collett, deceased ; and for 
the appointment in his stead of the Official Trustee under a. 10 of the 
Official Trustees* Act (XVII of 1864). 

The petition was signed by Samuel Cramer, by the Official Trustee, 
and by all the beneficiaries except A. S. Collett, who was resident in 
London. He, however, signed two documents, one an informal agreement 
to the appointment, the other a power of attorney. The power was not 
sufficiently proved, nor authenticated in the manner contemplated by s. 85 


(1) 16 C. 80. 


(2) 16 C. 127. 
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tfiabli^^ ‘ o® Procedure Coda (AcVx *bc ““ce is eoverned 

».. .BTSErH‘?“ "• “■ '• 
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JUDGMENTS. 

^ofriTsZfHF’^® o-i's '“••* bp «. w. PMc. 

(2) 23 C. 55. 

55a 



25 Cal. 859 


INDIAN DECISIONS, NEW SERIES 


[VoL 


1898 in the Balia or Sarun district;. That depends upon what the boundary line 
JUNE 17. of these two districbs is. Now, we find that by a notification of the 
— Government of India, dated the 5th of December 1888, it was declared : 

Criminal "That the deep stream of the Gogra is the boundary between the Balia 

Revision, distric in the North-Western Provinces and the Sarun district in Bengal, 
~ _ up to the point where the boundary line between mouzah Ibrahimabad 

25 C 858= j^^Qj^ara in Balia, and mouzah Shitab Diara in Bengal, meets that river.” 
2 C N 

‘ [859] The Sessions Judge finds : " The Government have frequently 

notified that the deep stream of the Gogra is the boundary between the 
two districts. Now at present, and apparently for a year or two, Mutier 
Diara is an island with a deep stream north of it, and another south of it. 
This latter is both wide and deep, but the stream north is a trifle deeper 
and seems more like the main stream.” 


The contention of the learned vakil for the petitioner is that, inasmuch 
as the stream to the north is the deeper of the two streams, that is the 
deep stream ” within the meaning of the notification of December 1888, 
in which case this island would be in the Balia and not in the Sarun 
district, and the Magistrate in the latter district would have no jurisdiction 
to entertain the complaint. But I think the *' deep stream ” spoken of in 
the notification of December 1888 must be the deep stream as it then existed, 
that is ten years ago. It is a matter of notoriety that the channels of Indian 
rivers change very materially, and often in a very short time. What was 
the deep stream in 1888 may not bo the deep stream of 1897, and it is con- 
sequently diflicult for us to say what really is the deep stream which forms 
the boundary between the two districts. There is an uncertainty in the 
matter, and if tliere is such uncertainty, what is the course to be pursued ? 
In my judgment we can invoke the assistance of s. 182 of the Criminal 
Procedure Code, which lays down ; " When it is uncertain in which of 
several local areas an offence is committed it may be inquired into or tried 
by a Court having jurisdiction over any of such local areas.” 

I ought to have stated that the alleged offence took place in April 
1897 and that processes were applied for on the following day in the 
Sarun district. 


It is urged by the learnod vakil for the petitioner that the words in 
which of several local areas ” does not apply to any uncertainty as to the 
district, but uncertainty as to the particular spot upon which the alleged 
offence was committed. That would be a very narrow construction to 
pub upon the section, and treats the terra "local area” as synonymous 
with the term " spot.” In my opinion the expression " local area ” includes 
and was intended to include a district,” and this view is fortified by a 
[860] reference to the language of s. 531 of the Criminal Procedure 


Code. 

In my opinion then, there is, for the reasons I have stated, sufiSoient 
uncertainty as to which is the true boundary between these two districts, 
and there being that uncertainty, s. 182 applies, and it is competent for 
the Court in the Sarun district to inquire into this matter. 

I may make a passing allusion to an argument of the learned vakil 
for the petitioner that we must read into s. 182 the marginal note to that 
section : in other words, that we must construe the section with reference 
to the marginal note. I decline to accept that view. It has been decided 
in the English Courts, and I believe in this Court as well, that the 
marginal notes do nob form part of the section, and cannot bo referred to 
for the purpose of construing the section. 
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f ^ Court in the Sarun district is comoe- 

SiNERTEE ? t' “"“f; accordingly be discharged. 

set aside the order of the Court below directing that the case should be tried 
in the Sarun district in which it has been instituted, on the ground that 
upon the acts found by the learned Sessions Judge in his deofsion of the 

23rd April last, it is the Court in the district of Balia, and not that in the 

Iti is oot disputed that the offence complained of, namely that of 
noting, IS alleged to have been committed in an island chior called Mutier 
Diara, and that the island ckur is situated in the River Gogra in that part 
of It which forms the boundary between the districts of Sarun and Balia 
according to the notification of the Government of India. 

tbn f'h® year 1888, is to 

the B^f ^he River Gogra is the boundary between 

S ow M of the [861] River Gogra, running north and south 

the south deeper than that on 

me south. This would at first sight go to show that the Mutier Diara 

appertains to the district of Balia and not to that of Sarun The learned 

question of convenience is to be taken into consideration, and upon t£t 
consideration he has held that the Sarun Court has jurisdiction to try this 

l am unble to accept this view of the matter as correct But at the 

»», ,™ I do aink Ihot the ioriodi.tbo .pp.,..io. t the d^bt 
of Baha as contended for by the learned vakil for the petitioner. 

It is quite true that every offence, as provided by s 177 of the 

a SZt wffh f into and ti^L by 

Kr n ‘ j to the district of Balia it 

IS the Baha Court and not the Sarun Court which would be competent 

dis rfct of BmT 9 if '' I*’ Mutier Diara appertains to the 

referred to above should bear the construction 
sought to put upon It by the learned vakil for the petitioner, namely that 
e deep stream of the Gogra, the position of which may shift from time 

WelBhe ^>"y between Balia and Sarun. The notification may 

wnllJ p boundary between Balia and Sarun 

and as P! at the date of the notification 

and that this would continue to be the boundary until the Government 

fK ^ further notification. Moreover, it is doubtful 

hether the notification was intended to meet a contingency like the 

streams, one to the north and the other to the south 

°f f'f''® boundary was in 1888 with reference to tho 
tho “f'bsr words, it is not clear whether the chur accepting 

'^^"P t8®2] stream of the river, as it ex^stef if 

the SaI^ • j or the Sarun side of the boundary. Nor would 

Sessions Judge s finding, even upon the view of the notification which 
the learned vakil for the petitioner asks us to adopt, be erffgh to relive 
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J “e ? 7. S"hTtw?onthJ°23rfApdf J&98 ‘or“h6°”time 

Eevision. ’"■» »<t»» Z 

2SG. 858= „|,„.hpr 'r ‘he case the uncertainty remains as to 

2C.W.N. appertains to Balia or Sarun. That being so the 

S77. am o on iniln T. determined in a matter like this’? I 

opiDioD tiiafc the question is answered bv ^ lft9 r^f n • • i 

P™,ed„„ Cod, which : " Wb„ iZ uocZli.ioVhio^,,*''.',”":! 
local a eas an ofienco is committed, it may be inquired into or tried by a 
Court having ,urisd.cbion over any of such local areas ■’ ^ 

Lst z~EFSz w z 

dT.srrz,:'S5:‘:‘rtzs;;^ 

l-zs ct^ri^Jz/zrrsciif IF 

riz '^o-f z.":.’ Act. iotcdzzrzzc^t 

^imJiZii ‘‘t z vr :,zz:’“^hZ„rwZrL" t ZtZtz 

and' SiSf mJSL? y."^ r&VTh'' 
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CRIMINAL REVISION. 

Before Sir Francis W. Maclean, K.C.I.E., Chief Justice, and 

Mr. Justice Bauer jee. 


Gomer Sieda and others (Petitioners) v. Queen-Empress on 

THE COMPtiAINT OF ALI ShIEKH (Opposite-Party) 

[12th May, 1898.] 


WUn^s Right of accused to h%va witnesses rC'Snmmoned and re-heo.rd — Criminal 
Procedure Code (Act X of l^S'2), s. 350 (a), s. dbl- Commencement of proceedings-- 
Interlocutory order^ Trial, Meaning of —Right to have witnesses stimmonei and 
reheard— Irregularity— Refusal to recall witnesses. 


An accused person does not lose the right of having the witnesses re-summoned 
and ce-heacd under proviso (a), s. 350. of the Criminal Procedure Coda, because an 
interlocuDory appUcaiion for enforcing the attendance of certain witnesses had 
been made and granted not at the trial but before the trial and with a view to 

the trial. The proper time for making such application is when the trial 
commences before the Magistrate. 

The expression * trial’' means the proceeding which commences when the 
case is called on with the Migistrate on the Bench, the accused in the dock, 
and the representatives of cbe prosecutions and for the defence, if the accused 
be defended, pre.sent in Court, for the hearing of the case. 

Section 537 of the GrimioH Prooedure Code cannot cure the defect in the 
proceedings by reason of the Magistrate’s refusal to re-summon and re-heac the 
witnesses in contravention of proviso (a), s. 350. 

lExpl., 11 Or. L.J, 230 = 19 lad. Gas. 323 = 9 N.L.R. 42 ; D., 3 P.R. 1903 (Gc.)] 


The facts of the case are fully set forth in the judgments. 

Mr. P. Ij, Boy and Babu Jssur Chuudcr Chukruvurti, for the 
petitioners. 

The Advocate-General (Sir Charles Paul) and Babu Baikunto Nath 
Jjas, for the Crown. 

[864] The following judgments were delivered by the High Court 
(Maclean, C.J., and Banbrjbe, J.) : — 


JUDGMENTS. 


Maclean, C. J. — It is only necessary to refer to one or two facts in 
the history of this case. The petitioners were convicted of rioting on the 
15fch of March 1897, from which conviction they appealed to the Sessions 
Judge, who upheld the conviction. An application was then made to this 
Court to have the conviction set aside, upon the ground, to put it shortly, 
that the Magistrate had not exercised a proper judicial discretion, in 
refusing to allow certain witnesses, whom the accused desired to call to be 

called. 


That application was successful, and on the 5th July 1897, this Court 
made the rule absolute, aud to quote the language of the Judges, they 
set aside the conviction and sentence and sent the case back for re-trial 
the Magistrate commenping the investigation from the point at which it 
"Was left on the i5th March before he delivered judgment.” 

It is obvious that the Judges of this Court were under the impression 
that the same Magistrate would continue to hear the case. It appears, 


* Criminal Revision No. 239 of 1898, against the order passed by H. Maxwell 
iDod* Officiating Sessions Judge of Assam Valley District, dated the 7th of* Februarv 
1898, affirming the order passed by G. Balthasar, Esq., Assistant Commissioner of 
4xoalparah, dated the 15th of November 1897. 
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Ceimin^l and f ^ not“’appljv 

Revision, who had not heLdTny pSfc'ion of the ev'ial^ce^” Magistrate! 

^hat occurred was this : I ought to mention that during this 
time the accused were out on bad. On the 6th August 1897 a mukhtear 
purporting to appear for the accused, and I will assume, though the 
accused swear the contrary, that ho had authority from them so to do 

aS^of w t ‘= 0 '^tain processes for the attend- 

ance of witnesses for the accusea might issue, and on the 9th of iL 

same month, apparently upon the application of the same mukhtear an 

order, as appears from the order sheet, was passed directing that warrants 

should issue against the witnesses named. On the 27th August, which 

was the first day upon which the accused were ordered to attend to be 

tried, the case was ca led on and the [865] accused at once demanded 

that the witnesses who had been previously examined before the other 
Magistrate should be re-summoned and re-heard. The second Magistrate 
had not heard any of his evidence. The Magistrate refused that aonli- 
cation upon the p-ound that the accused were too late in making it. His 
view, as I understand It, was that he had commenced his proceedings in the 

tW th^T 1 applications of the 6th and 9ch August, and 

that the demand by the accused can only ha made when he commences 

h.s proceedings in the trial. To my mind this view is not well fouS 

and 13 calculated to ma,terially prejudice the accused. The question 

turns upon the construction of proviso (a) to s. 350 of the Code of 

Se“douhf''°S‘"'®’ ^ reason- 

able doubt. That proviso is in the following terms : " In any trial the 
accused may, when the second Magistrate commences his proceedings 

demand that the witnesses or any of them be re-summoned and re-heard"’ 

It wll be noticed that the primary and, in one sense, the governing words 

sneaks ^fThr M opinion, when the proviso 

speaks of the second Magistrate commencing his proceedings it must mean 

" Now what is the " trial" ? The 

trial to my thinking means the proceeding which commences when 

the case IS called on, with the Magistrate on the Bench, the accused in 

iTthe atc,rd of the prosecution, and for the defence 

and in my opinion the proper time for the accused to Lk for the re-sum- 
Sore"^the“‘^MrciT''’f ® the witnesses is as soon as that trial commences 

ariow, for it means that the accused has lost the right given him by 
eMo?crn''gThe •‘PpUcation. as in this case, for 

Serial "b 7 hf »<!«■■ -.s o °.T.r a. 

M l^Jagisfcrafee appears to attach but little importance to 

r [®66] appear to be a view 

Magistrate tikir. . ‘'V. f ^ f>be second 

de now. I may add, though in the view I taka it is nob necessary > 
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to decide it, that I am by no means satisfied that under the circumstances 
we could not have interfered under proviso (6) to s. 350. It is unfortu- 
nate tnat both the Magistrates in this case should have miscarried in their 
procedure, as there must be a retrial, virtually a third trial, and after the 
lapse of time since the occurrence, if an offence have been committed, as to 
which I express no opinion, the difficulty of proving the case may be 
increased. The rule must be made absolute, and as I understand the 
second Magistrate has now loft the district, the case must be retried before 
the Magistrate who has taken his place. 

Banerjee, J.— I am of the same opinion. We are asked to set aside 
the conviction and sentence in this case on the ground that the Magistrate 
has acted in contravention of s. 350 of the Code of Criminal Procedure in 
deciding this ease upon evidence recorded by his predecessor and in dis- 
allowing the application of the petitioners for the re-summoning and 
re-hearing of the witnesses. The ground upon which the Magistrate appears 
to have disallowed that application was that it was not made when he 
commenced the proceedings within the meaning of proviso \ti) of s. 350, 
but was made at the third hearing of the case before him. Now this is 
how the facts stand : The accused, the petitioner before us, who had been 

... ^ * ng moved this Court, this Court set aside the 

conviction and sentence and sent the case back for retrial. 

The first order that was recorded afoer the remand v/as dated the 6th 
August, and w,as an order recorded before the accused had appeared in 
Court. Id was recorded in the presence of the gentleman who had acted 
as their mukhtear at the previous trial, and directed the mukhtear to put 
in a list of witnesses against whom he wanted processes to issue. 

The second order, which was recorded on the 9bh August, [867] was 
simply to this effect that warrants should issue against the witnesses 
named. And it was not until the day on wnich the third order was recorded, 
namely, the 27th August, that the accused appeared before the Magistrate ; 
and on the same day they made an application under s. 350 of the Code 
of Criminal Procedure for the re-summoning and re-hearing of the witnesses 
who had been examined for the prosecution at the previous trial ; and 
the question is whether it can be said that the proceedings after remand, 
that is, the proceedings before the Magistrate, who subsequently took up 
the case, commenced before the 27th August. 

I am clearly of opinion that the question must-be answered in the 

negative. For, although two orders were recorded previous to the 27th 

August, there is nothing to show that the accused had notice to appear 
before that day. 

I may here observe that the procedure ordinarily observed, and the 

procedure which ought to be observed, when a case is remanded by a 

superior Court, should be for the inferior Court to make a preliminary 

order calling upon the parties to appear on a certain day on which the 

proceedings should commence. This does not appear to have been done 
here. 

In all probability what was done was to send for the person who 
had acted as the mukhtear of the accused, and to call upon him to put in 
nis list of witnesses, as the order of the 6bh August would go to show. 

The petitioners in their affidavit deny that this mukhtear had any 
instructions from them before they had entered appearance, and there is 

nothing to show that the mukhtear had any instructions from them 
previous to that. 
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1898 That being so. as has been very fully and claarlv 

bVbeid 

Ceiminal annp?r«nl ‘^0 accused entered 

Revision, no^t^b^e^sa.d that the proceedings of the Magistrate had commenced before 

cnnr/ 0 P>°'od that the Magistrate acted in 

contraveDtion of the provisions of s. 350 in refusing the [868] anplication 

^ ^A^nninT^'' and re-bearing of the witnesses. 

A point was discussed as to whether s. 537 of the Code may not have 

SLith-Tt ' proceedings by reason of the 

Magistiates refusa. to re-summon and re-hear the witnesses. I am of 

opinion that tnat section cannot cure the defect. For it is of the utmost 

iTi'r co"'> tkai h„to .hlidbtT.' 

oppoitunity of onserving the manner and demeanour of the witnesses in 
Older that it may form a correct estimate of their evidence. 

The only exception that the Code of Criminal Procedure contem- 
plates IS that referred to in s. 3G0. That provision is made evidently to 
meet the exigencies of the public service ; but even that section proJdes 
that where the accused demands that the witnesses should be 

befom^iTk ? ^ a succeeding Magistrate, who takes up a case 

bf 1 complied with. A trial held 

nnf ™ I 1 K t the Court of first instance upon evidence 

and demeanour he had not the advantage of observing, must ordinarily be 
consid^ered to be a trial held not according to law, and without one of^the 
most important parantees for a correct decision ; and if that is so we 

^ n.'’ ^ oi justice. Section 537 therefore 

caDDot cure the defect id this case. 

whpf observation with reference to 

what has been said by the Magistrate in his explanation, namely, that 

where an occurrence has taken place many months before a witness 
mu^h vaC‘^^°°^’ ® ®f observing his demeanour is not of 

mu* ‘l®®stion of time has anything to do with the 

matter. The advantage to be derived from observing the demeanour of 
witnesses is one that ought never to be undervalued 

fresh^tn^lZeSrotri SSSe""' ^ 

S, C. B, 
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[869] APPELLATE CIVIL. 

Before Mr. Justice Trevelyan and Mr. Justice Stevens. 

Kuldip Singh and another (Plaintiffs) v. Khetrani Koer (1st 
Farty), Defendant, AND L. MacDona.dd and another {2nd Party) 

Defendants.^ [27th Aprii, 1898.] 

Contract— Hindu Widow— Revpvsioners—Settiement of DUpute-lkim^m^h—Condi- 

ti07i in restraint of lease— Transfer of Property Act {IV of 1832), ss. 10 and 15. 

Iq an xkramaviah executed by a Hindu widow on the one aide, and her bus 

baud s cousins on the other, in settlement of disputes regarding her husband’s 

estate, one of the conditions agreed upon was that if either of the parties should 
want to execute a lease jointly or individually, “ it would be executed and deliver- 
ed by mutual consultation of both the parties.” and if “ the document be not 

signed and consented to by both the parties , it shall be null and void.” In a suit 

t)asi3 of the ikrarnamah to set aside a lease granted by the widow ^ 
there 19 nothing in any statute law which renders such a provision 
inoperative; neither ss. 10 and 15 of the Transfer of Property Act (IV of 1382^ 

Toy.ZrT.''' applicable to it ; it fs not an uLreason.able 

be given absence of equity in the arrangement, and efiect should 

[R., 14C.L.J. 303 = 16 C.W.N. 99 = 11 Ind. Cas. 301; loM.L.T. 361 = 24 Ind. Cas. 120.] 

of ono XT Khetrani Koer, wae the widow 

ot one Uait Naram Singh, who was great-grandson of Teka Singh, while the 

p amtiffs were tbe grandsons of the same person. Edit as well as the 

plaintitfa being descended in the male line. The question in this appeal 

was whether a lease granted by the widow to the defendants, second party 

n respect of the shares left by Edit, fora term of years, was invalid by 

reason of a certain condition in an tkrarnamah executed by the plaintiffs 

and the widow in settlement of a dispute regarding Edit’s nroperty The 

tacts and the conditions of the ikrarnamah on [870] which the plaintiffs 

cased their claim are sufficiently stated in the judgment of tbe High Court. 

The lower Court held that the condition which imposed restriction 
upon the widow was void and in therefore dismissed the plaintiffs’ suit. 
J-he plaintiffs appealed to the High Court, 

Babu Umakali Mukerjee and Babu Baldeo Narayan Singh for the 

appellants. 

Mr. Hyde, Mr. G. B. McNair and Mr. G. T. Geddes, for the respond- 

6D u* 

The judgment of the High Court (Trevelyan and Stevens TT) 

was as follows ’ 


to agree with the learned 


JUDGMENT. 

In this case we regret that we are unable 
Subordinate Judge in the view ha has taken. 

The case is a simple one. 

Iths alleged in the plaint that there were three persons, Kuldin Sinah 
Bardip Smgh and Edit Narain Singh, who formed a joint-Hindu family. Edit 
Narain bingh wa,s a first cousin once removed of the others. On Edit 
Narain s death his interest passed to Kuldip Singh and Bardin Sinah A« 
a matter of fact, Udit left a wid ow by hame Khetrani Koer. Disputes 

durlahtT’*^ No. 216 of 1896, against the decree of Babu Jaggad 

Outlabh Mozoomdar, Subordinate Judge of Tirhoot, dated tbe 1st of May 1896. 
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fsmmmm 

gmasil 

to Xt .IVJ ‘ j , oovooiinl, aod that they are eotitled to a declaration 

Sii*: “at’SoXr de'tZiXd“‘^-' 

and b3;::r.^r s?s“r“‘ '• 

conclusion ^ “0“®® <>0 that 

«nnh , Admi tedly there is nothing in any statute law which renders 

SertvTtX>°o'Z''"“rV®X'°““ “ *“'> »' ‘l-e TranX rf 

casror thafu-«.«°^ u to the present 

this kind. This was a settlement of a dispute, and effect should be Lon 
as far as possible, to every portion of it. It is not arall an unreasonlble 

Sw°i up their claim and allowing a Hindu 

utrSis onTerTtandT'''‘‘'“^°^'^"''' should wish to7etain 

supervision ovei it and to prevent any acts on her part which mieht cause 

iniury to their reversionary rights. A provision of this kind is^not onlv 
not contrary to law but is one which might reasonably be made in common 
p. udence by reversioners. There being admittedly nothing in li^to s^w 
that tins covenant is illegal, effect must be given to it 

"^‘^Pose of the case. There are other questions The 
case must, therefore, go back to the Subordinate Judge to have those 
questions determined, the decree of the lower Court bein« set aside The 
respondents who appeared must pay the costs of the aTp“eaL 

appel^ntS;^^To\':h^CorltTA1t 

Appeal allowed. Case teiuandcd. 


s. c. c. 
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[872] APPELLATE CIVIL. 

Before Mr. Justice Trevelyan and Mr. Justice Banerjee. 

Lala Kandha Pershad ^ lala Lal Behary 

Bal (Decree-holder).* r2ist March, 1898.J 

0 / of Small Causes-E.^cution of 

ss. 223, 224. 228, 586. ^ Procedure Code {Act XIV of 1882). 

kind, and no second appeal would lie Irom the Muusit’s order. 

Uarakh v. Pam Samp (ij cited and approved. 

[Rel., 10 Ind. Cas. 412 ; R., 27 C, 484 (487) =-4 C W N ‘2fiq • ifip r t qr ir t ^ ^ 

975 ; 8 0.0. 405 (407; ; 23 Ind. Gas. 939.] ’ ’ ^^ = 16 Ind. Gas. 

Es appeal from an order passed in execution of a decree for 

cognTifu,^'^, exercise of h.s jurisdiction for the trial of suits 

ogmzabJa by a Small Cause Court, up to Es. 500 in value. The decree 

the MunsS of Procedure Code to 

on tfeTf °d f f t ludgment-debtor raised an objection 

» :eV.'rbf r 

S' rsrs?.ss7ir,'hi “xi*'”’"' >» •-<’ oo... 

Mr. C. Gregory, for the respondent. 

Objection nr, respondent raised a preliminary 
Objection on the ground that no second appeal lay in this case. 

the Hicfn arguments on both sides appear from the judgment of 

High Court (Trevelyan and Banerjee, JJ.) which was as follows :— 

JUDGMENT. 

appedfhfMf''®'‘'°“’w 'f whether a second 

ppeai. tihafc IS an appeal to this Court;, lies. 

fho nr ® brought in a Small Cause Court. The decree was under 

Se SurfoTth 5 ‘^e Civil Procedure Code, sent for execf i.on to 

W attached by such £rt. Property has 

grouJd*^^thft^®/h^°*'‘^®f°^ executed on the 

limitation Th for execution was barred by the law of 

an anno I ’r ^1*® Isarned Munsif disallowed that objection. There was 

apnea^f *k -fridge, who has upheld the Munsif’s decision. A second 
_ ^eal has been preferred to this Court. The respondent has objected that 

No. 369 of 1897. against the order of F H HarHin^r 

Mohim Chandra^ u^tQd 23rd of September 1897. affirming the order of Babu 

ndra Sarkar, Munsif of Arrab. dated the 22nd of May 1897, 

(1) 12 A. 579. 
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Hnn appeal lies. ^ e have to consider such objection. This ques- 

the construction which should 
be placed upon ss. 228 and 586 of the Civil Procedure Code The 

SrCourTwr^'"'®''"^®/ ^ execution by 

Couit shall be^ subject to the same rules in respect of appeal as if 

the decree hau been passed by itself. Section 586 provides that no 

shall he in any suit of the nature cognizable in Courts of 

nrTJ^n amount or value of the subject-matter of the 

original suit does not exceed five hundred rupees. 

__ Itis quite clear to our minds that the construction of the words a 

uno“n th oogoi^^able in Courts of Small Causes ” does not depend 

upon the tribunal in which the suit is brought, and is eaually applicable 
whether the suit be brought in a Court of Small Causes or in any other 

?uits are expression only applied to cases where 

suits are brought in Courts other than Courts of Small Causes. The 

whe efh ' be that there would be no second appeal 

where the suit was brought in a Court other than a Small [874] Cause 

a Smalfr^ been brought in 

a Small Cause Court. This would be anomalous. 

oniniJn ! PlaiD woids of the Section ; and in our 
Soritv' this kind controls s. 228. There is express 
authority on this question, Harakh v. Bam Sarup (1). With that 

unneTesLrlTt^”''®® ^berefore 

appeal whh cosS."' 


s. c. c. 


Preliminary objection allowed. 

Appeal dismissed. 


i!3 U, 874 = 3 C.W.N. 12. 

appellate civil. 

BefoYe Mr. Justice Prinsep and Mr. Justice Stevens. 

Baroda Sdndari Ghose [Plaintiff) V. Dino Bandhu Khan 

AND OTHERS [Defendants) * [llth July, 1898.] 

^Szziuj’r^n;"' «/ <• /»■ p.— ,t 

Mazumdar (2) and Issur Chundra 

Dntt V. Qopal Chundra Das (3» followed. 

Nand Ktshorc Lai v. Ahmad Ata (4) referred to. 

Onpi Nath Chobey v. Bhugwat Pershad (6) distinguished. 

'n\r-[ lQ 7 °sr * » °AV.N. 229 (238) ; 7 Ind. Cas. 219 ; Rel.. Sty 


[Dies 


• Appeal from Appellate Decree, No. 830 of 1896, affainst the deoreB of R IT 
fWnrthe decree Mymenaiugh, dated the 24th of March 1896, modi- 

dated the 27rh August 1894!’" '' Cbatterjoe, Subordinate Judge of that Distriol. 

(1)19 A 679. (2)16 0.364. 

(4) 18 A. 69. (6) 10 0. 697. 


( 3 ) 95 0 . 98 . 
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High^CouSr^" the judgment of the 

the a?ilfa?t Chuckerbutty, for 

rR 7 (i?m( Jogesh Chunder Roy, for the respondents. 

1875J The ludgmenb of the High Court (Prinsep and Stevens JJ,) 

JUDGMENT. 

SarkS^'Th^'df No. 1, and Puddo Lochan Dev 

S.°E'rb.‘° =T‘'’ fT’ 0“"“'' ““S;*! C:" 

E DasH;,. of that decree Sorosoti Dasi and Button 

iUoni Dasi successfully objected to the sale of their shares in these 

Kg*^heM^of their shares were exempted from sale, the sale 

the?r ^ remaining shares. These ladies having died 

annlip to the mortgagors as reversionary heirs, and on 

faction of thrifr tho 'Jecree-holder these shares were sold in satis- 
fu ^ of the mortgage debt. An attempt to obtain posses- 

of Givi/p'^^ ’ Court failed, and proceedings under s. 334 of the Code 

aeerjAo!^^ T’’® ^“^ffuted, but were afterwards withdrawn bv the 
nreJ^r^ ^ 1 Pt'^haser, who subsequently sold to the plaintiff. The 

Snst the by this purchaser to obtain possession as 

against the judgment-debtors and purchasers from them. 

nrinnVr! \ Several points raised at the hearing of this second appeal, the 

chase bv t°he\i?i rff‘° the finding of the District Judge, that the pur- 
to its eLl^t ^ ^ ^ benaira purchase for her husband, and next, 

of pleader contends that there is no evidence in support 

thinJ 1 ^ transaction. We 

hushn’nri facts disclosed by the evidence of the plaintiff’s 

Pusband, as set out in the judgment of the District Judge, are in them- 
selves sufficient to establish this. 

It next becomes necessary to consider the right of the plaintiff as 
b^narmdar to sue to recover the lands purchased. aI an author^ aga^st 
this we are referred to the case of Hart Gobind AdhikaH v. Akhoy Kumar 

r, ^ followed in Issur ChundraDutt v. Gopal 

WJtrtra Das (2) and we understand also in another case which has not 

ca!r/r« 7 Rl®‘^' r proceed on the practice of this Court in the 

M ^ referred to in the case of Eari Gobind Adhikart v. Akhoy 

tmT ^’^® °° C!°tirt to the con- 

u ’^® fhat in Hand Kishore LalL v. Ahmad 

a ffissen’t''^^ Allahabad High Court have expressed 

hv ®®® “® reason to doubt the correctness of the law laid down 

hy this Court on the cases mentioned. 

nn Chobey v. Bhugwat Pershad (4) the learned Judges have 

expressed themselves generally in favour of the right of the 

™ so ™ do oot (0.; 

raisp^ -X’®'^ '* unnecessary to decide the other points 

n this appeal. The appeal is, therefore, dismissed with costs. 

Appeal dismissed. 


(1) 16 0. 364. 


(2) 25 0. 98. 


(3) 18 A. 69. 
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APPELLATE CIVIL. 

Before Mr. Justice Trevelyan and Mr. Justice Banerjee. 

Harkhoo Singh (one of the Defendants) v. Bunsidhur Singh 
AND OTHERS (Plainti§s) .* :i4tb March. 1898.J 

Jurisdiction of Civil Cowl- Salt for arrears of revenue -Revenue Sale Act {Kl of 1859) 
s. m-Salefor arrears not du’.-SuU to set aside sale- Appeal to Coiwnissioner. 

A suit may be brought in the Civil Court to set aside a sale held under Act XI 

ground that no arrears were due. although such ground was not 

of Act xi‘of I'lso! Gommissioner as provided for in s. 33 

Baijnath Sahu v. Lala Silul Prasad (1) followed. 

Gobtnd Lai Roy v. Ramjanam Alisser (2) distinguished and explained. 

[F., 37 C. 107 = 11 C.L.J. 254 = 13 C.W.N. 710 = 1 Ind. Cas. 871 • Rel liCTT ni 
Ind.ts‘:90f'VM''Lj\°b'^9l47T)V^^^ = = ^-805 = 10 

sides appear in the*'jLdsm°ent of'the'ffiglfc^^ arguments on both 

appealed to the High Court. 

V ^ o Ghose, Moulvie Mahomed Yusuf, Babu 

s.«r™of.h. .“pSt 

was Js'’foiS“^- (Trevelyan and Baner.iee, JJ.) 

JUDGMENT. 

case the learned Subordinate Judge, from whose judgment 

he for I?*" ‘‘"Tr preferred, has set aside a sale purporting to 

be for anoars of Government revenue, on the ground tliat there were no 

property.^ Collector had no power to sell the 

anv a^reVrf^ q"ostion which we have to determine is whether there were 

regard to SiTf anyth' 7'^’ remains the question whether, having 

hod .in appeal to the Commissioner, the urovisions of s 33 of fcha 
Bevenue Sale Law do not bar this suit. ®''sions ot s. Jd of the 

riiif ^®^ard to the first question, we had at first some little 

d Ihculty m understanding tlie decision of the learned Subordinate Jud«e 
but when we come to examine the evidence, we see no rea to dile; 
om the conclusion at which he has arrived. There was a tora. of 

W6?o'lhS77;’'"lm' instalments of revenue 
shewn in Ev ' ®/ Kavonue. These instalments are 

7 Q DM 7'^* "''■® 81'®®‘fa®^i : fc'ie first of these being for April 

if ^ °r Mftroh Rs. Iti -O-O Bv 3 2 

o^e Re..™ S.l3 Uw if tto whole^or .„y portion o( VL of In, 

(1) 2 B.L.R. d-.B.) 1 = 10 W.R. (P.B.) GG. (2) 21 0. 70= SO I.A. 166. 
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month of the era, according to which the settlement and kistbundi of anv 
mehal have been regulated, be unpaid on the first of the following month 
of such era the sum so remaining unpaid shall be considered an frrZ of 
revenue. We must take it that this register proves that the ^ th 

was regulated according to the Christian era, and therefore the^r 878 l 

M.,ob did uo. become of o.il^£u^ 

Under s. 3 of the Revenue Sale Law the Board of Revenue fo 
determine upon what dates all arrears of revenue shall he nai.i 
defau t of which payment these estates shall be sold The dat,f« 
have been fixed are admittedly the 28th of June the 28th sLr ^ k 

Sfdi?nT;^ wou^T’fotw tfafrrs, 

aid not; becocae la arrear until tho l<ai-r»f Ar»».ii *-u , i^xdicn 

be sold in respect of it unless default had contiLe’d untilThr28th of Jun°*^ 
which was the next fixed date after that instalment bSame ifarrear 

The whole di&culty has here risen in conseaueace of a • 

acooui^ register being kept with reference both to the Christian" era° and 

era, which is prevalent in the district. That register eives the 
reSte^ °°'^*'f®P°“ding to those described in the revenue roll 

deserfb^d ^re differently 

An attempt was made by the learned vakil for the annellanf- to 

us to assimilate the month in the two registers, the effect of which would 

a to compel us to alter the amounts navable in respect of each ki<it Tha 
sum total would, of course, be the same. 

It is perfectly obvious, from a comparison of the two registers to which 
we have referred, that the course adopted by the officer X c^mpu^ed 

he kut for May or Jeyb ; the October kist, the kist for SeptembBr o^A 

the i- October or Kartick ; the December kist' 
the Ajst for November or Aughran ; the January Ansf the kist for Dace u ’ 

^Pous ; the February kist. the kist for January or Magh ■ and lastly the 
March last, the kist for February or Falgoon. ’ 

The inconvenience of mixing up the two eras is obvious and Fftyol 
practical effect has been to anticipate the due date of the several 

which next document of importance is the memorandum of demands 

property his h'^'^ non-payment of which this 

Lat s been sold, has been arrived at. According to that document 

the 28th of M crediting all sums paid up to and including 

inc ud.ng the ta of Es, 16-9 which is described in the leSdL" account 

pointed out, the kist for March. If this kist of Rs. 16-9. whSh was due 

wouhj’vf Isfc of April, had been omitted from the account, there 

hold hh^rih ^ deficit, and, therefore, we must 

that there were no arrears for which a sale could take place 

f-hia f has been drawn to a decision of a Division Bench of 

the 1 ^ T that the circumstances are similar ■ but 

have^rdved'^^wf" f ^ different to that at which we 

an hem no way a precedent, and can be of little, if any help to us 

conside^thf that there were no arrears, we have still to 

Wer the only remaining question, namely, whether, having regard to 
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the fa^ that the absence of arrears was not declared as a ground of anneal 

to the Commissioner, the provisions of s. 33 of the Revenue Sale Law bar 
this suit. 

u no doubt that this question was authoritatively determined 

by a J^ ull Bench of this Court in the case af Baijnath Sahu v. Lala Sital 
L rasod (1), and has also been decided in several other cases. 

It has, however, been argued that the Judicial Committee of the Priw 
Council 111 Gobind Lai Roy v. Ramjanmn Mister (2) have expressed an 
opinion incoosistent with the decision of the Full Bench. 

[880] In our opinion their Lordships did not express any intention of 
tiavelling beyond the points which arose in the particular case. 

In that case there were arrears of revenue, and the sale was for such 
arrears, but it was held good in spite of an express prohibition in the Act. 

The decision of their Lordships is to be found in the following words : 

Giving, however, full weight to those considerations, their Lordshins, 
havine regard to the scheme of the Act and the express direction contained 
in s. 33, are of opinion that in every case where a sale for arrears of revenue 

provision of Act XI of 1859, no 
grounds of objection are open to the plaintiil which have not been declared 
and specined in an appeal to the Commissioner. 

opinion of their Lordships a sale is a sale made under the 
- ^ 18o9 within the meaning of that Act, when it is a sale for arrears 

oi Government revenue held hy the Collector or other officer authorized 
to bold sales under the Act, although it may be contrary to the provisions 
ot the Act either by reason of some irregularity in publishing or conduct- 
ing the sale, or in consequence of some express provision for exemption 
having been directly contravened.” 

If there were no arrears, this was not a sale for arrears of revenue, 

and there IS nothing in the decision of the Privv Council which can be in 
point m this case. 

We dismiss the appeal with costs. No reference was made at the 
nearing to the cross-objection. 


s. c. c. 


Appeal dismissed. 


Before Sir Francis 


25 C. 881 = 2 C W.N. 379, 

[88 1] APPELLATE CIVIL. 

William Maclean, E. 0. I. E., 
Mr. Justice Macplierson. 


Chief Justice, and 


Mokoond Lal Sin(}h {Petitioner) v NOBODIP Chunder Singha 

AND ANOTHER (Opposite- Party).* [1st April, 1898.] 

Giuirdinn— Appointment of Ou-irdinn— Guardians and Wards Act (V 11 1 of IdSd) « 9 

mmor son— Matters to be considered by the Court in appointing guardian. 

h “‘‘'•y, * Hindu, but afterwards beoama a Ohristian and 

mrnor son ^ y?sidonoe, applied to bo the guardian of the person of his 

that th. ^ ‘he paternal and matornal uncles of the boy 

narsnn L I ““"e, the father was not a fit and proper 

person to bo appointed the guardian of the minor, ^ 


Judge of ?lLldrdated L'!°3r'dlVlpHfl897^ 

(1) 2B.L.R. (P.B.) 1 = 10 W.R. (P. B.) 66. (2) 21 0. 70 = 201, A. 166, 
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therefore in a case '^here a child’’ w^o Is t aught ' 

expressed a desire to remain a flindu. and was living wUh hfs I r 

who was maintaining him and was looking after his edV ‘If relation, 

not he to the welfare of the child that he s^hoiild he h!^ d d‘‘°“ would 

brought up in the Christian faith and that thf CourTh . the father and 

stances of the case, was right in o’lsmissmg thtppTielttn"'' 

tAppr., 13 lod. Gas. 453 = 22 M.L.d. 247^11 M I, T nr xr 

21Ind. Gas. 789 (807) = 15 M.L T 1 (33) -25 M^r T 

Suppt. 1 (XXIV) : D., 60 p R 190lir67~P (708) = 1914 M. W. N. 

Singh’ u^de^s® 9 SThn r! application made by one Mokoond Lai 

.pAef ro^ r i'l 

to Oh “ Sri* A^dr T8*93°'’jr 't “ "{'“k"’ 

..sidepoe .„a fea his 

and since the latter’s death, the bov waa I 1 u ° ; 

pe application was opposed by the maternal ufcle of^the“minoT’ 

by his paternal uncle. The District Judge of NudLa unon^h ° 
having found fchaf; rhA 4 .u • ^'^uaaea, upon the evidence, 

mskis® hi„ ovX SLT Sy°y h?s“l^T8”J^ 

Gyanmin Nulh Bose°lmlht appollS"* GhaUeriet, sod Bsbu 

Babu Monmotka Nath MtUer, for the respondent. 

Hi»dfwh2r»ord:„riyS'5^^^^^ ‘ka. a 

merely becaasah. has' beep eopr.rted to ObrLShy'’ lL‘“;u 

eoSd to thnus?odrof‘hi“‘hdf '’■ “’■* 

the minor, the wisheq if a-n \7 r^f t-u a e will be fcne welfare of 

clearly show thafc fcbe i^^^ be regarded, 

the custody of hL chi a preferential right to 

Babu Monmotha Nath Hitter, for the respondent —Under s 1 7 nf ih 

iSS'SKSiSK 

oas6s^''vf«^fc in reply, referred to the following fsasl 

^ R<^rn (8), Queen v Nesbitt (Q) 

^auth Bose (iQ). In re Agar Ellis v. Lascelles (11) 


(1) 6 W.R. 235. 

(3) L.R. (1896) Ch.D. Vol. I. 740 

Perry*sO.O. 103. 

<ll) (1883) L.R. 24 Gh. D, 347 (328). 


(2) 14 jM.I.A. 309 = 10 BLR 12*1 

(4) L.R. (1893) Ch. D. Voi i M3 
(6) 23 C. 290. •''“‘•i. .43 

(8) 1 A. 549. 

(10) (1863) 1 Hyde, 111 , 
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1898 The judgmenfc of the High Court (MACLEAN, C.J., and Macpherson 

April i. J.) was as follows : — 


Appel- JUDGMENT, 

Latp: Ma'IJLEAV, G. J. — This is an application by a father, originally of the- 

Civil Hindu persuasion, but now a Christian, to have himself appointed guardian 

■ of bis infant son, a boy of about 12 years old. The real object of the 

25 C. 88t= application is t-o obtain the custody of the minor. There is virtually no 
2C.W.N. dispute as to the frtcts. The father in April 1893 embraced Christianity, 

379. and then, if he did not actually abandon, at any rate bft his child under 

the care and custody of his grandfather, who was a Hindu, and after his 

death he remained, ns he still is, in the care of his uncle, who is also a 

Hindu. The boy, hitherto, has been brought up in the Hindu religion, 

surrounded by Hindu relations. There is no suggestion, least of all any 

well-founded suggestion, that the child is not being well cared for, or that 

he is unhappy. No considerations of that nature arise. The father b 

about 33 years old : he is not well off. his monthly income being soma 

15 rupees. He apparently lives at a Christian Mission House at Hooghly, 

and is paid his salary by the Mission. The mother of the child is dead! 

and the father has recently married a young Christian girl. A somewhat 

loose suggestion of immorality is made against the father, but I attach no 

importance to this. After he left his child, the father contributed nothing 

to his support, has attempted but once to see him ; and, beyond that, has 

taken no notice of him whatsoever. The present application is dated the’ 

9bh July 1896, The circumstances of the boy*s Hindu relations appear 

to be good. The District Judge of Nuddea refused the application : benoo' 
the present appeal. 

I do not think there is any substantial difference in the law 
applicable to a case such as this, between the law of England and the law 
of India, except so far as the Guardians and V/ards [88^] Act (VIII 
of 1890) may create any difference. That Act is mainiv. if not 
entirely, based upon the principles of English law. The English' authori- 
ties establish that, even as against the prima facie legal right of the 
father to the custody and control of the education of his child, the real 
object to he considered is the welfare of the child, and under s. 17 of the 
Guaidiaos and Wards Act the Court has to be guided by what, consistently 
with the law to which the minor is subject, appears under the oiroumstanoes 
to be for his welfare. The boy has been examined, and has expressed a 
preference to remain with his Hindu uncle, and to continue in the Hindu 
leligion, and not to become a Christian ; and though, having regard to his 
age, and to the possibility that this expression of his wishes may have been 
suggested to him by his Hindu relations, too much importance must not 
be attached to what he says, it is a feature in the case which ought not to 
be left entirely out of consideration. There is no doubt that under the 
Hindu law, as under the English, the father is prima facie entitled to the 
custody and control of his infant child, and it is for those who 
maintain the contrary to show that, under the particular circumstances of 
the particular case, he ought to be deprived of such initial parental right. 
That he can and may be so deprived if the circumstances justify it, is 
well established by many cases in the English Courts, one of the' most 
recent being that of hire Newton (1), and also in the Indian Courts [see 
In the matter of baithri (2), and the recent case in this Court before 
Ml . Justice Sale of In re Joshy Assa7n (3)]. In the above case in the Bombay 

(1) L. U. (lb9G) Ch, D. Vol. I, 710. ^2) 1C B, 307, (3) 23 0« 290. 
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High Court}, Mr. Justice Bayley very carefully reviewed all the authorities, 
English and Indian, upon the point. 

There are soma matters incident to this question, — and one can 
scarcely avoid, if not concluding, at any rate suspecting, that the real 
question in this litigation is as to whether this child is to be brought 
up as a Christian or as a Hindu, — which to my mind are fairly well 
established. The authorities appear to me to establish thaturma facie the 
father is entitled to say in what religion his [885] infant child should be 
brought up, but, at the same time, that, in a proper case, there is undoubted 
jurisdiction in the Court to disregard those wishes. But the circumstances 
must be at least unusual to justify the Court, in so acting. 

As was said by Lord Justice Lindley in the case of In re Newton (1) : 

“But as a legal proposition, it is clear that the Court has jurisdiction in 

a proper case to deprive a father of the custody of his children, and it also 

has jurisdiction to decline to change the religion in which the children 

have been brought up.’* Our attention has not been drawn to anything 

showing, nor has it bean argued, that this statement of the law does not 

apply equally to a Hindu father and child as to an English father and 
child. 

Then we have to consider what is really for the welfare of this minor, 
using the term welfare* in its widest sense, and looking, not only to the 
question of money and comfort, but to the moral and religious welfare of 
the child and to the ties of affection. I need scarcely ooint out, as has 
been stated by Judges in the Courts of England, that the Court, judicially 
administering the law, cannot say that one religion is better than 
another. As I have indicated above, the Guardians and Wards Act 
says, we must look to the welfare of the child. Those being the principles 
of law applicable to the present case, and bearing in mind those principles 
and the initial right of the father to the custody of his infant child and 
to control its religious education, wo must consider whether it is for 
his welfare that the child should be handed over to the father, and 
brought up, as the father states is bis intention, in the Christian faith. 
Looking to the fact that when the father embraced Christianity in 1893 
he was of, and the child had been brought up in, the Hindu religion, that in 
1893 he left the child with bis own father who was a Hindu, that on 
the latter’s death he tacitly permitted the child to be taken care of by 
his maternal uncle, who was also a Hindu, that since April 1893 he 
has nob contributed anything towards his child’s maintenance or 
education, that virtually he has nob attempted to recover the custody 
of Pis child until he instituted these proceedings, and. practically, has 

sworn to by his brother 
1886 J the witness Nabadwip Chunder Singh) he said “ when he was going 

to become a Christian that he did not want his son. nor his father, nor 

bis brother nor anybody ’* (a by no means improbable statement in his 

then mood) to the fact that the child, with the father’s assent, has 

been brought up as a Hindu, that he (the child) respects the Hindu gods 

and goddesses, and that he has himself, a boy of 12 or 13 years old 

expressed a preference nob to become a Christian : looking. I say, to 

all the circumstances, not separately, but fcollecbively, I am of opinion 

that the District Judge was justified in his conclusion that it was not for 

the child’s welfare that he should be handed over to the custody of his 

father. In arriving at this conclusion, one must not lose sight of the 

(1) L. R. (1696) Oh. D. Vol. I, 740. 
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circumstances that if the child hecoma a Christian, he becomes an outcast 
Irom his old religion, and it when he attains his majority he desires to 
return to that religion and method of life, he will only, if at all. be able to 
do so upon performing strict and possibly costly expiatory ceremonial, 
her some years this child has been allowed by his father to remain with 
his Hindu relations, who are willing to educate and take care of him, and 
who have, in fact, maintained and educated him for some years at tbeir 
own cosc, and has been permitted by his father to be brought up accord- 
ing to the rites of the Hindu religion, the tenets of which, having regard 
to his age. are not improbably impressed to some extent upon bis mind 
and understanding; and if now he be handed over to his father, such a 
course must necessarily result in breaking the ties of affection and 
destroying the associations connected with his life with his Hindu relations. 
I cannot bring my mind to think that this can realiv be for the child’s 
welfare. Jealous as the Court is and ought to be in interfering with the 
legal right of the father as regards the custody and religious training of 
his child, I consider that, under the circumstances of this case, the father 
must be regarded as having abdicated his strict legal parental rights, and 
that It would be (as has been said by a most learned and distinguished 
Judge) a capricious, if not a cruel, resumption of his paternal authority, if 
he could now compel his child to be brought up henceforth as a Christian, 
which admittedly would be the result of handing over the child to 
the custody of his father. Looking [887] at all the circumstances of the 
case. I think the Court below was justified in its conclusion, and that this 
appeal must be dismissed. We, however, give no costs. 

Macpherson, J. I am entirely of the same opinion and have 
nothing to add to the judgment of the learnod Chief Justice. 





Appeal dismissed. 


25 C. 887 = 2 C.W.N, 508. 

ORIGINAL CIVIL. 
Before Mr, Justice Jenkins. 


Khktter Kristo Mitter { runitiff ) v. Kally Prosunno Ghose 

{Defendant).* [;4th April. 1898.] 

Coits— Attorney's lie7i for costs— General jurisdiction of Court overall suitors-ComVro- 
mtse by parties without knowledge o) attorney-Licn, Notice of -Attorney and Client. 

by the plaintiff in a suit was satisfied by defendant behind 
the back of the plaintiff's attorney alihouRh ho had notice of the lion for costs 
of the plaintiff s attorney. The plaintiff’s attorney thereupon applied for an 
order upon the plaintiff and the defendant, or either of them, to pav his costs : 

altfn fjh^'*s f jurisdiction over its suitors; that 

although a defendant has the right to oomptomiso with a plaintiff without the 

knowledge of the plaintiff’s attorney, such compromise must bo made with the 

honest mtention of ending the litigation, and not with any design to deprive the 

attorney of his costs, and he cannot make a payment to the plaintiff under that 

compromise, if he has notice of ihe lien for the costs of tho plaintiff’s attorney. 

209(271) = 4 O.W.N. 208 ;P.. 30 B. 27 = 6 Bom. L.R.879;R..7 Bom. 

This suit was instituted in 1887, the attorneys for tho plaintiflf at that 
time being Messrs. Gregory and Jones. Subsequently Babu Mohini 
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Mohun Chatterji became the attorney, and at the plaintiff’s request he 

bill of costs. On 9th September 1895 a decree was passed for Es 17 000 
each party to bear his own costs. The costs up to and including’ the 

ecree were taxed as between attorney and client, and Es 2 017-13 6 
were allowed. Subsequent costs to the amount of Es. OlTwere furih^ 

Es“Ti ?4 9 ^r 888 l%“^*^° were made, leaving 

Pl*iintiff to Babu Mohini Mohun 
Chatterji. In execution of the above decree, certain immoveable nropevtv 

was attacned and advertised to be sold on lOth March of this vear^ 'in 

the meantime the defendant, without the knowledge of the attorn^vQ nn 

madron behaff ofth d^ f'^" personally, and an application was 

w„ with Ih, Obieot of koopiog Z ™ ” 

Mob 

costs subsequent to the decree to be taxed, and in default’ that be he at 

ltot„,5:,Tt:‘',b: ‘o “■»»"»'“>» -."bed s 1 1 s 

Mohioi Mobpp Cb .ttooji blr.ro™dTb:‘dei‘ r“t TZtnTr 0 ^ 0 ” 

payment can be made under it to the prejudice of the attorney’s lien after 
notice of It has been given to the person by whom the payment is made 

of tho SZ'oi'tr * ‘t. dofood.Pt l„f„,„,J 

Srr EHr -IK 

NcorccM,en''i3>. “ potto 'of Ito ItZSt Z*”of flZo 

P^"J aggregate claim consists of costs naid to a 
ney, no hen to that extent can be claimed; Christian v. Field{4:). 

OEDEE. 

[8893 Jenkins, J. — This suit was commenced in Iftft? fho 
or the plaintiff being at that time Messrs Gregory and lo^es tZZ 
Inhere was a change to Babu Mohini Mohun Chatterji, and on the tcJLon 

the ® ^ 2.192-7-6 to the former attorneys at 

the plaintiff g request. On the 9th September 1895 a decree warnasse^ 

nlni became payable fiom the defendant to the 

L party was to bear his own costs of the suit. The costs up 

and Rc, 9 m attorney and cHent 

to 2,01713-6 have been allowed on that taxation. Subsequent eo>!tQ 

to the amount of Es. 613 have also been incurred. From tTm^ to k 

payments on account have been made, which leave Es 91 I 4 9 !hi] IT® 

from the plaintiff to Babu Mohini Mohun Chatterji on accoun of hL e 

besides subsequent costs which are still untaxed. ^ ^ ^ 

In execution of the decree in the suit certain immovoahiA *■ 
^t ^hed and advertised to be sold on the lO tb March of this year ^ 

7 C. 401. ~ „ r ^ 

M (1891) eo L. B. 767. g |'h„. 
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1898 In the meantime, however, the defendant had settled with the plaintiff 

APRIL 4. personally without the intervention of the attorneys on either side, and an 

application was made on the 10th March for stay of the sale. That 
Original application was granted for the purpose of keeping matters solely in statu 
OlVIL. quOy and not so as to prejudice the rights which otherwise existed. 

compromise to which I have referred made no provision for 
2C W N payment of Babu Mohini Mohun Chatterji’s costs, and he has accordingly 
308 this present application that the plaintiff and the defendant or either 

of them, be ordered to pay to him Ks. 914-4-9, being the balance of his 
costs, and also his costs subsequent to the decree to be taxed, and in default 
that he be at libei'ty to proceed with the sale of the property attached or 
for such other order as to the Court may seem meet. 

This claim on the part of the applicant is based on the right 
commonly known as an attorney’s lien on the fund recovered in suit. 
Whether that is the most appropriate mode of description it is unnecessary 
to discuss, for the nature of the right is free from doubt. 

[890] It is a claim on the part of the attorney to have secured to him 
his due reward out of the fruit of his labour, and for that purpose to call 
in aid the equitable interference of the Court. Bub while the right is 
clear, it must be conceded that the litigants themselves are really masters 
of the suit, and that it is within their power to compromise it without the 
acquiescence or even the knowledge of their attorneys. The exercise of 
this right, however, is subject to important qualifications. In the first 
place the compromise must have been made with the honest intention of 
ending the litigation, and not with any design to deprive the attorney of 
his costs ; and, secondly, no payment can be made under the compromise 
to the prejudice of the attorney’s claim after notice of it has been given 
to the person by whom the payment is made. 

These principles appear to me to be the clear result of the authori- 
ties in England ; and founded, as they are. on justice, equity and good 
conscience, I see no reason why they should not apply in this country. 
Now the applicant on this occasion claims that both conditions to which 
I have referred exist, though it is clear it would suffice for his purpose, if 
he can establish either of them. The facts on which he reliesas establish- 
ing his position by virtue of notice given are set forth in that part of his 
affidavit which commences with para. 6. He says: “I personally 
informed the defendant for whom I acted as attorney in a suit in this 
Honourable Court, being suit No. 770 of 1894, wherein Gooroo Prosunno 
Ghose was the plaintiff and the defendant herein was the defendant, of 
my said lien for costs, and at the time when I informed the defendants 
as aforesaid. Babu Prosunno Chunder Roy, a vakil of this Honourable 
Court, who was instructing me on the defendant’s behalf in the said suit„ 
No. 770 of 1894, was present." 

That I have personally and repeatedly informed Babu Peari 
Mohun Chatterji, Dewan or Manager of the defendant’s affairs, of my said 
lien." 

The facts set forth in the paragraphs which I have just read are 
uncontradicted, and it is admitted on the part of the defendant that he 
had notice of the claim for a lien, so that the case would appear to come 
within the second of the qualifications I have mentioned. 

[891] It has, however, been urged by Mr. Woodroffe, who has 
argued the case very fully and ably for the defendant, that it is not open 
to me to make the order asked for, and he has urged several objections. 
The principal objection is one which goes to the root, of the whole matter*. 


580. 



XIII.] KHETTER KRISTO MITTBR V. K. PROSUNNO GHOSB 25 Cal. 892 


and I will, therefore, deal with it first. He contends that the Court 
has no jurisdiction hrevimanu to make such an order as is asked for, and 
in support of the objection he refers to the absence of any practice justify- 
ing such a procedure as is sought to be used on this occasion. In addition 
he has referred to two cases : one the case of Domun v. Emaum Ally (l) ; 
and the other the case of Mahommed Eohuruddeen y. Mcihommed Noorood- 
deen (2). 

The first of the two cases seems to me bo have no apolication to the 
matter now under consideration. It simply refers to the question whether, 
on summary application, an order could be made directing a party to 
pay his attorney the costs of suit when taxed. It was held that such 
an order could nob be made. That is a wholly different case from the 
present. 


1898 

April i. 
ORIGtlNAL 

Civil. 

23 G. 887 » 
2 C.W.N. 
508. 


In the same way the case of Mahommed Zohuruddeen v. Mahommed 
Noorooddeen (2) appears to me to throw no light on the point. The facts 
are shortly these : An atterney had by way of securing his costs taken 
a deposit of title deeds, and made a summary anplication in a suit to 
which ho was no party bo have that equitable lien enforced. It was held 
he should, if he desired to enforce his equitable li^n, commence a suit of 
his own. I fail to see how a decision on those facts can in any way negative 
the applicant’s right to proceed in the manner he has selected. 

The present application appears to me to be based on the principle 

that the Court has general jurisdiction over its suitors, and I see no reason 

why that jurisdicbion should not be as fully vested in a Court here as it is 

in the English Courts. I therefore think it is open to the Court to deal 

with this particular question on a summary anplication framed as the 
present is. 

[892] The other objection raised by Mr. Woodroffe were not of so 
far-reaching a character. He referred to Price v. Crouch (3) as authority 
for the proposition that notice of lien must be of a more definite character 
than ohe notice given in this case. I find nothing in the decision given in 
that case which calls for the conclusion that the notice given by the 
applicant in the present case was insufi&eient, for there it was simply held 
as a matter of fact that the notice was insufficient, because it was not in 
any sense a notice of lien, but merely of an expectation that provision 
would be made for costs. 

In the present case the attorney has given, in the clearest terms that 

■could have been used, nobice that he did claim a lien for his costs of the 

suit. 

Another point urged by Mr. Woodroffe was this : He contended that 
inasmuch as part of the aggregate claim consists of costs paid to a prior 
attorney, no lien to that extent can be claimed, and in support of that 
proposition he referred to the ease of Christian v. Field (2). That case is 
not an authority for the broad proposition in support of which it was cited. 

Be this however as it may, the state of facts on which the argument 
is based has no existence hero, for I do not find that the unpaid balance of 
costs is in any way made up of the amount paid by Babu Mohini Mohun 
Chatterji bo Messrs. Gregory and Jones. That amount was the earliest 
item in the account, and if Mr. Woodroffe’s argument is correct, it is 
unsecured, and I certainly should presume that the payments already 


(1) 7 0. 401. 

(3) (1891) 60 L.J. Q.B. 767. 
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lorm o/fh? "T ‘^®T K Ti'"-'’ to the proper 

bv fl?! f? ^ u° ‘^'‘t sufficient notice of lien was given 

oavmenr ^ ‘^le defendant before 

oaymenr, was made by him under the compromise, and I, therefore coma to 

r893l"riai Chatterji’s present application is 

f ^ M attorneys and in the interests of litigants 

as has bsl d oL1° S'c.t” 

subseotnTltf“t'' amount of costs, which have been taxed, and 

Lenl t • I taxed, by the plaintiff and the 

defendant, including the costs of this application 

Court cer.iteio“oLtij I™ “'“Ss-i tor oouus.l. Th. 

•Attorney for the plaintiff ; Mr. il/. M. Chattcrji 
Attorney for the defendant ; Mr. W. C. Boy. 
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ORIGINAL CIVIL. 

Before Sir Francis W. 3Iaclean, K. G. I. E., Chief Justice, Mr. Justice 

Bdncr^ec and il/r. Justice Jenkins, 

Chuni Lal and others {Defendants) v. Ananteam and others 

(Plaintiffs).'^ !14th .June, 1898.] 

Costs-’Application for stay of eiecuticn- Practice, 

Where the defendants in an original suit applied to the appellate Court for 
stay of execution of the decree pending the appeal ■ appellate Court for 

cenco Jn.^lT'l^^' '^V that the applicant who asked for the induK 

gence must pay the costs of the application. 

[R., 10 C.L.J. 631 = 4 Ind. Cas. 746.] 

This was an application for stay of execution of the decree passed in 
^his^suit oy Mr. oustice P. O’Kinealy sitting on the original side of the 

h j appellant.— Applications of this nature can be heard 

by the Judge sitting on the original side, and the practice of getting an 

appellate bench appointed for the purpose of hearing such applications is 
curnbrous and inconvenient. The original side has ample jurisdiction to 
deal with such applications— ss. 239 and 545 of the Civil Procedure Code. 

of Norris, J., in Mahdab Kissen Sett y. Protap Chandra 
G/iose (p and of HlLL J., in Courjon v. Lcheraux (2) which have altered 

the eai her practice of the Court are incorrect. [Banerjee, J.— Section 

appellate Court is the proper Court for such 
application after [894] appeal filed. Maclean, C J.— Section 545 does 

not seem in any way inoonsisteot with s. 239 of the Civil Procedure Code, 

but as in my view the appellate JJourt has jurisdiction and a Bench has 

Application in Original Suit No. 406 of 1S97, 

(1) Unrep. Suit No. 98 of 1888 f4th Juno 1883). 

(2) Unrep. Suit No. 267 of 1887 (10th May 1892). 


582 



XIII.] 


CHUNI LAL V. ANANTRAM 


25 Cal. 895 


been specially formed fco hear this application the discussion is somewhat 
academical. Besides it has been the practice of late years to make such 
applications to the appellate Court.] 

Mr. ChauduTt^ for the respondents opposed the application for stay of 
execution, and submitted chat the respondents were entitled to the costs of 
and incidental to the application — Siffipson v. Moove (1). 

Mr. Allen in reply.— The defendant is successful in this application 

inasmuch as ha had obtained an order staying execution, and the costs 
should abide the result. 

following judgments were delivered by the High Court (Maclean, 
C. J., and Banerjee and Jenkins, JJ.) : — 


JUDGMENTS. 

Macleai^ 0. J.— The applicatifc must pay the costs of this 
application He has come for an indulgence, and as he asks for an 
indulgence he ought to pay the costs of obtaining it. 

That, in my view, is the principle which ought to apply generally to 
applications of this class, and that view is supported by the nractice in 
the Courts of England. I think that should be the general rule ; I do 
not say it is an inflexible rule. Any way under the circumstances of 
this Mse the anplicant must pay the costs of the application. 

Banerjee, j. I agree in the order made as to coses, having regard 
fco fcbe special circumstances of this case, which are that; fche decree-holder 
was, in fche first instance, unnecessarily made fco appear before the Judge 
on the original side upon this apnlicafcion for stay of execution. That is 

a poinfc upon which, speaking for myself. I must sav thafc fche judgment- 

debfcor has not been able fco satisfy me that he was right. But. as a 
mat general principle, I am of opinion that the cosfcs of an application 
like this ought to abide tbe ultimate result. I do not think that an 
application like this is an application for an indulgence; when the law 
allows an appeal, and furthermore when it allows an appellant, upon 
proper cause being shown, fco ask for fSQSj and obtain an order for stay of 
execution, it cannot be said that he asks for what is merely an indulgence. 

n poking ab fche reason of the thing, it would seem fco be something more 
than an indulgence, being in fact what is necessary to enable fche appellant 
to secure fche full benefit of his success in the appeal. For when the law 
allows an appeal, if fche appeal succeeds, and if, in fche meantime, fche party 
successful m fche Court; of first instance is able fco enforce fche decree of the 
hrsfc Court by the sale of any immoveable property of his judgment-debtor, 
the success of the appeal may not secure to fche appellant all thafc he would 
be entitled fco, as the reversal of a decree cannot affect the sale of any 
immoveable property held in execution thereof while it was in force. 

That being so, I think thafc the applicant ought not to be made 
unconditionally liable for fche cosfcs, but that his liability should depend 
upon fche result of the appeal. 

There naight be circumstances under which the costs of opposing an 
application like this should be made payable by the applicant independently 
of the result of fche appeal. Thus, where the opposition has reference fco 
the suflaciency of the security offered, and the security is found to be in- 
sufficient. so far as the cosfcs may relate to fche opposition fco thafc extent, 
the applicant may justly be deemed liable for those costs independently of 

the result of fche appeal ; but he ought nob to be made unconditionally liable 
for cosfcs generally. 
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Jenkins, J. I agree as to the incidence of the costs, and I come to 
that conclusion for the reasons stated by the Chief Justice. Section 220 
of the Code of Civil Procedure do doubt says : " If the Court directs that 
the costs of any application or suit shall not follow the event, the Court 
shall state its reasons in writing.’* 

Assuming that the application has succeeded, still I think that there 
IS ample reason in this case for requiring the applicant to pay the costs, 
because he is asking for an indulgence which will have theeffecb of inter- 
feting for the present with the enforcement by the respondent of his 
deciee, and he who seeks such an indulgence should, in the absence of 
special circumstances, pay for it. 

On these grounds I chink the order proposed is right. 

Attorney for the defendants (applicants) : Babu Ashutosh Dey. 

Attorneys for the plaintiffs : Messrs. Fox & Mandai. 


C. E. G. 


25 C. 896 (F.B.), 

[896] FULL BENCH. 

Before Sir Francia W. Maclean^ Chief Justice^ Mr, Justice 

Macpherson^ Mr, Justice Trevelyan^ Mr, Justice Ghose, and Mr. 

Justice Rampini, 

Nabu Mondul {Plaintiff) v, Cholim Mullik and others, Minors, 

BY THEIR CERTIFICATED GUARDIAN SUDAN BiBI AND OTHERS 

(Defe7idants.)'^ [3rd February, 1898.] 

Fall Bench, Bejerence to Poxoer of a Single Judge nlone, to refer acrtStf iniohich 

the v'xlue of the subject-matter in dispute does net exceed Rs, 50— Diuisiou Court 

’-Rules of the High Court, ch. 7, Rule 1, ch. VI, Rules land ^Statute U and 25 
7tc, cap, 109. s. xni. 

A roferonce to tho Pull Bench cannot be made by a Judge of the High Court 
sitting alone to hearoasos in which tho value of tho subject-matter in dispute 
does not exceed Rs. 60. 

[R., 7C.L.J. 309 (311): 13 C.L.J. 418=1.5 C.W.N. 752 = 10 Ind. Cas. 325; 15 O.L.J. 
220 = 160. W.N. 567= 13 Ind. Gas 606; D., 12 C.W.N. 987 (939).] 

Mr. Justice Rampini sitting alone referred a second appeal, in 
which the value of the subject-matter in disuute did not exceed Rs. 50. to 
a Full Bench for a decision on the point whether mere long continued 
possession of a parcel of homestead land, say upward of sixty years, and 
not Ttiokurari or held at a fixed rent or rate of rent is sufficient to justify a 
Court in presuming that the tenancy of the land is of a permanent and 
transferable nature, or whether to justify such a presumption something 
more is required, viz., proof of the land having been originally let out for 
the erection of pucka buildings, or building purposes, or proof of the land- 
lord having stood by and allowed bis tenant to erect pucka buildings, or 

expend large sums of money in making improvements of a substantial 
character.*’ 

The judgment of reference was as follows : — 

The plaintiff brings this suit to eject the defendants from a certain 
parcel of homestead land situated in the Munsifi of Baraset. The defend- 
ant No. 1 is a recent purchaser from the defendant No. 2, According 


• Reference to the Pull Bench in Appeal from Appellate Decree No, 1617 of 1896. 

# 
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to the plaintiff, the defendant No. 2 had no permanent or transferable 
interest in the land, and therefore the defendant No. 1 is in the position of 
a trespasser. The [897] defendant No. 1, however, pleaded that his 
vendor’s ancestor took the land for dwelling purposes more than 50 years 
ago, that he and his successors have occupied the land ever since, and 
planted mango, cocoanut, and jack trees on it, that the interest of the 
defendant No. 2 was kaimi, maurasi and viokurari, and, therefore, that 
the defendant No. 2 had a right to transfer the land to him. 

The Munsif found (1) that there was no proof as to the origin of the 
tenancy. The origin, he said, was lost in obscurity ; (2) the defendant 
No. 2’s grandfather took a lease of the land over 60 years ago, and he 
and his successors have sinceresided there, having erected dwelling-houses 
with mud walls and planted mango, cocoanut and jack trees on it ; (3) that 
there is no evidence creating the tenure to be maurasi^ mokurari or 
kaimi ; ” (4) that there was no evidence to prove that the tenure is trans- 
ferable by custom ; (5) that it could not be presumed to be mokurari ; but 
(6) that it may be presumed that the laud was acquired for building or 
dwelling purposes, and so that the tenancy was maurasi, kaimi and 
assignable. He, accordingly, relying on the cases of Beni Madhab Banerjee 
V. Jai Krishna Mookerjee (1) and Gungadhur Shikdar v. Ayimuddin 
Shah Bisioas (2) dismissed the suit. 

On appeal the Subordinate Judge said " that the respondents relied 
upon a kaimi right and a right founded on custom and long occupation.” 
He then found that ‘ there was not satisfactory proof of the kaimi right 
and custom, and therefore there are good reasons for making a differentia- 
tion between this case and that of Beni Madhab Banerjee v. Jai Krishna 
Mookerjee (1). He, however, went on to say '* the long occupation of the 
respondents is not disputed in this Court, and from it the grant presumed 
by the lower Court was, in my oninion, presumable.” He accordingly 
affirmed the Munsif’s decree. 

“ The plaintiff now appeals, and on his behalf it has been pointed 
out that all that the Subordinate J udge has found in favour of the respond- 
ent is long occupation of the land by the defendant [898] No. 2 and his 
ancestors, and it is contended that this is not sufficient to justify the 
presumption of a permanent, and therefore of an assignable or transfer- 
able right, which the lower Courts have made in favour of the respondents. 
The learned pleader for the plaintiff, appellant, has cited the following 
cases io support of this argument of his (viz.), Prosunno Goomaree Debea 
V. Button Bepary (3), Tarukpodo Ghosal v. Shyama Churn Napit (4), 
Prosunno Goomar Chatterjee v. Jaqan Nath Bysack (5), Narayanbhat v. 
Davlata (6) and Secretary of State for India v. Luchmeswar Singh (7), 
and he has further called my attention to the case of Ramgopal v. 
Shamskhaton (B) as showing that the question is one which raises a point 
-of law upon which a Court would be justified in interfering in second 
appeal. This last-mentioned case is clear and convincing authority for 
tPe learned pleader’s second contention, and I therefore propose now to 
consider the cases above referred to for the purpose of determining 
whether there is sufficient authority for the proposition laid down by the 
Subordinate Judge, viz., that from mere long occupation of homestead 
land, extending over 60 years, a Court is justified in presuming a perma- 
ment an d assignable grant. 

(1) 7 B.Ii.R. 152. (2) 8 C. 960. (3) 3 0. 696. 

(4) 8 O.L.R. 50. (5) 10 C.Ii.R. 26. (6) 15 B. 647. 

(7) 16 C. 223 = 16 I.A. 6. (8) 20 C. 93 = 19 I.A. 228. 
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k- u ^ on bv the MnD3if. the first of 

which 18 Chat of Beni Madhab Banerjee v. Jai Krishna Mookerjee (1) In 
that case it was found thac the tenures in question were transferable by 
the custom of the country. This completely distinguishes thac case 

. of transferability has been proved in respect of such land as is the subject 

»rocl.d o„ he lend. This i, „et .be c.e i» the „,,e,„t sulf “eJeT, 
further in that case an obtUr dictum of Peacock. C J., that if a man 
g ants a tenure to another for the purpose of living upon the land [899] 

Sun?/h dictum, and in the present case it has not been 

On the contrary, the origin of the tenancy is said to be unknown and to 
be lost in obscurity. In any case the land was not leased to the defendant 
f,s grandfather for the purpose of erecting pucka buildings on it 

Munsif is that of Darqa Prnsai 

Ahsser v. Brtndahan Sookul (2). 

lessee had been in possession of the land for 40 
years he had built mud buildings and had planted trees on it. It was 

ccordingly held that he had an assignable interest in the land, but it 

a permanent interest in it. An interest may be 
assignable without being permanent; so that this case would seem to be 
no authority for the view taken by the lower Courts. 

Ayimnddin Shah Biswas (3) tnere is this difierence between it and the 
nresent one that the lands in that case were apparently let out (or 

char'acter^'^'^'^”^^^ buildings are described as being of a substantial 

learned pleader for the 

Kk f ■ tbeland was homestead land. It had been occupied 

hee^ h i grandfather, for 60 years, a house bad 

evfder^,« fru'fc trees planted on it and there was no 

ciWmsi ® tenancy. It was held that these 

circumstances were not suflicient to justify the presumption of a permanent 

be presumed from long and uninterrupted 
pos session by theoriginal grantee and his descendants, coupled with the 
tact of the land having been let by the landlord expressly for the purpose 
or the tenant building pucka houses upon it. 

AT the case of Tarukpodo Ghosal v. 

in th (j). in which It was laid down that there is no law 

Z .°°“°*>rv which gives anything in the nature of a protected tenure 

holding to a person who has occupied a piece of homestead land, not 

forming part of an agricultural holding, however long may have been tbe 
perion of his possession. 

The next case cited for the appellant is the case of ProsMwuo Coomar 
Chatterjeev. Jagnn Nath Bi/sack (6). In that case it has been said : “ The 

hru the defendants and their ancestors have 

neia this land for generations and have made gardens and dug tanks upon 

It. they cannot be regarded as tenants at will, but that they have a 


(1) 7 B.L.R. 152. 
(4) 3 C. 696. 


(2) 7 B.L.R. 169. 
(6) 8 0. Ii.R. 50. 


(3) 8 0. 960. 

(6) 10 0. L.R. 26. 
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permanent interest, the nature and extent of which he does not define, 
and cannot be turned out of their possession so long as they pay rent.’ 
ihis doctrine is directly opposed to several cases in this Court in which 
It has been held that the mere fact of land having been used for many 
years for purposes other than agricultural, or even as a homestead, is not 
enough to confer upon the tenants a permanent tenure [see Addoito Charan 

V. Peter Das (1) ; Prosunno Coomaree Debea v. Button Beparij (2)] 
JNo doubt if land is let for building pucka houses upon it, or if the tenant 
with the knowledge of the landlord does in fact lay out large sums upon 
It in buildings or other substantial improvements, that fact, coupled with 
long continued enjoyment of the property by the tenant or his predecessor 
in title, might justify any Court in presuming a permanent grant, especially 
It the origin ot the tenancy could not be ascertained. But the mere cir- 
cunostance of a tenant occupying buildings upon property would not justify 
such presumption, unless it could he shown that thev were erected by 
hirn or his predecessor, because a landlord might let property of that 

® agricultural land at will or from vear to year ” 

ron.n^^^®’ that mere long continued 

m of property by a tenant or bis predecessor in title is not 

sumcienb to justify the presumption of a permanent grant, and that there 
must be more, mz,, either (1) the land must have been expressly let for 
building pucka houses upon it, or (2j the tenant must have, with knowledge 
ot his landlord, laid out sums upon it in building or other substantial 

improvements. 

The next case cited for the appellant is that of Secretary of State 

for India v. Luchmcswar Singh. {31 in which it has been decided bv their 

Bordships of the Privy Council thit possession at a low and unvaried rent 

to 1873 does not justify the inference of a permanent grant. 

mt that case is distinguishable from the present one, as in it the origin of 

tne tenancy was well known, the land having admittedlv been acquired for 
the purposes of a stud farm. 

‘ R Bhat v. DavlataOA it was said bv Sargent, C. J., 

Both Courts have assumed that the tenure in perpetuity as alleged by 
defendants could be established by merely long possession at an invariable 
rant. This is opposed to the rulings of this Court, unless it appears that 
It may be so acquired by local usage— v. Narayan (5).’ 

The Sulmrdinate Judge has alluded to the case of Bakhal Das Addv 
v. Dino Moyi Debi (6), and says it is distinguishable from the present, 
because the tenant in that ease claimed a right of occunancy which was 
disallowed, as the subject of litigation was homestead land. This is quite 
true but I think it supports the argument of the learned pleader for' the 

appellant in this case that something more than mere long possession is 
required to justify a presumption of a permanent and transferable grant. 

There remains the case of Dunne v. Nobo Krishna Mookerjee (7). In 
that case, which was one under the Land Acquisition Act. it was' held 
that, as the defendant had shown his possession of the land for over a 
hundred years, it was to be presumed that his interest was a permanent 
and transferable one. There [902] was no standing by on the part of 
the landlords, except that they never attempted to interefere with the 
possession of the defendants or to vary their rent. That is, therefore an 
authority in favour of the view taken by the Subordicate Judge. It' is. 


(1) 1.3B.L.R. 417 note = 17 W.R. 383. 

(3) 16 C, 223 = 16 I. A. 6. 

(5) 3 B. 340. (6) 16 C. 652. 
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however, to be noticed (1) that the head-note in that case is in one respect 
incorrect : bhe defendant’s rent receipts did not show possession over a 
hundred years: they extended over only more than 30 years- the 

possession of a hundred years was evidenced by oral testimony: (2J the 

learned Judges who decided that the defendant had a permanent and 
transferable interest in the land did not apportion the compensation in 
that case on this principle. They gave the defendant the share in the 
compensation to which he would have been entitled if the land had been 
agricultural and he bad been an occupancy raujat. On the finding that 
the defendant’s tenancy was a permanent and transferable Pne, he would 
seem to have been entitled to the whole of the compensation money after 
deducting from it the canitalized value of the rent payable to the landlord, 
and the value of the landlord’s right of reversion, if any. 

On a review of the above cited cases it would seem to me that in the 

case of Dunne v. Nobo Krisnna Mooker 3 ee{\) alone it has been held that mere 

long possession of homestead land is sufficient to justify the presumption of 

a permanent grant, but that all the other cases, viz.^ Prosunno Goomaree 

JJebea v. Button Bcpary (2) ; Tarnkpodo Ghosal v. Shyama Chum Bo.pit{3); 

Frosun7io Coornar Okatterjee v. Jay un Nath Bysack ii) ; B,nd Narayan 

Bhat V. Davlata (b), show that this fact alone is not sufficient to justify 

such a presumption, and that before such an inference can be made there 

must be something more. either (1) the fact of tue land having been 

let for the erection of pucka buildings ; or (2) the fact of the tenant to the 

knowledge of the landlord and without objection on his part having 

erected pucka buildings or having snoot large sums in improvements of a 

substantial character. [903] The cases of Giinoadhur Shtkdar v. Ayimud^ 

dm bhah Biswas (6) and of Eakhal Das Addy v. Dino Moyi Dehi (7) also 
supnort this view. 

In this conflict of rulings and as I disngree with the ruling in the 
case Dunne v. Nobo Krishna Mookerjee (1) I think it nece.ssary to refer 
this case, the decision of which involves the determination of a question 
of much importance to a Full Bench, and the question I would propound 
lor then- decision is whether mere long continued possession of a parcel of 
homestead land, say for upwards of 60 years and not mokurari or held 
at a faxed rent or rale of rent, is sufficient to justify a Court in presuming 
that the tenancy of the land is of a permanent and transferable nature, or 
whether to justify such a presumption something more is required, vis., 
proof of the land having been originally let out for the erection of pucka 
touildings or for building purposes, or proof of the landlord having stood 
by and allowed his tenant to erect pucka buildings, or expend large sums 
of money in making improvements of a substantial character. 

of the provisions 

of the Transfer of Property Act do not apply to the lease in this case, as 
It IS admittedly of date anterior to the passing of the Transfer of Property 
Act [see Han Nath Kannoker v. Rajendra Karjnoker (8) ]. If the case 
a een of later date, the defendant No. 2’s interest would have been 
transferable Is. 108 (cf)], but not necessarily of a permanent nature." 

Dr. Ashutosh Mookerjee and Babu Janendra Nath Bose, for the 
appellant. 

Babu Ohunder Kant Sen, for the respondents. 


(I) 17 C. 144, 

(4) 10 C.L.R. 60. 
(7) 16 0. 662. 


(2) 3 0. 696. 

(61 16 B. 647. 

(8) 1 O.W.N. 136 


(3) 8 C L.B. 
(6) 8 0. 960. 
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Babu Chunder Kant Sen, on behalf of fche respondents, when the 
case came on for hearing before the Full Bench, took a preliminrtry 
' objection to the hearing o.f it, on the ground that the reference to the Full 
Bench was not in accordance with law, inasmuch as a Judge of the High 
Court sitting alone could not [904] make such a reference, in a case in 
which the value of the subject-matcar in dispute did not exceed Bs. 50. 

Dr. Aahutosh Mukerjee was heard on behalf of the appellant. 

The judgment of the Full Bench (Maclean, C.J., and MacphersoN, 
Trevelyan, Ghose and Bampini. JJ., concurring) was as follows : — 


1898 

Feb. 3. 

Full 

Bench. 

29 c. 89& 


JUDGMENT, 

Maclean, C.J. — A preliminary objection has been taken on behalf of 
the respondent in this case to the effect that a reference to a Full Bench 
cannot be made by a Judge of this Court sitting alone to bear cases in 
which the value of the subject-matter in dispute does not exceed Rs. 50. 
The point is one of considerable importance. Under Rule 1 of chap. V 
of the Rules of the High Court, Appellate side, a reference to a Full Bench 
can only be made when one Division Court differs from another Division 
Court upon a point of law or usage having the force of law. The question, 
therefore, to my mind resolves itself into this, whether a Judge sitting 
alone, as was the case here, is a “ Division Court ” within the meaning of 
the rule which I have just read. When we look at the rules carefully it 
will be found that in them distinctions are drawn between a Division Court 
and a Judge sitting alone. That is apparent from Rule 6, chap. VI, in 
which, speaking of appeals under cl. 15 of the Letters Patent, the rule 
says: “ In every appeal under cl. 15 of the Letters Patent against the 
judgment of a Division Bench or of a Judge sitting singly on the Appellate 
side of the High Court.” That shows the distinction which is drawn 
between a Judge sitting alone and a Division Court. In referring bo that 
rule I am nob unmindful of the argument which was addressed to us to the 
inference properly deducible from rule 1 of that chapter, which speaks of 
every appeal to the High Court under ol. 15 of the Letters Patent from a 
judgment of a Division Court on the Appellate side of the High Couni. It 
was contended that, inasmuch as there was an appeal under that clause 
from the decision of a Judge sitting alone, and as the rule only refers to a 
Division Court, the inference was that a Judge sitting alone was to be treated 
and regarded as a Division Court within the meaning of the rule, and that 
an indication was [905] thus afforded that the distinction which I have 
suggested between a Division Court and a Judge sitting alone was nob 
well founded. But giving all weight to that contention, and it was upon 
this rule that Dr. Ashutosh Mukerjee mainly relied, we must necessarily 
look at all the rules, and I think we obtain a fairly clear indication of what 
was intended by the term “ Division Court ” from s. 13 of 24 and 25 Vic., 
cap. 109, the Act establishing High Courts of Judicature in India. That 
section shows that a “ Division Court ” must be constituted of two or 
more Judges of the High Court, which is incompatible with such a Court 
being composed of a single Judge sitting alone. It can hardly be supposed 
that the framers of the rules made under the Act intended to use the 
term “ Division Court ” in a sense different from that in which it was used 
in the Act itself. Moreover the term “ Division Court ” is scarcely the 
term one would ordinarily apply to a Judge sitting alone. 

The view that one Judge cannot refer a case to a Full Bench is- 
further strengthened by Rule 2 of chap. V, which indicates that at 
least two Judges must differ from the decision of the former Division. 
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-ff- I am of opinion that it ie not competent 

J dge sitting alone to make a reference to a Full Bench anS 

of ”« «''> ■>»* “■ink there onght to bo eny oosls 

b /Ih” ™ni*niJeii to Mr. Justice EamDinfh^'biving 

herd the v.k.Is on both sides, delivered the following indgment ® 

JUDGMENT. 

alone on the 28 th Mav 1897 On 

r fth^^-p rs?rrtf^,r -- 

S.s dsS'hJlTth. ‘to provisions 

»r^ tu" Sprr “ »- <- ‘t. ‘ip'.*.” 

.rt 3 cas‘e'or’TO.“ hi‘h°s'°“"‘”*'’T”^d”^^^^^^ 

interfere with this flnding^'n Loond'’,°S.’°‘ 

ent has SThe^Trans^fl^*" oontention the learned pleader for the respond- 

Fcntnlnsn,., Naick v, il/„,hno(„V, ® 

TranSrof Pro'irt vTl*'" r^'we Td* “>0 Provisions of the 

Transfer of PrSertv provisions of the 

case of nr,- “ r'°'' P'^ssing of that Act. The 

erd,it: Z': *,’■ 

*Lt*S;„“r“r (U "‘nV°si‘Zt°'i V*-'' San’Z TZ 

Stated that, in my opinion, it shows that 


(1) 7 B.L.R. ;52. 
(4) 13 M. 60. 


(2) 7 B.L.R, 169. 
(5) 6 M.H.O, 227, 
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previous fco the passing of the Transfer of Property Act non-agricultural 
holdings might or might not be assignable. In the present case the lower 
Courts have both held that the land in dispute is not transferable by 
custom, and I do not see that it was ever contended on behalf of the 
respondents in the Courts below that it was transferable or assignable on 
any other ground. From the judgment of the Munsif it no doubt appears 
that tho defendants in their pleadings did plead that the ''jama was 
transferable according to law and custom.” But the contention raised at 
the trial was only that it was transferable by custom 'and this plea was 
negatived by both Courts. Any how, there was no law before the passing 

of the Transfer of Property Act which made a lease of homestead land 
transferable otherwise then by custom. 

I have nothing further to add to the remarks I have already made in 

my judgment of reference on this case of Bern Madhah Banerjee v. Jai 

Knshna Mooker]ee (l). The case of Durga Prasad Misser v. Brtndaban 

bookuL (2; seems to me to lay down no general rule. On the contrary, 

Jackson. J., observed that *' everything naust depend on the circumstances 

of the case,” and in that case the defendant had been allowed to erect 

buildings on the land, and it was said that his holding was not a temporary 
one. ^ ^ 


Then the case of Doya Chand Shaha v. Anund Chunder Sen Mozum- 
dar (3; evidently refers to a raiyati holding, and not to a nlot of 
homestead land. This is apparent from the terms of the judgment and is 
demonstrated by the fact that it was referred to and not followed in the 
case of Kripavioyi Dabia v. Durga Gobtnd Sirkar (4), which relates to a 
raiyati holding, and in which the learned Judges, who decided it, said : 
it seems to us that unless [908] the defendant can prove the tenure set 

^ Pe'"®anenb and transferable tenure, the plaintiff the 

admitted landlord 18 entitled to enter into possession, and this view has 

been uniformly taken by this Court, as would appear from an examination 
01 the case quoted above.” 

The cases of Appa Ban v. Subbanna (5) and Venkatasamy Naick v. 

MuUiavtjta Bagunada (6) were also pob cases concerning homestead land 
and are, therefore, I think irrelevant. 


In respect to the learned pleader’s contention that there is a conclu- 
Bive linding of fact by the lower Courts, I would only refer to the Privv 
Council case of Bamgopal v. Shamskhaton (7), which in my opinion 
eiieotually disposes of it. 


The cases I have cited in my judgment of reference may lay down no 
hard and fast rule on the subject, but the rule which I think' should be 
deduced from them is, as I have already pointed out, that mere long 
possession of homestead land is not sufficient to justify the presumption of 
a permanent grant, and that before such a presumption can be made 
there must be something more, viz., either (1) the land having been let 
lor the erection of pucka buildings or (2) a standing by on the part of the 
landlord, while the tenant without objection erects permanent buildings or 
enacts substantial imorovements on the land. In addition to the oases 

^ Chand V. Liakut 

aossein (8), which I consider supports the view I take of this subject. 

^ Taking this view of the matter, I must hold that the Court below 
were not not justified in presuming that the defendant No. 2 had a 


’ B-C.R. 162. (d) 7 B. L. R. 159. 

(4) 16 C. 89. (5) 13 M. 60. 

(7) 20 0. 93= 19 I. A. 228. (8) 25 W. R. 211. 


(3) 14 C. 382. 

(6) 5 M. H. 0. 227, 
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permanenfc and transferable interest in the land, and therefore that the 
suit should have been decreed. I accordingly decree this appeal and the 
suit with all costs in all Courts. 

My judgment of reference dated 7th June 1887 should be read along 
with this judgment, as the first part of it. 


S. c. G. 


Appeal allowed. 


25 C. 909. 


[909] APPELLATE CIVIL. 

Before Mr, Justice Trevelyan and Mr, Justice Banerjee, 


Lala Hurro Prosad anl another {Defendants Nos, 6 and 7) v 

Basaruth Ali {Plaintiff),^ [9th March. 1898.] 

Quardian— Power of Guardian to mortgage Minor's property — Act XL of 1858, s 19 

Guardians and Wards Act {Vlllof 1890), s, 30. read with s, 2, Retrospective'ejfect 

of^Mortgage without sanction of Court, ^ 

A mortpflge of a minor’s property, made by hie guardian holding a oertiOoate 
under Act XL of 1858, without obtaining sanotion of Court as required by s. 18 
of the Act. is absolutely null and void. 

Section 2 of the Guardians and Wards Act (VITI of 1890) does not give 
retrospective effect to 9, 30, which, therefore, does not apply to a mortgage 

executed before the Act came into operation, so as to destroy its void oharaotev 
and render it merely voidable. 

[F., 13 O.L.J. 277 = 9 Ind. Cas. 377 ; R., 17 O.P.L.R. 13 (16) ; 2 0.0. 233 (234).] 

The facts material to the report of this case and the arguments on 
both sides appear in the judgment of the High Court. 

Defendants Nos. 6 and 7, auction-purchasers of the interest of the 
minors, appealed to the High Court. 

Mr. G. Gregory and Babu Satish Chandra Ghose^ for the appellants. 

Dr. Ashutosh Mukerjee and M,onlwie Syed Mahomed Tahir, for the* 
respondent. 

The judgment of the High Court (Trevelyan and Banerjee, JJ.) 
was as follows : — 

JUDGMENT. 

In this case a guardian, who had taken out a oerbifioate under Act 
XL of 1858 on the 27th of May 1884, executed a mortgage, purporting to 
charge the property of his wards. He did nob obtain the sanction of the 
Civil Court as required by s. 18 of Act XL of 1858. This suit is brought 
against the wards on the footing of the mortgage. Certain persons, who 
have purchased [910] the interests of the minors at auction sales, are also 
parties defendants. Two of the wards have attained majority ; one has 
died, and is represented in this suit by his widow; the fourth is still a 
minor. The learned Munsif. before whom the case first came, dismissed 
tho suit on the ground that the mortgage, being without sanction, was 
void. He declined to try anv other issue. 

On appeal the learned District Judge has held that the mortgage was 
voidable, but has remanded the case for evidence to be taken as to the bona 
fide nature of the mortgage, and as to its having been executed for legal 

from Order No. 314 of 1897. against the Order of G. W. Place, Esq., 
Distript Judge of Sarun. dated the 7th of Juno 1897, reversing the order of Babu Auant 
Ram Ghose, Subordinate Judge of that District, dated the 30th of August 1895. 
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necasslby. It is admitted before us by the learned vakil for the respond- 
«nt. and it is abundantly clear, that if the bond were void the suit must 

decisions of this Court 
He hnT ^ without sanction under s. 18 as absolutely void 

He, however, contends that the provisions of Act VIII of 1890 annlv in 

by thrwaT^ been avoided 

whnM is unnecessary for us to decide 

case \t is als?f^ ’** applied to the facts of this 

case. It IS also unnecessary for us to decide whether under anv circum 

fttZeV ^ before the ward “las 

«oidi4 r,':« o‘ »i.i(yi.g or 

were in force, and s. 18 of that Act unquLtiZbS^y applted 

atTs^t “a'do- The question remains whether Act VIII of 1890 oner 

voiLbi? iT wouIdT'^ Character of this mortgage, and to render it merely 
voidable. It would be somewnat extraordinary if the rights of parties to 

rerrr: ditx roS=iir*S“:“8 

referent Vn 4 ^ statutory prohibition could have no 

in o fort irA°cTxrnfT<?^?K been completed before the Act came 

which Serova I if acts cone before the Acts came into force, and 

wnicn were valid according to the existing law ? 

contended before us that s. 2 (2) of Act VIII of 1890 has the 
»e»lio„ O.X™ Loh Sect do ool seo how th.t 

‘be mortgage being void no other issue arose, 
rnste ^TVT ‘be decree of the Subordinate Judge and 

lothTpSiiL. " •“““ •“ ““ “ 
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Appeal allowed. 
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APPELLATE CIVIL. 

Before Mr. Justice Ameer Ali and Mr. Justice Pratt. 


Nirmal Ghunder Bandopadhya {Objector No. 1) v. Saratmoni 

Debya {Petitioner) * [27fch January, 1898.] 

Will— Hindu Wills Act {XKl of 1870)— Indian Succession Act(X of 1865), s. 50 — 

Execution of a will, hy impression of the facsimile name, whether valid in law.. 

A testator, who, for a number of years, was, as he was unable to write, in the 
habit of using a name stamp, whioh used to be attached by a servant to any 
document or paper he wanted to sign, executed a will, and under his direction a 
servant affixed the impression of his name stamped on the said document. 

Held, that the execution of the will in this case was proper and came strictly 
within the meaning of the words used in s. 50 of the Indian Succession Act. 

This appeal arose out of an application by one Saratmoni Debya for 
the probate of the will of her deceased husband Janaki Nath Mookerjee. 
The caveators opposed the application on the [912] grounds that the 
alleged will of the deceased was not executed according to law, as only 
the name stamp of the testator was affixed on the will by his servant; 
that it was not a genuine document ; and that at the time of the alleged 
execution of the will the testator was not in such a state of mind and 
health as to enable him to execute the said will, or to understand the 
purport or effect thereof. The learned District Judge of Hoogbly, having 
held that the affixing of the name stamp by the testator’s servant iu the 
testator’s presence and by his direction was a signature by another person 
within the meaning of s. 50 of the Indian Succession Act, and also having 
held that the testator had the mental capacity when the will was so signed 
on the occasion of its execution, allowed the application and granted 
probate of the will. From this decision the objector No. 1 appealed to 
the High Court. 

Mr. J, G. Woodroffe, with him Babu Baicunt Nath Das, for the 

appellant. 

Babu Divarka Nath Chuckerhutty , with him Babu Surcndra Nath 
Boy, for the respondent. 

Mr. Woodroffe, on behalf of the appellant, contended that the affixing of 
the name stamp only by a third person was not sufficient, and the execu- 
tion of the will was not proper within the moaning of s. 50 of the Indian 
Succession Act, and he referred to the case of Nitya Gopal Sircar y. 
Nogendra Nath Mitter (l). Section 50 of the Act contemplates that either 
the testator shall sign himself or shall affix his mark to the will, or it shall 
be signed by some other person in his presence and by his direction. In 
this case, the servant of the testator affixed his name stamp, though under 
his direction, but that would uot be a signature by some other person on 
behalf of the testator within the meaning of the said section. 

Babu Dxoarka Nath Chuckerhutty, for the respondent. — Affixing a 
name stamp in the will by a third party is sufficient, and its execution is 
proper under the law. See the oases of Jciikins v. Gaisford (2), and 
In the goods of Emerson (3), 


* Appeal from Original Decree No, 151 of 1807, against the decree of .J, 
Bradbury, Esq., District Judge of Hoogbly, dated the 10th of February 1897. 

(1) 11 C. 429. (2) (1863) 11 W.R, (Eng.) 864 = 3 Sw. A T. 93. 

(3)9L.R. (Ir.),443. 
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[913] Mr. Woodroffe replied. 

as foUows^— (A meer Ali and Pratt, JJ.) was 

JUDGMENT. 

This appeal arises out of an anplication by a lady named Saratmoni 

probate of a will dated tbe 15th November 1895, alleged 
to have been executed by her husband, Janaki Nath Mookerjee. The 

Caveats were entered, one by a nerson named Nirmal Chunder 

?8ir7Tn h“h U f ^‘^bruary 1896, and the other on the 23rd jLufry 
1897, on behalf of the minor, Shibdhone Banerjee, bv his father and 

fmnMn^d Banerjee. In the caveats the factum of the will was 

mpugned It was stated that the alleged testator was not of a disposing 

mind : and it was contended that if the will was executed its exeSof 
was nofe proper under the law. xecucion 

A considerable body of evidence has been adduced on behalf of tho 

learned District Judge, upon the circumstLces kfd facts 
deposed to by the witnesses for the lady, Saratmoni Debya, held that the 

sel oahVhSf ^ appealed to this Court, and the learned coun- 

S of ?hr win g eball deal with the questions relating to 

ienrrailv® /JPeetion regarding the proper execution to be dealt with 
separately, both upon the facts as well as upon the law 

of the^:i?in^;^af 

thft^V^^ conscious and able to understand [914] what he was doing Tnd 
bVdhectiom^’ attached to the will under 

It is unnecessary to dwell further unon these fcwn u 

™ .g,.. tho District jcdgc ic thfop^rtc^c’d bv s 

iS and ' rT ““"S'!' “‘i i» «Pteof his pira. 

Wfl!. » nf r d ffioulty he was under with regard to movement, etc he 

what he ™ dollg TtbftT™" ‘l“‘t.ucdotstooa(„Uy 

m»l.o»ed that it was registered .a the 18th of 

acknowledged the will ; that at his instance L (Janlki) 

thumb-marks to the different pages ; and that thereupon he attached hi^ 
n signature to the will. Another witness, named Jugabundho Banerjee^ 
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did the same. The Sub-Registrar states that all this was done in the 
room where Janaki was lying and “ in one and the same assembly;” giving 
rise to the distinct inference of fact that the witnesses to the impression 
of the thumb-marks, altogether three persons, including the Sub-Registrar, 
attached their signatures to the document about the same time in the 
presoDCG of the testator and in the same assembly. The evidence being to 
that effect, assuming that the contention to which we shall presently 
refer was well founded, and assuming even that the will was not properly 
executed on the 15tt November 1895, inasmuch as Janaki himself did not 
attach his signature or mark to it. the defect would be removed and there 
would be proper execution before the Sub- Registrar. 

But over and beyond this it appears to us that the objection which 
has been taken by the learned counsel for the caveator regarding the 
proper execution of the will on the 15th of November is not well founded. 
His contention is that the stamp of Janaki’s name was attached, not by 
Janaki, but [915] by somebody else ; that consequently the act does not 
come wihhin the meaning of s. 50 of the Indian Succession Act, which 
was made a part of the Hindu Wihs Act; and that, therefore, the execu- 
tion was not valid under the law. Now s. 50 runs thus : ** Every testator, 
not being a soldier employed in an expedition or engaged in actual war- 
fare, or a mariner at sea, must execute his will according to the following 
rules : — First, the testator shall sign or shall affix his mark to the will, 
or it shall be signed by some other person in his presence, or by his 
direction.” .... It is unnecessary to refer to the 2nd and 3rd 
clauses. The 1st clause gives sufficient indication of the obiection raised. 
It is contended that the affixing of the stamp, the facsimile of Janaki’s 
name, does not amount to proper execution, inasmuch as the only 
person under the section who is authorised to make a mark is the testator 
himself, and nobody else ; and that if any other person is directed to sign 
for the testator, he may not affix his name-stamp, as that is equivalent 
to making a mark. 


Now, under the English Wills Act, it has been held that the affixing 
of the facsimile of a name, either by the testator or by somebody else, is 
sufficient under the law. Section 9 of I Vic., c. 2b, provided as follows : 
"That no will shall be valid unless it shall be in writing and executed in 
manner hereinafter mentioned (that is to say), it shall be signed at the foot 
or end thereof by the testator or by some other person in his presence and 
by his direction.” The rest is immaterial. Ic will be noticed that in the 
English Act the words relating to the affixing of a mark do not occur ; the 
reason for the introduction of these words in the Indian Act seems to us 
to be obvious. 


In England there are not so many illiterate persons as in this 
country ; and probably the Legislature considered it necessary that, in 
order to cover the case of the vast majority of people who are not suffi- 
ciently literate to sign their names, some provision should be made to 
enable them to make their wills by marks. In order to understand exactly 
the difference between signing and affixing the mark, it is necessary to 
explain what we think is meant by these words. We understand the ytovi 
" signing" to mean the writing of the name of a person so that [916] it may 
convey a distinct idea to somebody else that the writing indicates a parti- 
cular individual whose signature or sign it purports to be, A " mark " is a 
mere symbol and does not convey any idea to a person who notices it, often 
even to the parson who makes it. The Legislature, therefore, provides 
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t^bat so far as tne testator is concerned, if he is literate, ho may either sign 

would convey a distinct idea regarding the executant of 
the document or, if illiterate, may fix his mark as an indication of his act 

H of somebody else writing for him, 

wonH that he should write the name or put it in such a manner as 
ould lead anybody else to see at once who the person was who executed 

of iho ^0 correct, it is evident that the impression 

of the of the name IS not the making of a mark, bub really the 

L^rto h document. The use of a pen and ink does not 

Jon of v. Gaisford (1) the Judges indicate that the use of 

necessary for signing, and that argument mav bo well 
f f ease also. A person may sign or put his name down bv 

i. (rh,s '■= “w 

of this case are. It appears that for a 
number of years Janaki had been in the habit of using a name stamp as 

he was unable to read or write. That name stamp used to be kept by a 

JrnaoJrs he J^oaki s direction used to be attached to any document 

learned Tliatri r T ° being so, it appears bo us that the 

th^wMI fn rh- perfectly right in holding that the execution of 

Judg^wa?HjhJ''®'?fK®’ reasons that the order of the District 

Judge was right, and that this appeal ought to be dismissed with costs. 

Appeal dismissed. 


23 C. 917 = 2 C.W.N. 44. 

[917] APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr. Justice Ameer Ali. 
Baidya Nath Db Sarkar and another {Plaintiffs) v. Ilim 

AND OTHERS {Defendants).* [16th July 1897 ] 

agreement; in a kabulxyat by one tenant lo pay an enhanced rent tn Qftm« 
landlords if on measurement, the Jama of his Jote is increased does 
right to maintain such a suit by those landlords SuchTsuit ™ 
otherwise than under the terms of the Bengal Tenancy Ach 

rtf * 1 ? ® tenant with some of several joint -landlords to nav >iio 

of the rent separately does not create a separate tenancy 


- ^”3 C-Ss 

the 3lst of December 1894 ' Mukerjee. Muusif of Iswargunge, dat. 

.0) (1863). 11 W.R.(EDg.) 854 = 3 Sw.&T. 93. 
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Gopal Chtinder Das v. TJmash NarainChotudhry (I), and Hari Charan Bose v. 
Runjit Singh (2), approved of. 

[918] PanckaTian Banerji v. Raj Kumar Guha (3) and Tejendro Narain Singh 
V. Bahai Singh (4), distinguished. 

[F.. 20 lud. Cas. 659 = 18 C.W.N. 942 ; ReL. 16 Ind. Cas. 847 J 18 C.W.N. 168 = 20 
Tnd. Gas. 820 ; R.. 27C. 417; 40 0. 29 = 16 C.L.J. 9 = 16 O.W.N. 877=16 Ind. 
Cae. 453 ; 2 C.L.J, 10 (11) ; 5 Ind. Cas. 397 ; D.. 2 C.L J. 634 ; 7 C.W.N, 670.] 

The facts of the case appear sufficiently from the judgment, 

Babu Jogesh Chunder Roy, for the appellants. 

Babu Gobind Chunder Dey Roy, for the respondents. 

The judgment of the High Court (Macpherson and AmeeR Ali, JJ.) 
was as follows : — 

JUDGMENT, 

The plaintiffs are four-anna shareholders of a taluk, within which 
the first three defendants have uraiyati holding. They purchased a two- 
anna share of this taluk in 1287 (1880), and the other two-anna share 
in 129G (1889). They say that, in 1287, the first [919] defendant executed 


(J) 17 C. 695. 

(2) 23 C. 917-N = 1 C.W.N. 521. 

Bejore Sir W. Comer Peiheram, Kt., Chief Justice, and Mr, Justice Banerjee 

and Mr. Justice Rampini. 

Hari Charan Bose (Defendant No. \) v Runjit Singh (Pfainhl?').* 

[7th September, 1896.] 

The facts of the case are fully set forth in the judgments of the High Court 
.PETHERAM, C.J., and BANERJEE and Rampini, JJ.) which were as follows ; — 

JUDGMENTS. 

Banerjee, J,— This appeal arises out of a suit brought by the plaintiff-respond- 
ent for a declaration of his title to a certain bolding, and for an injunction restraining 
the defendant No. 1 from attaching or proceeding in execution against the same. The 
main allegations upon which the plaintid bases his suit are these, namely, that the 
plaintiff purchased the holding in [918] question in August 1692 at a sale in execution of a 
decree for rent obtained by a co-sbarcr in the superior tenure to which the holding is 
subordinate in lespoot of his share of the rent ; that, previous to his purchase, that is, 
in March 1892, the defendant No. I, who owns an eight-anna share in the darpafni, 
and a two-anna share in the patni, of Taraf Kabilpore, in which the holding in question 
is situate, obtained a decree for arrears of rent due in respect of his said two shares ; 
that the defendant No. 1, having sought to sell the eight-annas and the two-annas 
shares in the holding on the allegation of such shares forming two separate jotes, the 
plaintiff intervened, but his intervention was unsuccessful ; and that the said shares of 
tuy holding do not constitute separate jotes, and the defendant is not entitled to bring 
them to sale in disregard of the rights acquired by the plaintiff by his purchase. 

The defence was that the alleged bolding of the plaintiff was not one holding, but 
consisted of four separate holdings, created by four separate leases granted to the plaint- 
iff's predecessors in title on different dates: two, by the two-annas and the 

four-annas patnidar of Taraf Kabilpore in Aghran 1266, one by the two-anna pafnidar 
in Magh 126G, and a fourth by the oight-anna dar patnidar in Bvsak 1267, the rights 
of the last two lessors having now vested in defendant No. 1, and that the defendant 
No. 1 was, therefore, entitled to proceed against the two tenancies, the one granted by 
the two-anna pafnidor and the other by the eight aniia dar-paf 7 iidar. in execution of the 
rent dooreo obtained by him, notwithstanding the subsequent purchase by the plaintiff, 
the said rent being a first charge on the [919] tenancies. It was not disputed in the 
Courts below that, if the case came under s. 65 of the Bengal Tenancy Act, the defend- 
ant No, 1 would be entitled to proceed against the holding. But the main question was 
whether the case came under that section or not ; the plaintiff contending that it did 

(3) 19 C. 610. (4) 32 0. 658. 

* Appeal from Appellate Decree No. 1695 of 1894, against the decree of P. Taylor, 
Esq., District Judge of Moorshidabad, dated the 31st of July 1894. 
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a kabuliyat by which he agreed to pay to the plaintiffs their share of the rent 
separately, and also to pay an increased rent, if, on noeasurement an excess 
area was found. They allege that the area of the holding has been found 
by measurement to be in excess of the area for which the defendants were 
paying rent, and they bring this suit for an enhancement of the rent of the 
holding, including the increased area, and to get their share of the enhanced 
rent from the defendants. 

It appears to be conceded that the different shareholders were collecting 
their share of the rent separately from the defendants. Both Courts have 
dismissed the suit on the ground that the plaintiffs, as fractional co-sharers, 
cannot maintain this suit for enhancement. The only question we have 
to determine in this appeal is whether the suit is maintainable. Apart 
from the kabuliyat, and in so far as it rests on the agreement of the 
defendants to pay the plaintiffs their share of the rent separately, we 
think that this suit is clearly not maintainable as a suit lor enhancement, 
or as a suit for the rent of the area said to be in excess of the area for 
which the defendant was paying rent. This was held in the case of 
Gopal Ghunder Das v. Umesh Narain Chowdhry (l). The agreement 
of the defendant to pay the [920] plaintiffs their separate share of the 
rent did not constitute a separate tenancy under the plaintiffs. Under 
s. 30 of the Tenancy Act, the landlord of a holding of an occupancy 
ratyat may, subject to the provisions of the Act, institute a suit to enhance 
the rent on certain grounds, the grounds alleged in this case being that the 
defendant was holding at a rate which was below the prevailing rate. Now 
the Plaintiffs are not the “ landlords ” of this holding within the meaning 
of this section ; they are only some of the landlords. The holding is an 

“o separate holding as regards the share of the 
plaintiffs That was held in the ease of Bari Churn Bose v. Bunjit 
iitngh (2). ^ The plaintiffs cannot, therefore, enhance the rent of the 
holding, because, under s. 188, all the landlords must join as plaint- 
iffs in a suit for that purpose, and they cannot enhance the rent of their 
share of the holding as there is no separate holding under them. The 
case of Punchanan Banerii v. Baj Kumar Guha (3), which was relied upon 


nob, because the leases relied upon by the defendant No. 1 did not create separate and 
aistinct tenancies, whilst the defendant No. J contended that it did. 

The Court of first instance gave eSect to the defendant’s contention, and dismissed 
1 - appeal by the plaintiff, the lower appellate Court has accepted the 

plaintiff 8 contention as correct, reversed the decision of the first Court, and given the 
plaintiff a decree as prayed. Against that decree the defendant No. 1 has preferred this 
second appeal, and the learned Judges, who heard the appeal first, having differed in 
opinion, the case has been referred to me under 9 . 575 of the Code of Civil Procedure. 

Ahe main contention in tne appeal on behalf of the appellant is, that two tenures 

.nave been created in respect of a two-anna share, and an eight- [920]anna share of certain 

Kabilpore, by the two leases granted by the two-annas patnidar and the 
ght-annas iu Magh 1266 and in Bysak 1267 ; while the contention on 

ine otffersido is that those two have not the effect attributed to them, and that 

undivided shares in parcels of land cannot constitute distinct 
nia; the meaning of the Bengal Tenancy Act. It was argued for the 

letout for the purpose of cultivating 
digo, that the tenant was, therefore, a '^raiyat ’* and not a “ tenure-holder within 

Bengal Tenancy Act, that the tenancy can only be a 
tion .tenure” within the meaning of that Act. andthatthedefini- 

naropi ^ include an undivided share in any 

fn t to constitute each of the alleged separate tenancies 

It bv th« I„ iB sound. It is clear from the Ldings arrived 

by the lower appellate Court, and from the leases relied upon by the appellant. 
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(2) 25 C. 917, 610 Note. 
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by the appellants, is clearly distinguishable. That case turned entirely 
upon the particular terms of the kahuliyat, and it was, moreover, a suit 
to enhance the rent on account of the plaintiffs* share of a tenure and had 
nothing to do with a raiyati holding. 

[921] Then it is contended that the plaintiffs are entitled, according 
to the terms of the hihzdiyat, and apart altogether from the provisions of 
the Tenancy Act. to enhance the rent of the defendants. The kahuliyat, 
which has not been quite correctly translated in the translation put before 
us was for a term of three years, from 1287 to 1289. It deals with the 

roooi^^ entire holding, and the first defendant, who alone executed 
it. L922J agreed to pay the plaintiffs separately their share of the rent. 
Tuen there is another provision upon which the appellants relied, which 
IS to this effect : ‘ If, according to your measurement jamabandi, the ja 77 ia 
of my ^ote is increased, I shall pay rent and give kahuliyat without objec- 
tion according to the increased rate.** That, we think, gives the plaintiffs 
no light to maintain a suit of this description. It merely provides, we 


that the [921] tenancy or tenancies were raijjati tenancies and not tenures ; and it has 
never been questioned that the plaintiff would be entitled to a decree if the case does 
not come under s. 65 of the Bengal Tenancy Act. The whole question, is, whether it 
comes under that section, or in other words, whether what the defendant No. 1 is 
seeking to proceed .’against in execution of his decree for rent, notwithstanding the 
plaintiff’s purchase, is a “ tenure ” or “ holding ” within the meaning of that section * 
and, as already observed, it cannot be a tenure for the simple reason that the tenancy 
was created for the purpose of cultivation by the tenant presumably through hirtd 
labour. The question, therefore, reduces itself to this, namely, whether the leases 
rolled upon by defendant No. 1 have created separate holdings within the meaning of 
S.65, or whether there is but one holding under the proprietors of the entire sixteen 
annas. Now a “ holding » is thus defined in s. 3. cl. (9) ; “ ‘Holding ’ means a parcel 

or parcels of land held by a rat?/nf and forming the subject of a separate tenancy.” 
Does this mean an entire parcel or entire parcels, or may it also include an undivided 
fractional share of a parcel or parcels of land ? Evidently the definition applies only la 
an entire parcel or entire parcels, and is not intended to include an undivided share 

in a parcel or parcels, and the reason seems to be obvious. A raiyati holding, which 

from the very definition of a “ raiyai ” in s. 6, sub-s. 2, means land occupied by a 
r^yat for the purpose of cultivation, can be ordinarily held only in its entirety, and 
the cultivation of an undivided fractional share of a parcel of land will be ordinarily 
meaningless. A “ tenure,” on the other hand, which is the interest of a tenure-holder, 
who as defined in s. 6. sub-s. 1, is a person who has acquired a right to bold land 
for the purpose of collecting rents or bringing it under cultivation by establishing 
tenants on it, may relate only to an undivided fractional share in land without leading 
to any practical difficulty. And it is for this reason that whilst “ tenure” is defined 
as the interest of a tenure-holder, or an under-tenure-holdor, “ holding” is defined, not 
as the interest of a raiyat but as a parcel or parcels of land hold by a rair/nf and 
forming the subject of a separate tenancy. I may add that if the definition of a 
holding wore to include an undivided fractional share in a parcel or parcels of land, the 
definition would bo incompatible with the provisions of ss. 191 and 129 of the Bengal 
Tenancy Act which [922] relate to the distraint of crops or other products of holdings. 
It was argued for the appellant that, if this view is correct, not only would the separate 
tenancies created by the several leases in this case, not oome under the definition of 
holding,” but the aggregate of the tenancies created thereby would also bo excluded 
from the definition, for the simple reason, that they do not form the subject of a 
separate tenancy, as it cannot be said that tenancies oreated at different times, and 
differing in some of their incidents, constitute '* a separate tenanoy” within the 
meaning of the definition ; and if that was so, tenancies of the kind in question in 
this suit, which are by no means an uncommon class of tenancies, would have to bo 
excluded from the scope of the Bengal Tenanoy Act. I do not think that we are driven 
to such a consequence as that. Though the tenancies ore-atod by the several docu- 
ments are, in one sense, separate tenancies, no doubt, still, having regard to the fact 
that one important element for consideration, namely, the land in respect of which the 
tenanoy or tenancies are created, remains still one and undivided, we may disregard 
the diversity in the comparatively immaterial elements, namely, the time of creation of 
the tenancies, and the mode of payment of the rent that occurs in the Bovoral leases, 
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think, that if the rant [923] of the entire holding is increased, increased 
rent shall be paid to the plaintiffs for their share in the holding ; but the 
^nt cannot be increased otherwise than under the terms of the Act. 
There is no agreement to pay any specific amount of rent to the plaintiffs 
at any further time. So far, therefore, as the terms of the kabuliyat are 
concerned, we think it gives the plaintiffs no [924] right to maintain a 
suit of this description, either for enhancement of the rent of the 
holding, or for the rent of the i ncreased area ; nor do we think that the 

the constitution of one tenancy, especially when we 
snnS reserved in the several leases are but the aliquot parts of a whole, 

waTnfo a tbs /hares of the grantors of the leases. Great reliance 

th» uic a -* Panchanan Banerji v. Raj Kumar Guha(l), as showing that 

tenan^i Undivided co-sharers in certain cases go to constitute distinct 

tenancies That case, however, is quite distinguishable from the present, as that was a 

related not to a raiyati holding, but to an ousul taluk or tenure. 

nZ- P'r Skinner and Co. v. Surut Soondari 

Lordships of the Privy Council held that a right of occupancy 

®hare in land, and also upon the case of gJ 
Bufcsh Roy v. Jeolal Roy (3). in which a somewhat similar view was taken ; but 

definitirrf nfTb® "°^®''..‘he old law, Bengal Act VIII of 1869, [923] which contained no 

^ ‘I™ holding such as we have in the Bengal Tenancy Act. For the 

reasons I agree with Mr. Justice Rampini in thinkingthat the Court of Appeal 

^hat the defendant No. 1 is seeking to proceed 
afe 1 ^ “a* a holdings within the meaning of the Bengal Tenancy Act, but 

“ holding ; and that the defendant No. 1 is only one of a- 
costs ^ landlords. That being so, I think this appeal ought to be dismissed with 

Petheram, C,J.— An area of land, consisting of about 1,160 bighas, vf&s owned 
a^/w nf sharers. One group being the owners of eight annas. 

year 1859 let Its own share to Mr. Laruletta in perpetuity at an agreed rental by a 

ou tivation, and under these four leases Mr. Laruletta held and culti- 
^ted the whole of the 1.160 btghas until his interest in it was purchased by 
Mr inward Afterwards a decree was obtained by the lessor of one of the leases against 

that decree had been passed all Mr. Howard’s interest in the 
land was sold under it and purchased by the plaintiS. 

The question for decision in this case is, whether the lessee under each of the four 

teuure-holder or a raiyat holding at fixed rates, or an occupancy 
the meaning of s. 66 of the Tenancy Act, and the rent a first charge on 

holding, or whether all the grantors of the four leases are joint landlords within the 
meaning of s. 188, and the 1 ,160 6ip/ias of land one holding under them all. 

fk- Judge took the former view, the District Judge the latter. I 

think that the view taken by the Subordinate Judge is the correct one. 

The grantee under the four leases is certainly the tenant of the land and as certainly 
a >‘^^yat holding at fixed rates, as he acquired t^ie land for the purpose of cultivation - 
and If he is a tenant of all the land, it must, I think, follow that he is the tenant under 

Sfoup of the undivided fractional share which the group has let to him and of 
which It has put him in possession ; but all the groups are not joint landlords of the 
tenant because he has made no contract with them jointly; for this reason s. 188 
rooA-?^ ®PP^y to this case, and the only question is, whether what the tenant holds under 
of s 65^°*^ leases is either a “ tenure ” or a “ holding ” within the meaning 

I have no doubt it is a holding. Section 2, sub-s. 9, defines a “ holding “ as “ a 

parcel or parcels of land held by a raiyat and forming the subject of a separate tenancy 

and the argument for the plaintiff is that the use of the words “ parcel or parcels of land ** 

excludes the idea that a share though undivided can be a bolding, I do not think this 

la the case. The owner of an undivided fractional share in a parcel of land is the 

owner of that share in every part of it, and a tenant in possession of such an unaivided 

snare is the holder of an undivided share in every part of it, and is, I think properly 

described as the holder of the parcel, because he is holder of an undivided share in 
every part of it. 


(1) 19 C. 610. 
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plainfcififs would be in any better position, so far as regards their right to 
bring a suit of this [925] description, if they limited their claim to recover 
rent for an excess area in proportion to the two-anna share of the taluk 

was given. The case of Tejendro 
Narain Singh v. Bakai Singh (l), which the appellants relied upon, is 
quite distinguishable. There the tenapt bad given a [926] kabuliyat 

I would decree the appeal and restore the judgment of the Subordinate Judge, but 

as Mr. Justice Rampini is of a different opinion, the case will be laid before a third 
Judge. 

< plaintiff purchased a certain jole or holding in the possession 

of the ^feodant No. 2 on the 15tb July 1892 in execution of a decree for arrears of 
rent. The defendant No. 1, who is owner of an eight-annas of a darpa^ni and of a 
two-annas of a. patni of this jote, obtained a decree for his share of the rent, due from 
the defendant No. 2, on the 30th March 1892. In execution of this decree he has 
attached and bad proclaimed for sale ten-annas of the holding, alleging that the 
defendant No. 2 held two separate holdings, consisting of eight ann>is and two-annas, 
respectively, of the original joie, purchased by the plaintifl in 1892. The plaintiff 
objecied to the proposed sale, on the ground that there were no such separate joies or 
noldings, and that the entire ;ofc had been purchased by him. Failing in bis inter- 
vention in the course of the proceedings taken in execution of the defendant No. I’s 

decree, ho has instituted this suit to have it declared that they are no separate jotes of 

eight-anrias and two-annas each, on which the defendant No. 1. as the holder of a 

decree for rent, has a first charge under s. G5 of the Tenancy Act, and that the entire 

lote IS his by right of purchase ; and that the defendant No. 1 cannot proceed against a 
ten-annas share of it. 

The Subordinate Judge dismissed the suit, holding that the defendant No. 2 did 
hold two separate holdings of eight-annas and two-annas of the original jote. The 
District Judge, however, reversed the Subordinate Judge’s decision, as he was of 
opinion that the original holding had never been [925] sub-divided, though the rent 

payable for it to the various patnidars and dar-j^atnidars had been distributed, and was 
payable in separate shares. 

^ appeals, aud on his behalf it has been contended that the 
learned District Judge has misinterpreted the documents (Exs, M, A and R), which, it 

IS said, shovv that the bolding itself was sub-divided, and not merely that its rent was 
distributed between the oo sharer landlords. 

I must premise that as the finding of the District Judge that the defendant No. 2 

never held separate holdings, and that the holding purchased by the plaintifi has not 

been sub divided, IS a finding of fact, it cannot be disturbed by this Court iu second 

appeal, unless the learned Judge has clearly misinterpreted the terms of these 

ocuments, and I would add that there is unquestionably other evidence on the record 

besides these exhibits on this point, vis , the dakhilas for rent granted by the landlords, 

and application for execution filed by the defendant No. 1 himself, so that the 

determination of the question as to whether the land hold by defendant No. 2 is one 

bolding or several holdings does not rest entirely on the interpretation of these 
documents. 

1. however, see no reason for thinking that the learned District Judge has 
misinterpreted the terms of Exs. H, A and K. 

Exhibit H is a kabuHpat executed in 1259 by the predecessor of the defendant 
No 2 in favour of one of the eight-annas It speaks of 1,150 6ig;ms of diura 

land, known us Guru Persad Sirkar, ” being hold under a rofca from the nafnidors. 
It is said that in 1259 the executants of the kabuliyat, viz,, Messrs. A and J. Laruletta, 
Held the whole of this land,” that the rent of it was Rs. 772, and that they agreed to 
pay separately Rs. 38G per annum to the eight-annas patnidars lot his share of the 
rent. Ihis 13 certainly strong evidence that the 1, 150 /ms form one holding, 
originally acquired for the purpose of the cultivation of indigo in the name of one Guru 

l ersad oirkar, and that at the time of execution of this A:a6tt/ivat the rent only was 
distributed between the then landlords. 

The next document A is a pottah granted to Mr J. Laruletta on the 6th Magh (not 
Augbran) 126G. by the two-annas pa/ntdars of the holding, the total area of the whole 
land IS given, via 1,160 odd bighas. The boundaries [926] of the whole of the land 
are described. The lessee is enjoined to keep these boundaries intaot, and a permanent 
lease i^s granted for the lessor’s share of the laud on payment of a rent of Rs. 117 odd, 
after deduction from Rs. 942 odd. the total rent of the holding, of Rs. 824 odd, the rent 
due to iho owners ol the remaining 14 shares who are specified. 

(1) 23 0. 658, 


602 



BAIDYA NATH DE SARKAR V. ILIM 25 Cal. 927 

before the Tenancy Act came into force for a term of seven years, which 
expired after the Tenancy Act came into force, and he agreed to pay rent 
separately to the plaintiff for that term of seven years, and, after the expiry 
of that term, to pay a fixed sum in case he failed to execute a fresh kahuliyat. 
^^6 suit L927J was brought for that fixed sum upon the express terms of 
^e agreement, and it was held that as the kahuliyat was given before the 
Tenancy Act came into operation, and there was an express agreement Lo 
pay a fixed sum on the expiry of the term, the plaintiffs could maintain 


The other document (Ex. R) is another pottah, dated Slst Bysaok 1267. executed 

by the owners of the eight-annas dar-patni in favour of the same predecessor of the 

defendaob No, 2^ yiz.^ Mr, J. Laruletca* It is oouched io simiiar terms to those of 

Ex. A. It describes the holding *as one parcel of land, gives the boundaries of this 

parcel, grants a permanent lease of the executant’s eight-anoas share “ for tbe purpose 

of cultivating indigo and other crops thereon,” and stipulates for the payment to the 

^ecutants of a rent of Rs. 471 odd, being half of the total rent of the bolding of 
Rs. 942 odd. ^ 

Both these documents. Exs. A and R, in my opinion, support the view taken by tbe 
District Judge that the original holding of 1,160 bighas was never sub-divided, but 
that only the rent of it was distributed. 

There is. however, one provision in the documents A. and R., which it is contended 
IS inconsistent with this view. Both documents contain provisions that the land within 
the specified boundaries “ shall be surveyed at the interval of every five years.” But 
this does not seem to me to point to the conclusion that the holding was sub-divided. 

Neither document contains any stipulation that the executants themselves are to be at 
liberty to survey the lands. The land referred to is the land within the boundaries 
mentioned in the pottahs, that is. the whole 1,160 bighas, or.-in other words, the whole 
holding, ihe measurement of this land wuuld have to be made by ail the landlords 
jointly. There is certainly no provision that the painidars and dar-painidars ma.y e&ch 
independently measure either all the lands, or the lands appertaining to the share of 
each, which latter step they could not take, the lands appertaining to the share of each 
being undivided and undistinguishable from the lands of the others. 

1 may mention that, according to Ex. C. the rent due to its executant is to be 
-paid quarterly, while according to Ex. R, the rent stipulated for is to be paid monthly, 
ihese provisions are, however, mere stipulations for the payment of the rent entered 
into by the parties for the convenience of the landlords. They in no way affect the 
question of th© divisioQ or Don-division of the eatire holding. 

[927] Several cases have been alluded to by the lower Courts in their judgments and 
have been discussed belore us. The first of these is the well-known case of Guni Mahomed 
V. case decides that when a tenant has agreed to pay a co-sharer 

landlord his share of the rent separately, he can be sued separately for arrears of such 
■raat, but he cannot be sued for a kahuliyat, ** for the grant and acceptance of a binding 
lease of the separate share,” it is said, “cannot exist contemporaneously with the original 
lease of the entire jote. I do not, however, understand this decision as laying down a 
general rule to the efieot that the granting of a kahuliyat of any kind necessarily operates 
as the creation of a new and separate tenancy. If it does, it is an obiter dictum, but 
no such rule would seem to me to be laid down in this case. S^hQ\,hor: 9, kahuliyat 
creates a new and separate tenancy or not, and effects a sub-division of the holding or 
not, must, I think, depend on its terms. A kahuliyat merely stipulating for the pay- 
ment of a certain share of the rent by monthly or quarterly instalments, would not 
seem to me to operate as creating a new tenancy, or as sub dividing a holding, and this 
19 all, iQ ray opinion, that the pottahs^ EjXS« A andR, provide for^ 

Tins principle that the effect to be given to a kahuliyat must depend upon its terms 
impliedly admitted in the case of Panchanaji Banerjiw. Raj Kumar Guha 
[^ 1 , which is the second of the oases referred to by tbe lower Courts and discussed before 
us. In this case it was held, upon the terms of the kabuliyats executed by the defend- 
ant s predecessor, that a separate tenancy had been created. But the terms of that 
^abuhyat were very different from those of Exa. A and R in this case. In the kahuliyat 

Bafurjx s case, the area of the land '• which proportionately would belong 
to the plaintiff, the co-sharer landlord, was set out. It was estimated at 661 
Ihe plaintiff, however, on measurement made it 11 htghas, and the Court after measure- 
ment held It to be 679 btghas. Now this is exactly what Exs. A and R in this case do 
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the suit on the terms of the agreement, apart from the provisions of the 

ieoancy Act. That is not the case here, as we think that no suit either 

to enhance the rent, or [928j to recover rent for the alleged excess area 

could be brought otherwise than under the terms of the Tenancy Act’ 

ihe decision appealed from, therelore, appears to us to bo right, and we 
dismiss the appeal with costs. 

Appeal dismissed. 


makeno attPmni boundaries and area of the entire holding, and' 

thfrent nataMs fn ft liable for tbe shares of 

tL kabiMvnnl 1 e’fecutants of each of them, or to specify their boundaries. Then 

land and or '"”“7 Banerp's ca,e {1) gave the plaintifi a right to measure the 

ight to the Po T® a ^ Exs. A and R give such a. 

rignc to tUe co-sbarers landlords who executed them. 

District^ jXp°' •: Babee (k) has also been cited by the 

amounts wPrf;.M , that the 

tenure was Z . Tl. whole rental, that would go to show thattbe 

oa^ Is treaLdTn 

divisfon' o^hMH^nT-’’ f 'I"® district Judge in ooncluding that there was no 

TefeSdanl No“j's “nd two-anras shares of thl 

were senar^^and Purchased by the plaintiff in July 1892. as if they 

^rKl hoMLo hp ®®" ‘b®®® sba^es as a share or shared of thV 

under the Pu?f Rpnoi already been purchased by tbe plaintiff, and 

unaer the hull Bench ruling in Beyii Madub Roy v. Jaod Ali Sircar (31 he beins a 

rent und"er tbe ordi" ' P“f®uo his remedies to recover hk’ share of the 

rent under the ordinary law of the country and independently of the Bengal Tenancy 

i ;ight to nroP-T''®"''^®' ‘h® defendant No Ihii 

of 1 JudgmenTde^rr b^rtha^t Z ffl p^efsT ‘"® 
for. a;d^":'°u7raror'drn^;‘d£iL’t^^^^^ 

[Appr., 25 C. 917 |_Rel 18 O.VV N. 108 = 20 Ind. Cas. 820 ; R., 26 C. 937 ; 40 0. 29- 

^ Ind. Ca8. 453: 2 G L J in (1U*7 n W tJ 

6i0 : 15lDd. Cas. 647 : D., 8 C.W.N. 192 ; 8 O.W.N. 751*(762).] * 
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PRIVY COUNCIL. 

Present : 

Lords Watson, Bobhouse and Davey, and Sir R. Couch. 

[On appeal from the Court of the Judicial Commissioner of Lower Burma.] 

Kadir Moidin {Plaintiff) v. Nepean and others {Defendants). 

L14fch and 16ca June, and 12th July, 1898.] 

Mortgage-Accounts-Account on redemption of a mortgage- Appropriation oi payments 
^t off of rents and prints— Expenditure on improvements— Interest— Transfer 

of Property Act tIV of 1882), s. 76 — Lower Burma Courts Act (XI of 1839), s. 4. 

That an account should have been taken between mortgagor and mortgagee 

with the direction in s. 76 of the Transfer of Property 

;nV“ “ justice, equity and good oonscieLe ” 

required to be aoministered by s, 4 of the Lower Burma Courts Act, 1889 

It made no difference, in the result of the account, whether the rents and 

'"Va® “°‘'‘eagse in each year were set ofi year by year against 

manaeTZnt^or^'^®'^! “>s,t year for imprLement and 

“peS by h°m deducted at the end of possession from the sum 

his expenditure had, in fact, exceeded in each year that of his 
receipts, and carried only simple interest. The mortgage debt decreed bore 

t3'’t°he°mn°tT^^'^’ ‘^® “®®d not be taken on the principle 

81V6 credit for his receipts, first, in reduction of that 

f f °° obligation to pay 

on Che compound interest debt before the other. ^ ^ ^ 

[2J Whether the improvements and the expenditure were reasonable were 

two Courts had concurred ; and there was no ground 
for interference with their finding. 

at ? d^sf f ^‘Th°* ‘’^® J>>s son managed the property, living on it 

at a distance. The account directed was of sums “ laid out in management.” 

Salary to this manager was not paid, and in the account could not be allowed 
such allowance not having been decreed. But the cost of this manager’s being 
separat^Bly maintained during the father’s life could be allowed. For the period 
after the father s death, as the sou became mortgagee himself, such cost of 
maintenancG could not be allowed. 

CF., 50 P.R 1904 — 83 P.L.R, 1904 ; U.B.R. (1907) 3rd. Qr, Mortgage 1 ■ R 35 M L T 
IS 7^(75) = ' 

Appeal from a decree (14th December 1896) of the Judicial Commis- 
sioner, varying a decree (19th July 1895) of the Commissioner of the 

1 a decree (13th May and 18th June 

ioyo) of the District Judge of Shwogyn. 

appeal related, was taken under 
8. Aid, Oivil Procedure Code, in execution of a decree of the Court of 

^86 instance, maintained, with a variation as to interest, bv an order of 

Her Majesty in Council’ dated the 27th July 1894, on the anneal of 

Sader Moidin v. Nepean and others (1). 


(1) 21 C. 882 = 21 I. A. 96 
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In that suit redemption was decreed. The accounts directed by that 

decree to be taken were arranged under heads which are stated in their 

Lordships’ judgmenc on this appeal. The land, about 4,524 acres, was 

originally allotted from the waste, to Kadir Moidin, the appellant and it 

was by him transferred to John Nepean, father of the first respondent, on 

^e 3rd June 1871, bv entry in the Eevenue Eegister, with possession. 

ibis was a usufructuary mortgage, the debt, originally Es. 10,158, 

carrying compound interest at 10 per cent, per annum. On the death of 

John Nepean in 1883, his son G. W. Nepean, who had managed for his 

father, continued to manage, the mortgagee’s rights having devolved on 
him and the family. 

September 1891 the respondents filed accounts from 
1871. They credited the mortgagor with Rs. 48,706*14 annas as received 
by the mortgagees for rents and profits from the 3rd June 1871. 

On the 14th December 1896, the redemption money was adjudged 
by the apnellate Court below to be Rs. 1,98.785. 

[3] The principal question® now raised were: whether it was not 

requisite, according to the law administered under Act XI of 1889. that 

the receipts of income by the mortgagee from rents and profits should be 

set off against, in the first instance, the more onerous debt which carried 

compound interest ; and whether the sums debited to the mortgagor as 

having been expended on improvements and on management were rightly 
charged. 


Mr. Haldane^ Q. C., Mr. J, H. A. Branson^ and Mr. G. J, Turner^ for 
the appellant, contended that, in Burma, inasmuch as the local law, 
Act XI of 1889, the Lower Burma Courts Act, required the Courts, in such 
a case, to act according to justice, equity and good conscience, ** the law 
applicable to this account seemed to require that the reduction of the 
more burdensome debt, charged with compound interest, should precede 
payment of the simple interest debts. By the Roman Civil law. as explain- 
ed by the Master of the Rolls. Sir William Grant, in Devaynes v. Noble (1), 
that was the required course in such an account. The English law. on 
the other band, left the mortgagee to take his own course, in the absence 
of provision in the contract. The Transfer of Property Act. 1882. 
which guided the Indian Courts on the subject, in s. 76, had not been 
extended to the interior of British Burma, where the contract was made 
and had to be carried out. and where the parties resided. The general 
mode of taking accounts against the mortgagee in possession was clearly 
stated in the TaRore Law Lectures for 1875-76, by Eash Behari Ghose, 
in reference to Indian mortgages, where the appropriation of balances was 
indicated, the account being stated to ha closed at the end of each year 
This was compared with the explanation given by the Master of the 
EoHs in Union Bank of London v. Ingram (2). Also were cited Cockbum 

v.Ediuards (3), Jajit Bai v. Gobind Teivari (4), and Kadir Moidin v. 
ISepean (5), 

[4] In the next place the decree of the Court below should not have 

allowed to Charles W. Nepean a salary for his management. The item 

amounted to Es. 25,200, carrying interest to the extent of Es. 53,214. He 

had been the mortgagee managing the land in his own interest. Nor, at 

all events, could t.hero be interest on the salary. The manager was not 
entitled to anything. 


/!! M oom ^sheron Mortgages, 4th edition, para. 1242. 

4 i f ins mm 18 Oh. D. 449. 

(4) 6 A. 303 (310). (6) 21 0. 882 = 21 I. A. 96. 
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Obher objections, preferred by counsel, are mentioned in their 
Lordships’ judgment. 

Mr. J. Fox, for the respondent, contended that the accounts had 
been rightly taken according to the law and practice in India as stated in 
the 76th section of the Transfer of Property Act, 1882. This had 
guided the Judicial Commissioner. On the questions of fact decided 
below, there was nothing to call for interference with the concurrent 
findings of the Courts. There had been no case made out of a 
mortgagor improved out of his estate. The latter had been aware of 

all that was going on for the improvement of the estate, and had waited 
for more than twenty years, until by continuous outlay the mortgagee 
had made the property valuable. The estate had required a resident 
manager. The house had been built for Charles Nepean, who required it 
m his capacity of manager. It was a reasonable charge against the 
mortgagor, as a necessary thing, and also as a permanent improvement of 
the property. The account as approved by the appellate Court conform- 
ed to the Order in Council of the 27th July 1894 ; and the objections 
to it vvere not well founded. 

Mr. J. H. A. Branson replied. 
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JUDGMENT. 

Afterwards, on the 12th July, their Lordships’ judgment was deli- 
vered by 

Lord DaVEY. The action out of which this appeal arises was com- 
menced some years ago by the present appellant for the redemption of a 
large tract of land situate in the district of Shwegyn in Lower Burma 
which was originally waste land, belonging to the Government. The res- 
pondents, deriving title from one John Nepean, who died in 1883, denied 
the mortgage and claimed to hold free from any right of redemption. The 
m appellant s right to redeem was finally established in an appeal to 
this Board, and by an Order in Council, dated the 27th June 1894 the 
decree of the District Judge of Shwegyn, which had been reversed by the 
Judicial Commissioner of Lower Burma, was restored with a slight varia- 
tion m the form of accounts thereby directed. The accounts as varied 
were as follows : 

(1) An account of whab is due to defendants for principal and interest 

mortgage in this case, namely, all debts due to them from 
plaintiff, and all money expended by them on behalf of plaintiff in paying 

Crovernment dues on the land together with compound interest at 10 per 
cent, per annum upon these moneys. 

(2) An account of all sums of money laid out by defendants on im- 
provements and management of land comprised in the said mortgage, with 
simple interest at the rate of 10 per cent, per annum on the amounts 

expended by the defendants from the respective dates of such expenditure 
to the date of taking the said accounts, 

(3) An account of all rents and profits received since 3rd June 1871 
by defendants or any of them or by deceased J. Nepean, whose representa- 
tives they are, or by any other persons acting by the order or for tho 
benent of defendants or deceased J. Nepean, 

In compliance with these directions the respondents brought in three 
accounts, which have been carefully and fully investigated by the District 
Judge of Shwepn with the assistance of Mr. Villa, who was named a Com- 
missioner to take the accounts, and there have been appeals to the Com- 
missioner of the Tenasserim Division, and to the Judicial Commissioner 
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of Lower Burma. The present appeal is from the decree of the Judicial 
Commissioner, dated the 14th December 1896. 

The difficulty of taking the accounts has been much increased by 
the fact that John Nepean in his lifetime, and the respondents since his 
death, either believing themselves to be absolute owners, or thinking that 
there was not any prospect of the appellant redeeming the lands, kept no 
propel mortgage accounts, and such accounts as there were are said to 
^ have been eaten [6] by white ants. Since the year 1874 the lands have 
been under the general management of the respondent Charles W. Nepean, 
wbo was a son of John Nepean. On his father’s death, Charles W. Nepean 
became entitled to a share of bis estate, including this mortgage. Charles 
W. Nepean resided on the property while his father resided at Shwegyn, 
where he carried on business as a money lender. 

No question in this appeal arises on account No. 1 (the amount due for 

principal lent and Government dues paid with compound interest) or upon 

account No. 3, of rents and profits received. But the appellant complains 

^and this is his first point) of the way in which the amounts found due on 

account No, 3 have been dealt with on appeal by the Commissioner of the 

Tenasserim Division, whose judgment in this respect was confirmed by the 

Judicial Commissioner of Lower Burma. The learned Commissioner has 

in each year deducted the rents and profits received in that year as shown 

by account No. 3 from the balance of interest on expenditure then due as 

shown by account No. 2. It should be observed that the amount of the 

receipt was in each year less than the balance owing in that year for 
interest on expenditure. 

The Burmese Courts are directed, in the absence of any statutory 
law applicable to the case, to follow the guidance of justice, equity and 
good conscience. Mr. Haldane contended that there is no rule of abstract 
justice in taking the accounts of a mortgagee in possession, and that 
the Indian rule, which is now embodied in the 76th section of the Trans- 
fer of Property Act, 1882, should, though the Act has not been extended 
to Burma, be followed there in reference to the English practice. The 
76th section ih) provides that a mortgagee’s receipts from the mortgaged 
property shall, after deducting the expenses mentioned in cIs. (c) and (d) 
and interest thereon, be debited against him in reduction of the amount 
(if any) from time to time due to him on account of interest on the mort- 
gage money, and. so far as such receipts exceed any interest due. in 
reduction or discharge of the mortgage money." The expenses men- 
tioned in els. (c) and {d) are for Government revenue and other 
charges of a public [7] nature, arrears of rent and repairs. Their 
Lordships are not prepared to dissent from Mr. Haldane’s contention 
on this point, but it is really unnecessary for them to express any judicial 
opinion on it in the present case. The Commissioner of the Tenasserim 
Division intended to follow the Indian rule, as appears from his judgment 
and from the variation ho made in the decree of the District Judge in 
directing a set off of the receipts in each year against the balance duo for 
interest on expenditure in that year. But, inasmuch as the receipts were 
in each year less than that balance, and as (account No. 2 bearing only 
simple interest) the balance of interest did not carry interest, it really 
makes no difference in the result whether the receipts are set off year by 
year, or the sum of the receipts at the end of the account is deducted from 
the pm of the amounts due on account No. 2. Mr. Haldane’s real con- 
tention was that the receipts ought to have been deducted from tbe interest 
due year by year on account No. 1, which bears compound interest, so as 
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to stop pro tanto the interest running on that interest, or (in other words) 
that the mortgagee was bound to give credit for his receipts against the 
debt which was most burdensome to the mortgagor. Their Lordships can 
tmd no warrant in principle or in authority for this contention. They 
agree with the judgment on this point delivered by the Judicial Oommis- 
sioner, and they do not think that the mode in which the account is stated 

Indian Transfer of Property 

M next point was on items 12. 13, 14 and 15 of account 

JNo. 2. Item 12 is for planting fruit trees, digging well, fencing warden, 
etc., m connection with the manager’s bouse. Item 13 is for “ a large 
brick house shingle roof at Thayet Kone,” and items 14 and 15 for 
out-houses and fencing compound and making masonry well. Item 12 
was objected to as an unreasonable and unnecessary improvement. The 
house referred to in item 13 was a substantial house, for which Es 14 500 
IS claimed m the mortgagee’s account, with Es. 17,400 for interest 
It was built for the use of Charles Vv. Nepean, when in manage- 
ment of the property, m place of a former house of a less substantial 
character for which Es. 1,500 is claimed in item 11. This latter 
house had fallen out [8] of repair, and according to the respondent’s 
evidence, it was necessary to replace it by a more substantial erec- 
tion. Ihe appellant contends that the expenditure was unreasonable 
and unnecessary, and such as cannot be charged against a mortgagor, 
ihe questions whether any improvement made by a mortgagee in possession 
IS reasonable m its character, and whether the expenditure ou such improve- 

“Au ® ^act. The Commissioner 

of the Tenasserim Division allowed item 12 at the reduced amount of 

i);' of Rs. 4,000 as claimed, and with regard to items 13, 14 and 

15, he thought tnat the amount claimed by the respondents was altogether 
an exorbitant sum to spend on a house for the manager, and that a much 
less pretentious house would have suited the purposes of the estate, and be 
allowed Es- 5,000 for those three items. The Judicial Commissioner- 
confirmed toese findings. There is, therefore, a concurrence of opinion 
on a questmn of fact between the two learned Commissioners, and 
heir Lordships would not, in accordance with their usual practice, be 
disposed to disturb their finding, even if they did not altogether concur 
lu It. But m this case they think that the Court below has dealt with 
the questions on the evidence before them in a manner which is auite 
satistactory, and they have no hesitation in agreeing with the result.' 

EQ™ 39 for “ four elephants employed for eight 
years (1871 to 1879) on the land for special purpose, clearing jungle and 
other work at Es. 100 each month.” Es. 38,400 was claimed by the 
respond^ts for this item with Es. 74,800 for interest. The Commissioner 
Qt the Tenasserim Division has allowed Es. 3,200 with corresponding 
interest, and this allowance has been confirmed by the Judicial Com- 
missioner. It was not disputed that it was reasonable to employ elephants 
for the purpose, and there was evidence that four elephants beloneine to 

f j employed, but it was con- 

tended that the emnloyment was casual and occasional, and that it was 

charged to and paid for by the cultivators. The evidence, however, on the 

inconclusive. In this case again their Lordships are 
satisfied with the finding of the two Commissioners and will not disturb it. 

andfnr remaipiog point is on item 54 for “ management of 

and for 23| years at Es. 350 per month.” The respondents claimed 
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Es. 97,300, and interest Rs. 1,17,570. The Commissioner for the Tenas- 
serim Division allowed a salary to Charles W. Nepean at the rate of 
Rs. 100 per month, and his decision was confirmed bv the Judicial Com- 
missioner. The appellants object, on the ground that the decree allows 
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. only sums laid out” by the defendants in management of the land, and 
there is no evidence of any salary or allowance being paid to Charles W. 
Nepean as manager of the property. The evidence shows that Charles w'. 
_ Nepean received an education in surveying and practical engineering in 
■ this country, and on his return to Burma in 1874 took charge from his 
father of the whole estate in dispute and resided on the laud, but he did 
not actually draw Rs. 350 a month, and he stated that he drew from his 
father whenever he wanted it. He subsequently states that his father 

carry oti the estate, and at the yearly meetings 
his father had memoranda of what he gave him, and that his father 
required from him information as to how the money had been expended. 
The conclusion their Lordships come to upon the evidence is that during 
his father s lifetime the respondent Charles W. Nepean was in the position 
of a son maintained by his father and living at his expense, and at the 
same time assisting him in the management of his business, but that there 
was no agreement between him and his father that he should receive any 
salary or remuneration for such assistance, and that he never in fact 
received anything in the form of salary. The Courts below thought that 
an estate of this kind could not be managed without a resident manager, 
and that if the respondent Charles W. Nepean had not undertaken the 
management, some other person must have been employed at a salary, and 
it was, therefore, reasonable that an allowance should be made to the 
mortgagees for a salary to Charles W. Nepean as well during his father’s 
lifetime as subsequently, though none was, in fact, paid. Their Lordships 
do not dissent from the view thus expressed as to what might have been 
reasonable, and if the Court had been asked in framing the decree to insert 
a special direction that such allowance should be made, it would probably 
have been flO] acceded to. But in taking an account of moneys laid 
out, they think it would not be right to allow to ihe mortgagee in posses- 
sion as a disbursement or salary to a manager which was not in full paid 
either in form or in substance. Their Lordships however think that, 
although a salary cannot be allowed as such, yet during John Nepean’s 
lifetime the cost of the separate maintenance of Charles W. Nepean, 
while absent from his father s home and engaged in the management of 
the property, may be allowed to John Nepean as a disbursement or 
"moneys laid out in management.” And they think that Rs. 100 per 
month is not an unreasonable or excessive amount to be allowed for that 
purpose. After the father’s death there is more difficulty, Charles W. 
Nepean was then himself only the mortgagee and was residing on the 
pioperty and managing it for the benefit of himself and his oo-mortgagees, 
and their Lordships think it would bo contrary to principle to allow either 
a salary or allowance for his maintenance in such oiroumstances. 

Their Lordships will, therefore, humbly advise Iler Majesty that the 
decree of the Judicial Commissioner of Lower Burma, dated the 14th 
December 189G, be varied by disallowing so much of the sum of 
Rs. 25,200 for principal and Rs. 55,214 for interest charged against the 
appellant, being item No. 54 in the account No. 2 of the respondents, as 
represents the allowance of Rs. 100 per month after the death of John 
Nepean and interest theieon with consequential variation, and that in 
other respects the said decree be confirmed. 

A 
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As the appollanfc has succeeded, partially only, on one of his points, 

and has failed on his other points, their Lordships direct that the appel- 
lant shall pay to the respondents one-half of their costs of this appeal, 

and they make no other order as to costs. 

Appeal alioived in part. Decree varied. 

Solicitors for the appellant: Messrs. Withers (i Withers. 

Sohcuors for the respondents: Messrs. Carlisle, Unna, Eider d: Heaton 
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[ 11 ] PEIVY COUNCIL. 

Present : 

Lords Hobhouse, Morris and Davey and Sir B. Couch. 
iOn appeal from the High Court at Fort William in Bengal] 

Nirmal Chunder Banerjee [Plamtiff) v. Mahomed 
blDDiK (Defendant).^ [14th and 15th June, 1898 ] 

Under the Land Registration Act (Beneal Act VII nf iflvfil i.- * 

The one purchaser then sued the other, claiming a decree declaratory n?hi« t'.nf' 
He alleged that a hiba-bil-etoaz, executed by her in l 85 fi tn bar 
defence was founded, the defendant averrTny thL R 

conflicting evidence whether leases had been made in the past by the thorreal 
owner or upon assumotion of title by the adverse narfv TbJ o ^ ^ 

Tlfe" Judie' ?P ' to which of the parties was *entiUed^to a decree’' 

of the i^aintained the decision of the original Court in favou; 

[R.» 14 C.W.N. 576 (578) = 6 Ind.Cas. 531 (532).] 

)22nd February 1895) of the Appellate High 
ordinary original jurisdiction. ® 

pIo! a^PPf'lant, who was plaintiff in this suit (26th January 1893) 

claimed a declaration of his title as owner, and of his right to StrSon 

A"‘. 1876. tortb ( 

purchaser of several parcels of land and houses in Calcutta. 

ihe plaint stated the appellant’s title to have been derived under two 

^nveyanoes executed, on the 11th March, 1890. by Said-un nissS Bibi a 

and Widow, and under other conveyances executed bv the assignees 

by Ve?iri8t8^wasT t°d benami transaction 

her m 1868 was stated, and the plaintiff averred that he was in posses- 

Cl2] The facts 
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appear in their Lordships’ judgment. 
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An application which the plaintiff had made to the Collector of 
Calcutta, on the 12th January 1891, for registration as owner, on notice 
to Mahomed Siddik, now defendant, was met by a claim for the same 
thing by the latter. A reference had then been made on the 1st March 
1892, under s. 55 of Bengal Act VII of 1876 (the Land Registration Act), 
and, in the result, this suit was brought. 

The defence was that Said-un-nissa had no title to convey in 1890, as 
she had, on the 15th January 1858, made over this and other pronertv, by 
a deed of (the transaction referred coin the plaint, but" not 
a henemi one), to her son-in-law. Mozuffer Hossein, from whose two sons, 
Ali Akhtar and Mansur, the defendant had purchased, they having exe- 
cuted to him a conveyance on the 1st August 1887. 

The main question between the parties was whether Said-un-nissa 
had in 1890 a title which she could transfer ; and this involved the question 
whether the hihaoi 1858 was a substantial gift and conveyance, or was 
merely a henami deed. leaving the widow entitled as before. 

Besides the defence that his title was valid on the above ground, the 
defendant relied on limitation, alleging that the plaintiff, and those through 
whom he claimed, had nob been in possession within twelve years 
immediately preceding the date of the suit. But this depended on the 
facts connected with the ownership. 

Another obiection was taken to the suit with I'eference to s. 42 of 
the Specific Relief Act (I of 1877), -yz*., that the plaintiff, being in fact out 
of possession, and not asking for it, could not maintain a suit merely fora 
declaration of his title. The Courts below had not allowed this objection ; 
stating reason that the plaintifi had been as much in possession of the 
property as the defendant liad been ; and (as the appellate Court had 
said) that his suit contemplated, not only relief by declaration of his title, 
but by his being put into his true position to assert his right to registration 
under Bengal Act VII of 1876 [13] on production of his title, when 
declared by the Court, if it should be so, when the suit had been heard. 

The High Court in its ordinary original jurisdiction (MacpHERSON, J.). 
made a decree, declaring the plaintiff to be the owner, and, as such 
owner, entitled to have his name registered. 

The general view taken in the judgment, which went through the 
facts, appears in the following : — 

In dealing with a case of this description, in which the principal 

actors are dead, and the evidence is weak and imperfect on both sides, 

one cannot, in valuing that evidence, overlook the circumstances under 

which the dispute arose. Woodor was naturally the person who would 

% ^ 

look after his mother’s property and affairs generally. For twenty years 
after this hihanama^ there were no disputes of any description about it, 
but after the death of Woodor. Ali Akhtar proceeds, not to keep the 
property as his father is said to have kept it, hut to dispose of it. and it is 
not clear that in so doing he was acting with the other members of the 
family who would ho equally interested with him, Asmut-un-nissa had 
certainly an interest in the property if he had any, but she does nob join 
in the conveyances: and I do not believe in the arrangement by which 
she is said to have relinquished her interest. This would have been much 
more formal than it is described to be. If the hthanavia was a real 
transaction, and the property had since been in the undisputed posses- 
sion of Mozuffer Hossein and his sons, it does not seem likely that Said- 
un-nissa would, on the death of her son, come forward and advance a 
claim which she had never thought of making while ho was alive. On the 
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other handi if the transaction was henami, and Woodor had been looking 
after the property for her, it is by no means so improbable that on his 
death, the henami deed would be put forward ; and I do not think Ali 
Akhtar would be over-scrupulous about this. Said-un-nissa may, of 
course, have been backed up by others, but it does not seem that in 1679 
and 1880 she had even the assistance of Affil-ud-din and Taffil-ud-din. 

The case is by no means free from difSculty ; but I believe the 
plaintiff s case to be the true one, and that Said-un-nissa had a title to 
this property and was in possession of it in 1880. Bhulu Miah is brought 
forward to prove that he collected for about a year for Ali Akhtar up to 
the time of the lease to Sadut : but that I do not believe. 

The plaintiff admits that when he purchased he knew of the sale to 
the defendant, and that the title was in dispute. The defendant is not so 
truthful ; but it is impossible to suppose that when he purchased in 1887, 
he did not know the title was disputed. The slightest enquiry on his part 
would have put this beyond dispute. 

[14] ‘ As regards the defendant’s objection, that the plaintiff not 
being in actual possession cannot get a declaratory decree, I would observe 
that the plaintiff is as much in possession as the defendant ; the fact is 
that neither party is in actual possession and neither is in a position to 
enforce the tenants to pay rent. If the plaintiff gets his title declared as 
against the defendant, and gets his name registered, he gets all he wants. 
There will be a decree declaring the plaintiff's title to this property, with 
costs on scale 2.” 

A Division Bench (Pethaeam, C. J., and PRINSEP and PiGOT, JJ.), 
on the defendant’s appeal, x’eversed the above decree. 

The plaintiff having appealed. 

Sir E, Clarke, Q.C., and Mr. J, B.. A, Branson were for the appel- 
lant. 

The respondent did not appear. 

JUDGMENT. 

Afterwards their Lordships’ judgment was delivered on the 8th July 
by 

Lord Hobhouse. — This suit was instituted on the 26bh January 
1893. The plaintiff prays for a declaration of his ownership and of his 
right to registration. The defendant alleges that he is owner. The pro- 
perty consists of several houses and parcels of land in Calcutta. Each 
party claims to be in possession. Each party derives his title from a 
lady, named Said-un-nissa, who, in the year 1858, was the undoubted 
owner. Neither party is, or has ever been, in actual physical possession 
of any part of the property, which has been let to tenants. The possession 
alleged on both sides consists in granting leases, obtaining kabuHyats, and 
recovering rent. From the year 1880 onwards an irregular and indirect 
legal warfare has been carried on by the rival claimants, each suing a 
tenant of some portion of the property for rent. This suit is the first 
attempt to put the whole title directly in issue between the principal 
claimants. An objection has been taken to its form, but both Courts below 
have maintained it ; and it seems to their Lordships, not only the most 
convenient, but a strictly regular, way of bringing the dispute to a close. 
In point of fact the pleadings and evidence and judgments relate, nob to 
liabilities of this or that particular tenant or parcel, but to the validity of 
the rival claims to ownership as a whole. 
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The suit wag tried in the High Court of Calcutta on the [15] original 
original Court decided for the plaintifif. The Court of a^eal 
1 ere , and dismissed the suit. That decision is challenged in the 
present appeal. It is unfortunate that the respondent does not appear for 
theca,se is one of much intricacy, and though the appellant’s counsel 
have done their best to present it with fulness and fairness, the want of 
an opponent is a sensible disaHvantage. 

In January 1858 Said-un-nissa executed a hiba (or deed of gift) bv 
whicn she transferred her property to her son-in-law Mozuffer, under 
whom .he defendant claims. Between 1880 and 1890. she executed several 
transfers, by the last of which, in April 1890. the whole of her interest. 

gather with that of her transferees, became vested in the plaintiff. The 
mam question is whether the hiba is a substantial or a benami transaction 
It 18 not disputed that whatever interest she passed to Mozuffer vested in 
hi8 heirs, nor that whatever interest she then retained has vested in the 
plainti^tt. There is a subordinate question whether this suit has been 
brought within due time ; but it will be found that the decision on the 
first point involves findings which will govern the second. 

° to apply the evidence it is necessary to understand the state 
o Said-un-nissa s family. In 1858 she was a widow, with one son, named 
Woodor, who was born about 1845. and one daughter, Eaj-un-nissa. who 
was married to Mozuffer, the grantee of the hiba, and had issue by him. 
Mozuffer also had issue by an elder wife, a son called Nabi. By Eaj-un- 
nissa he had four sons and two daughters. The eldest son was named Ali 

second, named Mansur, died in 1884, and 
1887, both without issue, at what ages is not 
stated ; the fourth, Masrur. is still living. One of the daughters is dead 

7s7« HaT married. Mozuffer died either in 

iHfb or l«/8. ana his wife about two years after him. 

. observation about the hiba is that it gave away the whole 

of baid-un-nissa s property, not only the Calcutta houses but other valuable 

lands, which it seems she had acquired at various times. It left her 

without means, and also disinherited her son. as to the amount of 

whose property we have no evidence. [16] and her daughter too. in 

favour of her son-in-law, who might alienate the land and whose 

inheritance would pass to an extent then quite unasoertainable to 

his issue by other marriages or to other wives and their issue. It is 

impossible to deny the great improbability that such a transfer should 

be made for Es. 100 and a copy of the Koran, which is the consideration 

stated m the hiba. It is to be observed here that the Court of appeal 

were under the impression that the gift was made to Eaj-un-nissa, 

which would no doubt be a less improbable action. As the matter stands, 

the least that can be said of it is this, that it disposes the mind to 

receive without difficulty evidence showing that the transfer was purely 
Dominal. 

So far as direct evidence goes, there is none at all to explain why 
such a gift should be made. There is some, not in itself very cogent, to 
show that E was a benami transaction. Of the attesting witnesses, two 

^ Ali was the goniashta of Said-un-nissa’s husband 

and afterwards of herself, and he collected her rents. He says that the 

was executed to baffle claims for dower by the representatives of 
Woodor 8 wife, who had recently died. The other witness is Golam 
Abbas, who was a connection of Said-un-nissa, and held an ijara from 
her, and at the date of the hiba was staying in her house. He oorrobo* 
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rates Sajat as to the motive for the hiba^ and gives an aocount of the 
attending circumstances, perhaps too minute to be very truatworthy. 
Both those witnesses are very old men, and Macpherson, J., who presided 
at the trial, observes that they speak with some degree of confusion ; 
but ho receives their evideuce and relies on it, though not strongly. 
Neither of them has any apparent motive to favour the plaintiff. They 
leave on their Ij^rdships the impression that they could hardly have 
invented the idea of a benami gift, and that probably there was something 
said at the time to the effect that they state, though we cannot be sure 
of the details. So far the evideucs runs in accord with the antecedent 
probability. 

The next question is whether any change was made in the treatment 
of the property. The only contemporary evidence is that of the two old 
men. Sajat says that after the hiba there was no change in his duties. 
He continued keeping accounts as [17] he did before. He applied his 
receipts forth© family expenses of Said-un-nissa. **Mozuffer Hossein never 
asked me to pay the money over to him or to any one else, but asked me 
to go on in the same way as I did before.” Golam says that when staying 
in Said-un-nissa s house, he saw a tenant, named Hhoni, paying rent to 
her after the hiba^ and that he himself paid rent to her under his ijara^ 
which endured only for two years bub overlapped the date of the hiba. 
Uhforfcunataly, both at this date and at other periods of the history, there 
are no written accounts. The positiive evidence is not strong, but, so far 
as it goes, it shows that Said-un-nissa’s position was not altered by the 
hiba for some little time, it may be two or three years afterwards. This 
again is in accordance with antecedent probabilities. 

During the rest of Mozuffer's life the evidence is almost a blank. It 
is clear that he and his mother-in-law were on the most friendly terms. 
He resided in the Burdwan district, and used to visit her at Hosseinabad, 
where her house was, and in the neighbourhood of which most of her land 
was situated. Being a Mahomedan lady of a rank which precluded her 
from appearing to any but relatives and intimates, she necessarily did her 
business through some other person, and during Mozuffer’s life he acted 
for her to a considerable extent. As regards the Calcutta property, by 
himself or by an agent named Itahatalia, ho collected rent : but there are 
no accounts or other evidence to show bow much he received or how he 
applied it, nor whether his position and conduct after the hiba differed in 
any way from his prior position and conduct. Said-un-nissa, however, 
went on living at her home in Hosseinabad. and no evidence is adduced 
to show that she lived in any more humble or any different way than 
formerly. Nob a suggestion is offered on the part of the defendant to 
explain what she had to live on if she had parted with all her property. 
The inference seems almost irresistible that she must have received support 
out of that property ; and if she did, it is difficult to stop short of the 
conclusion that the whole of the ostensible gift was a sham by the intention 
of both parties. 


When Mozuffer died the property would, supposing the hiba [18] 
to be valid, descend to his widow and children. None of them at that 
time appear bo have made any claim to it, nor indeed has any claim ever 
been made except by Ali Akhtar and Masrur, who have transferred their 
interest to the defendant. This circumstance is not explained. Of course 
the defendant is not bound to explain it, as the plaintiff can only succeed 
by the strength of his own title. But it is one of the phenomena which 
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go fco create doubt whether Mozufifer was in his own family considered to 

an arrangement by which his surviving sister relinquished her iLerest t! 

rnuMnjT ” ■ confused and contradictorv and the 

Co^IL. original Court justly refused to believe it. Even if it were true ’it would 

26 C. 11 for the inaction of Raj-un-nissa. or of her other sons Nubi 

(P,C.)= Mankdur who lived till 1887. and Mansur who lived till 

23I.A. 32S= claim against Said-un-nissa. but on an 

7 Sar. P.C.J. '“P°ifant occasion took part in an assignment of the property by her In 

the face of these facts it is impossible to think that the property com 
tamed in the /uda was considered by Mozuffer’s family as his own. 

Thera is evidence that during the short time for which Woodor 

the extent of this intervention is not made very certain, and again S 
accounts or writings are produced. Wasek Ali. a witness whose evidence 
him carefully considered, says that Woodor emnloyed 

he paid rent to Woodor so long as he was alive, and when L died, did 
not pay. it is at any rate .certain that during Woodor’s life there was 
peace as profound as during the life of Mozuffer. 

Woodor died in January 1879, and soon afterwards we enter 
on a period of great confusion. Ali put forward claims to be owner of 
the property. This was resisted on the part of Said-un-nissa and there 

iheie IS nothing to explain why Said-un-nissa should have resisted Ali's 

Stuff! over the pTopertf^^^ 

Mozuffer arid he bad been in enjoyment of it for twenty years ft is 

herself: have disturbed the 

afnr,!ff “ difficult to unLstLd tbit 

after Mozuffer s death and that of Woodor. Ali coming fresh to the 

thlthTs the ostensible title given by it, and knowing 

that his father bad collected rents, should have thought that his claim 

was maintainable in law and have felt little scruple in preferring it. 

mofussil property their Lordshios cannot 
unonlr ■ ^ statements as to his proceedings cannot be looked 

Th!! l! Justice Macpherson places no reliance on him. 

the time after Mozuffer's death speakin^ oi 

and Ali Akhtar appear as rival claimants, 
and proceed to deal with the property in a way which leads me to regard 

fimt bMan t the claim of both. I gather from the evidence that Ali Akhtar 
hrst began to sell for he says that he has sold all the mofussil properties 

Sr'oTVi! sale was in 1286 or 1879. after the 

death of his father, and the last about ten years ago, and he gives the 

names of several purchasers. I do not know what the result of all these 

Scha3s’ l-h , ll u- evidence of Bhola Moitro one of the 

J disputed by a purchaser at a sale in 

satisfy 

he got and still holds possession.” auoiy i.uo« 

°°^y mofussil case of which we have 
nything like clear evidence Ah and his transferee were unsuccessful. 
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AH also alleges that he made sale of a parcel of land for Bs. 66 to Affil, 1898 

a first-cousin of Said-un-nissa and one of those to whom she conveyed June 15, 

interests in the Calcutta property. This is brought forward to discredit Affil 

who supports Said-un-nissa’s title. Affil says that the sale was provisional PRIVY 

and was undone and the money returned. This matter has but little COUNCIL. 

bearing on the main stream of evidence and their Lordships do not 

pursue it. 26 C. 11 

On the 31st January 1879, Wasek Ali brought an action in the [20] "" 

name and on behalf of Said-un-nissa against one Ostagur for rent of one^®^'^' 

of the houses and a decree was obtained in April 1879. A like action was^ ^ 

brought on the 7th April 1879 against Saga for use and occupation of land 

of the plaintiff. A decree was obtained and upon non-payment Sage was 

committed to jail on the 19th August 1880. Two observations are to be 

made on this case. One is that it is proved by the same deposition of 

Sage, in which he states that he paid his rent to Woodor as above- 

mentioned. The other is, that Ali speaks of Ostagur as one of the tenants 

from whom be collected rent, and says, nob only that he collected rent 

^om Sage on several occasions, but that he obtained a decree against 

him; whereas the only decree forthcoming is that of Said-un-nissa. 

These observations have an important bearing on the evidence of Wasek 

exhibits in more detail the strange way in which Said-un-nissa 

and Ah appear as interchangeable characters with respect to the Calcutta 
property. 


All the foregoing events are valuable only as bearing on the true 
position of Said-un-nissa and Mozuffer’s family. As this suit was nob 

till the 26th January 1893. they do not show possession by the 
plaintiff within twelve years. The next series of transactions has a 
bearing on both these questions. Bub it will be observed that at the two 
most critical points of the history, viz., the execution of the hiba and the 
death of Mozuffer. the result of the evidence is not to show that any change 
took place in the management of the property, but to make it probable 
that baid-un-nisaa s position was nob changed. It is nob till after the 
death of Woodor that conflict begins. 

It commences on the 19bh July 1880, when Said-un-nissa executed 

to one Saadut Hossein an ijara of all the Calcutta properties for a term 
of ten years at a rent of Rs. 14 per month. One of the witnesses to this 
eed 18 Mansur, Ali s brother, and he wrote Said-un-nissa’s name to it. 

On the 4th August following, Ali executed to Saadut an ijara of f.he same 
property at the same rent for five years. On the 19bh July a kabuiiyat 
was prepared as from Saadut to Said-un-nissa. On the 4th or 6bh 
August, this very document, retaining the same date, only with the name 
of Said-un-nissa struck out and the name of Ali [21] substituted, was 
executed by Saadut and delivered to Ali. That these curiously mixed and 
contradictory proceedings should create great confusion of interests is easy 
to understand, and it is not so easy bo explain either their cause or their 
effect. It is all the more difficult because none of the parties to the 
dispute has been in physical possession of the property. All has been in 
the hands of tenants, and possession must be determined by receipt of rout 
or by the nature of legal proceedings. Another element of complication 
IS that Said-un-nisa was at times residing in Ali’s house. She was there 
when she died. Indeed it is alleged by Affil and Taffil, her cousins, that 
Ah put her under duress there, and that they called in the police to 
deliver her from confinement. Nothing turns on this charge, which Ali , 
oeuies ; but it shows a strange mixture of interests. That Saadut was in 
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legal possession as lessee for nearly ten years, when he transferred to the 
Lvfdfffe're^^^'^’ question whose tenant he was the Courts 

His first agreement was with Said-un-nissa. He says that Ali came 

tLn'e'htTh " previously know Ali. Ha 

thought there was a hitch, and so got an tjara from Ali and attorned to 

him by the xabuhyat. He remained in possession for nearly ten years 

certainly claiming for the last five years under Said-un-nissa’s ijara; and 

towards the end of that time he assigned the remainder of that ijara to 

ht fh recovered 

by the plaintiff in a series of law suits. 

The view taken by the Original Court is that Saadut, in the first 
instance took the lease from Said-un nissa ; that it is bv no means clear 
that he did not get possession before his arrangement with Ali ; that fore- 
seeing disputes he chose to have two strings to bis bow ; and that he cannot 
be held to have ousted the possession of Said-un-nissa because he chose to 
attorn to All for five years. Their Lordships are disposed to think that 
this >8 a ]U3t view ; but they add to it that Said-un-nissa is also shown to 
have had some substantial enjoyment, it not the whole enjoyment, of the 
property even during the five years covered by All’s ijara. 

122J Saadut himself says in general terms that he paid rent to Said- 
un-nissa during that time. His agent Wasek Ali enters into details. After 
s owing receipt of rents from tenants during several years, he produces 
accounis ranging from Srabun 1287 to Choitro 1292 (say 1880 to 1885), 
when they end abruptly by reference to a document not in the record, 
ihesa accounts show Saadut’s payment of the rent which would fall due 
under either of the 7jaras. Wasek describes them thus : — 

A. Yes; I kept an account of the payments of rant by him as 
ijaradar Those entries were regularly made bv me in the books. I got 
receipts for the rent paid by Saadut Hossein. 

(Shewn a bundle of documents.) 

These documents came into my possession. When we paid the 
rent we got these receipts. The money used to be sent through me. Yes : 

1 paid the money sometimes to the grandson of Said-un-nissa, Ali Akhtar 
Mea, 01 Abdul Mansur; sometimes to a maid servant named Metah; 
sometimes to Tassadduck Hossein or to Taffil-ud-din ; sometimes I went 
to Hoaseinabad myself and paid it. These persons whom I have named 
used to come to our house. I mean No. 40. Mott’s Lane, and sometimes I 

Tassadduck Hossein, and there paid him the rent. 

This continued for three or four years.” 

The receipts produced in Court are not in the record, and their 
Lordships are not informed who signed them. Wasek’s accounts bear 
out his general statement. The Court of Appeal treated them as of no 
va ue, but the only reason assigned is that the first payment of rent is 
en ere or Srabun 1287, when Saadut could have received no rent and 
was attorning to Ali. Now Wasek was not asked about this matter, which 
may perhaps easily be explained. It is anyhow a very slight reason for 
rejecting accounts ranging over five years, having all the appearance of 
regularly kept accounts, sworn to as such, and supported bv receipts to 
which their Lordships cannot find that any objection is taken. What is 
the alternative to saying that the accounts are honest and genuine? They 
must be forged, and supported by perjury; and to say nothing of the 
gravity of making such an imputation without evidence, and of the entire 
absence of apparent motive for Wasek to commit crimes for the sake of the 
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plaintiff, it seems to their Lordships that to forge such detailed accounts as 1898 

these would be a very difuculb task to accomplish, and one very easy to June 15. 

L23j expose. Moreover Ali gave his evidence after Wasek's’ accounts 

were put m, and he does not address himself to them, nor does he produce Pbivy 

any accounts of his own. Ho merely states in general terms that he OODNCIL. 
collected rents from Saadub. 

Ifc is true that the accounts disclose a very abnormal state of things; 
but on any supposition the srate of things was very abnormal. They are ^ = 

stated as between Said un-nissa creditor and Saadut debtor. The credit ^® 
side shows the monthly instalments of rent due. and the debit side shows’^ 
the payments by which the rent was discharged. Among them are a 
number of payments to the Bibi herself,” some direct, some said to be 
through Sajad Ali (whether the old gomashta or not does not aopear), or 
through her cousins and supporters, Affil, Taffil and Tassadduck ; and 
some through Ali himself and Mansur. It seemed to the Judges below 
impossible that Ali, making the claims that he did, should in any way 
have acted as an intermediary between Saadub and Said-un- nisaa. Bub 
considering all the relations between the parties, the fact that Said-un- 
nissa must have had something to live on, and that no other source of 
support is shown, and considering the curious incident that Ali claimed 
as his own the decree against Sage, which turns out to be Said-un-nissa’s 
decree, the state of things alleged by Saadut and Wasek, though strange, 

w incredible. It is best to adhere to the positive evidence 

ot VVasek that he made payments to or on account of Said-un-nissa. 

But if we are to guess, it may have suited Ali’s views to tide over the 

presumably short time of bis grandmother’s life by letting her receive the 

rents, while placing himself in a favourable position to claim the property 

on her death. That is at least more likely than that Wasek should have 

perpetrated very elaborate forgeries which have escaped detection or 
•even challenge. 

Then some letters are produced written by Wasek as Saadut’s agent 
to Ah during the period covered by the accounts. They are said to be 
absolutely inconsistent with the supposition that Ali received anything 
on Said-un-nissa’s behalf. Their Lordships cannot see that. She had 
now no single agent as in the time of Mozuffer and of Woodor. Several 
persons intervened in her affairs. Once accent the idea that Ali was one, 

And the inconsisteDcy[24] disappears. The letters show that Wasek treated 
All as having a right to intervene and enforce the payment of rent, but 

by what title he did that and how he applied the payments when got is 
-another question. 

Indirectly one of the^letters confirms Wasek’s position. On the 4th 
Srabun 1290 he writes : “ Ten or twelve days ago Rs. 12 were paid to 
you. ” Turning to the account for that year, we find that in the preced- 
ing month of Assar, Bs. 12 are entered as paid through Tassadduck. Thus 
it appears that a payment made to Tassadduck, who acted throughout in 
Said-un-nissa’a interest, is represented to Ali as a payment on account of 
his own demand, and there is no trace of any objection by Ali. If the 
luoney was really paid to Ali, why should it not be so entered in the 
account ? This is a material step towards the position taken by Wasek that 
the payments made by him were made to various persons on the same 
Account, and that the account of Said-un-nissa. 

Their Lordships hold it to be proved that during the year 1891 and 
Afterwards Said-un-nissa received as of right at least a substantial part of 
the income. That is a legal possession sufficient to relieve the case from 
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Their Lordships have carefully examined the records of these suits 
upwards of twenty in number, which have been much referred to in the 
Courts below and at the Bar here. The only cases in which the rival 
titles were represented by plaintiff and defendant, respectively, are the 
suits brought by All against Saadut. On the 27th March 1885, Ali sued 
Saadut for arrears of rent under Ali’s ijara. Saadut pleaded that he had 
paid no rent to All as tenant to him, and that he had executed a lease in 
favour of Ah under misconception. After many meetings and adjourn- 
ments the suit was dismissed on 21st April 1887 for want of jurisdiction 
On the loth June 1887, Ali sued again for other instalments of rent 
baadut pleaded Bes judicata," and the suit was dismissed. The Court of 
Appeal cannot understand the ground of these judgments. Neither can 
their Lordships. But the fact remains that when Ali tried to enforce his 
claims under bis ijara he failed, and there is no evidence that he ever 
recovered any rent after [25] Saadut’s first refusal to pay him. On the 
other band, it appears by a note in Wasek’s accounts that on the 25th 
November 1887 a decree was made in a suit by Aflil and Tafiil, then 
transterees from Said-un-nissa, against Saadut for rent due in Pous 1291 

either in 1884 or 1885. Their Lordships do not find the particulars of 
that suit ID the record. 


The other suits are against tenants in occupation ; five by Ali or 

his transferee Siddik, and the rest by Siadutorhis transferee Nirmal. 

these litigations have so little influence on the result that they need not 

be reviewed in detail ; but it is a just observation by the original Court 

that in the suits on Siddik’s aide no substantial defence appears. In some 

o those on Nirmal s side the title of Ali was set up as a defence. Let us 

take as a specimen the suits against Saran Chunder Dey. a tenant, who, 

by misfortune or misconduct, was more frequently the object of litigation 
than any one else. 


On the 20th August 1885 he was sued by Ali. No defence is stated, 
and a decree was passed at once ex parte. 

On the 16th January 1890 he was sued by Siddik. who had then 
taken his transfer from Ali, on the ground of a lease alleged to have been 
made by Ah to Dey in 1292 (1885). No defence is stated. There were 
several adjournments, and on the 22nd March 1899 Siddik put in the heba 
and Ah s conveyance to himself ; and he obtained judgment. 

On the 29th March 1889, the same tenant was sued by Saadut for 
use and occupation of the same piece of land. In this suit he defends 

tenancy from Saadut, and alleging a tenancy under 
biddik. There were several meetings and adjournments. On two 
occasions Siddik appeared and gave evidence. On the 27th November 
loby a decree was given to Saadut. 


grounds : 


In December 1889 Dey moved for a new trial on the following 


1. That plaintiff’s ijara of the land in No. 33. Mott’s Lane, foe 
ten years from Said-un-nissa Bibi, is not proved. 

7 2 . That the Court should have held that Ali Akhtar had resumed 

khas possession of the land in 1292, and had ultimately sold the same to 
Mahomed^Siddik by a bill of sale, dated the Ist August 1887. 

[26] ‘ 3. That the Court should have held that Mahomed Siddik was* 
defendant a landlord by virtue of the bill of sale. 
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4. That defendant has discovered the original lease showing the ijara 
given to plaintiff by Ali Akhtar for five years.” 

On the 5th July 1890 that application was dismissed. 

The same result attended two other rent suits instituted by Nirmal in 
the year 1891, in which Siddik appeared as a witness to support his own 
title and to defeat that of the plaintiff. Those decisions in the Small 
Cause Courts are not decisive of the present controversy, but they exhibit 
the struggle that was continually going on for legal possession of the 
property ; and the cause of Ali and his transferee does not gain anything 
by examination of them. 

Many points have been much discussed in the Courts below and here 
which have been barely or not at all noticed by their Lordships. There is a 
story of a re-conveyance by Mozuffer to Said-un-nissa ; a story of Ali relin- 
quishing his and ijara kabuliyat; a story of conversations with him in which 
he admitted Said-un-nissa’s title ; and there are disputes about his alleged 
coercion of his grandmother, his sale to AfBl, and his adjustments of 
property with his sister. These matters are left either wholly unproved, or 
in obscurity ; and they are not of importance enough to justify further 
investigation. Their Lordships have tried in this very complicated case to 
follow the most definite outlines they can find, and they will now try 
briefly to sum up the views they have already expressed more at large. 

The alleged gift to Mozuffer is highly improbable, and one for which 
no explanation whatever is given. There is some little contemporary 
evidence to show that he was intended to be a beaamidar. Though he 
intervened in managing the property and collected rents, there is nothing to 
show whether or no he had been acting for his mother-in-law previous to 
that event. There is nothing to show on what Said-un-nissa could have 
lived unless she lived on her former property. There is evidence to 
show that at all events for some time after the hiba there was no 
alteration in her mode of living. The perfect peace and friendship 
which subsisted during the [27] twenty years of Mozuffer’s life shows 
at least that she was satisfied. When Mozuffer died, his family made 
no claim. None of them, except Ali, and. perhaps, Masrur, has ever 
made any claim. Mansur assisted when Said-un-nissa executed the ijara 
to Saadut. It is thus shown that Mozuffer’s family did not loot upon 
this property as part of his inheritance. Woodor survived Mozuffer for 
a short time ; it may be a year or it may be more. Id was he, and not 
Mozuffer’s representatives, who collected rents ; and it is certain that 
during his life no dissension broke out. Soon after his death in January 
1879, difficulty arose ; first, with Sage and Ostagur. Sage could not or 
would not pay ; he was at once sued, not by Mozuffer’s representatives, but 
by Said-un-nissa ; apparently as a matter of course and without any doubt 
thrown upon her right. And so it was with Ostagur. And yet, the 
ostensible or paper title was then in Mozuffer. 

That brings us to April 1879 ; and passing there, and supposing that 
the question had then arisen whether the property belonged to Said-un- 
nissa or to Mozuffer, and that the evidence given was such as is found in 
this record, their Lordships think it would warrant a confidant conclusion 
that Mozuffer took only as benamidar. Some of the streams of evidence 
are slight, but they all flow in the same direction. Is there anything in the 
later time when Ali appears upon the scene to reverse that conclusion? 

So far as Sa-id-un-nissa’s dealings go the conclusion is strengthened ; 
for she now enters on a course of dealing with the property which is not 
justifiable except on the supposition that she believed herself to be 
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ILw t- ^ Mozufifer’s death could 

^ hand the exact truth of the case. She is dead and cannot 

now be cross-examined on the evidence afforded bv her conduct. But ia°t 

mnr« pronerty, have gone on for 

more than twenty years treating it as belonging tosomehodv else and then 

suddenly have treated it as her own without anv apparent alteration of 

circumstances moving her to do so ? Though she S olfan^^ 

she d.T spontaneous or that 

Ah himself says that be took her to task about tbe ijara and that she 
was ashamed of herself, not that she pleaded weakness or ignorance or 
isclaimed responsibility. On this record no explanation of her conduct 

owner^ believed herself to be the true 

ob^cJreTrnhf® ^‘’® P^e^epts Some 

ob.cure problems^ All had some success with Saadut. The relation 

between him and Said-un-nissa, and the various relatives who acted with 

or for her. are very puzzling. But these things do not touch the essence 

th« f! attempted to eject Saadut after 

the teimination of his five years' tjara, though, according to his contention. 

to rL^IoTh ‘■®^®®® failed 

the lv,r I’ae succeeded in recovering rents from tenants either under 
Hval Htlp,° h K® reversionary title in any case in which the two 
Inothen evidence into opposition with one 

that?hA°®? are the main reasons which induce their Lordships to hold 

thrnk original Court was the correct view. They 

shonid L ^ f ‘‘’® decree of Mr. .Justice Macpherson 

The rea^ '"cstored. They will humbly advise Her Majesty to this effect. 
The respondent must pay tbe costs of this appeal. 

, Appeal allmved. 

bolicitor for the appellant : Mr. J. F. Watkins. 


26 C. 29 (P.C.) = 29 I.A. 210 = 2 C.W.N. 697 = 7 Sar P.C J. 399. 

[29] PRIVY COUNCIL. 

Present : 

Lords Watson, Hobhousc, and Davey, and Sir R. Couch. 

[On appeal from the High Court at Fort WiUtam in Bengal] 

L dTd Coal Association. 

Limited [Defendant). [16th and 17th .Tune and 8th July, 1898.] 

DC land that might be found on measurement to have been eurtendeted. 
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Held^ that this privilege could only be exercised by the tenant upon a strict 
observanoe of the conditions expressly declared, or plainly implied, in the lease 

ltS6 It. 


1898 

July 8» 


The tenant executed a deed of relinquishment 
of 1.409 biqhas.ii coUan$, ^gtindas, whereof possession was surrendered with the 
exception of two plots, one of 24, and the other of 9 bighas 

Heid that according to the true construction of the contract there was error in 
the Judgment of the High Court which decided that the retention of the plots did 
not altogether deprive the relinquishment of its efieot. This retention did more 
than lessen the area actually surrendered. It was a mistake to suppose thnt an 
increased rent to oo paid by the relinquishing tenant in proportion to the areas 
retained and surrendered, respectively, would adjust the point disputed as a 


The contract was that in case the tenant surrendered a part the future rent was 

to be ascertained by the measurement of the area relinquished 

To have mc,de a new surrender would have been wiihin the competency of the 

tenant to oontmue to hold possession of part of the area 

which he had purported to relinquish was not open to him. or consistent with 

the va idity of the surrender, the contract not admitting of approximate 

equivalents in regard to the possession of the total area professed to be surrender- 
ed bill nob surrendered. 

Therefore the surrender upon which rested the defence to a suit by the lessor 

tor tbe full rent was invalid m law. 


Privy 

Council. 

26 C. 29 
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Appeal from a decree (24th July 1894) of the High Court, reversing 
a decree (11th November 1893) of the Subordinate Judge of Deoghur. 

This was a claim for the rent of land leased to the defendant [30] 
Company for working their colliery in Madan Kula, a viauza in a ghalwali 
viehalm Deoghur, zilla Donka, Santhal Pergunnahs. 


t .u 12th December 1892 stated that the plaintiff’s 

^fcher gi'^nted to the defendant Company a poUa dated the 15th 
a gun 1292, B. S., or the 26th February 1886, which was a permanent 
mokarari lease, with full rights for mining purposes, of 1,974 bighas 
8 oottahs at an annual rent of Es. 6 a bigha ; in all Rs. 11,846-8, payabla 
m four annual Aiists in Srahun, Kar.ick, Magh, and Cheit. The votta 
aUowed surrender of tbe whole or any portion of the land hy istaf a, or 
resignation, with a corresponding reduction of rent at the same rate The 
defendant Company had alleged a relinquishment of 1,409 bighas 8 cottahs 
8gundas at the end of the Bengali year 1298, the 15th April 1892 ; but 

T) The rent tendered, viz., 

xts. 847-8, on account of the kists due for Srahun and Kartick 1298. B. S. 

was le^ by Rs. 6,000 than the rent for the whole area which was then 
due. This amount with Rs. 150 for interest was now claimed. 

The defence was that the Company had duly relinquished and sur- 
rendered possession of the area above mentioned, and that no rent in 
respect thereof was due for Srahun and Kartick (or after tbe end of Cheit 

1-^98, B. S.). 


Tbe rent after the end of the Bengali year which terminated on the 

15th April 1892 was annual rent of Es. 3,390, instead of tbe previous 

annual rent of Es. 11,846. The rent at the altered rate was covered bv 
the Ks. 847-8 tendered. 


The terms of the potta are stated in their Lordships’ judgment. 

Both the Courts below agreed in their view of the evidence that 
surrender of the two plots above mentioned had not been made formin« 
together 35 bighas, part of the alleged 1,409. ’ 

question now was as to the effect of the retention on the part 
of the Company of the possession of these, and whether (as tho Subordi- 
nate Judge had held) this retention deprived the alleged relinquishment 
of validity as a basis for the reduction of the rent, in accordance with the- 
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contract in the potta, or (as the High Court had held) this failure to re- 
deliver possession of 35 [3l] highas had no effect to orevenfc the contract 
from operating a reduction of the rant proportioned to the measurement 
of the area effectively made over to the plaintiff such as it had been 

The dates were these : On the 4th April 1892, the Company notified 
to trie lessor that from the Bengali year 1299, which began in Cheit 
corresponding to the 15th April 1892, they would cease to hold an area of 
1,409 Dighas, and would retain only 565 highas. On the 8th April the 
lessor acknowledging the notice protested against the relinquishment 
a leging, amongst other things, the absence of any comparison of maps 
showing the areas respectively retained and surrendered. 

On the 13th July 1892, the Company deposited and tendered Es. 847 
as being the rent payable on account of the kist due. ' 

On the 30th July 1892 (6th Srabun 1299) the lessor replied by a 
statement which repeated his objections to the relinquishment 

The issues were in effect : Was the relinquishment valid and in 
accordance with the terms of the lease ? Did the defendants actually 
relinquish, or did tney hold possession of the land, or of any portion 

thereof, after the alleged relinquishment ? Was the tender and deposit 
of rent by the defendants sufficient ? 

The Subordinate Judge decreed the plaintiff’s claim. 

This decree was reversed by the High Court. The Judges were of 
opinion that the relinquishment must have effect except as to the 
35 bi^ms of which surrender was not made. They concluded thus: — 

The result then is, that the decree of the Court below will be set 

aside, and in lieu thereof a decree made, declaring the defendants liable to 

pay to the plaintiff annually rent for the 565 biqhas admittedly retained 

by them and for the 35 highas which are also in their possession, that 

IS, for 600 highas in all, at the rate of Es. 6 a higha, as provided bv the 

lease of the 16th ialgun 1292, amounting tq a sum of Es. 3,600, and 

further ordering that the defendants do pay to the plaintiff, as rent for 

the Srabuu and Kartic instalments of 1299 a sum that bears the same 

proportion to the original amount of those instalments as given in the 

said lease, that the reduced annual rent of Es. 3,600 bears to the original 

annual rent of Es. 11,846-8 annas 6 gundas 1 coturi 3 hiswas. with inter- 
esfc as provided in fche lease. 

[32] On this appeal, — 

Mr J. p. Maync. for the appellant.— The alleged relinquishment 
having been ineffective in part, mz., as to the 35 highas, and having been 
a surrender of 1,374 highas instead of 1,409 stated in the istafa, or deed 
of re inquishmeut, was altogether inoperative. The surrender not being 
ehoctive as to the total, the Court could not adjust a rent to a different 
surrender, not the one on which the defendants relied, or the one which 

i-, A _ 1 'iTTj * t ^ was that measure- 

ment should determine the reduction as to the amount payable 

argued that the 

judgment of the High Court ought to be affirmed. In regard to the 
cou mue pa>mont of rents for the use of the 24 highas occupied by 
cultivatmg or occupiers with no permanent term of holding, it 

appeared that t,he latter had been on the ground from a date long anterior 
to that of the potla. The receipt of small payments from them bv the 
Company should not be regarded as withholding a right from the plaintiff 
that had, to the knowledge of the defendants, been within those conferred 
y 0 po a. It probably was the result of oversight, or inadvertence. 
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occupied would show that the retaining possession 
by the Oornpany was not likely to have been with the object of obtaining 

^ “ of ^bstantial advantage. So also as regarded the bighas 

occupied by the coolies for their huts— an area of 8 bighas 8 cottahs. It 

Tuv tbo defendants could be said to have had 

any possession of this plot. 

Mr. c7. D. Mayne replied. 

JUDGMENT. 

vereJby"^ Lordships’ judgment on a subsequent day, 8th July, was deli- 

R wotarari potta, dated the 26th Februarv 1886 

Bar Kumar Bhaia Gopal Lai Singh, the father and immediate predecessor 
ot the appellant, let to the respondents, the Eaniganj Goal Association 
Limi ed, an area of 1,974 b^ghas 8 cottahs and 8 of land’ 

situated in the Sonthal [33] Pergunnahs, sub-division Deoghur as 
delineated upon a relative plan, with all underground and s^r’face 
rights pertaining thereto, at a yearly juvima of Es. 6 ner bigha 
amounting in all to Es. 11,846-8.6-13. It was declared that coal liW 
stone and iron were to be included in the subjects let, but that the tenants 
were to have no title to work gold or silver, or copper or lead or an v other 
precious metals which may be found out.” Power was given to the tL ants 
to set up collieries, make coal pits, erect bouses and bungalows for dwelling 
purposes, establish bazaars, make gardens, and excavate tanks - and also 
full power to a lenate their interest in the whole or anv portion of the 
lands, or to make dur-mokarari settlement, or to under-let. 

following provision, out of which the present action arose was 
made in favour of the tenants ; Further, it will be always open to von 
whenever you in ay like, to tender istafa (resignation) of the wLle or any 

portion of the lands settled under this potta. If such fstat^a ho mar! 

respect of the whole or any portion of the land, then you sh jil get Ledu" 

mav 'ha?^ T*"® ® ®f 'and tLt 

ex^entfon relinquished, and, with the 

the f deduction in the total amount of rents to that extent all 

^peratWe'” The on“tfo d®®-! ®hall remain in force ’and 

tenants should not have the right to relinquish by selection pieces of land 

oM aJd f ' ® pieces 

of ana from which all the trees may have been destroyed to their very 

roots owing to any act on their part ; and also that thev should pav the 

Lth“adlS":bem.‘“^ ^ 

On the 4th April 1892, an ista/a or deed of relinauishment was 

respondent Company by their manager 
Mr Whiffen. and, was on the same day presented to the Magistrate ^for 
transmission to the appellant. On the 8th April 1892, the appellant 

acknowledgnoent that he had received notice of the deed and 

he jungle of the lands [35] had been destroyed by the respond^ S®- 

rary to the terms of the wioAiarari potta, and that the plan which aeeom- 

*’® ®°Py of the plan incorporated 

upon It. had not been compared or verified in his presencr 
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1898 The deed in question contained an intimation to the effect that, from 

July 8. the year 1893, the respondent Company would only remain in possesion 
^ of the 565 bighas of land marked on the plan, and would not. from that 
I^RIVY date, hold possession of the remaining lands “ measuring an area of 1,409 
Council bighus, 8 coltahSt and 8 gundds^ according to the standard measurement. 
2d~^29 representing a jumma of Rs. 8.456-8-6-1-3, at the rate Rs. 6 per bigha. 
(P The second party ghaiwal is at liberty either to settle the said lands and 

25 I A 210 = retain their khas possession The first party 

2 C W N have no claim or objection thereto.” 

697=^7 plaint in this action was filed in the Court of the Subordinate 

Sar PC J Tudge of Deoghur on the 12bh December 1892. The appellant having 
399 previously declined to accept payment of a quarter’s rent for the 565 

bighas which were nob sought to be surrendered, the amount had been 
paid by the respondent Company into the Court of the Subordinate Judge. 
In his plaint, the appellant claimed a decree for the full amount of rent 
stipulated w the viokarari potta of 1886, on the ground that the renuncia- 
tion tendered was invalid. The respondents lodged a written statement, 
in which they controverted all the material averments made by the 
appellant. 

Issues were adjusted, and the case went to proof before the 
Subordinate Judge. The third of these issues, the only one which for 
the purposes of this appeal, their Lordships think it necessary to notice, 
was in these terms : Did the defendant Association actually relinquish 
the land or hold possession thereof, or of any portion of it. after the alleged 
relinquishment, under the lease dated the 15th Falgun 1292. or under 
any other right?” Upon that issue, the Subordinate Judge held that the 
respondents did not actually relinquish the whole of the area which they 
professed to give up. He found that, In the first place tliey have allowed 
cooly huts to remain on the area they profess to have relinquished, these 
huts being occupied by coolies who are working their mines' : [35] and. in 

tbe second place, they have collected rents from cultivators who hold land 
there. A decree was given to the appellant for the full rent claimed by 
him , but it is right to explain that, in arriving at that result, tbe learned 
Judge relied, not only upon the failure of tbe respondent Company to ouit 
possession of the whole lands which they professed to relinquish, which 
he describes as a fatal mistake, but also upon the fact which he found, 
in the absence of evidence to the contrary, that Mr. Whiffen. their 

manager, had not authority to execute the deed of relinquishment on 
behalf of tbe Company, 

On appeal to the High Court at Calcutta, Mr. Justice Norris and 
Mr. Justice Banerjee reversed the decision of the Subordinuto Judge. By 
their decree, these learned Judges, in lieu of the judgment which they set 
aside, declared that out of the 1.974 bighas 8 cottahs S gundas of land 
originally leased to them, the respondents had, from and after the date at 
which they bad made a relinquishment, been in possession of not only the 
565 bighas which they professed to retain, but of 600 bighas, and they 
gave a decree against the respondents for the rent of these 600 bighas at 
the rate of Rs, 6 per bigha, with interest at the rate stipulated in tbe 
mokarari potta, upon each instalment of rent from the date at which it 
became due and payable. 

Their Lordships entertain no doubt that, although the Courts below 
differed as to the extent of the respondent’s liability for root which 
resulted from that conclusion, they were agreed in^ finding that, in point 
of fact, the respondents had not surrendered possession to the appellant 
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sia 

Ae respondents had failed to surrender nossassior Th t ^ 

|£“HS;-H=i S -^SMS 

counsel, that the views exnressed by the learned Judges of the Hioh 
court, taken per se, did not amount to actual findings ; but tLt conteSS 

of thT d?°°® appeared that their views were made th! basis 

which finds tL re 

^ professed to retain nossession. No adequate 

are tL h for disturbing these concurrent findings of fact whfch 

s^th^^T judgments in the Courts below ; and their Lm-d- 

P erefore accept them as conclusive in disposing of this appeal. 

The Subcwdinate Judge hold that the surrender made bv the resnond 

qualify their moJkarari lease, or to rXe Z- 

1 4nq Q ® retained possession of 35 diahas out of the 

On the nrh^*’ h ^ gundas, which they had professed to surrender 

April 1892 ^ than the area described in their fsia/u of the 4th 

5 409 6ml" f proportion to the 

rZL cottu/m 0 gundas sought to be relinquished, that the sur- 

decision IS thus explained in the judgment of the High Court- “ But here 

pirti'e?-"““d^K ® ’'^Sulated by the contract entered into between the 
Linr- u i. contract expressly allows the tenant at any time to 

■the tenant " “^^0 ^ of 

relinoiZ^,q‘'®“n“'°® possession of the land he professes to have 

altogetbeZ T^' ^ necessarily vitiate the relinquishment 

fore^ir ^ consideration in this case, there- 

1371 V, t whether the possession by the lessees of a part of the land 

makes the relinquishment invalid as a 

Ses^ion whether such 

withct j- ^ nature or extent indicates that the lessees have not- 

the^benefit"^ '■®*‘n‘l''i®hment. been enjoying a substantial nortion of 
that occupation of the land relinquished, and 

paying rent ^ *^n® burden of 

Whether 'if ’* necessary to discuss the question. 
eani,,at ’ i' / ® mokarart potta had admitted of approximate 

q valents for the total area professed to he relinquished, the decision of 
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the learned Judges would have been correct. In their opinion no such 
equivalents are admissible. The right of relinquishment is a privilege 
given to the tenants, by means of which they may restrict the lease, and 
establish their tenure upon a new basis, or may extinguish the lease alto- 
gether ; and the tenants cannot avail themselves of that privilege to any 
extent, unless they strictly observe the conditions which are either 
expressed or are plainly imnlied in the lease itself. In so far as it concerns- 
the power of relinquishment the scheme of the contract embodied in the 
' lease is exceedingly simple. The istafa, or in other words the resignation 
made by the tenants, which, by the plainest implication, must contain a 
precise statement of the area to be relinquished, is to form the basis of 
future relations between the contracting narties ; and. in order to fix, for 
the future, the rent which the tenants are liable to pay, and the lessor is 
bound to accept, the lease contemplates that no step shall be necessary^ 
beyond measurement of the area surrendered, and deduction of an amount 
calculated at the rate of Rs. 6 per higha for such area, from the original 
rent. Their Lordships may observe that, in their istafa, or deed of surrender,, 
the respondents complied with the requirements of the lease, and distinctly 
intimated that, as soon as the surrender took effect, the appellant would 
be in a position either to let the relinquished area to tenants, or to assume 
khas possession of it. To adopt the construction put upon the lease by 
the High Court would, in their Lordships’ opinion, defeat the plain 
intention of the contracting parties. It is equivalent to [38] holding 
that the istafa tendered may be qualified or restricted, not by the 
tenants making a new surrender, which would be within their com- 
petency, but by their simply continuing to hold possession of part of 
the area which they had surrendered. In that case, the future rent 
could not possibly be ascertained by measurement of the area described 
in the deed of relinquishment. Its ascertainment would, in that case, 
involve an investigation, and probably a litigation also, as to the precise 
extent of the land of which the tenant had retained possession, an enquiry 
which is not contemplated by the lease, before the amount of future rent 
could be settled. 


Their Lordships think it right to notice than the respondents endea- 
voured to justify their retaining possession, not of the 9 bighas occupied 
by mining coolies, but of the 26 bi(fhn<i which they let and drew rents for, 
upon the ground thal they held these 26 bighas, not as tenants under the 
original potta of Februai'y 1896, but in virtue of their right as ?7iostajirSt. 
holding of the appellant by a separate title. The poita, which expressly 
lets to the respondents all "underground and surface rights ” in the 1,974 
bighas 8 cottahs and 8 gundas demised, makes mention of these inostajiri 
rights as having previously existed, and describes them as having been 
made over to the appellant’s predecessor in title. There are deeds in 
process which prove that the transfers were made to him by the mostajirs ; 
•but there is not a tittle of evidence to show that the rights exercised by 
the mostajirs ever became vested in the respondents, or that the respond- 
ents had any title to possess .these bighas which they claim the right to 
retain, other than that which they derived from the mokarari potta. 


Being of opinion that the istafa^ or surrender, upon which the 
respondents’ defence to this action rests, was invalid in law, their Lordships 
will humbly advise Her Majesty to reverse the judgment of the High 
Court, to restore the decree of the Subordinate Judge, and to order that 
the respondents shall pay to the appellant the costs incurred by him beforo 
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the High Court. The respondents must pay to the appellant his costs of 
this appeal. 

C- B. Appeal allowed. 

Solicitors for the appellant : Messrs. T. L. Wilson d; Go. 

Solicitors for the respondents : Messrs. Lattey d Hart. 


26 C. 39 (P.C.) = 25 I. A. 179 = 2 C.W N. 633 = 7 Sar. P.C.J. 413. 

[39] PBIYY COUNCIL. 

Present : 

Lords Watson, Hobhouse and Davey, and Sir B. Couch. 
[On appeal from the High Cotirt at Fort William in Bengal] 


Bameswar Koeh and another {Defendants) v. Mahomed Mekdi 

Hossein Khan and others {Plaintiffs). 

[22Dd and 23rd June, and 8th July, 1898.] 

Contract Act \IX of 1872) s. 60 — Creditor's appropriation of payments to one or other of 
dehts-Transier of Property Act {IV of ss. 86. ^^--Enforcement of mortgage 

—Rate of interest from date of suit to date fixed for realization. 

One of two mortgages bore interest at 12 per cent, on the mortgage debt payable 
with rests ; and the other carried simple interest. Payments made by the debtor 
had been appropriated by the creditor to payment of the interest on the bond 
bearing simple interest, while the compound interest bad, on the other hand, been 
left to accumulate. In a suit, brought against the representative of the debtor 
after bis decease, to enforce the mortgage bearing compound interest, the objection 
was taken to the appropriation by the creditor. 

Held, that the rule in s, 60 of the Indian Contract Act, 1872. follows the 
ordinary law in prescribing a rule as to the case in which the creditor may, at 
his discretion, apply, to one or other of the debts due to him, payments made by 
the debtor, A reluctance shown by the debtor to agree to pay compound interest, 
before he executed the mortgage bond at such interest, was not an indication, 
within that section, that he intended that application of his payments should be 
made first to that bond. 

The Transfer of Property Act, 1882, was in force when this suit was instituted, 
but not when the relation of debtor and creditor between the parties commenced. 
Assuming that a discretionary power to a Court remained under s. 209, Civil 
Procedure Code, to decree interest to run, at less than the contract rate, in a suit 
commenced before Act IV of 188*-^ became law, still the best guide to discretion, in 
this case, was to be found in s. 86 of chat Act, which required the Courts to decree 
mortgage debts with interest at the rate provided by the mortgage (if to that rate 
no valid legal objection could betaken), down to the date fixed for realization. 

IF.. 21 A.361(P.B.) ; 30 C. 953 (960); 3 1 C. 138 (140) : 5 G.W.N. 653 (654) ; 33 P.L. 
R* 1903 ; 6 N.L.R. 37 = 2 Ind. Oas 27) 15 M O.C.R. 227 ; Appr., 23 A. I8l fP C.) 
= 28 I. A. 85 = 3 Bom.L.R 61 = 6 G.W.N. 137 = 7 Sar. P.C.J. 792 ; R.. 27 A. 322 
(323) = 4 A L.J. 219 = A. W N. (1907) 60; 29 C. 43 (52); 29 M. 170 = 16 M.LJ 
133 ; 6 G.W.N. 769 ; 1 N.L.R. 43 (45) ; 2 N-L.R. 162 (168) (P.C) ; 3 O.C. 129 
(164); 5 N.L.R. 136; Expl., 23 M. 637; 17 C.P.L.R. 164 (168) ; 3 N.L R. 72 (75)- 
D., 34 C. 150(P.C.) = 4 A L.J. 109=9 Bom. L.R. 304 = 5 C.L J. 106 = 11 OWN* 
249 = 34 I.A. 9=17 M.L.J. 43.] * ' 

Appeal from a decree (24fch April 1894) of the High Court, varying 
■decrees (15bh September 1892) of the Subordinate Judge of Patna. 

The plaintiffs, now respondents, were the representatives of the late 
Nawab Latif Ali Khan, C. I. E., of Patna, who died on the 26th April 
1890. The original defendant was Raj Kumari Batan Koer, the grand 
■daughter of the late Bun Bahadur Singh, Baja of [40] Tekari, who died 
'in the same year, and his representative. She died after having obtained 
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eave, on the 25th March 1895, to file this appeal, and bv her will aha 

SrAuPu^srSn in favour of the late Nawab. on Se 

late Kaja, to secure renayment of Es. 1.00,000 in five years, with interest 

Sh V and at the rate of one per cent, a 

The nl^nTfif^'“ month to be added to the principal. 

E. ‘he 7th August 1891, claimed the principal, with 

Es. 49,500 for interest and Ks. 10. 278 on account of compound interest 

with future interest from the date of the suit, at the rate of 12 per cent 
per annum, till payment. P 

of defence. Eaj Kumari. in her written statement, 
alleged that the late Nawab and the plaintiffs had credited to the interest 
due in another account money remitted to him by the late Raja for pay- 
ment of the interest on the mortgage bond in suit ; that this had been 

1997 'n/v ^ executed by the Raja at Gaya on the 26th March 

1881 pav able SI.X months later, for Rs. 38,550 in favour of the late Nawab 

which bond bore simple interest only ; that sums, amounting to Es. 9 100 
a ter the 2Gth September 1881. bad been credited to the interest accouS 
of that bond, without any right on the part of the creditor to apnly them 
in that manner ; and that such sums ought to have been credited to the 
account of the mortgage bond of the 9th August 1880. 

The issues raised these questions. The Subordinate Judge, in deciding 

in favour of the plaintiff on the facts, was of opinion that the law in 

s. 92 of the Evidence Act would have precluded variation of the mortgage 

bond by oral evidence of what had been said at the time. He decided 

the question of appropriation by the creditor according to s. 60 of the 

Contract Act, IX of 1872, there being no intimation by the debtor to 

which debt the payments were to be applied, and “ no other circumstances” 

indicating to which debt the payment was to be applied. His decree 

was for payment at the mortgage rate of [41] interest down to the 

date of the institution of the suit, and be decreed interest at 4 per 

cent, per annum from that date until realization, fixing the latter date 
at SIX months from the date of his decree. 

Both parties appealed to the High Court; the defendant, on the 

ground, amongst others, that s. 60 of the Contract Act, 1872 had 

been wrongly applied; the plaintiff, cross-appealing, that the right 

direction in the decree would have allowed interest at 12 per cent, 
until the date of payment. 

The High Court (Bhverley and Ameer An. JJ.) affirmed the 
nndings below, but altered the rate of interest at 4 per cent, to 12 per 
cent, from the date of the institution of the suit until realization. 
Referring to Surya Naram Singh v. Jogendra Narain Roy Chotodhriil), 
they made the decree that interest run, on the amount due on the- 

P®*" *^0 7th August 1891 to the 

oth March 1893, the date fi.xed by the lower Court for the repayment 
of principal and interest.” 

On this /ippeai, — 

o I ?' for ‘he appellants.— On the finding of the 

bubordinate Judge, and on the construction of the two bonds, an implied- 

mtimation should have been attributed to the Raja to the effect that he 
intended that payments made by him should be applied in payment of 


(1) 20 0. 360. 
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that bond which carried compound interest. He could not have intended 
that the period during which such interest should accumulate should be 
unnecessarily prolonged. The facts, showing that the Raja would have 
first paid off the debt bearing compound interest should have been 
considered to be an indication by him of that bond to which he intended 
that his payments should be applied. This should have been held to 
have rendered s. 60 of the Contract Act, 1872, inapplicable in this case. 

Regarding theinterest at 12 per cent, allowed by the High Court, it was 
clear that the plaintiffs’ claim related to a transaction [42 ! which preced- 
ed the date of the coming into operation of the Transfer of Property Act, 
1882, Section 86 of that Act was inapplicable to the decree in question. 
The first Court, not being bound by it, rightly decreed interest from the 
date of the institution of the suit at the Court’s discretion, under s. 209, 
Civil Procedure Code, which was applicable to the decree in question. 

Sir W. Hatiigan^ Q. C., and Mr. A. Phillips^ for the respondents, 

in regard to the appropriation of payments, were called upon only as 

to one item of Rs. 1,734, which purported to have been credited to the 

Gaya bond on a date before any money on it was due. As to this, it was 

argued that, if oprortuuity had been afforded by the point having been 

mentioned at the hearing, it might have been explained. Several 

explanations were conceivable. The defendant might have shown a mistake 

in the date, or that the date of the receipt of the money, and not the date 

of its appropriation to the bond, was represented by the entry. At this 

stage the account should not be re-opened. As to the interest to be 

paid the decree of the High Court was right. Section 86 of the 

Tiansferof Pioperty Act applied to the remedy of creditors claiming enforce* 

ment of mortgage securities, and .the fact of the indebtedness having 

arisen, and of the mortgage having been executed before the Act came into 

operation, did not prevent ss. 86, 88 from being applied to this decree. 

The remedy was governed by the Law of Procedure in force at the time of 

the suit. No right or liability, which had arisen under a different law, in 

foice before the passing of the Act IV of 1882, was affected by the 

application of s. 86 to the decree in the suit commenced before the passing 
of the Act. 
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But even if it were assumed that the provisions of the Act were 
inapplicable to this decree, the result would be the same. If it were to 
be taken that the Court at the date of this decree could in the matter of a 
mortgage award interest at its discretion, without adhering to the 
stipulated rate, fron the date of the institution of the suit, acting under 
s. 209 of the Civil Procedure Code, still, in the exercise of that discretion, 
the rate prescribed in the Act of 1882 was shown thereby to be a suitable 
rate. There could be [43] no better exercise of the Court’s discretion, 
and on this groupd the decree of the High Court should be affirmed should 
the other ground fail. 

In regard to the rate of 12 per cent., the reasons for that, the contract 
rate, being given down to the date of the decree, appeared in the judgment 
of this Committee in Orde v. Skinner (1). 

Mr. C. TV. Arathoon replied. 


JUDGMENT. 

Afterwards, on the 8th July, their Lordships’ judgment was given by 
Lord Hobhouse. — The suit in which this appeal is presented is one 
for the enforcement of a simple mortgage. The Subordinate Judge passed 


(1) 3 A. 91 (107) = 7 I. A. 196 (211). 
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a decree in favour of plaintiffs for the sum of Rs. ,1,24.239-8 and interest 
at 4 per cent, per annum from the date of the suit to date of realization • 
with directions for sale in case of non-payment in six months. Both 
parties appealed to the High Court on several grounds ; when the High 
Court varied the decree by ordering 12 per cent, interest instead of 4 and 
with that exception affirmed it. The defendant anpeals from the High 
Court decree on grounds of which only two need be considered. 

The mortgage bond in question is dated the 9th August 1880 The 
principal money secured is a lakh of rupees to be paid in five 'years. 
Interest is to be paid at the rate of rupee 1 per cent, per mensem, by three 
equal instalments in the year, each for four months’ interest. In default 
of those payments of interest, the bond provides that the unpaid interest 
shall be added to capital and bear interest in its turn. 

ID mortgagees clBimed Rs. 49.500 interest and 

Ks. 10,728 compound interest. The sum allowed by the Subordinate Judge 
13 considerably less ; but the defendant contends that it ought to be less still; 
because the mortgagees have anpropriated to another bond called the 
Gaya bond which carries simple interest, divers nayments which they 

should have appropriated to the bond no-.v in suit which carries intere.st 
on interest. 

[44] The Giya bond is dated 26th March 1881 and is made payable 
SIX months later. The Indian Contract Act, 1872. follows the ordinary 
rules of law in providing that when the debtor has omitted to intimate, and 
when there are no circumstances indicating, to which of several debts a 
payment is to bs applied, the creditor may apply it at his discretion to any 
debt actually due and payable to him from the debtor. In this ease the 
mortgagor did omit to intimate any intention on the point. Mr. Ara- 
thoon contends that there are circumstances indicating that his nayments 
should be apphea to the bond in suit. But the only circumstanoe'ho can 
point to IS theo^ginal reluctance of the mortgagor to pay any compound 
interest at all. That reluctance was overcome, and it has nothing whatever 
to do wiDh the appropriation of payments. It is clear that the mortgagees 
had a right, in the silence of the debtor, to apply to the Gava bond payments 
made after 26th September 1881 when that bond had fallen due 

One sum, however. Rs. 1,734-12 in amount, is endorsed on the Gaya 

bond as having been paid on a day before the bond fell due. It is a very 
small matter, because it is only the interest on that sum which is in 
question. As regards the principal it cannot signify to the mortgagors 
woether it went in payment of one bond or the other. Still, if there were 
clearly an error it might now be rectieed. But it is certain that the 
specific point was never raised in the Courts below. In her written 
statement the defendant, who represents the original mortgagor, complains 
that the mortgagees have wrongly made credits to the interest due on 
other bonds, not that anything had been credited to interest not duo. 
^oth in that statement and in her grounds of appeal to the High Court 
the ground taken by her is that every one of the payments made should 
laye eea ciedited to the bond in suit, not that the earliest payment was 
distinguishable from the others. The case has been argued in both Courts 
on grounds applying equally to all the payments, and the defendant’s 
arguments have been rightly rejected. If the point now made bad been 
made in the Courts below, some answer or explanation might have been 
forthcoming Their Lordships are not in a position to deal with it now. 

140J Ihe second ground taken for the appeal is that the High Court 
have altered the rate of interest after the date of suit from 4 to 12 per cent. 
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The Subordinate Judge evidently considered that the case fell within 
8. 209 of the Civil Procedure Code, which gives a discretion to the 
Court in such matters. The High Court founded their order on ss. 86 
and 88 of the Transfer of Property Act, which indicate clearly enough 
that the ordinary decree in a suit of this kind should direct accounts 
allowing the rate of interest provided by the mortgage up to the date of 
realization. It is pointed out by Mr. Arathoon that, though the suit was 
instituted after the passing of the Transfer of Property Act, the legal 
relations of debtor and creditor had arisen before it. Whether that would 
prevent the application of the Act is disputed, but assuming in the defend- 
ant s favour that it would, the same result must ensue in this case. 
The discretion given by the Code is a judicial discretion to be exercised 
on proper judicial grounds. The Legislature has stated what should be 
the rule in suits of this kind, and the Courts cannot have a better guide 
to their discretion. No peculiarity has been shown to exist in tbis°case 
for cutting down the mortgage rate of interest. If the High Court has 
allowed something less, the mortgagee makes no complaint. The mort- 
gagor cannot complain if he is made to pay no more than he contracted 
to pay. 

T S'ppeal, therefore, fails on both the assigned grounds. Their 

Lordships will humbly advise Her Majesty to dismiss it, and the 
appellants must pay the costs. 

Appeal dismissed. 

Solicitors for the appellants : Messrs. Dalliviore d Son. 

Solicitors for the respondents : Messrs. T. L. Wilson d Co. 


26 C. 46. 

[46] APPELLATE CIVIL. 

Before Mr. Justice Banerjee and Justice Stevens. 


SRIKANT MONDUL and others, minors, by their mother AND 

guahdian Satyamoni Dasi (Plaintiffs) V. Saroda Kant Mondul 

AND OTHERS (Defendants)."^ [13th July, 1898.] 

a raiyati holding, by a tegist^red 
instrument for a period of more than nine years, whether valid. 

A Pub-leaseof a holding, by a raiyat without the consent of the landlord 

^ough created by a registered instrument, is altogether void, under s. 85 of the 
Bengal Tenancy Act. 

■IDisa., 2 C.L.J. 540 (542) ; 13 C. L J. 649 (651) = 10 Ina. Caa. 469; Appr., 6 C. W. N. 

916 ; R., M 0. W.N. 136 (137) ; 36 C. 256 = I Ind. Gas 942 = 13 O.W.N. 183 • 8 
Ind. Oas. 65.] * ’ 


The facts of this case are as follows : The plaintiffs brought a suil 
•against the defendants for recovery of possession of a hut, as well as foi 
the declaration of their jamai right to certain land, on the allegation that 
plaintiffs obtained a permanent lease of the land from the defendant 
No. 7, and that the remaining defendants, who were the superior landlords 

and persons claiming under them, resisted the plaintiffs from obtaininf 

- 


Appeal from Appellate Decree No. 119 of 1897, against the decree of F P Hand- 

ley Esq. District Judge of 24 Pergunnabs. dated the 9th of December 1896 reversion 

•the decree of Babu Dwarka Nath Ghose, Munsif of Baairhat, dated the 30th of November 
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possession of the same. The defence of the landlord defendants, inter alia 

was that defendant No. 7, who was only a raiyat, had no right to grant 

a sub-lease of the rai7jati holding without their consent, and as such the- 

sub lease was invalid. The sub-lease was for a period of more than nine 

years, and was created by a registered instrument. The Court of first 

instance decreed the plaintifl’s suit. On anreal to the District Judge ha 

reversed the decision of the first Court, holding that inasmuch as defendant 

No. 7. the grantor of the sub-lease, was a rniyat, he had no right to create 

a sub-lease in favour of the plaintiffs, without the consent of the landlords 

under s. 8y of the Bengal Tenancy Act. Against this decision the plaintiffs 

appealed to the High Court, mainly on the ground that the sub-lease was 
valid at least for nine years 

[47] Dr, Ashutosh Mookerjee, for the appellants. 

Babu ^7r^s/^ Chundcr Chowdhary, for the respondents. 

The judgment of the High Court (Banerjee and Stevens. JJ.) 
was as follows : — 


JUDGMENT. 


Banerjee, J. This apneal arises out of a suit brought by the 

plamtifls, appellants, for declaration of their jnmai right to certain lands 

and their purchased right to a hut standing on r,he land, and for possession 

of the same, on the allegation that the nlaintiffs have obtained a permanent 

lease of the land from the defendant No. 7, who is a qantidar, and that 

the remaining defendants, who are the superior landlords, and persons. 

claiming under them, have resisted the plaintiffs in obtaining nossession 
of the same. 


The defence of the defendants Nos. 1 and 2, who are the superior 
landlords, was to the efiecfc that the defendant No. 7, under whom the 
plaintiffs claim to hold as sub-lessees, never had any permanent right in 
the land, that ho was only a raiynt in resnect of the same, and that the 
plaintiffs therefore have acquired no right to the property in dispute. 

The first Court found for the plaintiffs and gave them a decree. On 
appeal by the defendants. Nos. 1 and 2. the lower appellate Court has 
reversed that decree, holding that the plaintiffs have acquired no right to 

land in dispute by their sub-lease, it being invalid under s. 85 of the 
Beugal Tenancy Act. 

In second appeal it is contended for the plaintiffs, appellants, that 

the decision of the lower appellate Court, dismissing the whole suit, is 

wrong in law, first, because the suit, so far as it relates to the hut in 

question, ought nob to have been dismissed, when the first Court found 

that the plaintiffs had proved that they bad purchased the but and that 

finding had not been displaced; and, secondly, because the finding of the 

lower appellate Court, that the sub-lease is altogether void, is incorrect, 

and the lower anpellate Court ought to have held that the 8ub*lease was 
valid, at least for nine years. 


The first contention is substantially correct, and the case must go- 
back to the lower appellate Court in order that it may dispose of the 
appeal with x*eference to the hut. 

[48] As regards the second point, s. 85 of the Bengal Tenancy Act 
provides in sub s. 1, that if a raiyat sub-lets otherwise than by a 
registered instrument, the sub-Ieaso shall not be valid against his landlord 
unless made with the lnndIord*s consent; the second sub-seotion provides- 
that a sub-lease by a raiyat shall not be admitted to registration if it 
purports to create a term exceeding nine years ; and the third sub-seotion- 
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provides that where a raiyat has, without the conseut of his landlord, 
granted a suh-lease by an instrument registered before the commencement 
of the Act, the sub-lease shall not be valid for more than nine years from 
the commencement of the Act. 

The only case, then, in which, according to this section, a sub-lease 
created by a registered instrument without the consent of the landlord, 
though purporting to be for a longer period than nine years, is to be upheld 
for the period of nine years, reckoned from the commencement of the Bengal 
Tenancy Act, is where the document was registered before the commence- 
ment of the Act. In any other ease, the validity of a sub lease will have 
to be tested by the conditions imposed by s. 85 ; and there is nothing in 
the section authorising the Court to split the contract of sub-letting into 
two parts, a valid portion extending to a period of nine years, and an 
invalid portion for the remainder of the term. 

It was argned that the sub-lease in this case was registered, and as 
there was nothing on the face of that document to disentitle it to be 
registered, the grantor purporting to be, not a raiyat, but a tenure-holder, 
the condition required by the first sub-section was satisfied, and the sub- 
lease was one by a registered instrument, and was therefore valid. 

We are of opinion that this argument is wholly unsound ; for if it 
were otherwise, it would always be in the power of any raiyat to render 
the section altogether nugatory by pretending to be a tenure-holder and 

1 I— * j ^ or for any long term, and thus inducing 

the registering officer to register it. The effect, such as s. 85 attaches to 

a registered sub-lease, attaches to such a document when the registration 
has taken place, not merely as a matter of fact, but also in accordance 
raol u ® conditions of sub-s. 2 ; and in tne present case, it having 
L yj been found that the grantor of the sub-lease was a raiyat we must 
take it that the sub-lease ought not to have been admitted to registra- 
tion if It had been executed without a misrepresentation of fact as it has 
been. 

That being so, we think that the lower appellate Court was auite 
right in holding that the sub-lease in this case was altogether void, ha ving 
regard to the provisions of s. 85 of the Bengal Tenancy Act. As the 
appeal fails upon the main contention raised in it, we think that, notwith- 
standing that the case has to be remanded to the lower appellate Court. 

in regard to the claim for the hut, the respondents are entitled to the costs 
of this appeal. 

Appeal allowed. Gaze remanded. 
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APPELLATE CEIMINAL. 

Before Mr, Justice O^Kinealy and Mr, Justice Henderson, 


Basanta Kumar Ghattak {Appellant) v. Queen-Empress 

{Respondent),^ [7th July, 1898. j 

BvidencQ — Evidence m criminal case — Crimitial Procedure Code {Act X of 1882), s, 342 
^Statement of accused under that section — Misdirection. * 

A gap in the evidence foe the prosecution cannot be filled up by any statement 
made by the accused in his examination under s. 342 of the Criminal Procedure 

"Criminal Appeal No. 399 of 1898, against the order passed by L. Palit E. 
Officiating Sessions Judge of Jes5ore, dated the 16th of May 1898, * ** 
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Code, It is a misdirection to ask the jury to consider a document, purportinc 
to be proved by such a statement, as evidence against the accused. ^ 

[F., 27 M. 238 = 2 Weir. 408 ; R.. 5 C.W.N, 670 (672) ; 36 M. 457 = 22 M.Ij.J. 73 = 10 
M.L.T. 506- (1911) 2 M.W.N. 576 = 12 Ind. Cas. 961 = 12 Gr.L.J, 585 * 4 N L R 

163 = 8 Or. L J. 56; D., 3 L.B.R. 209 (209) : (i900) P.L.R. 63 (66).] 


26 C. 49. 


The appellant had filed a petition of comnlaint against one Nibarun 
Ghunder Biswas, who was committed for trial to the Sessions Court at 
Jessore under s. 477 of the Penal Code. At the trial the appellant was 
examined as a witness, and ordered by the Sessions Court to be-commit- 
ted for trial under s. 193 of the Penal Code for having made false 
statements. The evidence adduced at the trial of the appellant consisted 
of his petition of complaint, his statement on oath and deposition before 
the committing [50] Magistrate, and also his deposition before the 
Sessions Court. There was no evidence to prove the petition of complaint, 
but the order on the back of it in the handwriting of the Deputy 
Magistrate, and the statement of the accused taken under s. 342 of the 
Cnminal Procedure Code, were considered as sufficient to prove it. The 
Sessions Judge agreeing with the jury convicted the appellant. In appeal 
before the High Court it was argued that the petition of complaint was 
wrongly admitted as evidence in the case, and that the Sessions Judge had 
misdirected the jury by telling them that the filing of that petition was one 

of the circumstances from which they were to find that the charge had been 
proved. 

Mr. K. N, Chaiidhuri and Babu Divarka Nath Mitter, for the 
appellant. 

The Deputy Legal Remembrancer (Mr. Gordon Leith), for the 
Crown, 

The judgment of the High Court (O’Kinealy and Henderson, JJ.) 

was as follows : — 


JUDGMENT. 

This is an appeal from a decision of the Sessions Judge of Jessore, 
who tried the case with the aid of a jury. 

It has been argued before us that there have been several misdirec- 
tions in the charge. The only misdireosion, however, that we can find in 
it is in regard to a petition of complaint, and an order on the back of it, 
which was put in evidence and is called Ex. III. It was a complaint 
made in another proceeding altogether, and all the evidence given in regard 
to it is that the order on tlie back of it is in the handwriting of a certain 
Deputy Magistrate. There is no evidence to show that this complaint 
was ever put in by the present appellant, and that being so, we think that 
the evidence that the handwriting on the back of it is the handwriting of 
a Deputy Magistrate, is not sufficient. The Sessions Judge in charging 
the jury pointed out this as one of the material circumstances from which 
the intention of the appellant would be apparent, and the document itself 

was read out. We think under these circumstances there has been a 
misdirection. 

[5i] It has also been pointed out by counsel on behalf of the 
appellant that the statement of the appellant was taken under s. 342, 
and, so far as we can see, he has properly objected to the reception of that 
evidence. The object of that section is not to fill up a gap in the evidence 
for the prosecution, but to enable the prisoner to explain any circumstances 
appearing in the evidence against him. At that time this statement was 
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not properly in evidence against him, and we think the Judge was wrong 189 & 
in asking the accused about it. July 7. 

The result is that the conviction and sentence are set aside, and the 

case remanded to the Sessions Judge for a retrial. Appel- 

S. C. B. liATE 

Criminal. 

26 G. 51 = 3 G.W.N. 313. 26 G. 49> 

APPELLATE CIVIL. 

Before Mr. Justice 0*Einealy and Mr. Justice Gupta. 


Chhato Ram. minor, by his mother and guardian Akhaj Sahun 
(Defendant) v. Bilto Ali (Platntiff]J' [9bh May, 1898.] 

Ijimitation Act {^V o/lft77). s. 19 — Acknowlcdgynentby guardian of minor — Guardians 
and Wards Act (VIII of 1890). ss. 27 and ‘29— Act XL of 1858— Guardian, Poioers of, 

Ao ackDOwlodgrnent of a debt by tho guardiB.n of a minor appointed under the 
Guardian and Wards Act does not bind the minor and is not such an 
acknowledgment under s. 19 of the Limitation Act as would give a new period of 
limitation against the minor. 

CR., 43 P.L.R. 1907 fP.B. 1 = 23 P.W.R. 1907; D , 26 B. 221 (229) = 3 Bom. L.R. 817 
(F.B.) : 29 G. 647 = 6 G.W.N. 729 ] 

The suit out of which this appeal arose was instituted on the 2nd of 
April 1895 for the recovery of Rs. 500 with interest, alleged to have been 
lent to the minor defendant’s father on the 18th of March 1891. The 
plaintiff stated that the certificated guardian of the minor defendant 
executed a deed on the 14th of March 1894. in which the guardian made 
an acknowledgment of the loan. The original Court dismissed the suit, 
holding that the guardian had no power to acknowledge a debt so as to 
bind the [62] minor under s. 19 of the Limitation Act. The Subordinate 
Judge held that the suit was not barred, and gave a decree for the amount 
claimed. The defendant then preferred this second appeal. 

Babu Jogesh Ghunder De, for the appellant. 

Babu Jogendra Ghunder Ghose, for the respondent. 

The judgment of the High Court ‘'O’Kinealy and Gupta. JJ.) was 
as follows : — 

JUDGMENT. 

This is an appeal from a decision of the Subordinate Judge of Ranchi,, 
dated the 9th Pebruarv 1897. 

Tbe defendant's father had given a bond for money to the plaintiff, 
and after he died one Akhaj Sahun was appointed guardian, under Act XL 
of 1858, of the minor and obtained a certificate. That certificate gives 
him all the powers he can exercise under the late Guardians and 
Wards Act. Under s. 27 of the present Act large powers are given 
to the guardian in relation to the property of the ward, but these 
powers are somewhat limited by s. 29. Before the passing of the 
latter Act, two kinds of guardians were acknowledged in our Courts, 
namely, a natural guardian and a certificated guardian, and the powers 
of a guardian who had obtained a certificate were more limited than 

• Appeal from Appellate Decree No. 473 of 1897, against the decree of Babu Atal 
Behari Ghose, Subordinate Judge of Dohardagga, dated the 9th of Pebruarj 1897, 
reversing the decree of Babu Bbabun Mohan Gicguli, Munsif of Ranchi, dated the 
9th of December 1895. 
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tho.e of the natural guardian. The present Act has somewhat enlarged 
he powers given under Act XL of 1858, hut they are certainly not grS 
than those given to a natural guardian. The debt fell due and was Hknaw 
edged by the guardian Akhaj Sahun within the period of limitation and 
the question we have now to decide is whether a guardian under’ the 

Act „;v. . „e, period p, .toi.eri'o A 

guardian is not ordinarily an agent. He has certain statutory powers in 
rep,ard to the property under his management and no more. In some 
ftree decisions of this Court (1) it has been decided that a natural guardian 

s^Vof the minor under 

s. ID of the Limitation Act. [53] We can see no difference in regard to that 

has not^^^"^^*”" ^ obtained a certificate and one who 

all th^ Cou?t7^°'^^’ dismiss the suit with costs in 

S. C. B* 


Before Mr. Justice 


20 C. S3 = 2C.W.N. 649. 

APPELLATE CIVIL. 

Banerjee, Mr. Justice Rampini 

Henderson. 


and Mr. Jxistice 


Kamkshwar Pershad and another {Plaintiffs) V. Amanutulla. 

alias Manick Babu and another (Defendants).* 

lllth August, 1898.] 

f '>PPe<^f-Civil Procedure Code {Act SlIV 0/1882) 

Act a of 1872), «. 65, 66, 127- 

The grounds upon which a second appeal lies to the High Court are those set 

sharlm evppnf Procedure Code, and s. 385lenacts that do second appeal 

shaK he except on the grounds mentioned in s. 584. The provisions of those 
sections should be strictly adhered to. Ananoamanjari Chotodhrani v Tripura 
SundartChowdhrant (21 ; P.rtap Chunder Qhose v.Mohendra Nath PurkaiTidy 

NaZuisZeM^ C/iogidli.i (4) ; and Ram Raton Snkal v. 

{Per B.\ner.iee, J.)— Section 127 o( the Evidence Act (I of 1872) extends to 

LV,T °‘etk the same confidential character 
that attaches to a communioation to the pleader direct, under s 126 

{Per Banebjeb and Rampini, ;fJ.)-Where oral evidence was given to prove 

he contents ol a letter which was neither produced nor called for, but no 

objection was raised to the giving of the evidence, held that this was secondary 

Ot a doci^ent, and could not be given without satisfying 
he conditions , of a. 6a of the Evidence Act. Section 66 tendered it legally 
inadmissible, although no objection was raised to the giving of It. ^ 

IDiss., 31 C. 155 (158).] 

[54] The facts of this case, so far as they are material to this report, 
appear from the judgmeots. The appeal o riginally came on for hearing 

H Ho^lmwood “Kainat the decree of 

A^angabad. daud the 28 th 

(3) 17 0. 291-16 I. A. 233. (4) 18 C. 23 = 17 I. A. 122 ' 

(6) 19 0. 219 = 19 1. A. 1. 
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before Mr. Justice Eampini and Mr. Justice Henderson, who differed 
in opinion, and the case was referred, under s. 575 of the Civil Procedure 
Code, to Mr. Justice Banebjee who agreed with Mr. Justice Eampini. 

The plaintiffs appealed to the High Court. 

Mr. G. P. Htll, Moulvie Mahomed Yusuf, and Babu Una Kali 
Muherjee, for the appellants. 

Moulvie Serajul Islam, Moulvie Syed Shumsul Huda, and Moulvie 
Mahomed Mustafa Khan, for the respondents. 

The judgments of the High Court were as follows ; — 

JUDGMENTS. 

Eampini, J. This is a suit to recover possession of an eight annas 
share ot moueah Ledha, which the plaintiff purchased at a sale in 
execution of a decree obtained against the defendant No. 2. The defendant 
No. 1 resists the plaintiff s suit on the ground that he is in possession 
of the property by virtue of a mokurari lease executed in his favour by 
the defendant No. 2. The plaintiff seeks to have this mokurari lease set 
aside on the ground that it is a fictitious and collusive lease, and that the 
defendant No. 1 is but a beyiamidar for defendant No. 2, who is still the 
owner, and who is really in possession of the mouzah. 

, decreed the suit, but on appeal his decree was reversed 

by the District Judge, who, on the 30th July 1894, dismissed the suit, 
^ plaintiff had failed to prove that the mokurari lease was 

a fictitious transaction. A second appeal was then preferred to this Court, 
and on the 13th May 1896 the judgment of the lower appellate Court 
was set aside by a Division Bench of this Court, and the appeal was 
remanded to the Judge with certain instructions. The ground of the 
remand by this Court was that the judgment of the lower appellate 
Court was erroneous in law. The defects in the District Judge’s judg- 
ment pointed out by this Court were : (IJ That the Judge was wrong in 
supposing that the Munsif had shifted the onus of proof from the plaintiff 
to the defendants merely because of the relationship between the latter ; 
12) that the Judge was wrong in supposing that the transaction took place 
L8SJ long before the plaintiff attempted to sell the property ; and(3; that the 
Judge had omitted to remark upon the absence of the defendant No. 1 and 
upon his omission to prove that he actually paid consideration lor the deed. 

The case accordingly went back to the Judge for a fresh decision on 
the point, as to whether the plaintiff had made out a prima facie case, such 
as he might reasonably be expected to prove, and, if so, whether the 
defendant bad succeeded in rebutting it.” 

The appeal was retried by the District Judge on the 17th August 1896, 
and he has now found : (1) that the plaintiff has entirely failed to make 
out Ziuy prima facie case whatever against the defendant No. 1 whose bona 
Mes was alone in issue ; and (2) that the only point on which the plaintiff 
had offered evidence had been fully rebutted by the defence witnesses. He 
accordingly again decreed the ‘appeal. 

The plaintiff again appeals to this Court, and again it is argued that 
the Judge's decision is erroneous in law, and it has been contended that 
there are errors and defects in the Judge’s judgment, which have affected 
the merits of his decision, and we are again asked to remand the case to 
the Judge with fresh instructions fora fresh decision. 

l am unable to see that there are any such errors or defects in the 
Judge's decision as would justify us in taking this course. The Judge 
appears to me to have fully carried out the instructions given him by this 
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Court, when remanding the case. He has rightly placed the onus of 
pi oof in the first instance, on the plaintiff, and has considered the evidence 
on both sides and has come to the conclusion that the plaintiff has not 
succeeded in establishing his case that the mokuiari is a fictitious and 
fraudulent transaction. He has further held that the defendants have 
rebutted the evidence adduced by the plaintiff in support of his case. He 
has fully considered the evidence of the passing of the consideration and 
holds that it did not pass. He has considered the non-appearance of the 
defendant No. 1 in the Munsif’s Court, and his failure to give evidence as 
to the [56] passing of the consideration. He has further discussed the 
evidence of possession on both sides, and after fully complying with this 
Court s instructions has come to a fresh decision in the case. 

I can see no defect in bis judgment such as would justify us in again 
remanding the case. 

There appears to me to be only one error in his judgment on a point 
of law, viz., that he has excluded the evidence of two pleaders on the 
ground that it was inadmissible under s. 126 of the Evidence Act. But 
ha points out that the Bench of this Court, who remanded the case, did 
not in any way animadvert on the exclusion by him of the evidence of 
these two witnesses at the first hearing of the appeal, and ho argues that 
this shows either that the exclusion of the evidence of these two pleaders 
was not objected to before this Court, or eise that this Court considered 
that their evidence had been rightly excluded from consideration. 

However this may be, I consider that the evidence of these two 
pleaders is inadmissible, and has been rightly excluded, though not for 
the reason assigned by the District Judge. Their evidence has been read 
to us. They were called on to give evidence as to the contents of a letter 
received by a pleader’s mohurir from the defendant No. 1. Now this 
letter was not called for, and was not produced at the Court. Therefore 
no secondary evidence of its contents was admissible, and the evidence of 
the pleaders is, therefore, inadmissible under s. 66 of the Evidence Act. 
The learned counsel for the appellant urges that no objection appears to 
have been raised to the giving of this evidence, and hence he contends 
that their evidence is admissible. Bub there is no law in this country 
that the absence of objection to evidence, which is legally inadmissible, 
makes it admissible. I therefore consider that the evidence of the plead- 
ers has been rightly excluded from consideration, In any case, their 
evidence, which has been referred to before ua by both sides, is not 
material. The Munsif points out that their evidence at the best can 
only give rise to a suspicion with regard to the claim of defendant No. 1. 

157J I am further of opinion that we cannot interfere with the judg- 
ment of the Judge of the lower appellate Court as his finding on the only 
issue that arises in the case is a finding of fact, which cannot be set aside 
by us in second appeal. There are numerous rulings of the Privy Council 
to this effect; see AnaiigamanjaTi Chowdhrani v, Tripura Sundari 
^lowdhrani (1) ; Pertap Chimder Ghose y.'Mohendra Nath Purkait (2); 
Durga Ohowdrani v. Jezvahir Singh Choxodhri (3) ; Ram Ratan Sukal v. 
Nandu (4), Ram Gopal v. Shamskhatou (5) ; and JLukhi Narain Jaga Deb 
V. Jodu Nath Deo (6). I am, therefore, of opinion that this appeal should 
be dismissed with costs, but as my learned brother does not agree with 


(2) 17 C. 291 = 16 I. A, 283. 
(4) 19 0. 249=19 I. A. 1. 
(6) 21 0. 604 = 21 I.A, 39, 


(1) 14 C. 740=14 I.A. 101. 
(3) 18 C. 23 = 17 I.A. 122. 
(5) 20 C. 93 = 19 I.A. 228. 
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me on this point, the appeal must be laid before the learned Chief Justice 
for reference to a third Judge. 

Hendkr^ON, J. This was a suit by the plaintiffs, who are 
respectively the auction-purchasers of an eight-anna share in a certain 
mouzah named Ledha, and his ticcadar^ to obtain direct possession of that 
share by setting aside a mokurari, which had been set up by the defend- 
ants, on toe ground that the r.iokicrari was fraudulent and executed with- 
out consideration. It was alleged in the plaint that the plaintiff's had been 
in possession of the mcnzah, but had been dispossessed, and an issue was 
framed upon this allegation. The Munsif was of opinion that the issue 
as to the possession and dispossession of the plaintiff was not very 
material, and he found upon the evidence that the plaintiff had never been 
in possession, although the plaintiff No. 2 had made an attempt to take 
possession, but without success. 

The real issue in the case was, whether the mokurari executed by the 
defendant No. 2 in favour of the defendant No. 1 was collusive and 
fraudulent. As to this issue the Munsif held, and rightly held, that under 
the circumstances it was for the plaintiffs to make out a prima facie case. 

^ before the execution of the mokurari, the 

plaintiff No. 1 had obtained a decree against the defendant No. 2 ; that 
the defendant No. 1 was a relative of defendant No. 2 ; and that notwith- 
standing the execution of the mokurari the defendant No. 2 had continued 
to remain in possession of the mouzah. Under these circumstances he 
held that the plaintiffs had made out a pfima facie case, and proceeded to 
deal with the evidence adduced by the defendant to meet that case. Upon 
that evidence he found that the consideration for the mokurari had not 
been satisfactorily proved, and that there had been no change in the 
possession ; and he laid considerable stress on the fact that the defendant 
JNo. 1 had not himself given evidence to Drove payment of consideration 
and change of possession. Upon these findings he came to the conclusion 
that the mokurari was fictitious and gave the plaintiffs a decree. On 
appeal the District Judge held that the plaintiffs entirely failed to prove 
their case, and that the defendants were not called uDon to produce even 
as much evidence as they did, and he allowed the appeal. On second 
appeal, the High Court, after commenting at some length upon various 
passages in the judgment of the District Judge, and pointing out that 
he had not sufficiently considered the evidence of the plaintiffs’ wit- 
nesses, that the defendant No. 2 had after the execution of mokurari 
continued in possession, and that he had altogether omitted to remark 
upon the evidence of the defendant No. 1, and upon his omission to prove 
that he actually paid consideration for the deed, made an order remanding 
the case in the following terms : — Under these circumstances, we think 
that the District Judge has not properly applied his mind to the evidence 
m the case, and that the case ought to be sent back to him for a fresh 
decision on the point whether the plaintiffs have made out a prima facie 
case, such as he might reasonably be expected to prove, and if so whether 
the defendant has succeeded in rebutting it. The case will go back accord- 
ingly.” The District Judge has now reconsidered his former decision, 
and has held that the plaintiffs have entirely failed to prove their case. 

With regard to the question whether the defendant No. 2 ever 
relinquished possession, he says: “But admitting their existence (the 
relationships between the defendants), what the [59] plaintiffs really 
undertake to prove, and that under the circumstances is about the only 
relevent fact they are in a position to prove, is that defendant No. 2 has 
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relinquished possession. If ho establishes a prima facie case on this point 
the onus certainly shifts very heavily to the defendants.*’ He then deals 
with the evidence adduced by the piaintiCfs to show that they had had 
possession, but had been dispossessed by the defendant No. 2. This evi- 
dence he rejects as the Munaif bad done. He goes on to say : 

“ It is argued by respondents that, although he disbelieves the pos- 
session of Ajudhia Singh (plaintiff No. 2), and his dispossession by 
Shamsher Bahadur (defendant No. 2). the Munsif is at liberty to take the 
plaintiffs' evidence, as a whole, as sufficient to prove that Shamsher 
Bahadur neverreiinquished possession to his alleged vendors (moifewrandars). 

“ The next argument is that the consideration of Es. 1,000 is inade- 
quate and defendant No. 2’3 evidence shows that it was probably never 
paid. The third argument is that the defendant No. 2 produces no 
witnesses as to the passing of the consideration. The fourth, that 
defendant No. 1, though given every opportunity, does not appear. Finally, 
it is said that no challans for Government revenue are produced. 

" As regards the first point I find it is impossible bo separate the false 
story of dispossession by Shamsher Bahadur from the general allegation 
that Sharnsher Bahadur was in possession. The whole evidence is directed 
to one point, and the possession of Shamsher Bahadur is merely incidental 
to his conduct in dispossessing Ajudhia Singh, an event which never hap- 
pened. The case on plaintiffs’ evidence is simnly this: A dispossessed 
B. Therefore A rnust have held possession. When it is shown that the 

first member of this proposition is absolutely untrue, it seems impossible 
to me to assume the second.” 

I shall first deal with the finding that it is impossible to separate the 
false story of dispossession by Shamsher Bahadur, the defendant No. 2. 
from the general allegation that Shamsher Bahadur was in possession, that 
is, did not relinquish possession. To my mind there is no connection be- 
tween the two points. They are quite distinct. It may be that the plaintiflV 
160J story that they were dispossessed is entirely false, or false so far that 
they merely attempted unsuccessfully, as the Munsif held, to take posses- 
sion. But in either view it does not follow that the evidence adduced by 
the plaintiffs to show that the defendant No, 2 never relinquished posses- 
sion after the execution of mokurari is false. The non-relinquishment of 
possession depends upon evidence which is entirely independent of the 
evidence as to the alleged dispossession, and that evidence is corroborated 
by other circumstances, which are admitted. This appears from the 
original judgment of the District Judge. The weight to be given to that 
evidence, and to the corroborating circumstances, was no doubt a question 
for the Judge. In his original judgment the District Judge makes the 
following remark : The only point that plaintiff does offer any evidence 
on is the point of defendant No. 2*s possession. All his witnesses say that 
defendant No. 2 continued in possession, and defendant No. 1 never had 
possession. This, it is contended, is supported by the defendant's evidence, 
that the village amlas were never changed. I do not think this contention 
can prevail, the parties are admittedly relatives. The paixoari is a 
permanent official, and the barahil is the chowkidar of the village, and has 
always been barahil of the sixteen annas. The plaintiff’s witnesses are 
ryots of a neighbouring village, and there is not a particle of evidence to 
show where the collections really went. It is only shown that the same 
servants continued to collect them.” In his judgment on remand the 
District Judge has repeated his observations with regard to the fact that 
the paiwariy barahil and cliowkidar had not been changed, but he appears 
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to have withdrawn from his consideration the evidence as to the non-relin- 
quishment, apparently because he has been unable to separate what 
ha calls tha false story of dispossession by the defendant No. 2 from the 
alleged non-relinquishment of possession by defendant No. 2. In this, I 
think, he has erred. In the passage I have quoted from his former 
judgment he had stated that all the plaintiff’s witnesses say that defendant 
No. 2 continued in possession and that defendant No. 1 never was in 
possession. In his present judgment he appears also to be wrong in 
saying that the whole evidence is directed to one point, and that the 
[ 61 ] possession of Shamshar Bahadur is merely incidental to his 
conduct in dispossessing Ajudhya Singh (plaintiff No. 2). The case on the 
plaintiffs evidence is nob simply the A and B proposition stated in the 
passage I have quoted. It is not quite clear whether the District Judge 
means to hold, but I think he does mean to hold, that the Munaif was 
not at liberty to take the plaintiffs’ evidence, as a whole, to prove that 
Shamsher Bahadur, defendant No. 2, never relinquished possession to bis 

alleged vendor (mokuraridar) ; bub, if he does mean so to hold, I think he 
is again wrong. 

The District Judge does nob appear to have properly aoplied his 

mind to the point whether possession changed on the execution of the 
mokurari. 

It has been contended that the District Judge has wrongly excluded 

of two pleaders who were called by the 
plaincitfs. It may be, and I express no opinion as bo it, that this evidence 
IS of litbie weight, bub it was clearly relevant on the question whether the 
defendant No. 2 did in fact relinquish possession to the defendant No. 1. 
^^th regard bo this evidence the Munsif makes the following remarks: 

The plaintiffs examined two pleaders of this Court, one Babu Thakur 
Prasad, and another Babu Sashi Bhusan Mukerjee, pleaders for defendant 

u evidence that in the latter part of the year 

lby2, the defendant No. 1 wrote a letter to the address of one Abdul 
ihakur mohurir of pleader Babu Shashi Bhusan Mukerjee ; that in that 
letter reference was made to the successful result of the criminal case in 
favour of defendant No. 1; and that the defendant No. 1 in that letter 
stated that the enam or reward for the criminal case will be sent by the 
defendant No. 2. The letter is nob forthcoming. It is said to be with Abdul 
Thakur, and it was not called for. Tde letter was being opened by Babu 
Sashi Bhusan on a particular day in this Court-room, when Babu Thakur 
Persbad, pleader, without any aunhoriby and against the protest of Sashi 
Babu, read a portion of it to the hearing of Munshi Ibrahim Hossein. 
plaintiff’s pleader, who immediately said to the other two pleaders that they 
would have to give evidence on this point, and that they should remember 
the content [ 62 ] {sic) thereof. This fact throws a good deal of suspicion 
on the claim of defendant No. 1 to this property as his own.” 

In his original judgment the District Judge, with regard bo this 
evidence, made the following remarks: “ Tne commaoioations were privi- 
leged and I must expunge all reference to this evidence from the judgment 
and the record.” In his judgment now under appeal he says: "The 
evidence of the plaintiff’s witnesses Nos. 7 and 8 I excluded as inadmissible, 
and their Lordships have nob overruled my finding on this point. I need 
not, therefore, re-admit their evidence, but would merely draw attention 
to the Munsif’s remarks on it at pages 8 and 9 of the paper book, as 
showing that it was on their evidence alone, coupled with the fact of 
relationship, that tha Munaif held the document fiqbibious and threw the 
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onus on the defen'lanfcs. If fcheii* evidence disappears there is not one 
particle of the plaintiff’s case left.” 

I may mention here that it was pointed out to us that it was in 
evidence that Sashi Bhusan Mukerjee on being pressed stated that the 
costs in the criminal case, wdiicb arose out of the attempt by the plaintifls 
to gee possession, would be paid by defendant No. 2. There can be no 
question that the evidence of the pleaders (witnesses Nos. 7 and 8) was 
admissible, and that the District Judge had, therefore, improperly with- 
drawn it from consideration. The fact that this Court, in remanding the 
case, did not refer to the oninion expressed by the District Judge, as to 
the admissibility of the evidence, does not, it seems to me, preclude us now 
from dealing with it. The remark of the District Judge, that it was on 
their evidence alone coupled with the fact of relationship that the Munsif 
held the fictitious and threw the onus on the defendants, is not 

correct. It is merely a repetition of what he had said in his previous 
judgment, and upon this point this Court in remanding the case pointed 
out the incorrectness of the statement, and drew his attention to the fact 
that the Munsif had relied upon other circumstances, and amongst them 
to the continuance in possession by the defendant No. 2. What the Munsif 
said on p. 8 was : “ He adduced evidence to show that he obtained the 
decree against defendant No. 1 in the year 1838. that the defendant No. 1 
is maternal [63j uncle of one Ekbul Hossein. who is defendant No. 2’s 
sister s husband, and that the defendant No. 2 is in actual possession of the 
property. The relationship as between defendant No. 2 and defendant 
No. 1 has been admitted. The plaintifi No. 1 has, therefore, shown that 
the particular transaction is suspicious ; and the onus, therefore, shifts on 
the defendant No. 1 to show that the consideration was actually paid, 
and that he is actually in possession for himself. 

As to the consideration for thQ iuoIcutciti the High Court on remanding 
the case said ; On the question of consideration the Judge merely 
says this: ‘The defendant meets che mere statement of plaintiff 
that no consideration passed by his own statement on oath that he 
got the money. That remark applies to defendant No. 2, who was the 
party alleged to be interested in effecting this fictitious transfer in order 
to save the property from his creditor. The Judge omits altogether 
to lemark upon the absence of the defendant No. 1, and upon his 
omission to prove that he actually paid consideration for the deed.” The 
District Judge now makes the following remark : ** I do not think any 

witnesses as to the passing of the consideration were necessary, unless 
plaintiff had made out some prima facie case to prove that no considera- 
tion did pass. It is absurd to say that defendant must prove affirmatively 
every point which plaintiff has entirely neglected to give any evidence 
upon. Defendant No. 1 had no obligation beyond putting forward defendant 
No. 2 to admit the receipt and to prove the potta^ which is itself a perfectly 
valid legal receipt. The passage which 1 have first quoted shows a want 
of appreciation of the position. The determination of the question, 
whether the consideration was paid or not, could only become necessary, 
if the plaintiffs made out a p^ima facie case that the mokurari was not 
genuine, and then it was for the defendants, who alone had any knowledge 
on the subject, and not for the plaintiffs, to prove consideration. It was 
not enough to say that the defendant No. 1 had no obligation beyond 
putting forward defendant No. 2 to admit the receipt and prove the pottat 
which is itself a perfectly valid receipt. The I'ecital as to payment in the 
potta is no evidence of payment as between the plaintiffs and the 
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defeodants. The District Judge appears to have paid very little 

attention, if any, to the direction in this connection given to him' in the 
judgment remanding the case as to the absence of the defendant No. 1, 
and his omission to prove that he actually paid consideiation for the 
moKurari. Moreover, in dealing with the discrepancies between the 
evidence of defendant No. 2 and the recitals in the moktirati as to the 
payment of consideration, the Judge relies upon a supposed usage, as to 
which there is absolutely no evidence. 

^ With regard to the fact that the defendant No. 1 did not give 
evidence the District Judge finds that his non-appearance was due 
to a misapprehension of the proper procedure on the part of the Munsif, 
and he has quoted a passage from the Munsif’s judgment, hut I am 
unable to see that there was any misapprehension on the part of the 
Munsif as to the proper procedure. It appears that while the plaintiffs 
weie anxious to have the defendant No. 1 examined in Court, they 
id not wish to examine him as their witness on commission. It was no 
part of the duty of the plaintiffs to call the defendant No. 1 as their 
wuness. Ii it became material to prove that the consideration actually 
passed it was for the defendant No. 1 to prove that fact. He had 

give his evidence, the case 
being adjourned on many occasions for his apnearance. Ifc was not 

until a.ter the conclusion of the evidence on both sides that any 

application was made by his pleader that he might be examined on 

commission. No medical certiOcate as to his health aupears to have been 

furnished on his behalf, for the Judge remarks that if the Munsif doubted 

t a^t the man was really ill he should have ordered a medical certificate 

to be produced. The District Judge has held that the defendant No. 1 

was perfectly ready and also within time with his evidence, and had no 

opportunity given him to give it. This may possibly amount, though I 

am nob prepared to say it does, to a finding of fact with which this Court 

ordmarily cannot interfere, but it seems to me that it also involves a finding 

tnat the Munsif was wrong in refusing, as he did, under the circumstances 

Staten by him, to issue a commission at the last moment— a finding with 
which I cannot agree. 

[65] With rgard to the non-production of the challans for Government 

revenue, the District Judge remarks that * their non-production bv anv 

one shows that the defendant No. 1 must have been the person who 

paid.” This certainly was not the proper inference to draw. If the plaintiffs 

had made out a sufidcient case to make it necessary to prove who paid 

the Government revenue, it was for the defendant No. 1 to prove that he, 

if it was the fact, paid it. Again, the District Judge states that the 

defendant No. 1 was precluded from producing the challans, as he was 

given no opportunity to give his evidence, but surely these challans might 

have been proved, without the defendant No. 1 going into the witness box 
himself. 

In my opinion, if the Judge really considered that the defendant No, 1 
had been improperly precluded from giving evidence, which under the 
circumstances was necessary for his case, his proper course would have 
been to remand the case in order that bis evidence might be taken. 

Finally, the District Judge finds that “the plaintiff has entirely failed 
to prove his case, z.e., to make out any privia faice case whatever against 
defendant No. 1 whose hona fides alone is in issue, and that the only point 
the plaintiff offered evidence upon has been fully rebutted by the defence 
witnesses,” and hei allowed the appeal and dismissed the plaintiff's suit. 
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Even in the statement of his final conclusion the District Judge 
lepeats the mistake in saying that there was only one point on which the 

plaintiffs had given evidence, the one point being apparently the alleged 
dispossession of the plaintiffs by the defendant No. 2, and not the non- 

rehnquishment of possession by the defendant No. 2 on the execution of 
the mokitrart. See paper book, p. 9. 

It has been urged before us by the respondent’s pleader that the 
finding on the whole case is a finding of fact with which this Court 
cannot interfere on second appeal, and we have been referred to a number 
of decisions of the Privy Council. On the other hand, counsel for the 
appellant-^ has contended that the District Judge has not complied with 
the directions given to him by this Court in its judgment remanding the 
case, and that by [66] reason of the defects in his judgment, which I 
have pointed out, there has been an entire mistrial of the case. 

The question, whether a second appeal will lie, having regard to the 

decisions of the Privy Council \n Durqa Choiudhrani v, Jervahir Stnqh 

Cnowdhri (1) and Ram Gopal v. Shamskhalon (2). is one which is not free 

from dithcnity. I may mention, however, that the judgment of the 

learned Judges of this Court, who made the order of remand in this case. 

IS reallv an authority, if the point were taken, that a second appeal does 

lie. The finding of the District Judge, with which this Court had then to 

deal, IS the same finding as that now before us. But. be that as it may, 

the judgment of the District Judge is extremely unsatisfactory, and I 

consider there is great force in the contention that there has really been a 
mistrial of the case. 


In the first place, the District Judge has improperly excluded from 
consideration the fact, which he himself admits, that all the witnesses for 
the plaintiffs say that the defendant No. 2 continued in possession, and 
that the defendant No. 1 never was in possession after the execution of 
the mokurari. He has done so not so far as one can gather from his 
judgment because he has disbelieved their evidence, but because he con- 
sidered it was impossible to separate the story of the alleged dispossession 
of the plaintiffs from the story of the defendant No. 2 having continued 
in possession— two matters between which, as I have said before, there 
was no apparent connection. This error is one of law rather than of fact. 
Plad he considered that evidence it is possible he would have taken a very 
different view as to the necessity for the defendants to have proved 
affirmatively that the consideration actually passed. He might also have 
taken a different view of the fact that after the execution of the mokurari 
the same servant continued to collect the rents. 

In the next place he was wrong in treating the evidence as to the 
possession of the defendant No. 2 as being merely incidental [67] to hia 
conduct in connection with the alleged dispossession of the plaintiffs. 
This also is not a mere error in finding of facts. 

Again he erred in holding that the Munsif and therefore he himself 
also were not at liberty to take the plaintiffs* evidence as a whole to prove 
that the defendant No. 2 never relinquished possession, and also in 
excluding altopther from consideration the evidence of the pleaders. 
These I take it are errors in law. 

In stating that, apart from the relationship and the evidence of the 
pleaders, there was nob a particle of the plaintiffs* case left, he appears 
merely to be repeating the view already referred to that the evidence ae 


(1) 18 C. 23 = 17 T.A. 122. 


(2) 20 C, 98 = 19 LA. 228. 
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tio non-relinquishmeot could not in the face of the story as to the alleged 1898 
dispossession be considered. AUG. 11, 

The District Judge has also erred in law in treating the recitals in — 
the wokurayi as to tne payment of consideration as any evidence as AppeL- 
between the plaintiffs and the defendants, and also in relying upon a LATE 

supposed usage iu respect to such recitals as to which there was no OlVIL 

evidence whatever. With regard to the passing of the consideration, if, by — 
reason of the case made by the plaintiffs as to the relationship of the 26 0. 53 = 
defendants and the non-relinquishment of possession by the defendant 2C.W.N. 
No. 2, it became necessary to decide the question at all, it was for the 
defendant to show that the consideration actually passed. 


The finding that the fact that the defendant No. 1 did not give his 
evidence was due to a misapprehension on the part of the Munsif as to 
the pioper procedure, and that the defendant No. 1 had no opportunity 
given to him to give his evidence, in my opinion precluded theDiscrict 
Judge from drawing — as he was entitled though not bound to draw — an 
inference against the defendant. 


The errors to which I have drawn attention are not merely errors in 

findings as to matters of fact. They are no doubt involved in such 

findings, ar^ if they are not strictly errors in law they are errors in law 

and fact.. To use a phrase more often applied to a charge to a Jury, the 

District Judge has misdirected himself as to various matters of law and 

^ct, and, moreover, while he has omitted to taka into consideration all 

L68J evidence in the case, he has relied on matters which were not in 
evidence at all. 


Tor the reasons stated above, I am of opinion that it is impossible to 
say that there has been a proper trial of the case by the District Judge. 
His final conclusion that the plaintiffs have entirely failed to make out a 
case against defendant No. 1 is one based upon, amongst other considera- 
tions, tne various erroneous findings to which I have alluded. It is not 
correct, therefore, in my opinion to say that his final conclusion is merely 
an erroneous finding of fact, with which this Court cannot, regard being 
had to the decisions of the Privy Council to which I have referred, inter- 
fere on second appeal. I would therefore send the case back to the 
District Judge in order that he may reconsider his decision in the light 
of the observations which I have made. 

Banerjee, J. — The suit out of which this appeal arises was brought 
to recover possession of certain immoveable property upon obtaining a 
declaration that the mokitrari lease, dated the 5th December 1891, 
executed by the defendant No. 2 in favour of the defendant No. 1, was a 
fabricated, collusive and fraudulent document, and that the defendant 
No, 1 bad acquired no title under it. 

The allegations of fact upon which the plaintiffs brought this suit 
were, that the plaintiff No. 1 had purchased an eight annas share of mousah 
Ledha at a sale in execution of a decree against defendant No. 2 ; that the 
defendant No. 1 in collusion with the defendant No. 2 dispossessed the 
plaintiff No. 2, who was a ticcadar under the plaintiff No. 1, and set up a 
false and- fraudulent mokur'Xri lease ; and that the plaintiffs were, there- 
fore, obliged to bring this suit. 

The defence of the defendant No. 1, who alone contested the suit, was 
to the effect that the mokurari lease impugned by the plaintiffs was a real 
hona fide and valid lease, and that the defendant No. 1 was entitled to 
retain possession of the property in dispute as mokuraridar. 


647 


26 Cal. 69 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1898 

Aug. 11. 


Appel- 

late 

Civil. 


25 C. 33 = 
2 C.W N. 
649. 


rfiq/n® P‘1"'''' niaintitfs and gave them a decree 

L69J On appeal by the defendant No. 1, the learned District TnrInJ 

reversed the Munsif’s decree and dismissed the suit. There was a second 

judgment; upon which that judgment 

decision upon the point as to whether the plaintiffs bad made out a prirna 

whethei the defendant had succeeded in rebutting it. Upon this remand’ 
the leer.,, I Diejrict J.dee, .1,,, . oo.sirfer.tb. .h, ,S.r b° 

come to the conclusion that the plaintiffs have failed to make out a primi 

The nTaiPtirl dismissed the plaintiffs suit. 

Ldge Air TncH preferred this second appeal, and as the learned 
Judge-. Mr. Jus ice Rampini and Mr. Justice Hen.ierson, bsfore whom the 
appeal came on for hearing, have differed in opinion, the former being of 

decree°of the r*" ought to be dismissed, and the latter that the 

reLnded th “'^Sht to be reversed, and the case 

eraanded, the case has been referred to me under s. 575 of the Code of 
Civil Procedure, read with s. 587. 

that S upon which the learned vakil for the appellant contends 

ble to sepaiate the false story of dispossession by Shamsher Bahadur 
^om the general allegation that Shamsher Bahadur was in possession 

one^L^theT" /‘'rp separable from’ 

1 passineof ‘hat no witnesses, as to 

exfimin^ Court below is also wrong in his remarks about the non- 

bebw ?s fnrth ‘3®‘®®‘3‘tnt No. 1 ; /i/th, that the learned Judge 

below is further wrong m his remarks on the non-production of the 

obse^w'irt’hafth ‘ learned Judge below is wrong in 

e! dencf r70l t ^i‘h usage, in the absence of 

evidence L70J to prove such usage. And these, I may add. are also the 

th^thTd" • Mr. Justice Henderson in his judgment says 
that the decision of the lower appellate Court ought to be set aside. 

grounds nn ‘huf points in detail. I may observe that the 

grounds upon whicn a second appeal lies, and it is open to this Court to 

^ s 584 Tf H r ‘ho lower appellate Court, are those set out 

no srfeo^d ® M ^‘■®®®'^uro ; and s. 585 expressly enacts that 

o second appeal shall he except on the grounds mentioned in s. 584. And 

oirt .“’® 1 '•'.''y have, in more than one case, pointed 

I need o if ‘° ‘h® provisions of these sections, 

Sum]nr, the cases of Anangamanjari Ghowdhram v. Tripura 

interf!rT;n>t®fi'^‘'°"o'^" mentioned above, upon which I am asked to 
under the 1 d lower appellate Court can come only 

aee^on a? all " °°“® ““^®^ ‘h® 


(1) U C. 740=14 I. A. 101. 
(3J 18 C. 23 = 17 I, A. 122. 


(2) 17 C. 291 = 16 I. A. 283. 
(4) 19 0. 219 = 19 I. A. 1. 
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Let us then see how far the grounds urged before me by the learned 

vakil for the appellant really come under either of those two heads. The 

first ground is, that the learned Judge below is in error in saying that it 

IS impossible to separate the false story of dispossession by Shamsher 

Bahadur from the general allegation that Shamsher Bahadur was in 

possession, when really there is no logical impossibility in separating the 

one from the other. Can this come under either cl. (a) or cl. (c) of that 

section, 584 ? That is, is it contrary to any law or does it involve any 

eiroi of procedure, for a Court that has to deal with the facts of a case, to 

say, that it cannot believe one part of the story told by certain witnesses 

when another part of the story told bv the same witnesses is manifestly 
false ? 

[71] The answer to this question must, in my opinion, be in the 
negative. It is true that the lower appellate Court has expressed itself 
a little too strongly when it says that it is impossible to separate the one 
story from the other ; but we must take language in its ordinary sense, 
and I do not think that the learned Judge below meant, in the passage of 
the judgment to which reference is made, that it was logically impossible 
to sepu-aie one part of the story from the other. All that he means to 
say, as is evident from the context and especially from an earlier part of 
the judgment, in which he has criticised the evidence of the witnesses in 
detail, is, that taking the evidence as a whole, he fiads it practictlly 
impossible to accept as true that p irt of their statements wherein they 
allege that the defendant No. 2, Shamsher Bahadur, was all along in 
possession, when he must disbelieve their evidence so far as it goes to 
show that the plaintiff, Ajudhya Singh, had obtained possession, and had 
been subsequently dispossessed by Shamsher Bahadur. 

Upon the second point, the learned Judge below is of opinion that 
the evidence of the two pleaders, who depose to defendant No. 1 having 
written to the viohurir of one of them, who was his own pleader, that the 
pleader’s reward in a certain criminal case was to be paid by the defendant 
No. 2 was inadmissible, because it involved the disclosure of a privileged 
communication. That view Mr. Justice Bampini considers incorrect, 
though he is of opinion that; the evidence has been rightly excluded. I am 
^opinion that so far as the evidence of the pleader Shashi Bhusan 
Mukeijee is concerned, the ground upon which the learned Judge below 
has excluded it, is correct, because Sashi Bhusan Mukerjee was the pleader 
of defendant No. 1, who wrote the letter, and though the communication 
contained in the letter was not addressed to the pleader direct but was 
addressed to the pleader’s clerk, s. 127 of the Evidence Act extends to such 
a communication the same confidential character that attaches to a 
communication to a pleader direct under s. 126. 

As regards the evidence of the other pleader, Thakur Pershad, I concur 
With Mr. Justice Rampini in thinking that the learned Judge was wrong 
in excluding it on the ground of its involving [72J a disclosure of a 
privileged communication ; and I also agree with him in thinking that, 
though the evidence of this second pleader was not inadmissible upon the 
ground upon which the learned District Judge excluded it, it is really 
inadmissible on the ground that it involves the giving of secondary evidence 
of the contents of a document without satisfying the conditions x’equired to 
be fulfilled by s. 65 of the Evidence Act. 

As to the third point, no doubt the learned Judge below is wrong in 
law when he says, “I do not think any witnesses as to the passing of the 
consideration were necessary but that part of his judgment is wholly 
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matter of surplusage, he having in an earlier part of his judgment foim,! 
t at, there was evidence to prove payment of consideration, tlat evidence 

o? the V "T*' consideration and the deposition on oS 

helowhas ound-I am quoting his words-' that the defendant No 1 

was perfectly ready and also within time with his evidence and had no 

oppmtumty given him to give it;" and I think that this finding is sufficient 

auachine H n ^elow was w oOgTn nO 

at aching due weight to the non-examination of defendant No 1 and 
this remark IS sufficient also to meet the fifth point raised ’ 

use of thO word below does make 

use of the word usage when he says that " it is the invariable nractica 

!nd th 0 °deDos 1 t the purchase-money in these deeds, 

and the deposit of 25 per cent, or so, followed bv the pavment in full four 

the^ rLlsrr '' '■®S'stration, i.c.. when ‘ takaza ’ or exchange of 

the registration receipt for the money takes place, is so exactly ,n 

But ‘=°''‘'°horates defendant No. 2’s statement.” 

defLdaJ No't " 'be account given by the 

one that No. 2, as to the manner in which consideration was paid, is 

°ake Place “n?T i ®t^“b transactions usually 

any fact lad h f 7 • 'bis inyolves any error of law. If 

Z u b^ve been open to interference in second [73] appeal as 

v Bro^ndro '"r '\b® of Ilemanta Kumari Debi 

I shou ffi add Z r -B^t that is not the case here. 

cZ bufit ha, I ^ M i"«"ffi«ient to make out a prhna Jack 

sufficient t mZ T ‘ 'be evidence adduced by the detendant has 

The learned ?nd. ‘‘f by the plaintiff in his evidence. 

plaintiflZ,/ 'b« actual evidence to rebut 

p aintiff s case on the record it fully and categorically meets the only case 

Sefe d7nt No^'^ '’bat case is, as T have sai^ Zt 

thus given the evidence for both sides my most mature and detailed 
consideration and I can only repeat my previous finding that the plaintiff 

wh,Z ® ^ d TT b'® to make out any prima facie o^se 

n fl til a f t n 1 ^ ^ .1 I * t is in issue, 

Z . ad h fh d 'bo plaintiff offered eyidence upon has been fully 

leoutted by the defence witnesses/’ 

opinion that no ground has been made out for the 

in oAonnri ^ I 9^^*^** lower appellate Court 

aPDeal witJf^^V Mr. Justice Eampini in dismissing this 

hS“4r i„ s Co.;"?,'’ 


s. c. c. 


Appeal disviis$ed» 


(1) 17 C. 875 = 17 I.A, 66. 
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26 C. 74 = 3 C.W.N, 70. 1898 

[74] APPELLATE CIVIL. aug. 22. 


Before Sir Francis W, Maclean, K.G.I.E., Chief Justice, and Appel- 

Mr, Justice Bauer jee, LATE 

Corporation of Calcutta {Petitioners) v. Bhupati Eoy G^l. 

Chowdhry {Opposite Party) J [22nd August, 1898.] 26C. 74 = 

Calcutta Municipal Consolidation Act {Bengal Act 11 o/]888), ss. 125, 132 and 135 — ^ C.W.N. 

^^YaluQUon,'' meaning of— Rc-valuation made by the Municipality within sio.* %ears 70, 


from the date of the valuatim made after hearing objection. Legality of — Provincial 
Sniall Cause Courts [Act IX of s. 25 — Coae of Civil Prccedure [Act XIV of 

1832), s. 622 — Statute 24 and^lb Vic.,c, 104, s. 15 — Superintendence of HighCourt. 

The word “ valaation'' ins. 135 of the Calcutta Muuicipal Consolidation Act 
(Bengal Act II of 1888) means, not “ the amount of the valuation” only, but 
also the process or act of valuation. 

A valuation was made by ihe Calcutta Municipality of a holding ; the rate- 
payer objected to the amount, and the Vice-Chairman of the Municipality, on 
heating the objection, fixed the valuation at a certain amount. Within six 
years from this valuation fixed after objection, a re-valuation was made by the 
Municipality, and the rate-payer objected to the legality of such valuation on 
the ground that the Municipality had no power to make a re-valuation within 
SIX years from the date of the last valuation. The Vice-Chairman overruled the 
objection, and Ihe rate-payer appealed under s. 157 of the Act to the Judge of 
the Court of Small Causes at Sealdab, who allowed the appeal. 

Held, that inasmuch as the objection raised ty the rale-payer was an objection 
to the valuation within the meaning of s. 136 ot the Act the Judge of the Small 
Cause Court had jurisdiction, to deal with it. That being so, it was not open 
to the High Court to interfere, either under s- 25 of the Provincial Small Cause 
Courts Act, or under s. 622 oi the Code of Civil Procedure, or under s. 15 of 24 and 
25 Vic., 0 . 104. 

[F., 33 C. 396 = 3 C L.J. 169=10 C.W.N. 289 : 36 C. 994=11 C. L.J. 50 (51) = 13 C. 
W.N. 1221 = 3 Ind. Cas. 861 = 10 Cr. L.J. 385 ; 6 C.W.N. 480; Rel., 15 Ind. 
Cas. 452 (453) = 15 C.Ij.J. 500. J 

The facts of this case, so far as they are necessary for the purposes 
of this report, appear suflQciently from the judgment of the High (Jourt. 

Mr. G. P. Hill and Mr. W K. Eddis, for the petitioner. 

Dr. Ashutosh Mookerjee, Babu Ganendro Nath Bose, and Babu Nanda 
Lai Sircar, for the opposite party. 

[76] The judgment of the High Court (Maclean, C.J., aod Baner- 
JEE, J.) was as follows : — 


JUDGMENT. 

Maclean, C.J. (BanerjEE, J., concurring). — -The facts necessary to 
be stated for the decision of this rule are shortly as follows ; In a valuation 
made by the Corporation of Calcutta to take effect from the 1st April 1891, 
the annual value of certain premises belonging to the opposite party was 
fixed by the Commissioners at 651 rupees. On the 2nd April 1891, the 
opposite party objected to that valuation, but, owing, as it is said, to the 
great number of objections taken by other rate-payers, the objection was 
nod determined until the 28th January 1695, when the Vice-Chairman 
reduced the annual value to 487 rupees. Under the “ Calcutta Municipal 
Consolidation Act, 1888” (Bengal Act II of 1888) fresh valuations are to 
be made every six years, and, in 1897, the Conamissioners made a fresh 
valuation to take effect from the Isb April 1897 and the annual value of 
the above property was fixed at 566 rupees. On the 10th July 1897 the 

• Civil Rule No. 1617 of 1898. 
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.0=., DjiZr “S 

ss r;s.7£i, rrc:„,i=L "s*':,fo:Ti 

.ppe.1, «od determine,, th.l It. »id v.la.tLp w.. 

penod of y,.„ had expired from tho dot. of tto IS TeoedJ.^ 
7o“t™i",d“h ,r' * UP'S.' ‘tPso oiroum,t.B.e, w« 

Coorrict fix m°I88?).“' ' “ 

To this rule two objections are raised :— 

rlicn/n Cause Court bad no juris- 

d.etwn to determine the matter, this Court cannot interfere, either under 

S 2j Or the Small Cause Court Act, or under s. 622 of the Code of Civil 
Procedure, or under s. 15 of 24 and 25 Vic,, c. 104. ^ ^ 

SVcoudf,/ —That, if the above point be decided adversely to the opposite 
party, the Judge was right on the merits. ‘■o ene opposite 

M !u"" by Mr. Hill, nor could it well be disputed 

l 76] on the authorities, as they stand, that if the Judge of the Small 

ause Court had juris diction to determine the matter, this Court will not 

in erfere under s. 15 of Statute 24 and 25 Vic., a 104 (see the case 

Tble t the S Tr Save in cases cogor,! 

able by the Small Cause Court, we could not interfere under s 25 of the 

M o7'‘ :rr <’> «' - ^ »' 

erroi/othL- thart’holl ‘'esard to certain 

eriois othei than those of jurisdiction, no such errors have been suggested 

e nresent case. But the Corporation contend that the Judge of the 

leS V orth?"1 ‘’p' i-isdiction to determine the nues^n o! £ 
legality of the ya nation in the sense of whether or not the Corporation 

“rdecide 'thi? ‘hoy did, and it becomes necessary 

fontentioe oT trc it be decided against the 

wm not arise ‘he second question, as to the merits, 

tion opposite party is, that, upon the true construc- 

ZlTe^ofthe' I ‘'r"'""" had ’not elapsed S 

ouestrnZf . 1 valuation.- the 28th January 1895. The 

to hinge upon what is meant by 

with that “ viWn ^ ^i’o '^ct, for the person dissatisfied 

the^section The Co" ° ‘i ''u ^‘‘h *^0 provisions of 

the section. The Coiporation contend that the term “ valuation ” means 

the amount of the valuation -or the amount at whiehZny partTourr 

tharthe ’V^hiod, and that it is only to the amount of the valuation 
Ihich the tm" ll'^r ®’-'‘^h an objection with 

fs'Iharihe Acrsn^'l'" ‘5°" contention 

IS that the Act speaks of valuation" not "amount of the valuation" 

a d It would be rather incongruous if the dissatisfied person, i.e. the 

a e payer can object to the payment of part of the valuation but cannot 

challenge the valuation [77] in its entirety. The opS pa;trhe?e * e 

the Ja ua'tion i’n valuation, but to 

the valuation in its entirety, and that he objects to that valuation, because 


(1) 1 A. ICl. 
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it is promature, tnadd befor© the CorporatioD wet'e entitled to make it, 
and consequently that it imposes upon him a liability to pay the new 
assessment from a date from which he is not bound to pay it. He argues 
tnat this goes to the very root of the matter, and consequently that he 
objects to the entire valuation. It is a little difficult to see why this is 
not an objection to the valuation. What does the term ** valuation” 
mean ? Is it confined merely to the amount at which the pi'opertv is 
valued, or does it cover the process or act of valuation? Section 125 
speaks of a valuation being cancelled on the ground of irregularity, which 
points to something beyond the mere question of amount. If a valuation 
were made before the proper time it would be irregular. Again s. 132, 
which speaks of the valuation of districts, imports that the term 
valuation ” cannot be construed in the restricted sense for which the 
Corporation contend, for the valuation of a district cannot mean the mere 
amount of the valuation, but must include the process or act of valuation 
itself. A valuation is the act of valuing, and the opposite party may 
under s. 135 object to that act of valuing, and here he objects to the whole 
act of valuing on the ground that it is unauthorised and premature 

I think then the contention of the opposite party is well founded, and 
that we should be placing a narrow construction on the section if we were 
to adopt the argument of the Corporation. In my opinion, then, the 
objection raised by the rate-payer was an objection to the valuation within 
the naeaning of s. 135, and that being so, the Judge of Small Cause Court 
had jurisdiction to deal with it, and it is not open to us to interfere. 

I do^ not propose to enter into the merits, i.e.^ as to whether or not the 

Small Cause Court has placed a right construction on 
the Act. but I cannot refrain from saying that the language of the Act 
IS very fax from clear upon the point, and that the view taken by the 
Judge of the Small Cause Court is open to the criticism, on the score of 
confusion and [78] inconvenience in the working of the assessment of 
the Corporation, to which Mr. Hill has subjected it. However, we have 
nothing to (Jo with that; if the Act does not meet, in this respect, the 
reasonable requirements of the Corporation, it may be advisable to amend 
it. That, again, is a matter for the consideration of the Corporation, 

For these reasons the rule must be discharged with costs. 

Rule discharged. 
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APPELLATE CIVIL. 

Before Sir Francis W. Maclean, K.G.I.E., Chief Justice. 

and Mr. Justice Banerjee. 


Tofaluddi Prada and others {Defendants) v. Mahar Ali 

Shaha (Plaintiff).^ [27feh July, 1898.] 


ay of 1882), s. b9^Morigage deed signed by the 
mortgagor, atteshd hy one xoitness, and containing an aclcmwledgment by the Sub- 
Begisfrar whet/ier valid— Indian Succession Act {X of 1865). s. 50 -Mortgage being 
invalid whether a money decree can be made upon the covenant in the bond. 

The requirements of 9. 69 of the Transfer of Property Aot are not satisfied 
when a mortgage bond is signed by the mortgagor, attested by one witness, and 
contains the Sub-Registrar’s signature to the endorsement, recording the 
admission of the execution by the executant ; therefore such a mortgage is not 



When a suit is brought upon a mortgage bond, although the mortgage is held 
to be invalid on the ground that the requirements of s. 69 of the Transfer of 
J foperty Act were not satisfied, the plaintiff is entitled to recover, upon the 
covonaot, money which the defendant covenanted to pay. 


’ (249) J 33 C. 986 = 4 C.L.J, 219 : 9 C.W.N. 1001 (1002) ; 14 C.P.L.R. 42 

P^' C.W.N. 697 ; 30 M. 2S4 (288l=17 M.L.J. 167 = 

J^7fi6'r9nf^ in l = '9^r-L.J.584 (583) ; 8 A.L. 

: ’*5 ° '075 = 15 Ind. Cas. 656 (668) ; 

Coas., 24 M. 397 (399) ; Dlsappr., 17 M L.J. 39.] 


This appeal arose out of an aotion brought by the plaintiff to enforce 

a mortgage bond. The bond was alleged to have been executed by 

hree persons : 71/., T. and G. M signed his name himself, but T's and G's 

names were signed by the pan of one Mangal Kazi, who also signed his 

name as the writer of the names of the executants. He did not sign 

^parately as a witness, but the scribe signed his own name as such. 

Helow the word witness [79] in the bond appeared the signatures of the 

scribe as well as of Mangal Kazi ; the latter, however, as tlfo person by 

w ose pen two of the executants signed. 71/ signed in the presence of 

Mangal Kazi : Before the Sub-Registrar, M signed himself, and Ts 

name was written by the pen of the said Mangal Kazi. G was then in 

]ail, and bis admission was recorded by the Officer in charge of the jail, 

who put his signature- below the statement made by G. The bond also 

contained the Sub-Registrar’s signature to the endorsement, recording the 
admififtion of the executants. 

, The defence, inter alia, was that no decree could be passed upon the 
bond, as it was an invalid one, the requirements of s. 59 of the Transfer 
of 1 roperty Aot not having been satished. The Munsif dismissed the suit 
of the plaintiff, holding that the requirements of s. 59 of the Aot were not 
satisfied, and the bond was invalid under the law. On appeal to the 

hubordinate Judge he reversed the decision of the first Court. Against 
this decision the defendants appealed to the High Court. 

Hr. Aslintosh Mookerjee, for the appellants. 

Babu Ohunder Kant Sen, for Babu Diuarkx Kath Chuckerbutty ^ for 
the respondent. 


rv,n Appellate Decroo No. 827 of 1897. ftRainst the decree of Babu Qria 

Ohundra Ohattorjee, Subordinate Judge of Khulua, dated the 17th of February 1897, 

Z7a5f o’fj.otx 
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The High Court (Maclean, C. J. and Banerjee, J.) delivered the 
following 


1898 

JULY 27. 


JUDGMENTS. 

Maclean, G.J. — Upon the question whether this is or is not a valid 
mortgage, having regard to the provisions of s. 59 of the Transfer of Pro- 
perty Act, I think it is not. That section says that a mortgage can only 
be effected by a registered instrument, signed by the mortgagor and attested 
by at least two witnesses. The question of attestation is a question of 
fact, and this mortgage was not attested by two witnesses; for lam 
unable to accept the argument for the plaintiff that the acknowledgment 
by the Suo-Registrar is equivalent to the attestation of an attesting witness 
But although as a mortgage the deed may not stand, I think the plaintiff 
is entitled to recover, upon the covenants in the bond, the principal money 
which the defendants covenanted to pay. There is no question of this 

money demand [80j being barred by limitation, and he is entitled to a 
money decree on that covenant. 

r ^sgards the interest, which is at a high rate, the question of 

liability must depend upon the question whether the plaintig did or did 
not obtain possession of the land covered by the mortgage. Upon that 

was gone into on the point in either of the lower 
Courts, I think there must be a remand to the lower anpellate Court in 
order that it may ascertain whether the plaintiff did or did not get posses- 
sion. We think that, under the circumstances, there should be no order 
as to the costs of this appeal. 

Baneejee, j .—I am of the s^me opinion. The suit out of which this 
appeal arises is brought to enforce a mortgage bond. The mortgage bond is 
attested by only one witness ; and the question is whether it can be valid 
having regard to the provisions of s. 59 of the Transfer of Property Act 
f Appeai below has, in effect, held that the requirements 

of s. 59 have been satisfied by the Registrar’s signature to the endorsement 
recording the admission of execution by the executant ; and, in support of 
this view, the lower appellate Court refers to certain cases, of which I 
may mention Horendra Narain Acharji Chowdhry v. Chandra Kanta 
hahiTi (13. which are cases under s. 50 of the Indian Succession Act. 

I am of opinion that this view is unsound. It is quite true that the 
signature of the Registrar at the foot of the registration endorsement 
embodying the admission of the executant has been held to be sufiScient 
attestation within the meaning of s. 50 of the Indian Succession Act ; but 
that is no reason for holding that the signature of the Registrar would be 
sufficient attestation within the meaning of s. 59 of the Transfer of Property 
Act. For s. 50 of the Indian Succession Act, cl. 3, says that a will “ shall 
be attested by two or more witnesses, each of whom must have seen the 
testator sign or affix his mark to the will or have seen some other person 
sign the will in the presence or by the direction of the testator, or have 
received fi'om the testator a personal acknowledgment of his signature or 
mark or the [81] signature of some other person,” and the Registrar’s 
signature would come under the last description of attestation referred to 
in the third clause of s. 50 of the Indian Succession Act. But s, 59 of the 
Transfer of Property Act does not show that the attestation therein 
contemplated is anything other than the attestation of the act of signing 
by the executant ; and it cannot, in the absence of any express provision 
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to that effect:, be taken to include the attestation of the executant’s 
admission of having signed the document. 

It was then contended that though this mortgage mav be invalid 
under s. o9 of the Transfer of Property Act. still the nlaintiff would be 
entitled to have a declaration that the property in suit is charged with 
liability to satisfy the debt under s. 100 of the Transfer of Property Act. 
I am of opinion that s. 100 is not intended to cover a case like this. It 
contemplates a case in which the transaction does not amount to a 
mortgage, although certain property is made security for the payment of 
money, and not a case where property is intended to he mortgaged, but 
the mortgage has become invalid by reason of the mortgage deed not 
fulfilling the requirements of the law. 

Upon the question of interest and the question of the plaintiff’s right 
to obtain a money decree, I agree entirely in the view taken by the 
learned Chief Justice. 


s. c. (J. 


Appeal allowed. Case remanded. 


26 C. 81 iP.C.) = 25 I.A. 161 = 2 C.W.N. 737 = 7 Sar. P.C.J. 432. 

PRIVY COUNCIL, 

Present : 

L'^rds Watson, Hobhonse, and Davey, 

[.On appeal f) ovi the Court of the Judicial Coynmissioner of Oudh,^ 

Muhammad Imam Ali Khan (Defendant) v, Husain Khan 

(Plaintii))^ fist, 5th and 26th July, 1898.] 

Oudh Kstates' Act (I of \S(j9)~Estaie of a sanad-holding talukhdar— Linml prmogenu 

Award of a body of talukhdarg within s. 33 of Oudh Estates* Act— 
Wxlhdrnwal of a voluntary admission. 

The title to a talukdhari estate devolving upon a single heir by a custom of 
hneal primogeniture was contested. The plaintiff claimed to succeed his [821 
deceased brother ^sialulchdar. The defendant, who was his paternal uncle, 
was in possession. Before the annexation of the province the kabuliyat had been 
taken in the name of the plaintiff’s brother as talukhdnr, who afterwards had 
been Fettled with at both the summary settlements. By primogeniture, whether 
hneal or by proximity of degree (of which latter kind there was no evidence as to 
Its being the customary one) he was the heir. To him a sanad had been granted, 
and the talukhdari had been entered in list II under the Act of 1869. On the 
other hand, it was urged that the above was consistent with the existence of a 

trust fer the benefit of the titular uncles, of whom the defendant 

was the survivor, they having assented to the recognition of a nominal title in 
their nephew. 

that, in intention as well as in form, the grant of the talukMari had 

been made absolutely to the sanud-holding talukhdar. 

In regard to the state of things before annexation, it might have been ques- 
tioned whether or not the property was being held benami at that time. But 
after the Oudh Estates’ Act, 1^69, had become law, the title shown by the plaint- 

ill must prevail, and he must recover the estate, unless a trust for the defend- 
ant should have been established. There had been no consideration given, and 

there was nothing to create a trust. There had been no transfer, no estoppel, 
and no bar by time. 

In 1868 an award had been made by a body of talukhdars as arbitrators 
within p. dd of the Act, between members of the family other than the present 
disputants. This as well as a wajib-ularz of one of the villages of the talukh 
was admissible as evidence of what was the oustom in regard to its devolution. 
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plaintiff had on bis brother’s death, while admitting “ the custom 
prevailing in my family of gaddtnashini." joined in a petition that the defend- 
ant s name should be entered dakhil kharij in the revenue records 

aSsforciuld res^.* 

[F., 78 P.E. 1904 : 25 Ind. Gas. 286 ; Appl., 2 A.L J. 225 (233) • R 31 A 457 

= Bom.L.R. 890=10 C.L.J. 216=13 C.W.N 1073 = 
4 Ind. Gas. 25 — 19 M.Ij.J. 605 (6l4)s=12 0-0. 304 ‘ 32 A — 7 a t t 

= C.L J. 36^14 0 W n.“70 = 6 ind 

Ij-J. 604 — 8 M.L.T. 79 — 13 O.C, 163 ; 29 B. 133 (144) * 26 M 662 f670) * ft A T 
J. 632 = 10 Ind. Gas. 448; 8 A.L.J. 786 = 10 Ind. Gas’. 558 ( 559 ? • 4 rL r w ’ 

C L,j. 323 (330) ; 9 ind. Gas. 83 (39) ; 11 Ind. Gas. *316 (317) -* IQ 
Ind. Gas. 339 (342) ; 13 Ind. Gas. 436 (438) ; 11 O.C 301 (305) * 44 P R 

82 P.L.E. 1908 = 111 P.W.R. 1907 ; 23 In^ Gas. 965; D..^2Mnd Gas.'^.f' = 

Appeal from a decree {26fch July 1894) of the Court above mentioned 
reversing a decree (7th July 1891) of the District Judge of Lucknow. 

TI brought by the present respondent against Kazim 

Husain Khan, now deceased, and represented by his son the present 

th^ BaTa* R° estates of Bhatwamau in 

the Bara Banki District and of Katori Khund in that of Sitapur with 

Bad b plaintiff [83] making title through his brother 

Badshah Husain, deceased in November 1878. 

The ancestor, who was talukhdar, was Imam Ali Khan who was 

succeeded by his son Ah Baksh Khan, who died about the vear 1839 

sT? Nabi Baksh, who was killed in 

L; plSiSres'Zd^nt. 

'“*• o' "’O oose 

In the time of the last Nawab of Oudh the kabuliyat of the above 

iTer ' he' '""" ^ho was then a mtor 

settlement of 'the^’f^'/Mr summary settlement, the 

lieu October 1860 a sanad was granted in his name. Afterwards when 

““O' *'■“ ^“‘“'0 "“o "»• 

was tT, h question raised on this appeal was whether Badshah 

tluL for t wn ^h h f nominal talukhdar holding in 

trust for two brothers of his father, that is. for the elder Taiammal t H 

his decease, and afterwards for Kazim, the surviving brother Also it was 
transfer of the proprietary right by the plaintiff to the defendant ^ 

Badshah. and that at ot tfm . and^ot^ ’ deTth K^zf^^t 1 

authority from SdshS i; wt 

asseht, but th^i^tset htlbe^^ b. dakhil kharij m 1879 with the plaintiff’s 

P.opertytf^rBlJ^^. SSi:: ^Mltert^ 
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The defendant Kazim answered that he and his deceased [84] brother 
Tajamcnal. by whose exertions the estates, at one time lost to the family, 
had been recovered, were entitled ; and that the defendant was now the 
real proprietor. If the plaintiff had ever been entitled to the succession 
as talnkdhar , — though this was denied, — yet, by his own acts in 1879, 
the plaintiff had made it over to Kazim. 

Tiie questions, which the above indicated, were stated in the issues 
framed between the parties. 

The District Judge found that until 1856 the custom of the family 
was for one member to hold the estate, and that under the Nawab of 
Oudh the estate at one time had been lost to the family, but was recovered 
by the exertions of Tajammal Husain with the aid of the defendant; and 
that these two had the beneficial ownership of the estate, and caused 
the summary settlement of 1856 to be made with Badshah, as a nominal 
owner or trustee for them. He was of opinion that what took place 
afterwards, the issue of the sanad, and the registration under the Oadh 
Estates’ Act. 1869, gave no better title to him, and that consequently the 
respondent had failed in establishing his right to the possession of the 
estate. He dismissed the suit for the taluhdhari estate. 

An issue, whether the defendant had acquired any of the property in 
his hands with his own funds was found against him. 

Both parties appealed. 

The appellate Court was constituted under Act XIV of 1891, of both 
the Judicial, and the Additional Judicial, Commissioner. 

Their judgment was that the decree of the first Court should be revers- 
ed, upon the view which they took of the evidence. They attributed 
weight to the fact that Badshah’s name was entered in the kabuliai 
prior to the annexation, and that no satisfactory explanation as to this, 
adversely to the title of Badshah, had come from the defendant. They 
considered the facts as to the conduct of Tajammal, and of the defendant, 
in connection with the settling of the estates in the name of Badshah, and 
the entry in list II, without finding any evidence of a trust. 

The judgment concluded by summing up to the following [89] effect 
the main conclusions at which the Court arrived : The plaintiff was. in 
their opinion, the heir of Badshah, the last legal owner ; and the plaintiff 
had established that he had not acted with a free will and intention when 
he petitioned for the defendant’s name to be inscribed in the malguzari 
register. The defendant, on the other hand, had not established that the 
plaintiff had transferred the talukhdari rights to him, or shown that the 
suit was barred. 


The decree was made for possession and coesno profits. 


Mr. Lawson Waltout Q.O., and Mr. G. E. A, i?oss, for the appellant, 
contended that the evidence had shown that Badshah had nominally held 
the estate, and was, in fact, constituted a trustee for the defendant. The 
original putting forward of Badshah had taken place in consequence of 
the state of things in Oudh before annexation having rendered it expedient. 
He had continued to be the ostensible owner, but had not interfered in 
the management of the talukh. This had been left to Tajammal, 
and after his death to the defendant Kazim Husain. Badshah bad 
never taken any active part, or exercised proprietary rights over the 
estate. The mutation of names in the settlement records had, on tho 

death of Badshah, been made in favour of the uncles, with the consent 

» 
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of the plamtifif— a fact which could have hardly taken place had not the 
position of the plaintiff been that of a person only nominally entitled. 
All the circumstances connected with the restitution of the talukh after 
the confiscation of 1858. and the settlement in Badshah’s name, at the 
second summary settlement, were reviewed. The good opinion enter- 
ained of Taiammal by the authorities was referred to ; and it was 
contended that the issue of the sanad in Badshah’s name was not 
inconsistent with the real proprietorship having belonged to that elder 

neember of the family, who managed the property, but had concurred in 
allowing the nominal position of to remain as it had previoulv 

been registered. The distinct admission by Badshah that all the authority 
which he haawas to be exercised by Tajammal could be accounted 
for by there having been the understanding that the actual proprieto>-ship 
should not be interfered with ; nor was there any interference [86] by 
Badshah, who lived a retired life on the maintenance supplied bv his 
uncle. Eehance was placed on the admission by the plaintiff that Kazim 
was entitled to the proprietary possession as shown by his signing the 
petition of the 25th November 1878. for the latter to be enterfd in the 
collectorate register, and by his statement made shortly afterwards 
Eeference was rnaoe to Bamanand Kuar v. Eaqhu Nath Kuar (l) ■ 

SiSTs) ^ (2); Hardeo Jewahir 

fnh hu^‘ ' f f ^ f v. Dariao Kuar (4), on the subject of 

talukhdan estates held in trust, and the constitution of the trusts in 

iS.Tre Indian Contract Act, IX of 
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The plaintiff, now respondent, who sues for possession, is shown on 
the pedigree as the brother and heir of Badsbab* Tbe original defendant 
Kazim Husain, /whose eldest son is now the appellant, is shown 
plaintiff's uncle. The <a/z^/idar is [88] entered in List II of the-Ondn 
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Estates Act, viz., as one whose estates, according to the custom of the 
family on and before the 13th February 1856, ordinarily devolved 
on a single heir. His title was either conferred or recognized by the 
Mahomedan Government before the annexation. After that event both 
summa^ settlements were made with him, and the sanad was granted to 
him. He remained legal owner until his death in 1878, when his legal 
title passed to the plaintiff. At that time Kazim was managing the estates 
and receiving the rents. The suit was commenced in March 1889. It is 
not now contended that the defendant has had any such possession as 
creates a bar by time. So far the facts of the case are undisputed 

The defendant's case is that before the death of Ali Bux this estate 
like many others, was suffering from the misrule and disorder which was 

cause of the annexation. Rents were unpaid, tenants abs- 
conded, cultivation ceased, and the Government oflScers tried to extort 
revenue, which was not earned, by harsh measures against the persons of 

Ar regards this estate he says that after the death of 

All, iajammal, then a youth, was seized and east into prison, and Nabi, 
the heir, was frightened, and preferred seeking safety by deserting the 

defendant describes as being “ lost to the family.” He 
adds that he and his brother Tajammal prevailed on the authorities to 
recognize Nabi s son Badshah then about 10 years old, and to take a 
u la rom him , but he alleges that the real benefit was given to 
ajammal and himself who became joint proprietors, Badshah being in 
effect a lemmidar for them. As for the settlements, be contends that the 
first was the consequence of Badshah’s position as kabuUatdar at the 
annexation, and that the second and the sanad were arranged by Tajam- 
mal with the British officers, and that whatever legal interests were passed 

a trust for his two uncles, .-^nd he further 

of Badshah the plaintiff did acts by which 
the defendant s right of ownership was confirmed or fully recognized. 

which is very familiar in 
their T and which happens to have come before [89] 

Lwcmi' last few months : questions of 
anTnn fu oo^oubtedly an ostensible or paper title on one side. 

A ^ allegation of possession in accordance with a real 

annexation it is a pure benami c&sa. 

^ different element comes in, because the Oudh Estates Act 

of d^sSi resembling the English principle 

to if equitable estates, and the defendant has 

fLT of Jh-K possesses a legal estate by the 

fho ^i L f recover unless a trust can be fastened on it. Still 

ih ®'''® ‘‘droughout strongly analogous to benami disputes, and 

adduced, as is usual, a great volume of evidence, including 

of this kind falsehood more than is usual even in controversies 

The District Judge, who tried the cause, believed the substance of the 
defendant s story, and dismissed the suit, but without costs The Court 
appea consisting of the Judicial Commissioner and Additional Judicial 

Commissioner reversed that judgment, and gave the plaintiff a decme for 

f u! Their Lordships have now Jr decide 

or. appeal is right. They do not find it necessarv to 

have been dabmS® jutricate discussions of subordinate points which 

Jiave been much aided by the fulness and accuracy with wS alT the 
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broader features of the case have been presented by the counsel for tha 
appellants. At the close of Mr. Ross’s able argument they had arrived at 
the conclusion that the apparent title and the real title coincide, and both 
belong to the plaintiff. 

The history divides itself into three stages : that which comes 
before the annexation, that which extends from the annexation to 
the death of Badshab, and that which comes after the death of Badshah. 

The first question is what was the position of Badshah at the time of 
annexation ; and it is perhaps the most important of the questions, because 
without understanding it rightly it is difficult to get a clear idea of the 
subsequent events. Is the position which Badshah obtained as kabuliatdar 
to be attributed to the [90] fact that the tabikh descended according 
to the rule of primogeniture so that after Nabi Badshah would be the heir 
of Ali Baksh, or to the fact that Tajammal and Kazim themselves becoming 
beneficial owners chose him as their benamidar? The first step is to 
ascertain whether the rule of descent was that of primogeniture. That it 
descended by custom to a single heir is the common case of both parties. 
The District Judge is of opinion that it descended by primogeniture not 
lineal. The only alternative to lineal primogeniture is primogeniture by 
proximity of degree. Bub there is no evidence to prove such a mode of 
descent, and if there were it would not help the defendant’s case. Among 
those who are equal in proximity the elder in line is to be preferred* 
During Nabi’s life therefore he was heir by proximity, and if he were to bd 
considered as dead his son Badshah would be heir to him. It has indeed 
been suggested in argument, mainly with an eye to the last part of the 
case, that the family could elect one of themselves to be sole owner, but 
first, such a custom is not primogeniture, and, secondly, there is no evidence 
of it except that of the defendant bimself and a statement made in muta- 
tion proceedings which will presently be examined. Independently, 
however, of the failure to show an alternative there is good evidence in 
favour of lineal primogeniture. 

In the record is a judgment, signed by Sir Man Sing, of the 
Committee of tahikhdars who made many awards respecting the provisions 
to be made for relatives of talukhdars which, by s. 33 of the Oudh Estates 
Act, became, when duly approved and filed, legal decrees. Abbas, who 
was first cousin of Nabi, Tajammal, and Kazim, sued Badshah for partition; 
and thereupon arose an inquiry what was the descendible character of the 
estate. The judgment bears date the 2nd November 1868, and on this 
point it was as follows : 

'* Secondly — The statements made at the time of the Summary Settle- 
ment and the conclusion arrived at by the Settlement Officers from inquiries 
(made into the matter) and the statements made by the witnesses before the 
Committee, tend to show that the custom of succession by right of primo- 
geniture did prevail in this family. After Imam Ali Khan his eldest son 
Ali Bakhsh Khan, after Ali Bakhsh Khan his eldest son Nabi Bakhsh Khan, 
[9l] and after Nabi Bakhsh Khan his eldest son Badshah Husain Khan, 
respectively, succeeded to the estate and remained as sole proprietors.” 

The final award was that Badshah should “ remain in possession 
under the rule of primogeniture and the ancient custom,” and that AbbaB 
and other cadets of the family should have a specified amount of land for 
maintenance. 

Besides these decisions which seem to fall strictly within the provinon 
of the Committee, they addressed themselves to the question ho\7 it 
happened that the kabuliatt the summary settlements, and thesanod were 

m 
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procured by or for Badshah. Leaving out Hindustani words fchev expressed 
themselves thus. — " 

■■ Looking into the eircumstances of the ease and from the information 

obtained from thoseacquamted with facts, it is found that Ta jammal Husain 

Khan and otbei^ brothers of Nabi Bakhsh Khan and others, brothers of 

NabiBakbsh Khan - m spite of their having been themselves 

proprietors, ■ and though it was on account of their loval services that 

the estate was conierred and the sanad granted, out of 'their own free 

will, in order to keep their family usage intact, got the kabuliat made and 

the sonaa granted in the name of Badshah Husain Khan. This is no 

secret ana the fact is known to ourselves as well as to all the officers. It 

was for this that Badshah Husain Khan was declared to be the owner at 

the Summary Settlement, and Tajammal Husain Khan reserved no part 

oi the estate for himself, although he had power to do what he liked, and 
It was quite possible to do so.” 

It is not contended that any part of this award is binding on the 
parties in the present suit. But it cannot be doubted that a suit for 
partition in 1868, when Tajammal was at the head of affairs in this talukh, 

j (probably the most active) part, though 

Badshah was the defendant on the record. In a question of family custom 

anil, ® dmregard the conclusions of gentlemen who discharged 

such functions as those of the Committee. Whether their statements as 

is incide^,s of the kabtihat and sanad should be looked at 

miit i of the "siruation. and 

nle! sSrl ^ the yfcafiMfiat and the sanad made to him if he had 

Ld "P matters of kabuliat 

But takil if • different considerations, 

knew the fL^s /®f®°danfs favour that the Committee really 

bLr on J„ff their account, how does it 

and otrer! annexation. They say in effect that Tajammal 

deliberafelv kabulmt in their names, but that they 

the r faS ‘he name of Badshah in order to keep 

claim but is mtact. That opinion does not support the defendant’s 

So^b si fi ^^u Tajammal, or he and others, had really 

destroyed ^ eoome proprietors, the family usage would have been 

sensifhTn^ °°.!^hiaDation what is meant by " others,” nor in 

niof or nib“i“iu ''hem as proprietor.^. There 

of Dnflh i ^ that Tajammal got any concession from the 

that ^f is s u evidence to support Kazim’s story 

they thoShtihi ^ho got the kabuliat for Badshah because 

^ ^ was m the service of the King and so remained 

iish ^ substitution of his son for himself was by his own 

Mf- are “o?ihi^i'ifl °° ''his Part of the case is the wajib- 

being ’an it a/ till document is always admissible, in evidence 

yd'age record. Its weight may be very slight or 

made ffi Jui’tS circumstances. This recoid was 

io fi ? 1 ^ J heu Tajammal was still at the head of affairs 

in the talukh, and was verified by Karemat Khan, who is described in 
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it as the agent of Badshah under a power-of-atfeorney, but is proved to 
have been the servant of Tajammal and of the defendant. If any mis- 
statement was made, it could hardly have been one to the prejudice of 
Tajammal and Kazim. The document appears to their Lordships to 
[93] be of substantial weight on the question of descent, and it has been 
so treated by the Court of appeal. The history of Deokalia is part of the 
history of the talukh. The wajib-ul-arz traces the descent of the talukh 
to Ali Bux and then proceeds — 

“ After the death of Ali Bakhsh Khan, out of his sons the eldest son 
Nabi Baksh Khan became the owner of the estate ; and Hadi Hasan Khan, 
Tajammal Husain Khan and Kazim Husain Khan lived in commensality 
with Nabi Bakhsh Khan. Nabi Bakhsh Khan in his own lifetime got 
the kabuliat of the estate executed in the name of his son Badshah Husain 
Khan, the present talukhdar, under whom the following new villages have 
been added to the estate." 


The defendant, while admitting that the history of the talukh is 
correct, declares that the quoted passage is entirely false. But he has no 
ground for saying so except his own improbable and unverified story as to 
the mode in which the kabuliat was procured. The village record gives 
an intelligible explanation of the facts which Kazim does not. Their 
Lordships hold it to be proved, first, th&t the talukhwo-s one which, according 
to the custom of the family, descended by lineal primogeniture, and, 
secondly, that Kazim’s story of the loss of the estate, its re-acquisition by 
Tajammal and himself, and the introduction of Badshah as kabuliatdar^ 
must be rejected. The evidence leads them to think it most probable 
that Badshah was introduced because his father Nabi was for some reason 
desirous of relinquishing his position as talukhdar, &nd wished the next in 
lineal succession to be substituted for him. 


The events after the annexation lend at first sight more colour to the 
defendant's claim. Up to the first summary settlement of 1856 we have 
no more evidence than before. The Company’s officers found Badsbah, 
then a youth of about 17 years, in possession under the kabuliat, and for 
aught that appears they simply acted on the existing state of things. But 
then came the Mutiny and the confiscations which upset all the settle- 
ments of 1856. Nabi joined the insurgents and was killed in 1858. It 
may well be that when it came to be considered to whom the confiscated 
estates should be restored, difficulty was felt about [94] re-instating 
the eldest son of Nabi. About this time Tajammal came upon the scene, 
and took part in getting back the estate. He too had joined the insurgents, 
but he had come over to the British side and had made himself active and 
useful in restoring order. It is clear that he stood high in the opinion of 
Colonel Barrow, who was a valued and trusted officer of great weight in 
Oudh affairs. Tajammal was a man of strong character, and it is possible 
that his young nephew might not have succeeded in doing wbat he did. 
There is, however, no evidence or reason to believe that ho could have 
got the estate for himself, as is intimated by the talukhdars' committee* 
It must be remembered that the British Government made a great point 
of recognising old titles and of restoring as many estates as they could 
with due regard for security. They felt that the position of the Oudh 
talukhdars was a very peculiar and painful one ; that the inducement to 
take up arms was in many oases very strong ; and that when the political 
necessity of putting down armed revolt had been satisfied, it was both the 
most prudent course, and the most consistent with a fair oonsidexation of 
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the case, to reinstate those who would enter frankly into the new condi- 
tions It is possible and probable that on this point Tajammal was useful 
in satisfying Colonel Barrow and other officers. 

The documents which bear directly on the reinstatement of Badshah 

ye three ID number. The first is a rubkar of the Collector of Lucknow 
dated 9bh January 1859. 

Badshah Husain Khan, talukhdar of Bhatwamau, Pargana 
fiatehpy, appeared before me in camp to-day. By reason of shelter 
having been given to Munshi Abdul Hakim. Extra Assistant Commissioner, 
^ytion IS hereby given that the talukha be restored to Badshah Husain 
Khan y heretofore, according to the settlement of 1264 Fasli. in case the 
Special Commissioner of Oudh does not sanction the mustajari (farming 
leyeh Therefore it is ordered that the tahsildar be ordered to settle the 
■taluka with Badshah Husain Khan, according to the terms of the Settle- 
ment of 1264 Fash, and send the Settlement file with kabuliat within two 
days for my signature, and the Sadar Kanungo is to report, within one 

dy. whether sanction for mustajari of the ilaka has been received from 
Major Barrow. 

1 second is a letter from Colonel Barrow, dated 27th Janu- 

ary looy. He writes : — 

TWs iaiuka is re settled with its old proprietor Badshah Husain 
-iihan. Our Dotal assessment is rather above the old Government jama.’ 
And on the 11th October 1860 the sanad was issued. 

It is clear that in intention as well as in form the grant of the estate 
was made to Badshah. Tajammal probably rendered efficient service in 
getting It. Of what Kazim did. if he did anything, we have no evidence. 

Xhere is much to justify the opinion of the committee that 

iajammal was active m keeping the family custom intact ; but there is 
nothing to show that others were concerned with him, or that ho and 
-others were ever proprietors except in the very restricted sense of having 
some share or interest in the estate for maintenance. We cannot suppose 
any ownership to have been conferred on him or Kazim unless we first 
suppose that the British Government lent itself to a benami grant or a 
secret trust — a thing which nobody has ventured to suggest. 

fv, /i during his life Tajammal managed the affairs of 

the talukh^nd to a great extent disposed of its revenues. From his age, 
ms character, his services, he was naturally held in high honour by 
his nephews. Badshah appears to have been a weak, indolent and self- 
mduJgent man, who with a concubine was kept in the residence at 
Bhatwamau on a sufficiently liberal scale to make him comfortable and 
who was satisfied with that position. The defendant indeed asserts that 
nearly the whole of the revenues were divided between himself and 
Tajammal, and that Badshah had a small fixed allowance. But he 
produced no accounts to support his assertion ; or rather he did worse ■ he 

w accounts which when the time for proof came were 
withdrawn. Wo must infer either that he had no accounts relevant to 
the question, or that having some he found that they would not suit his 

-case. It is true that Tajammal was the principal acting personaee • he 
was frequently addressed as talukhdar, and a great many instances’are 

^'®P’^®senting the estate! But all that 

Ssition manager for Badshah. though his 

position as being eldest uncle, and his character and services, gave him 

■exceptional predominance in the family and prominence in the eyas of the 
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world. After his death it seems that Kazim enjoyed the same power and 
position, at least to a great extent. 

Great reliance is placed by the defendant on two powers-of-attorney 
executed by Badshab in the years 1871 and 1873. The earlier of these 
was given to Tajammal, and it is a singular document. It commences 
with a recital : — 

Whereas the reins of management of the estate aflairs, such as 
domestic affairs, administration of the ilaka, and the conduct of business 
appertaining thereto, in the Court detailed below, have always been ip 
the hands and under the control of my respected and virtuous uncle, Raja 
Muhammad Tajammal Husain Khan Bahadur, who in every way is 
master of me and the estate in place of my father, but whereas by reason 
of the number (engagement for payment of the revenue) of the estate and 
the sanad being in my name, the said venerable has frequently tO: 
encounter difficulties in formal compliance with orders and conduct of 
cases relating to the estate, the necessity for executing the {mukhtarnama) 
general povver-of-attorney has presented itself.” 

Badshab then covenants that " my respected uncle shall have " full 
proprietary powers like myself,” and he personally binds himself to 
maintain his uncle in the engagement of all the powers specified in five 
following paragraphs. As to the first paragraph there is doubt about the 
translation which the Court b^ low has thought of importance and their 
Lordships do not comment on it. The 2nd, 3i’d. and 5th are ordinary 
powers. The 4th runs as follows: — 

‘ 4. Tnat like myself, the declarant personally, he has absolute 
powers of making transfers by mortgage or sale, &c.. of the whole or any 
part of my moveable or immoveable property, and of executing documents 
of every description, gift, hakshisJniama, grant of cash or land, taiyiliknama 
(deed of settlement) and will and to have them duly registered.” 

The later power was given to Kazira after the death of [97 J Tajammal. 
It is nearly the same with the earlier one, the only substantial difference 
being that the fourth paragraph asserts not only that Kazim enjoys, but 
that he has heretofore enjoyed, the powers therein mentioned. 

These deeds, as is contended, and as the District Judge decided, confer 
the fullest proprietary powers and are a complete admission of tha 
benami title. To their Lordships it seems that though obviously framed 
in the interest of Tajammal and of the defendant, they do not prove his 
case. If his story is true, Tajammal and himself were in the year 1871 
actually in proprietary enjoyment. Why were such powers necessary? 
The reason given is that the settlement and sanad were in Badshah’s name. 
But that, according to the defendant, was all a sham well known to the 
principals and not imposing on the rest of the world. In the ordinary 
case of benavii the holding of a settlement or transfer by the benamidnr 
would nob interfere with the real owner's enjoyment. If the sanad did 
so, why not throw off the temporary mask and claim the full ownership?' 
Why be at the pains of framing a circuitous and inconsistent document 
such as that of 1871 ? It professes to be a power-of-attorney, and yet 
has its permanence secured by covenant. It states that Tajammal had 
the reins of Government in various specified departments, whereas the claim 
now is that the recital recognizes and that the fourth paragraph confers full 
beneficial ownership. It states that Tajammal is " master of me and the 
estate in place of my father whereas the defendant's story is that Nabi 
never was owner and had nothing to do with Badsha's ownership. Itpoc^ 
ports at the outset to give full proprietary powers toTajammal'^like myselff **^ 
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and do^ the same thing in paragraph 4, so that he has only the powers 
wmch Badshah also has. It it was really intended to be an admission of 
full ownei-ahip, or to confer full ownership under the guise of a power-of 
attorney, it is a very insidious document, and such as would require satis- 
factory explanation before it could be permitted to operate as between uncle 
and nephew situated as Tajammal and Badshah were. Treating it as a 

povper-of-attorney it goes to show ownership not in Tajammal but in 
Badshah. 

[98] Another remark to be made on these powers is that they do not 
support but tend to destroy, the defendant’s theory of joint ownership. 
Iri the deed of 1871 Tajammal is treated as absolute owner, not as joint 

withKazim. In that of 1873 Kazim is treated as absolute owner. How 

did he become so, seeing that Tajammal left sons ? Nay, not only is he 
credited with having absolute powers, but with having “heretofore enjoyed" 
^em. How is that reconciled with the enjoyment of absolute powers by 
Tajammal alone within a few months before? The phenomena are 
mexphcable on the theory of proprietorship in Tajammal and Kazim 
±5uo they are clear enough if we suppose the two uncles to have been 
managers m exceptional honour and moral authority, “ with the reins of 
management of the estate affairs in their hands ; ’’ and that is what their 
Ijordships conclude to be the true state of the case. 

After the death of Badshah it seems that the mutual relations which 
subsisted between him and the defendant were continued for a while as 

or when dissension 

1 material to enquire. What is material is to see if the 

plaintiti s dealings with the estate after it vested in him have precluded 
him from making his present claim. 

November 1878. Four days afterwards the 
plaintiff and his cousin Dildar, the eldest son of Tajammal. presented an 
application for mutation of names. They stated as follows •— 

Badshah Husain Khan, 
tatukhdar of the Bhatwamau estate, breathed his last on 21st November 

la/rt, and that according to the usage and custom of gaddi-nashini prevail- 

gin our family, we, the heirs of the deceased talukhdar, have unanimously 

Muhammad Kazim Husain Khan, son 
ot All Dakhsh Khan, our own uncle, the head of our familv, our patron 

o°th6™ecea°sed'^’ qualified in every way as a gaddi-nashin in place 

And they prayed for mutation to Kazim. 

application the plaintiff on the 26th [99] February 
preceded bhur^**^*^° statement which, after reference to the application, 

Even now, without coercion and reluctance, and of mv own free 
will and accord, I do affirm the application and give my cordial assent 
to the same being granted for these reasons, namely, first such a conduct 
on my part is the natural consequence of the cordiality, confidence and 
mutual love and affection prevailing in our family, and similarly it was 
due to the cordiality existing between my father and my uncles, that those 
persons, though themselves real owners of the estate, caused the lambar- 
dari ot their ancestral and self-acquired estate to be recorded in the name 
of my deceased brother Badshah Husain Khan ; and, secondly on 
account of the same love and amity my said uncle was so thick and thin 
with my late brother, as if the two had only one soul for two bodies ; and 
my deceased brother ratified and admitted for ever the absolute proprietary 
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powers exercised, and formal proceedings taken by the said uncle under the 
power-of-attorney, dated 30th April 1873, executed in favour of my said 
uncle, which I may call a will. Under these circumstances the late 
Badshah Husain Khan shall, as it were, be alive during the life time 
of the said uncle. The affection and amity of feelings prevailing between 
my late brother Badshah Husain Khan and my said uncle were only 
equalled by the kindness shown me by the said uncle. I too cherish the 
same feelings of obedience and love to my said uncle, as it was my duty 
■ to cherish to the said two souls during the lifetime of my late brother. 
Therefore in my said uncle I recognize a living representation of my late 
brother in flesh and blood. I make this request with all pleasure and 
pray that the Government may accede to it, and the name of my said 
uncle may be recorded in the lambardari register. Because of his kindness 
I am quite certain of my becoming a proprietor on his demise. Being 
thus confident why should I make any other application than the one I 
make against the time-honoured customs? 

Upon these representations mutation was effected in favour of 
Kazim. 

These proceedings seem to have caused great difficulty in the 

[100] Courts below. Apparently in both Courts it was considered that 
unless the plaintiff could displace his statements by showing his ignorance 
of their being made, or that he was pressed into making them by the 
defendant, his case would be defeated, or at least seriously damaged. 
Indeed, the District Judge thought that the plaintiff must procure formal 
cancellation of the mutation before he could maintain the suit. Accordingly 
those questions have been elaborately tried and argued. In order to 
show first his ignorance and secondly pressure by the defendant, the 
plaintiff has told stories which both Courts have found to be entirely 
false. The Court of Appeal thought that undue influence might be properly 
inferred from the relative positions of uncle and nephew, from the highly 
suspicious character of the applicatiou and statements, and from the false 
reasons assigned for mutation, especially the false statement of e 
family custom. 

Their Lordships do not enter into this discussion. They do not see 
how the proceedings bar the right of the plaintiff to assert his legal title. 
Supposing that in 1878 be believed them to be true and made them 
spontaneously, why should he not assert the true state of the case after 
he has learned it? An Oudh taliikh cannot be transferred like an ordinary 
estate under Mahomedan or Hindu law, because the Oudh Es'^ates Act 
requires special modes of transfer. It is not now contended that the 
mutation operated as a transfer. It would be absurd to suppose that the 
plaintiff made any misrepresentation to the defendant ; neither was the 
situation of the defendant altered in any way to his prejudice. No 
consideration was given by the defendant, nor is there anything in the 
transaction to create a trust. Possibly it might have given the defendant 
a possession on which time would run ; but if so time has not run long 
enough to create a bar. Mr. Ross, who pressed this part of his case very 
earnestly though with great fairness, rested mainly, as their Lordships 
understood, on the admission of title made by the plaintiff ; but a gratuitous 
admission may be withdrawn unless there is some obligation not to with- 
draw it ; and there is not here any title on which such an admission can 
rest. If then there is no transfer, no estoppel, no bar by time, no trust, why 

[101] should not the plaintiff assert his legal rights, whatever he may, in 
ignorance of the facts or in deference to his uncle or for any other cause 
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not injurious to the defendant, have admitted ? Their Lordships hold that 
ha can assert them, and they will humbly advise Her Majesty to affirm 
the decree of the Court of the Judicial Commissioner and to dismiss the 
appeal. The appellant must pay the costs. 

Appeal dismissed. 

Solicitor for the appellant : Mr, J. F. Watkins. 

Solicitors for respondent: Messrs. Young, Jackson, Beard d; King. 


26 C. 101 = 2 C.W.N. 575. 

ORIGINAL CIVIL. 

Before Mr. Justice Jenkins. 

Rajendro Nath Sanyal v. Jan Meah.* [5th May, 1898.] 

Summons, service of-^Civil Procedure Code {Act XIV of 1882). ss. 79, QO—Affidavit of 
servuie of summons, sufficiency of. 

Where a defendant cannot be found the affidavit of service must show — 

(1) That proper efforts were made to fiod him ; and 

(2) That the copy of the summons was affixed on the door of the house ia 
which the defendant ordinarily resided at the time of service. 

Whether or not these conditions are established to the satisfaction of the Court 
must in each case depend on its own particular circumstances, 

£P.. 5 C.L J. 555 (557) ; R., 30 B. 623 = 8 Bom. li.R. 757.] 

In this casa a question arose as to the sufficiency of the proof of 

service of the summons under the last paragraph of s. 80 of the Civil 
Procedure Code. 

The defendant did not appear at the hearing. 

Mr. K. N. Sen Gupta, for the plaintiff. 

RULING. 

Jenkins, J, The sufficiency of service comes constantly before the 
dealing with undefended cases, and as it appears to have been 
thought that I have laid down a rule of practice on the subject beyond the 
provisions of the Code, I am desirous of removing that misapprehension. 

1,1 02J Section 79 provides that “ when the serving officer delivers or 
tenders a copy of the summons to the defendant personally, or to an 
agent or other person on his behalf, he shall require the signature of the 
person to whom the copy is so delivered or tendered to an acknowledg- 
ment of service endorsed on the original summons.” Then in s. 80 it is 
further provided that, if the defendant or other person refuses to sign 
the acknowledgment, or if the serving officer cannot find the defendant, 
and there is no agent empowered to accept the service of the summons 
on bis behalf, nor any other person on whom the service can be made, the 
serving officer sball affix a copy of the summons on the outer door of the 
house in which the defendant ordinarily resides and then return the 
original to the Court from which it issued, with a return endorsed thereon 
or annexed thereto stating that he has so affixed the cony and the circum- 
stances under which he did so.” 

It will be seen, therefore, that (leaving out of consideration the con- 
tingency of there being an agent) the primary method of service is bv 
tendering or delivering a copy of the summons to the defendant personally 
and obtaiqing bis acknowledgme nt. It ia obvious, however, that this 

Original Civil Suit No. 182 of 1898. 
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mode may fail for one of two reasons : either the defendant may refuse to 
sign the acknowledgment, or it may be impossible to find him. and accord- 

ORirTNAT ^ method of service by affixing a copy of the summons is provided. 

URibiNAD Apart from refusal to sign there are two necessary conditions to the 

Civil. validity of this mode of service : 1st, the serving officer must have been 

unable to find the defendant, and 2ndly he must have affixed a copy of 
the summons "on the outer door of the house in which the defendant 
ordinarily resides " and return the original to the Court in the manner 
prescribed by the Code. 

I will shortly deal with these two conditions. For the purpose of 
establishing that the defendant cannot be found it must be shown that 
piopei efforts to find him were made, as, for instance, that the serving 
officer went to the place or places and at the times at which it was 
reasonable to expect he would be found. Then to satisfy the second 
condition it must be shown that the copy was affixed on the door of the 
house in which the defendant ordinarily resided at the time of service. 

[1033 Whether or not these conditions are established to the satis- 
faction of the Court must in each case depend on its own particular 
circumstances. These requirements are prescribed by the Code and not by 
any rule of practice outside the Code, and having regard to the applications 
so frequently made under s. 108, I have always thought it necessary to 
closely scrutinize the mode of service on which reliance is placed. In this 
particular case I am satisfied that the service was in accordance with tho 
provisions of the Code, and is therefore valid. 

Attorneys for the plaintiff : Messrs. Sen d Co. 


26 C, 103 = 3 C.W.N, 38. 

APPELLATE CIVIL. 

Before Mr, Justice Banerjee and Mr, Justice Pratt, 


SOURENDRA MOHAN Tagore (Defendant No, 3) v, SURNOMOTI 

(Plaintiff),'^ [13bh July, 1898.] 

Landlord and Tenant— Liability jor Rent-Eequlation VIII of 1819, s, 6— Liability of 
the transferee of a fractional share of piitnj to pay rent—Personal liability of putni- 

stijnilati^^ putni lease that arrears of rent 

should be realized by auction sale of the putni— Bengal Tenancy Act ( VIII of 1886), 


Although the transferee of a fractional share of a putni cannot enforce 
registration of his name on payment of the necessary fee and tender of the 
requisite security, yet the transfer is not altogether void, and he is liable for 
rent severally and jointly with the registered tenant, if the landlord chooses to 
recognize him as one of the joint holders of the putni, and he is also liable for 
the entire rent of the putni estate. 

Notwithstanding a stipulation in the putni lease that on default of any 

instalment of rent, the landlord shall be entitled to realize the same by auction 

sale of the mehal, the putnidar is also personally liable for the rent of the 
said mehal, 

Fotick Chunder Ley Sircar v. Foley (1) and Tarini Prosad Roy v. Narayan 
Kumari Debi (2), referred to. 


[N.F., 18 C.L.J. 29=16 Ind. Cas, 865 
6 O.W.N. 794 (796).] 


F., 8 C.L.J. 654; R.. 4 C.W.N. 590 (698); 


Appeal from Original Decree No. 63 of 1897, against thedeoree of Baba Auante 
Ram Ghose, Subordinate Judge of Nuddea, dated the 21st of January 1897. 

(1) 15 0. 492. (2) 17 0. 301. 


670 



XIII.] 


SOURENDEA MOHAN TAGORE V. SURNOMOYI 26 Cal. 105 


This appeal arose out of a suit brought by the plaintiff, respondent, 
for arrears of rent and cesses due in respect of a putni [104] tenure. 
Pergunnah Plassey, on the allegation that the putni was granted by the 
plaintifi’s predecessor on the 10th of Sraban 1251 B. S. (25Gh July 1843) 
to Kesab Chandra Eoy ; that it passed by successive sales for arrears of 
rent under Eeg VIII of 1819, first to Tarini Prosad Ghose, and 
^ter him to Eakhal Das Mukerji, and then by inheritance to Sarat Moni 
Davi and Haridasi Devi, defendants 1 and 2 ; and that by some arrange- 
ment with defendants 1 and 2 the defendant No. 3, Eaja Sir Sourendro 
Mohan Tagore, was in joint possession with them of the putni during the 
period for which rent was claimed, that is, the year 1301 (1894-95) 

The defence of defendant No. 1 was to the effect that she was entitled 

to eight annas, that is a moiety, of the putni ; that the said eight annas 

share was leasea m perpetuity to the defendant No. 3 in two equal 

halves, one by the defendant No. 1 and the other by her predecessor in 

title defendant No. 2, with a stipulation in each case that defendant No, 3 

should pay to the zemindar the putni rent payable in respect of the said 

^are, and that consequently the defendant No. 3 and not defendant 
ilO* 1 was liablo for tho root c]aiQ]6d« 

fi, f No. 2 was denial of liability on the ground 

that she did not any longer own any interest in the putni 

I ® defendant No. 3 was that he was not liable for the 

rent claimed, as he had not been recorded as pwiiuiar in the plaintiff’s 

and as he had i^de a gift of his interest in the tenure to one 
Danesh Prokas Ganguli m Kartick 1302 (October 1895). 

fi, exempted defendant No. 2 from liability and gave 

claimed ^ making defendants 1 and 3 liable, for the amount 

thn defendant No. 3 preferred this appeal making 

^ ff -“°°dent. and it was contended on his behalf— /irst, 

nliTint against defendant No. 3. as the 

pkint disclosed no cause of action against him ; secondly, that even if any 

extent of hfs made against him, it ought either to specify the 

^ plaintiff should in the first 

Lt^ounT do ^ realization of the 

interest at f '>'^at the decree ought not to have allowed 

inter^t at the rate claimed during the pendency of the suit. 

^r. Hash Behary Ghose, for the appellant, 
ent Sreenath Dass and Babu Promotha Nath Sen, for the respond- 

(Banerjee and Pratt, JJ.) after 
s ating the facts of the case as above, continued as follows : 

JUDGMENT. 

*^®8’»'mg of the appeal an objection was raised on behalf of the 
SendantT^l ^wh appeal could not proceed in the absence of 

f if decided in favour of the 

irrtil P 1 " respondent und^r s. 559 o" the G^e 

it be^mes unnecessary to say more on this point. * 

With reference to the first contention of the appellant it is enoueh to 
.,y tb.t, our opm.ou, Ih, plulot diuoloro. . .uffloi.uTii 
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against the defendant No. 3, when it alleges that defendant No. 3 was. by 
an arrangement with the other defendants, in possession of the putni jointly 
with them, and when it asks for a decree for the arrears of rent due in 
respect of the putni. Such a decree may be executed by the sale of the 
putni which will pass the entire tenure and not merely the right, title and 
interest of the judgment-debtor ; and to a suit in which such a decree may 
be passed a party in the position of defendant No. 3, who has an interest 
in the putni, must clearly be a proper party. 

Nor is there any good reason why the suit should not be decreed 
against defendant No. 3. It is not disputed that during the time in respect 
of which rent is claimed in this suit, defendant No. 3 held and owned an 
eight-anna share of the mehal Pergunnah Plassey as putnidar^ and the 
remaining eight annas as mourasi ijardar under defendant No. 1. The only 
ground urged for exempting defendant No. 3 from liability is. that his name 
has nob been registered as a tenant in the plaintiff’s office, and that s. 6 of 
the Reg. VIII of 1819 stands in the way [106] of his name being so 
registered, he being a transferee of only a fractional share of the putni. Now, 
though it is quite true that the latter part of s. 6 of the Reg. VIII of 181^ 
provides that the right of the transferee to enforce registration of his name 
on payment of the necessary fee and tender of the reauisite security does 
not extend to the case of transfer of a fractional share of a putni, yet it does 
not follow that the transfer of a fractional share of a putni is altogether 
void, or even that the transferee of such a share is not liable for rent 
jointly with the registered tenant, if the landlord chooses to recognise him 
as one of the joint-holders of the putni. The portion of the section to 
which reference is made runs thus: ** It is hereby provided that the rules 
of this and of the preceding section shall not be held to apply to transfers 
of any fractional portion of 2 k putni taluk, nor to any alienation other thai> 
of the entire interest ; for no apportionment of the zemindar’s reserved rent 
can be allowed to stand good unless made under his special sanction.” 

The true meaning and intention of the provision is, we think, not to- 
make the alienation of a fractional portion of a putni taluk without the 
sanction of the >:emindar absolutely void, nor even to exempt the transferee 
from liability for rent jointly with the transferor if the landlord chooses to 
recognise him as one of the joint holders of the putni, but only to prevent 
any splitting of the tenure and apportionment of the rent without the 
sanction of the landlord, as the concluding words of the section, which 
contain the reason for the provision, clearly shew. 

The first contention of the appellant must therefore fail. 

The second contention of the appellant has two branches, which wo 
shall consider separately. 

The first branch of the 'second contention, namely, that the deoreO' 
against the defendant No. 3 ought to specify his liability, and as he is the 
purchaser of only one-half of the putni his liability should be limited 
to ono-half of the amount decreed, is, we think, completely met by 
the provision of s. 6 of Reg. VIII of 1819 just quoted above. It 
is argued for the appellant that if the landlord sues the transferee, he* 
by so doing waives the benefit of the provisions in s. 6 relating 
to alienation of a part only ol the putni, and that if the decree [107] 
makes the transferee of a part only of the putni jointly and severally- 
liable with the transferor for the entire rent it throws on the transferee » 
heavier liability than wliat should justly attach to him. 

We do not consider this argument sound. By suing the unregistered 
transferee of a parb^of the putni jointly with the transferor, the zemindai? 


673 



XIIL] 


SOTORNDRA MOHAN TAGOBE V. SURNOMOTI 2.6 Ca;L 108 


pnly recognises him as one of fche joint holders of the putni^ but becaua© 
he does so, he cannot be said to have waived the right secured to him by 
s. 6 of Reg. VIII of 1819 to preserve the unity of the tenure hpld under him 
without splitting it and apportioning its rent. And as for the hardship of 
throwing on the transferee of a part of iheputni the joint liability fdr the 
rent of the whole, it is in the first place the result of the transferee’s own 
act in accepting the transfer without the previous sanction of the zemindar 
to an apportionment of the rent. And in the second place, the 
hardship is only apparent and not real ; whereas the opposite view would 
in a case like the present involve real hardship on the transferor. For 
if the transferee of a part of the putni is made to pay the rent of the 
whole he can always obtain contribution from the transferor or owner of 
fche remaining part ; and m this particular case fche transferee has taken 
care fco stipulate in the mourasi lease he has taken of the remaining share 
from the transferor or owner of that share, that he is to pay the Zemindar’s 
rent out of the amount payable by him as rent of the mourasi tenure ; 
whereas if the transferor or owner of the remaining share, that is the 
defendant No. 1, were alone made liable for the entire rent, it would be 
throwing on her the burden of paying what the defendant No, 3 has already 
undertaken to pay for her. Moreover, if the entire rent be realized from 
defendant No. 3, no suit for contribution will be necessary, as that defend- 
ant can always set off the amount paid in excess of his liability and on 
account of defendant No. ] , against the mourasi rent due to defendant No. 1; 
whereas, if fche decree is made against defendant No. 1 alone, a suit by 
her against defendant No. 3 would be inevifcable ; so that the decree made 
by the Court below may result in preventing a multiplicity of suits. 

The first branch of the appellant’s second contention should, in our 
opinion, therefore fail. 

[108] The second branch of the second contention, namely, that the 
decree ought to direct the sale of fche putni tenure in the first place, is 
sought to be based on the terms of the putni lease as well as on the pro- 
visions of the rent law. But the clause in the putni kabvliyat^ which is 
relied upon and which runs in these words, namely, “ If I fail to pay the 
money due for auy instalment, you shall be entitled fco realize the same 
with infceresfc from fche first day of fche month following fche one for which 
default shall be made by auction sale of the said mehals under fche provi- 
sion of Reg, VIII,” is only an enabling clause and cannot be taken as res- 
tricting the landlord’s right fco bold fche tenant personally liable for the renfc.- 
Nor is there anything in the Regulation (VIII of 1819) fco support 
the contention urged, while, on the contrary, the third clause of s 17 of the 
Regulation would go fco show that arrears of putni rent other than those 
for the current year (and those claimed in this suit are of that description) 
become the personal debt of fche talukdar. And s. 65 of the Bengal Ten- 
ancy Act, which is fche provision of the rent law relied upon by fche learned 
vakil for fche appellant, has been held not fco limit in any. way the personal 
liability of the tenant for rent. See Fotick Chunder Dey Sircar v. Foley (1), 
and Tarini Prosad Moyy, Narayan Kumari Dehi (2). 

The third contention of the appellant is, in onr opinion, equally unsus- 
tainable. There is no reason shown why interest should not run at the rate 
at which the Court below has allowed it during the pendency of fche suit. 
The Court has by s. 209 of the Code of Civil Procedure full discretion to 
award interest at such rate as it considers reasonable during the pendencv 
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of the suit : and having regard to the rate allowed, which is not very highj 
to the nature of the defence, and to the groundless objections upon which 
paynaent has been withheld, we do not think that there is any reason for 
reducing the rate of interest. 

The grounds urged before us, therefore, all fail, and the appeal must 
consequently be dismissed with costs. 


S. c. G. 


Appeal dismused. 


26 C. 109 = 3 C.W N. 76. 


[109] APPELLATE CIVIL. 

Before fSlr. Justice G hose arid Mr. Justice Rampini. 

H. W. Hudson {Defendant) v. Basdeo Bajpye (Plaintiff).'*' 

[I2Dh August, 1898.] 


Parties— Adding parties on appeal— Bespondents— Power of the appellate Court to add 
parties as respondenis—Code of Civil Procedure {Act XIV of lsy2), s. 659 , 

4 

C, owner of a factory, executeJ a hundi in favour of B% and purchased land 
from B from the proceeds thereof. C then sold his factory to H who obtained 
possession of the land. In a suit brought by B upon the hundi, C and H were 
made defendants, but C aid not appear in the first instance and an ex parte 
decree was passed against him alone. C appealed against B without making 
a party respondent, to his appeal. The lower appellate Court passed an order 
adding H as a respondent, and e\entually passed a decree against if. On 
second appeal by H to the High Court, 

He/d, referring to s. 559 of the Civil Procedure Code (1882). that the lower 
appellate Court was right in adding if as a party respondent to the appeal 

Atma Ram v. Balkishen (1), dissented from. Upendra Lai Mukerjee v. 

Gxrindra Nath Mukerjee (2), and Manickya Moyee v. Boroda Prosad Mookerjee (3) 
referred to. 


(F., 36 C. 538 (539) = 12 C.W N. 720 ; 3 Bom. L.H. 172;Appr.,31 C. 643 (F.B) = 8 

C.W.N. 496; R.. 28 M. 229 (233) = 16 M.L.J. 212 ; 12 O.L.J. 1.37 (143) = 5 Ind. 
Cas. 654 ; 14 C.P.L R. 46 (48) : 18 M.L.J. 462 = 4 M.L.T. 104 ; 23 P R 1901 = 
17 P.L.R. 1901.] 


The action, which gave rise to this appeal, was foundstl upon a hundi, 
executed by C. F. Carleton, owner of Byria Indigo Factory, in favour of 
the plaintiff Basdeo Bajpye, and the greater part of the loan was for the 
purpose of a purchase of certain land from the plaintiff himself. Carleton 
afterwards sold the factory with all its liabilities and dues to H. W. Hudson, 
who obtained possession of the land aforesaid. The present suit for 
recovery of money due upon the hundi was brought against C. F. Carleton 
as defendant No. I, and H. W. Hudson as defendant No. 2. The defend- 
ant No. 2 alone appeared in the first instance and pleaded that there was 
no cause of action against him. The Munsif held that the defence was. 
^ood. The defendant [110] No. 1 then applied for permission to file his; 
written statement, but his application was refused and the suit was 
decreed ex-partc against him. The defendant No. 1 appealed against that 
decree making the plaintiff only respondent to the appeal. Subsequently,, 
the defendant No. 2 was made a respondent by an order passed by the 
Court of appeal, and eventually the Munsif’s decree was set aside and a 
decree passed against defendant No. 2, which provided that in case the 

•Appeal from Appellate Decree No. 309 of 1897, against the dccreo of Babu Qopi’ 
Nath Mattoy, Subordinate Judge of Sarun. dated the ‘2l3t of December 1896, modifying; 
Abo deoree o( Habu Jadupati Banerjoa, Munsif of Motihari, dated the ISth of April l896* 

(iy6 A. 26e. (2) 25 C, 665, (3) 9 0.366.. ;, v. 
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plaintiff failed to ^realize the entire amount from the defendant No. 2, 
defendanb No. 1 should be liable for the balance. 

The defendant No. 2 appealed to the High Court, and one of the 
grounds urged was , That the Court below was wrong in making the 
defendant No. 2 a party resuondent and passing a decree against him, 
notwithstanding that the plaintiff did not appeal against the decree of the 
Court of first instance by which the defendanb No. 2 was released.*’ 

The arguments and cases cited on bouh sides sufdcientlv anpear from 
the judgment of the High Court- 

Dr. Bash Behan G/iose and Babu Satis Chandra Gho^e, for the 
appellant. 

Babu Saligram Singh and Babu Lalcshmi Narayan Singh, for the 
respondent. 

The judgment of the High Court (Ghose and Rampini, JJ.) wasas 
follows : — 


J UUGMHNT. 

This appeal arises out of a suit for recovery of certain money udou a 

bearing date the llbh September 1892, executed by the defendant 

No. 1 Charles Bredenc Carleton in favour of, the plaintiff. It appears that 
at the time of the execution of the hundi, Carleton was the owner of the 
Byria lactory, and that the plaintiff had purchased at an execution sale the 
holding of a certain raiyat, which Carleton was anxious to buy from him 
the plaintiff. Carleton, however, was rather short of money then and he 
borrowed theamounb required for the purchase of the property by the execu- 
tion of the h'undt in question. No conveyance of the property, however was 
executed by the plaintiff at that time, for reasons to which it is nob 
necessary for [. 11 ] us to refer. Subsequently, the Byria factory, with all the 
lands appertaining to it, was transferred by Carleton to the other defendant 
Hudson ; and the correspondence, to which our attention has been called 
by the learned vakils on either side in the course of the argument before 
U3. shows distinctly that the land, which it was arranged should be con- 

veyed by the plaintiff to Carleton. came into the hands of Hudson, and he 
held It for the purposes of raising indigo on it. 

.-u concerned, was a suit instituted bv 

the plaintiff against both Carleton and Hudson ; and the relief that the 
plaintiff asked for was as against both the defendants. The Court of first 
mstance, however, held that there was no cause of action, so far as the' 
detendant Hudson was concerned, and that the decree should go against 
Carleton alone ; and a decree was accordingly made. Prom that decree 
the defendant No. 1, Carleton. appealed, and one of the grounds that was 
set out in his petition of appeal to the lower appellate Court was that 
inasmuch as he had sold his right and interest in the Bvria factory’ 

(the appellant) could not be held liable for the debts due to the plaintiff 
and that the liability was in the proprietor of the factory. The Subordi- 
nate Judge, before whom th^ appeal came on for trial, was of opinion that 
having regard to the provisions of s. 559 of the Code of Civil Procedure’ 
Hudson should be made a party respondent to the appeal, he not having 
been made a party to it by the defendant No. 1. Hudson was aceordindv 
made a party and the Sub-Judge in dealing wiih the merits of the case 
held that ^6 defendant Hudson was liable to pay the plaintiff the money 
claimed. He. accordingl^y. modified the decree of the Court of first instance 
m this wise, namely, that a decree, should be made against Hudson for 
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payment of tbe money claimed with costs, and that, if by execution of 
such decree, the plaintiff be unable to realise the whole of the decretal 
amount from him-, then the defendant No. 1 should be made liable for 
the balance. ' 

The appeal before us is by the defendant No. 2, Hudson ; and it has 
been urged by the learned vakil on his behalf that inasmuch [ 112 ] as no 
appeal had been preferred by the plaintiff against the decree of the Court 
of first instance, dismissing his claim as against the defendant. Hudson, 
the Subordinate Judge was wrong in law with reference to the provisions 
of s. 559 of the Code of Civil Procedure, in making him a party respondent 
to the appeal preferred by the defendant No. 1. It has been further con- 
tended that inasmuch as the suit of the plaintiff, so far as the defendant 
No. 2 is concerned, has been based upon the allegation that the defendant 
No. 1. when he sold the factory to the defendant No. 2, deposited with 
the latter the amount covered by the htindi, and gave instructions to him 
to pay that money to the plaintiff, and inasmuch as that allegation has 
not been held by the Subordinate Judge to be proved, and also, inasmuch 
as the documents referred to in the judgment of the lower appellate Court 
do not warrant the conclusion at which the Subordinate Judge has arrived, 
the decree passed by him is bad in law. 


In support of the first contention raised before us, the learned vakil 
for the appellant has relied upon the ease of Atma Ram v. Balkhhen{l) 
as showing that the Subordinate Judge ought not to have added Hudson 
as a party respondent when no appeal had been made by the plaintiff 
against the decree of the Court of first instance. This case, however, 
has been considered in a recent case before this Court, namely, the case 
of Upcndra hall Miikerjee v. Girindra Nath Miikerjee (2). where a Division 
Bench of the Court, disagreeing with the view expressed by the Allahabad 
High Court in Atma Rain v. Balkishen (l), came to the conclusion, in 
circumstances somewhat similar to those in the present case, that it is 
quite open to the anuellate Court, with reference to the terms of s. 559 of 
the Code, to add a party as respondent to an appeal when no appeal had 
been made against him. We must confess that the matter is not altoge- 
ther free from doubt ; but having given it our best consideration we must 
say that our doubt is not so very strong as to necessitate our differing 
from [ 113 ] the view expressed in the case of Upendra hall Mukcrjee v. 
Girindra Nath Mukcrjee (2) ; and we think it is diflQoult to say that the 
defendant Hudson was not interested in the result of the appeal preferred 
by Carleton, or that his presence in that appeal was nob necessary for the 
due adjudication of all the points arising in it. We might, in this 
connection, also refer to some of the observations of this Court in the 


case of Manickya Moyee v. Boroda Prosad Mookerjee (S), where, in a case 
where the appeal was preferred by the plaintiff, and the plaintiff omitted 
the name of one of the necessary defendants from the category of respond- 
ents, and this Court in appeal thought it necessary to add him as a party 
respondent, the learned Judges observed that they had the power to direct 
that that person be made a party to the appeal “ inasmuch as the 
mortgagee-respondent ** (that is. tbe person against whom the appeal had 
been preferred) *' has in a way a right to relief over against him, and it 
is proper that all questions in dispute should be settled so as to prevent as 
far as possible further litigation.** It seems to us in this ease that it was 
necessary for the purpose of settling all questions in dispute between the 
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parties, and with a view to prevent future litigation in relation to the same 
matter, to make Hudson a party respondent to the appeal preferred by the 
defendant No. 1 to the lower appellate Court. We accordingly overrule 
the first objection. 

With regard to the other point raised before us, no doubt the main 
allegation upon which the suit was brought, so far as the defendant No. 2 
was concerned, was that defendant No. 1, while selling to the defendant 
No. 2 the Byria factory, placed in his hands the money covered by the 
hundi, and instructed him to deliver the same to tbe plaintiff. We do 
not know whether there is any evidence upon this record in support of this 
allegation ; but certainly the Subordinate Judge has nob come to any 
finding upon it. What he does find is practically that the defendant No. 2 
took upon himself the liability of paying the money due under tbe huy}di 
to the plaintiff when the Byria factory, with all the lands appertaining 
thereto, was transferred [114] to him. The letters, however, to which 
he refers do not by themselves warrant the conclusion at which he has 
arrived. Bub we have examined the whole of the correspoudence placed 
before us on behalf of the appellant in this connection ; and it seems to 
us that the letters marked A and B, coupled with what the defendant 
No. 2, or rather his manager, wrote in reply to the plaintiff, do indicate 
clearly that the defendant No. 2 did understand that after the transfer had 
been made to him it was he who had to pay the money covered by tbe 
hundi to the plaintiff. That being so. and it being quite clear thac the 
land for the purchase of which this money was borrowed from the plaintiff 
was indisputably in his possession, though it is alleged in one of the 
letters that be had given up the land and left it free to the plaintiff to 
resume possession thereof, it seems to us that in equity the plaintiff is 
entitled to maintain the judgment which has been pronounced in his 
favour, namely, that the defendant No. 2 shall be made liable for the 
money claimed, and that in the event of the whole amount of such money 
not being recovered by the plaintiff from him, the defendant No. 1 shall 
be liable for the balance. 

With these observations we dismiss this appeal with costs. 

Appeal dismissed. 


26 C. lU. 

APPELLATE CIVIL. 

Before Mr, Justice Banerjee and Mr, Justice Stevens. 


Bishun Churn Roy Chowohrv: and others {Defenda^its) v. 

JOGENDRA Nath Roy and othkrs {Plaintifis) * 

[25th July. 1898.1 

Civil Procedure Code {Act XIV of 1882), ss. 544. 559 and t^\~Crcss-ohjection-^Persons 
interested tn the result of the appeal — Whether a respondent can preftr a cross objec- 
tion against another respondent— ‘Added respondent. 

In a suit for possession of land f be Court of first instance decreed the plaintifis’ 
suit in part against the defendants Some of the defendants appealed to the 
High Court without making the other defendants party respondents. The plaint- 
iffs preferred cross-objections under s. 561 of the Code of Civil Procedure. The 
?T defendants were added [118] as respondents by an order of the 

High Court to tbe effect that they m ight be made parties without prejudice to 

frona Original Decree No. 170 of 1890, against the decree of Babu Khetter 
Prosad Mukerjee, Subordinate Judge of Faridpur, dated the 20th of February 1890. 
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any objection that might urged on their behalf at the hearing of th^ appeal. 

The non-appealing derendants at the hearing of the appeal contended that they 

were wrongly made parties, and that the plaintiiS^ could not urge their cross- 
objection as against them* 

Htld, that the non-appealing defendants were persons, who were interested in 
the result oi the appeal, within the meaning of a. 559 of the Code of Civil 
Procedure, and that therefore they were rightly made parties. 

Held, also, that as a general rule tbe right of a respondent to urge cross-objec- 
tions should be limited to his urging them against the appellant, and it is only 
by way of exception to this general rule that one respondent may urge a 
cross objection against another respondent, the exception holding good." among 
other cases, in those in which the appeal of some of the parties opens out questions 
which cannot be disposed of completely without matters being allowed to be 
opened up as between co respondents ; but as there was nothing erceptional in 
this case, the plaintiffs were not allowed to urge their cross-objections against 
the Don-appealing defendants. 

[P.. 28 A. 95 (971 = 2 A.L.J. 667 = A.W.N. (19051 200; 30 C. 655 (658) ; 7 Ind. Gas. 505 
— 213 P.L R. 1910 = 86 P.W.R. 1910; Commented on. 103 P. L R. 1914 = 197 
P L.R. 1914 = 20'^ P W.R. 1913 = 22 Ind.Cas. 785 ; R , 35 C. 638 (540) = 12 O.W 
N. 720 : 2S M. 229 (233)= l.o M.L J. 212 ; 12 C L J. 137 = 5lnd Ohs. 654 ; 15C. 

L. J. 61 = 16 C.W.N. 612 (614) = 13 Ind. Caa. 653 (654) ; 14 C.P.L.R. 46 (47) : 6 
fnd. Gas. 430 (431) = 6 N.L R. 50 : 13 Ind. Cas. 906 = 11 M L T. 157 = (1912) 

M. W.N. 198 : 22 T.L.R. 183 (185).] 

The faefcs of this case, which fully appear from the judgment of tbe 
High Court, were as follow : — 

This appeal arises cut of a suit brought by the plaintiffs- respondents, 
to recover possession and mesne profits of four plots of land, some of which 
are covered with water, on the allegation that they appertain to their 
property, viouznh Dighalia, which they hold in zemindari and putui right, 
and from which ttiey have been dispossessed by an order of the Joint 
Magistrate of Madavipore under s. 145 of the Code of Criminal Procedure, 

dated the 10th May 1884. After the institution of the suit certain persons 

were added as defendants. The defence was that the suit was barred 
under ss. 13 and 43 of the Code of Civil Procedure, the plaintiffs having 
sued the defendants in a previous suit in respect of a portion of the lands 
now in dispute in suit No. 9 of 1864 and lost their suit ; that the suit was 
barred by limitation, the plaintiffs not having had possession within twelve 
years of the lands in dispute; that the lands in dispute did not appertain 
to halka No. 15 of the thakbust maps to which hnlkd the plaintiffs 
alleged the lands appertained, nor were the plaintiffs entitled to halkd 
No. 15, and that the lands appertained to the defendants’ estate. On behalf 
of the added defendants a lurther objection was taken, that the suit 
[116] was barred by the rule of three years’ limitation, those defendants 
having been added as parties more than three years after the date of the 

order under s. 145 of the Code of Criminal Procedure referred to in the 
plaint. 

The Court below was of opinion that the claim of the plaintiffs was 
barred by the principle of res judicata as to certain of the plots of land in 
dispute; that unon the question of limitation, as the evidence was unsatis- 
factory on both sides, possession should be held to follow title ; and that 
the plaintiffs had made out their title to a portion of plot No 1. It 

accordingly gave the plaintiffs a decree in respect of a portion of the land 
in plot No. 1. 

Against that decree some of the defendants preferred this appeal, and 
the plaintiffs filed cross-objections under s. 561 of the Code of Civil Proce- 
dure in respect of the portion of the claim that was disallowed. Tfao 
appealing defendants made the plaintiffs alone respondents in their appeal ; 
and at the hearing of the appeal the question was raised whether, in the 
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absence of the other defendants either as appellants or respondents, the* 
cross-objections could be heard. Accordingly a rule was issued calling 
upon the non-appealing defendants to show cause why they should not be 
made parties to this appeal. The rule was disposed of by an order to the 
effect that they should be made parties without prejudice to any objection 
that might be urged on their behalf at the hearing of the anpeal as to 
whether they ought to be made parties, and as to whether the cross- 
objections of the plaintiffs could be entertained as against them. 

Babu Lai Mohun Das and Babu Horendra Nath MooJcerjee, for the 
appellants. 

Mr. G. P. HiiL Babu Sreenath Das, Babu Basant Kumar Bose, Babu 
Amarendra Nath Ghattcrjee, Babu Saroda Churn Mitter, Babu Pramatha 
Nath Sen, Babu Harakumar Mitter, and Babu Brojo Lall Ghucker butty, 
for the respondents. 

The judgment of the High Court (Banerjee and Stevens. JJ.) 

(after stating the facts of the case as above) was, so far as is material to 
this report, as follows : — 


JUDGMENT. 


[117] The points urged in the apneal of the defendants are— 

that the Court below is wrong in holding that only a portion of the claim’ 
was barred by s. 13 of the Code of Civil Procedure, whereas it ought to 
have held that the whole of the claim was barred, partly under s, 13 and 
partly under s. 43 of the Code of Civil Procedure ; second, that the Court 
below is wrong in holding that the plaintiffs* claim was not barred by 
limitation, whereas upon the evidence it was clearly so barred ; and, third, 
that upon the question of title the Court below ought to have held that 
the plaintiffs have failed to make out their right to the lands in dispute. 

For the plaintiffs, respondents, it is urged, by way of cross-objection, 

under s. 561 of the Code of Civil Procedure, that the Court below 

is wrong in holding that any part of the claim was barred under s. 13 of 

fehe Code of Civil Procedure; second, that the Court below is wrong in 

holding that the claim as against the subsequently added defendants was 

barred by the rule of three years* limitation ; and, third, that the Court 

below was wrong in holding that the title of the plaintiffs was not made 

out with reference to a portion of the claim, whereas it ought to have 

held that the plaintiffs* title had been made out with reference to the 
whole of the land in suit. 


A prelioamary objection was taken on behalf of the defendants- 

respondents to the hearing of the cross-objections, on the double ground 

of these defendants having been wrongly made respondents in the case, 

and of the cross-objections not being tenable by the plaintiffa-respondents 
against their co-respondents. 

We shall deal with the appeal first and then with the cross-objec- 
tions, and before disposing of the cross-objections we shall consider the 
preliminary objection to their tenability. 

In support of the first contention urged on behalf of the appellants 
no tangible ground has been shown why we should hold that the land of 
plot No. 1 on the Amin's map was either included in the claim in the 
previous suit, or that the claim in respect. thereof bad been relinquished 
m that suit. In the previous suit the present plaintiffs or their predeces- 

Iw a certain 
Ma/. That AiftaZ, [118] notwithstanding some change in position and 

magnitude by the shifting of its banks by encroach menfi or recess, is 
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1898 clearly shown by the evidence bo be the same as the kkal running north: 
Jur.^25. and south as shown in the present Amin’s map, to the west of which lie 
,pp •a'lids that have been decreed in favour of the plaintiffs in this suit^ 

It cauDot therefore possibly be said that any part of the land decreed in 
LATR favour of the plaintiffs by the Court below formed part of the subject- 

r suit. Moreover, the land which the plaintiffs claimed 
26 ir7l4 former suit they claimed as being included in halkas Nos. 64 

and 16, which they alleged to be their property, and no part of the lands 
of haika No. 15 was. then in dispute; nor is it shown that the plaintiffs 
were then out of possession of any portion of the land now in dispute;: 
80 that ir, was not necessary for them to include in the former suit the 
lands now claimed by them. We must, therefore, hold that neither s. 13 
nor s. 43 of the Code of Civil Procedure can bar the plaintiffs’ claim 
to the lands in respect of which a decree has been granted in their favour 
by the Court below. 

With reference to the second point urged on behalf of the appellantsy 
namely, that the Court below should have held that the plaintiffs’ claim 
was barred by the twelve years’ rule of limitation, we are of opinion that 
though the lower Court's statement of the rule of law applicable to such 
cases may not be quite correct, and though, where the evidence on the side 
of the plaintiffs is absolutely false and unsatisfactory, it may not always be 
safe to apply the principle that possession follows title, yet having regard 
to the nature of the lands in dispute, and to the nature of the evidence, w© 
think that the safe rule to apply with reference to the claim in respect of 
plot No. 1 would be that possession followed title, as has been held in the 
cases of Eadha Gobind Roy v. Inqlis (l)and in Mahomed Ali KhaJi v. Ehaja 

Abdul Gunny (2) in which the case of Radha Gobind Roy v. Inglis (1) has 
been explained, 

[l19] IThe third contention was on the facts, and this portion of 
the judgment it is unnecessary to report.] 

Coming now to the cross-objections of the plaintiffs-respondents, w© 
must first of all dispose of the preliminary objection to the hearing of the 
same as against the defendants other than those who have preferred the 
appeal. It is urged oti their behalf that the right of a respondent to 
prefer cross-objections under s. 561 of the Code of Civil Procedure is 
limited to urging them against the appellant, and that there is no right 
accorded to one respondent to prefer cross-objections against another 
respondent. In support of this contention the third paragraph of s. 661 
is referred to, which speaks of the acknowledgment of the appellant or his 
pleader, or a notice to the appellant or his pleader, in respect of the cross- 
objections as being a necessary preliminary to their being entertained ; 
B^odlhe c?i?os of Kkermukuree Dossec v. Niiainbur Mundul (3), Hossain 
Buksh Putooah v. Baroo Beparee (4). Tarucknath Roy v. TabooruJinissd 
Choudhrain(5), Greesh Chmider Singh v. Gour MohtinBanerjee {6), Gwda- 
dhur Bailer jee v. Monmohinee Dossea (7), Lallchand v. Kudvioo Koon~ 
war , Goonomonee Dossia v. Parbutty Doiisia (9). Anunto Dass Sein v. 
Ramjoy Sein (10), Anwar Jan Bibee v. Azmiit Ali (11), Sharoda Soonduree 
Debee v. GobindMonee (12), and Alma Ram v. Balkishen (13), are relied upon 
by the learned vakils for the defendants-respondents. On the other hand, it 
is urged for the plaintiffs-respondents that the defendants-respondents being 
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clearly interested in the result of the appeal, which necessarily includes the 
result of the cross-objections, at least as against the appealing defendants, 
they have been rightly made parties under s. 559 of the Code of Civil 
Procedure, and they being thus before the Gourc at the hearing of the 
appeal and of the cross-objections, if the Gourc is satisfied upon the cross- 
objections (which must be heard) that the judgment of the Court [1203 
below is wrong, there is nothing in the law to prevent id from doing full 
justice and from reversing or altering the decree of the Court below upon 
the cross-objections, not only as against the appealing defendants, but also 
as against the defendants who have been subsequently brought on. the 
record as party respondents. It was further urged that the rule that one 
respondent cannot urge cross-objections as against another respondent 
cannot be correct in its broad generality, but must be taken subject at least 
to one exception, namely, that when a case in the Court below proceeds 
upon a common ground with reference to all the defendants, in an appeal 
by some ol them only, cross-objections against all o( them may be urged, 
just as in an appeal by some of them the entire decree may be set aside 
undar s, 544 of the Code of Civil Procedure in favour of all the defendants. 
And 1*1 suuport of this view the cslsq of Anuiid Chancier Goopto v. Mohesh 
GhunderMozoomlat {l)^PranKish.orc Deb v. Mahomed Ameer i^)^Timmayya 
Mada v. Lukshmaiia Bhakta (3), and Upendra Lai Mztkerjee v, Girindra 
Nath Mukerjee (4) have been referred to. 

The question raised in the preliminary objection, which has given 
rise to some conflict of decisions, is not altogether free from difficulty. 
Thera are no doubt considerations both ways. On the one hand, it may 
be said that the right of urging cross-objections on the part of the respondent 
ought to be limited to urging them as against those of his adversaries in 
the Court below, who are dissatisfied with the decree of that Court, and 
who have preferred an appeal against the same, and that other parties, 
who have not preferred any appeal against the decree of the Court below, 
and against whom no appeal has been preferred, ought to be left unaffected 
by the appeal, except so far as it may benefit them under the provisions 
of 8. 544. On the other hand, it may be urged tbat cases may arise in 
which the appeal of some only of the defendants or of the plaintiffs may 
open UD matters which render it necessary for the ends of justice that the 
[121] whole case should be gone into, and some of the respondents should 
be allowed the opportunity of urging cross-objections against their 
co-respondents. 

Upon a consideration of the cases cited and of the arguments on both 
sides, we think that there are two questions that have to be separately 
considered firsts whether the non-appealing defendants have been rightly 
added as respondents; and, second, whether, if they have rightly been 
added as respondents, it is open to the plaintiffs respondents to urge 
cross-objections against them. 

With reference to the first question we think that the answer should 
be in the affirmative. Upon the appeal of the defendants appellants the 
plaintiffs have taken cross-objections which must be maintainable against 
the appealing defendants ; and if they are successful, they may result in 
letting the plaintiffs into possession of the lands in respect of which the 
plaintiffs* claim has been dismissed in the Court below, at least to the 
extent of the shares of the apnealing defendants, and may thus affect the 
non-appealing defendants by introducing strangers who may interfere with 
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their possession. It must, therefore, be held that the non-appealing 
deiendants are persons who are interested in the result of the apneal 

within the meaning of s. .559 of the Coda of Civil Procedure, and, if that 

IS so, fchey have been riehbiy made parties. 

Upon the second question, we are of opinion that no hard and fast 
rule can be laid down, and that the correct orinciple deducible from the 
cases cited may be shortly stated thus. As a fleneral rule the right of a 

respondent to urge cross-objections should be limited to his urging them 

against the appdiants ; and it is only by way of excention to this general 

rule that one respondent may urge cross-objections as against the other 

respondents, the exception holding good (we do not attemot to lay down 
any definite exhaustive rule on the point) among other cases in those in 
which tne appeal, of some of the parties opens out questions which canoot 
be disposed of completely witfioufc matters being allowed to be opened up as 
between co-respondents. One instance of this kind is to be found in 
cases of the class considered in Upendra [122] L'd Muke.rjee v. Girindra 
Nath Miikerjce (1). Tne view we take is in accordance with that taken 
in the case of Anwar Jan Bibee v. Azmut Ali (2). where the learned 
Judges observe : It has been held in a long series of decisions that the 

cross-appeal cannot re-open any questions which have been decided 
between co-responiients. but must have reference to the appellant, and the 
points which are in dispute between the respondent, who takes the oross- 
apueal and the appellant. It is quite possible that there may be cases in 
wiich, when an appellant succeeds in his appeal, questions will be opened 
up as between the co-respondents, which would otherwise have been 
decided, and it is also possible when interests are identical that a respond- 
ent succeeding m his cross-appeal may open up questions as between 
nimself and his co-resnondents.” 

That being our view of the law, let us see whether there is anything 
exceptional in this case that would justify the plaintiffs respondents 
urging thoir cross-objections as against the non-appealinc defendants. We 
are of opinion that the question ought to be answered in the negative. The 
plaintifls respondents laid claim to certain plots of land. Thoir claim was 
decreed onlv in part. They did not prefer any appeal against that part 
o le decrea which dismissed their claim, or more correctly speaking thev 
preferred an appeal, but it was found to be out of time and the petition of 
appea was leturned. Thereupon fchey contented themselves with prefer- 
ring cross-objections with reference to the portions of the claim that had 
een t isallowed. The appeal, however, in which thev urged these oross- 
objections was at the instance of some only of the defendants in the case, 
the remaining defendants having been apparently satisfied with the decree 
that was made against them. Is there any thing in justice which ought to 
entitle the plaintiffs to say that notwithstanding that they did not do that 
which was their proper course, namely, prefer an appeal against that 
portion of the decree, which went against thorn, they are entitled upon 
the appeal of some only of their adversaries in the Court below to open up 
the whole case as against the other defendants, [123] who were satisfied 
with the decree ? As we have said above the ground upon which this 
rig o theirs is sought to be based is that as the cross-objections must be 
heard as against the appealing defendants, and as the remaining defendants 
are on the record, if the Court is satisfied upon the cross-objections that 
e decree of the Court below is wrong on any point it ought not to allow 


(1) 25 C. 665. 


(2) 16 W. B. 26. 
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the erroneous decree to remain in force and perpetuate an injustice when 
there is nothing expressly laid down in the law to prevent its doing full 
justice. We do nob think that that is a correct way of stating the point. 
The correct way of stating it would be this, namely, whether upon the 
.eross-objeebions of the plaintiffs, which must he beard as regards the 
appealing defendants, if the appellate Court finds that the decree of the 
v-»ourt below is wrong, it ought nevertheless to allow such erroneous decree 
to stand and to abstain from rectifying it in full and thereby doing complete 
justice on the ground of the plaintiffs having deprived themselves of such 
measure of justice by tneir default in preferring an apneal in time, and 
when the question is thus stated the answer to it should evidently be in 
the affirmative, unless there be any exceptional reasons in the case. We 
may add that there is one imoortant consideration pointed out in the 
argument on behalf of the defendants respondents, which strongly supports 
the view wa take, namely, that to allow the plaintiffs in such a case to 
urge their cross-objections against the non-appealing defendants would be 
to place those defendants in a situation of risk, without their having done 
anything to incur that risk, and without their being able to withdraw 
themselves from that position. In the case of the appellants if any cross- 
objections are urged against them by the plaintiffs respondents they have 
the option of withdrawing the appeal and thereby preventing the cross- 
objections being heard, if upon consideration they find it better for them 
to allow the decree of the Court below to stand as it is. In the case of 
persons in the situation of the non-apuealing defendants, they have not the 
power of vvithdrawing from the position of risk in which they may be 
placed, not by any action of their own, but merely by the action of their 
fellow-defendants or fellow-plaintiffs as the case may be. 

Li 24] In this view of the matter, it becomes unnecessary to consider 
the special argument, which was addressed to us on behalf of those of the 
defendants respondents against whom the suit was dismissed in the Court 
below on the ground of three years* limitation — a ground which is not 
-common to them, and to the other defendants. If, however, it were 
necessary to say anything on this point, we should simply have said that 
the main reason upon which the learned Counsel for the plaintiffs 
respondents bases the right of his clients to urge their cross-objections 
against the non-appealing defendants, namely, the fact of the case in the 
Court below having proceeded upon a common ground, could not anplv to 

those defendants. 

then considered the cross-objections as against the appealing 
defeimanb''*, and the decision being on the facts it is unnecessary to report 
it. The judgment concluded as follows.] 

This disposes of all the contentions raised by way of cross-objection. 

The result is that the appeal must be dismissed with costs, subject to 

the modification referred to above, namely, that the decree of the lower 

Court should nob extend beyond the thak line of mouxah Deghalia as 

.shown on the Arnin*s map ; and the cross-objections must bo disallowed 
with costs. 

The defendants respondents will get separate costs. The chittas must 
.be treated as papers printed for the purposes of the cross-objections. 

Appeal dismissed, decree modified. 
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Civil. Matter of the Application of H.C. Studd and others.* 
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3 C W N Bracttce—Revnssioyi of Process fees— Rules of High Court, Calcutta, chop, 

‘ * * Process fees^ Remission of fees in analogous appeals by the same appellants, 

W w • 

Where twenty-nine appeals were presented by certain appellants, and an 

application was made foe remission of process fees, and that orpty five sets of 

process fees instead of twenty-nine should be charged under ebap. XIV [128] of 

the Rules of High Court, on the ground that the appeals were an»logous and on 

behalf of the same appellants, the Court (Ghose and Rampini, JJ.) refused the 
application. 

Held, by Rampini, J., that the High Court has no power to grant the 
remission, and that the fees prescribed by the rules must be levied. 


This was an application on behalf of the appellants in twenty-nine 

analogous appeals, praying that five sets of process fees instead of twenty- 

nine might be charged for serving notices of appeal to the respondents in 
all the appeals. 

Babu Sorashi Charan Miira, for the applicant, contended that the 
practice of the Court was to grant remission in analogous appeals by the 
same appellant, and there was nothing in the Rules of the Court which 
prevented the Court from exercising its discretion in such matters. Under 
a. 93 of the Civil Procedure Code, the Court may pass any order it thinks 
proper as regards the process fees. 

The following judgments were delivered bv the High Court (GhosE 
and Ramimni, JJ.) 


JUDGMENTS. 

Ghose, J.-- I have considered the application of the petitioners 
for leave to put in five, instead of the twenty-nine, sets of process fees 
required by the Ruhs of the Court on the subject; and I think that no 
sufficient ground has been made out for the granting of such indulgence. I 
accordingly refuse the application. 

I express no opinion upon the question whether or not the Court has- 
the power to relax in any case the process-fee rules. 

Rampini, J. In this case, in consideration of his presenting twenty- 
nine analogous appeals, the applicant applies for a relaxation of the High 
Couit process fee rules, and prays that five sets instead twenty-nine sets of 
process fees may be levied- There has hitherto been some diversity of 
practice in this Court in respect of this matter, some Benches reaaily grant- 
ing a relaxation of these rules, and others refusing to do so. 

I am of opinion that this Court has no power to relax the process fee 
rules in any way. Process fees are levied under the Rules framed by the 
High Court in accordance with the provisions of s. 20 of the Court- 
fees Act. Those rules have the force of law and therefore must be 
followed, and though the [126] High Court may from time to time 
alter and add to the Rules, it is necessary that the altered Rules should 
before being put in force be confirmed by the Local Government and 
sanctioned by the Governor-General of India in Council. 


• Civil Order No. 2773 of 1898, 
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Now, the Rules which have been drawn up by this Oourfe on the 
authority of this provision of the law are to be 'found in chap. XIV of the 
High Court Rules for the appellate side of the Court, and it is by them 
prescribed that certain fees are to be levied on the processes issued in each 
case. It is to be observed that no power is given by these Rules to relax 
them or to remit the fees in any case whatever, and it appears to me 
that in these circumstances they cannot be relaxed, and that the fees 
prescribed by them must be levied, there being no power given to the 
Court to remit them. The absence in chap. XIV of all power to relax 
the Rules or remit the fees is the more noticeable, as in chap. IX of the 
High Court Rules, which relates to the preparation of the paper books in 
appeals from appellate decrees, by cl. 11 of Rule 8, power is given 
to the Court upon the application of any party and upon good and 
sufficient reason being shown to give such special directions, as to any of 
the matters to which the Rules in chap. IX relate, as it may deem fit 
and even by special order to exempt any party from the operation of any 
portion of those Rules. The absence of any analogous provisions in chap. 
XIV in my ouinion points to the conclusion that no discretion is given to 
the Court in any way to remit the process fees or to depart from the rules 
relating to them in any respect. 

The learned pleader for the applicant, however, argues that, though 
such power may noc be given to the Court by the High Court Rules on the 
subject, such power is given by s. 93 of the Civil Procedure Code, which 
prescribes that “ every process issued under this Code shall bo served at the 
expense of the party on whose behalf itis issued, unless the Court otherwise 
directs'' Bub this provision of the Civil Procedure Code does not apnear 
to me to give a Court any power to depart from the Rules of the High 
Court on the subject of the levy of process fees, or to remit these fees. 
The section relates to the payment of process fees by the parties to a suit, 
and gives the Court [127] acting judicially power to make an order between 
party and pa>ty only, as to who should pay the process fees. It does not 
expressly give iiowor to remit the fees, or what comes to the same thing, 
to order that the process should be served free, or, in other words, at the 
expense of Government, and in the present cases we cannot, I think, make 
such an order under s. 93 of the Civil Procedure Code, seeing that the 
Government is no party to the suits. 

Por these reasons I am of opinion that there is no power anywhere 
given under which we could comply with the application of the pleader 
for the appellants in these cases, and I would therefore refuse it. 

S. C. C. Application refused. 
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Before Mr. Justice Sale. 

JoGENDRA Nath Gossain and another v. Debendra Nath 

Gossain.* fl2th December, 1898.] 


creditor can sell properties in the hands of a Receiver of the Court 
m execution of a mortgage decree, although he cannot execute a decree acainst 
3ueh properties by way of attachment and sale. 

• P'oceeding by way of altaohmont is an interference with the posses- 

Sion of the Rpceiver ^ ^ 

Hem Chander Chunder v. Prankrisfo Chanier (I), distinguished. 

[R., 34 C. 427 = 4 C.L.J. 495= II C.W.N. 1 ; 6 Ind. Gas. 214 (216) = 14 C.W.N. 653.] 

In this case a Receiver had been appointed in a partition suit in 
which a decree had been made decIariDg the rights of the parties and 
directing the usual accounts and enquiries. During the partition proceed- 
ings and after the appointment of the Receiver two of the co-sharers 
mortgaged their interest in the undivided properties. The mortgagee 
obtained a decree on his [128] mortgage and sought to bring to sale- 
certain properties which were included in his mortgage, but which were 
then in the bands of the Receiver. 

A rule was obtained by the judgment-debtors calling on the judgment- 
creditor to shew cause why he should not be restrained from proceeding to 
a sale of the properties in the liands of the Receiver, on the ground that’ 
to sell the mortgaged properties without the leave or sanction of this 
Court would amount to contempt of Court. 

At the hearing of the rule — 

Mr. L. P. Pugh, for the judgment-debtor. 

Mr. A. M. for the judgment-creditor. 


ORDER. 

Salk, J. This is a rule calling on the judgment-creditor, who has 
obtained a decree on his mortgage under the Transfer of Property Act in 
the Ahpore Court, to shew cause why lie should nob be restrained from 
proceeding to a sale of certain properties which are included in his mort- 
gage, hut which are now in the hands of the Receiver of this Court. 

The suit in which this application is made, and in which the 

Receivei was appointed, is a partition suit in which a decree was made 

declaring the rights of the parties and directing the usual accounts and 
enquiries. 

It appears that pending tl)e partition proceedings and after the 

appointment of a Receiver two of the co-sharers mortgaged their interest 

in the undivided properties to che judgment-creditor. Some of the 
mortgaged properties being within the jurisdiction of the Alipore Court 
the moitgagee instituted bis suit in that Court, and seeks to bring to sale 
the particular properties mentioned in the rule, some of which are situated 
in Oalcuttn. The judgment-debtors, after obtaining several postponements 
of the sale for the purpose of paying off the judgment-creditor, now apply 


' Origioal Civil Suit No. 407 of 1883. 

( 1 ) 1 0 . 403 . 
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to restrain the mortgagee from proceeding to a sale on the ground that to 

sell the mortgaged properties without the leave or sanction of this Court 

would amount to contempt of Court. !Hut the sale of the properties under 
the provisions of the Transfer of Property Act can have no other effect, 
so far as the possession or [129] control of the Receiver is concerned, than 
a private sale by the mortgagors themselves. To obtain the benefits of 
his purchase and the rights incident thereto, the purchaser must seek the 
intervention of this Court, and he will be bound by all the proceedings in 
the partition suit in this Court. 

This is not a case where the judgment-creditor is proceeding to 
execute his decree by attachment. This Court does nob permit and 
will not recognise attachment of the properties in the hands of its 
Receiver, under process issued without sanction or leave, by inferior Courts, 
the reason being that a proceeding by way of attachment is an interlerence 
with the possession of the Receiver. But as the element of interference with 
the possession of the Receiver is absent from the present case there 
is no reason for restraining the sale. The case of Hem Chunder Chunder 
v. Prankristo Ohunder (1) is distinguishable, inasmuch as the judgment- 
creditor in that case, if he had proceeded to execute his decree in the 
Mofussil Court, could have done so only by way of attachment and sale. 

Under the Transfer of Property Act no attachment is necessary, and 
the reason for the course adopted in the former case does nob now exi^t. 

The resulu is that the rule must be discharged with costs, and the 
judgment-debtors must in pursuance of their undertaking also pay all 
costs occasioned by the interim stay of the sale. 

Attorney for the judgmenb debtors : Babu Sita Nath Dass. 

Attorneys for the judgment-croditor : Messrs. Orr. Robertson & 
Burton. 
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[130] APPELLATE CIVIL. 

Before My. Justice Ameer Ali and Mr. Justice Pratt. 

Basanta Komar Roy Chovvdhry (Plaintifj) v. Promotha 
Nath Bhuttacharjhe amd others {Defendants}.* 

[8th July, 1898.J 

Interest— interest cn arrears of rent—Benqat T. nancy Act tVIIl of 1885), ss. 67. 178 

^67*0^15! ici rate than allowed by 

A coDtract by a tenant holding under a permanent moharari lease to pav interest 

.h.„ n p., p„ 

[OYer.29C.674 (P,B.) = 5 C.W.N. 438; R., 320.749 = 1 C.L.J. 176 = 9 OWN 
466. Disappp., 2 b C, 61i = 3 C.W.N. 608 ; D., 28 C, 166 (l68p] ^-W.N. 

The facts of the case, so far as they are necessary for the purDoses of 
th^ report, appear sufficiently from the judgment of the High Court 

(1) 1C. 403. ! 
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Babu Nil Madhub Bose, for the appellant. . 

Babu Dwarka Nath Chuckerhxdty , for the respondents. 

The judgment of the High Court (Ameer Ali and Pratt, JJ.) was 
as follows : — 

JUDGMENT. 

The question involved in this appeal is whether, having regard to the 
provisions of ss. 178 and 179 of the Bengal Tenancy Art, a contract by a 
tenant holding under a permanent 77ioA:arari lease to pay interest on the 
arrears of rent at a higher rate than 12 per cent, per annum is enforceable 
in law. 

The plaintiff brought this suit to recover from the defendant a sum of 
Es. 244 for arrears of rent and interest ; the interest calculated being at 
the rate of one anna per rupee per month, according to the terms of a 
registered kahuliat executed by the defendants in favour of the plaintiff, 
This document is printed at p. 6 of the paper book. It purnorts to create 
a permnnent mokarari lease, and was admittedly executed after the passing 
of the Bengal Tenancy Act. 

[131] The Munsif made a decree in favour of the plaintiff in torms 
of his prayer. On appeal, the Subordinate Judge has varied the amount 
of interest awarded by the Munsif, and directed that the plaintiff should 
recover interest at the rate of 12 per cent. only. He was of opinion that 
s. 179 of the Bengal Tenancy Act does not override the provisions of 
cl. {h), s. 178, relating to the payment of interest on arrears of rent. 

The plaintiff, has appealed to this Court, and the contention on his 
behalf is that under s. 179 the plaintiff is entitled to recover the interest 
agreed upon between the parties by their contract, and that the provisions 
of clause (/O, s. 178, do not affect the express terms of s. 179. The sole 
question in this case is what is the meaning to ho attached to the 
provisions of s, 179, and whether in the case of tenants holding permanent 
tenures a contract to psy interest not in accordance with the provisions of 
8. 67 of the Bengal Tenancy Act can be regarded as valid in law. No 
authority has been cited on either side, and wo must therefore deal with 
the point on general principles. Sub-section 3, cl. (/i), s. 178, provides as 
follows : "Nothing in any contract made between a landlord and a tenant 
after the passing of this Act shall affect the provisions of s. 67 relating to 
interest payable on arrears of rent.’* Section 67 provides that " an 
arrear of rent shall bear simple interest at the rate of twelve per cent, per 
annum from the expiration of that quarter of the agricultural year in which 
the instalment falls due to the institution of the suit.” It will be observed 
that the expression " tenant” in sub-s. 3, cl. (/i) is of a general 
character. Section 5, which defines the word "tenant,” is as follows: 

Tenant, * means a person who holds land under another person, and is, 
or but for a special contract would he, liable to pay rent for that land to 
that person.” Sub-section 3, cl. {^0. s. 178, therefore inoludes tenants 
holding under mokarari leases. Section 179 provides " that nothing in 
this Act shall be deemed to prevent a proprietor or a holder of a 
permanent tenure in a permanently settled area from granting a permanent 
mokarari lease on any terms agreed on between Wm and his tenant. " 
It is obvious that if the argumenti put forward [ 132 ] by the appellant 
be well founded, we must bold that the Legislature intended by 
8. 179 to repeal what it had expressly enacted by oL (^). sub-B. 3, 
s. 178. It may be observed that if this had been the intention of the 
Legislature nothing would have been easier than to include a saving 
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clause to that effect in the clause referred to. Now, it is a well 
recognised principle in the interpretation of Statutes that an Act of 
the Legislature should bo so construed as to give effect, so far as possible, 
to all its enactments ; nor must it be so construed as to allow one provision 
to stultify the other. The Question, which we have to determine, is 
whether there is anything in s. 179 by which the Legislature intended 
to override the provisions of cl. (h), sub-s. 3, s. 178. In order to 
answer the question it is necessary to bear in mind that ordinarily speak- 
ing the word “terms ” used in connection with a lease does not include a 
condition relating to interest upon arrears of rent. In Eedmond on 
Landlord and Tenant, p. 52, will be found a passage showing exactly the 
matter included in “the terms of a lease.” Did the Legislature use the 
expression ‘terms” in s. 179 of the Tenancy Act in its ordinary legal 
acceptation, or did it intend to give the word a wider meaning ? Having 
regard to the provisions contained in s. 67 and cl. [h), sub-s. 3. s. 178, 
we are not prepared to say that it had the latter object in view. If 
thau had been the intention it would have avoided the expression “terms,” 
which conveys a distinctive signification in the treatises on the law relating 
to landlords and tenants, and employed instead the more comprehensive 

* 1 1 * I * \ * it is to be observed that (apart from 

special legislation) it was considered at one time doubtful whether the 

holders of permanent tenures generally had the power to create permanent 
under-tenures. Under s. 3 of the Bengal Kegulation of 1812 the proprie- 
tors alone were so authorised, and it is by no means improbable that the 
Ijegislature intended by s. 179 to vest the holders of permanent tenures 
generally with the right of gi anting permanent mokarari leases on any 
terms agreed upon between the parties which did not contravene the 
substantive provisions of the law. However that may be. it seems to us 
that we ought not to put such a construction on s. 179 [1333 as would 

have the effect of nullifying, with respect to an important body of tenants, 
the enactment in the previous section. 

• reasons, as at present advised, we think that the conclusion 

arrived at by the Subordinate Judge in this case is correct, and this appeal 
must be dismissed with costs. 

Appeal disjuissed. 


26 C. 133 = 3 C.W.N. 91. 

APPEAL FROM ORIGINAL CIVIL. 

Before Sir Francis W, Maclean, K.G.I.E., Chief Justice, Mr. 

Prinsep and Mr. Justice Ameer AH. 


Justice 


In the matter op Fakaruddin Mahomed Chowdhry, a 
MINOR. Hafiz Aminijddin Ahmed {Appellant) v. G. L. Garth 

AND ANOTHER (Eespondents) * [7th December, 1898. J 

Guardians and WardB Act {VIII of 1890). s. 14.-Proceedings for appointment of a 

guardiamn Tnore Courts than one— Report by District Court to High Court— Direc- 

Uon by Chief Justice— Powers of High Court— Letters Patent, High Court 1865 
s. 17 — Jurisdiction— Costs. aooo, 

of the Guardians and Wards Act (VIII of 1890) does not apply to 

** rep^Jf”fuol f 2 » its original civil juriadlotion ; and the Lm 

minUteria^ ^ ^ reference, but to a 
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Proceedings had been taken, for the appointment of a guardian of a minor 

under that section, in the High Court and afterwards in a Mofussil Court. The 

latter reported the case to the High Court; and the Chief Justice thereupon 

directed that the proceedings m the Mofussil Court should be stayed, and that a 

Judge of the original side of the High Court should heat and determine the 
matter. 

fleW, that such direction was in order, and that the Judge who determined 
the matter bad jurisdiction to do so. 

Held, also, that although a petitioner bad failed in his application on all 
points except the removal of the guardian, be was entitled to his costs up to and 
including the order removing the guardian, as he must be taken to have acted, 
so far, for the benefit of the minor. 

[R.. 8 C.W.N. 797 (800).] 

The appellant;, the father-in-law of the above named minor, presented, 
before Sale, J., a petition for the removal of the minor’s [134] mother 
from her position as guardian of the person of the infant. A rule issued, 
calling upon the mother to show cause why she should nob be removed, 
and, after the hearing, it was made absolute. The respondent, Mr. Garth, 
who bad, by an order of Court, been appointed guardian of a certain por- 
tion of the minor's estate, which was to be mortgaged under a scheme, 
was allowed to appear on the hearing of the rule. The order of Sale, J., 
further directed a reference to the Registrar to inquire and report who was a 
fit and proper person to be the guardian of the minor’s person, and gave 
Mr. Garth leave to appear on the reference for the purpose of assisting the 
Registrar. By his report, the Registrar found that Moulvie Mahomed 
Wajid, of Barisal, was a fit and proper person to be the guardian. 

Exceptions were taken to that report mainly on the ground that the 
minor ha ving ceased to reside within the jurisdiction of the Court, SALE, J., 
could not entertain the matter, Tde report, however, was confirmed, but 
the learned Judge declined to allow the petitioner his costs. Afterwards, 
on the 13th September 1897, the petitioner presented a petition, in the 
District Court of Barisal, for the appointment of himself as guardian of 
the minor’s person. The District Judge, acting under s. 14 of the Guardians 
and Wards Act (VIII of 1890) reported the case to the High Court on 
the 12tlx December. The Chief Justice directed that the proceedings in the 
Barisal Court should be stayed, and deputed Sale, J., to continue to hear 
and determine the matter ; and, on the 7th January, the last named 
Judge confirmed the Registrar’s report. 

The petitioner appealed. 

Mr. K. N. Sen Giipta^ for the appellant. — The lower Court had no 
jurisdiction to make the order now appealed from, because the minor was 
residing nob in Calcutta, but at Barisal; and the Barisal Court alone had 
jurisdiction to hear and determine the matter. The person appointed is 
nob a fit and proper person ; he intends to deal with the property of the 
minor in a manner prejudicial to the minor’s interests. The order of the 
Chief Justice directing Sale, J., to hear and determine the application was 
ultra vires. Section 14 of the Guardians and Wards Act directs " the 
Courts” to refer the matter to the High Court; and all [l35] references 
from a Provincial Court must be heard by a Division Bench of the High 
Court, under rule 3 of the Rules of the appellate side, and not by a Judge 
exercising original civil jurisdiction. 

Mr. DunnCt for G. L. Garth (and who was allowed to address the 
Court only as amicus curice ) : It is impossible that the words '* the 
Court in s. 14 of the Guardians and Wards Act should apply, because 
such a meaning is repugnant to the context, inasmuch as a ** Court 
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subordinate to the High Court cannot be the High Court itself. Rule 
51 of the Rules and Orders of the High Court provides that all the powers 
conferred on the High Court by the Letters Patent may be exercised by 
a single Judge. lathis case, therefore. Sale. J., was “ the High Court.” 
Again, if s. 14, cl. (2), is to apply to the High Court, the High Court 
must report the case ; but to whom could it report ? Toe meaning of 
the section is that where there are proceedings in two Courts subordinate to 
the same High Court, they must stay their hands, and leave it to the 
appellate Court to decide which of them shall try the case. The “report” 
mentioned in cl. (2) does not mean a judicial reference; the word is not 
reference but report, and it indicates a purely ministerial act ; and 
the direction of the Chief Justice merely was that Sale. J., should continue 
to hear the matter, which was already properly before him. and that the 
proceedings at Barisal should be stayed ; and it was perfectly in order. 
Section 47 of the Acb also shows that the expression “ District Court,” 
as there used, is not intended to include the High Court. 

-tr- Gupta in reply. — Tne term “ the Court ” must mean the 

H^h Court in the exercise of its ordinary original civil jurisdiction, and 
District Court ” is to bear the same meaning as is assigned to that 
expression in the Civil Procedure G^de. i.e., it includes the^ High C^urt. 
If this ha held to lead to a reougaancy in the context, then cl. (3) of s. 14 

of the Guardian and Wards Act which provides for “ other cases ” must 

apply. 

Mr. W. xvl. Dass, for a relation of the minor, was not called upon, 

1136] Tne following judgments were delivered by the Court (Mac- 
liBAN, C.J., and Pkinsep and Ameer Ali. JJ.) : 


JUDGMENTS. 

Maclean, G.J.— Tores points have been argued before us upon this 
appeal. The first is, that the Court below had no jurisdiotion to 
make the order appealed from. The order was made unon the apnlication 
of the present appellant himself, who is now, for most obvious reasons 
saying that the Court bad no jurisdiction to make it. In my opinion the 
Court haa ample jurisdiction to make the order. 

It: is clear upon the evidence, the appellant’s own evidence, that the 

minor ordinarily resided in Calcutta, and that being so, under s. 9 of the 

Guardians and Wards Act VIII of 1890. the Court below had ample 
jurisdiction to deal with the application. 

AU P®'"*: is, that having regard to the provisions of s. 17 of 

the Guardians and Wards Act, the gentleman appointed as guardian was 

not a ht and proper person for the purpose. Hardly any argument, or 

anything worth calling an argument, has been addressed to us upon this 
point, which is absolutely untenable. 

The third point .is one of more importance. It is urged that the 
direction given to Mr. Justice Sale by myself, as Chief Justice, to determine 
the matters m dispute, was unauthorised, having regard to the language 
of 8. 14 of the Guardians and Wards Act. The short facts are these- 
The present appellant presented a petition on the original side of this 
Court, asking for the removal of the mother of the minor from her position 
of guardian oi his person and property, and for the substitution of himself 
m her place. A rule was obtained calling upon the mother to show cause 
and in the result the motlier was removed, and Mr. Justice Sale who 
tried tbe m.tt.r, dire.led .o enquiry to be b.ld before tbrEeSUr' K 
ascertain and report who would be a fit and proper person to be appointed 
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guardian in her place. That enquiry proceeded, and I do not think it is 
an unfair inference to draw from what appears in the case that the present 
appellant, finding that; he was not likely to be appointed guardian (an 
office which ho obviously desired) instituted fresh proceedings in th 0 [l 37 ] 
District Court at Backergunge, asking for the same relief, which he had 
Original sought by his previous application before Mr. Justice Sale, alleging that 

the property of the minor was within the jurisdiction of the District 
Court and not of this Court on its original side. This was a most im- 
proper application. The District Judge, purporting to act under s. 14 of 
the Guardians and Wards Act, reported the matter to this Court on the 
12th November 1897, and when the noatter was brought before me, I 
determined that Mr. Justice Sale should deal with it ; consequently the 
reference proceeded, the Registrar made his report, and Mr. Justice Sale, 
upon the matter coming before him on the 7th of January 1898. confirmed 

that report, and appointed a fib and proper person to be the minor’s 
guardian. 

It is from that order that the present appeal is preferred; and it is 
urged before us that Mr. Justice Sale had no jurisdiction to try the case, 
and that the reference of the case to him by myself was bad, inasmuch as 
the order of reference ought to have been made by a Division Bench of 
this Court under rule 3 of chap. II of the Rules of the High Court, appel- 
late side. I will deal with this objection at once. 

That rule deals with references, and references ” in the ordinary 
acceptation of that term. Under s. 14. the District Judge has only to 
report case, not to refer it, and all the Judge did was to report it. 
The “references” referred to in Rule 3 are those which are to be beard and 
determined judicially, and do not apply to such a report as was made by 
the District Judge in this case. 

However, as in my opinion s. 14 does not apply to a case such as 
the present, whether tlie matter ought to have been dealt with by a Division 
Bench or by the Chief Justice, is a matter of no real moment. In mv 
opinion when proceedings have been taken on the original side of this 
Court and also in a District Court, the section does not apply. 

Section 14 says this: If proceedings for the appointment or declara- 
tion of a guardian of a minor are taken in more Courts than one, each of 
those Courts shall, on being apprised of the proceedings in the other Court 
or Courts, stay the proceedings [138] before itself.” If the section had 
stopped there it would have boon a difficult matter to contend, successfully, 
that the word Courts did not cover every Court, and consequently 
embraced a High Court in the exercise of its ordinary original civil 
jurisdiction. But to appreciate what the Legislature intended we must 
look at the whole section, and moreover, the whole Act. Sub-section 2 of 
3. 14 runs as follows : If the Courts are both or all subordinate to the 
same High Court, they shall report the case to the. High Court, and the 
High Court shall determine in which of tlie Courts the proceedings with 
respect to the appointment or declaration of a guardian shall be had.” 

The Courts ’ referred to in this sub-section must mean the Courts 
referred to in suh-s. 1. 

Then it is argued for the appellant that looking at the definition of 
the Courts in the definition clause (cl. 4) the Court” means the 
District Court” and the “ District Court" includes "a High Court 
in the exercise of its ordinary original civil jurisdiction.” This 

is ingenious, but it is fallacious. In the first place tlie definition only 
applies unless there is something repugnant in the subject or context,'* 
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and in s, 3 nothing in this Act shall be construed to take away any power 
possessed by any High Court established under the Stat, 24 and 25 Vic., 
c, i04.” It is not disputed that this High Court in the exercise of its 
ordinary civil jurisdiction, having regard to s. 15 of the Letters Patent of 
1865, had power to deal with questions relating to the appointment of 
guardians of a minor’s person and property, and, if so, it could not have 
been intended that such a Court should be included in s. 14 of the 
Guardians and Wards Act, so as to make it compulsory on that Court to 
stay the proceedings before itself. If it were otherwise, we should be 
construing the Act so as to take away, and in a most direct form, a power, 
and a most useful and important power, possessed by the High Court, 
which s, 3 says is not to be done. If, then, this High Court in the 

original civil jurisdiction is not within sub-s. 1 
of s. 14, that Court was not bound to stav the proceedings before itself, and 
I am not conscious of any power eitlqer [139] in a Division Bench of the 

appellate side of the High Court, or in the Chief Justice to stay such 
proceedings. 


In this view Mr. Justice Sale was clearly entitled to proceed with the 
case, and without any direction from myself. 

In my opinion the ease of two petitions being presented, one in a 
District Court and one in this Court exercising its ordinary original civil 
jurisdiction, is one not covered by, and not contemplated by the Legislature 
under, s. 14, and that section was never intended to interfere with the 
clear right of this Court oa its original side, to deal with the question of 
the appointment of guardians to minors. If, then, the case be not within 
sub-s. J of s. 14, as, in my opinion, it clearly is not, sub-ss. 2 and 3 have 
no application. It is nob necessary, in the view I take, to decide it; but 
had lb been necessary, it is at least doubtful whether if “ the Court,” in 
sub-s. (2), be read as including a High Court in the exercise of its ordinary 
original civil jurisdiction, such a reading would not have been repugnant 
both to the subject and the context of the section. 

The appellant, therefore, fails on all the above points and the appeal 
must be dismissed. 

As regards the question of costs, loth as I am to interfere with the 
discretion exercised by the learned Judge in the Court below, I can see no 
good reason why the appellant should have been deprived of his costs up 
o and mcluding the hearing of the rule. The learned Judge gives no 
reason for refusing the appellant these costs. He succeeded in his 
application to have the mother removed, and it must be taken that this, 
which was done at his instance, was for the minor’s benefit. 

In my opinion he is entitled to have his costs out of the minor’s 
^tate up to and including the hearing of the rule, but nothing more. 
The order must be modified to this extent. 

As regards the costs of the appeal, there will be no costs : for there is 
no repondenb properly served. We give liberty, however, as Mr. Justice 
bale did, to the guardian of the minor to allow the costs of Mr. Garth, who 
has only been heard as amicus curice, and who has assisted the Court, out 
of the minor s estate which may come to bis hands. 

^ desire only to add a few words with reference 
tos 14 of the Guardians and Wards Act (VIII of 1890). In all other 
respects, I agree entirely with the judgment that has been just now 
delivered by my Lord, the Chief Justice. 

The present proceedings were commenced by an application made by 
the present appellant before the original side of this Court, under the 
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1898 provisions of the Guardians and Wards Act. for the removal of the 
D^7. guardian previously appointed by a Judge sitting on the original side of 

Appfat Court, and for the appointment of himself as guardian. After 

^e case had so far proceeded that it had been referred for enquiry to the 
PROM Kegistrar as to the appointment of some particular person as a fit guardian 
Original of the minor, the petitioner applied to the District Judge of Backergunge 
Civil. the Act, for the appointment of a guardian, alleging that that Court 

had jurisdiction over the matter. On hearing that proceedings had already 
26 C. 133= been taken on the original side of this Court, the District Judge of 

4 L ^ ^ ^ / V ngs under s. 14, sub-s, (1), and reported 

91. to this Court under sub-s. (2). There can be no doubt that the application 

made under such circumstances to the District Judge of Backergunge was 
not bona fide. The petitioner had already complained in his petition to 
the original side of the High Court, of the conduct of the guardian living 
with the minor in Calcutta, to the detriment of the estate. He, therefore, 
admitted the jurisdiction of this Cour^ ; but it appeared that in the course 
of the proceedings the mother of the minor removed with the minor to 
Backergunge. It does not appear whether she removed permanently or 
temporarily. At all events this Court had ample jurisdiction to try the 
case when the petition was made. 

In regard to the application of s. 14 of the Act, that is to say, 
whether it applies to a matter before the original side of this Court, and 
to the same matter raised in the District Court outside of Calcutta. I 
should, myself, feel little difficulty in holding that it did apply, were ifc 
not for the terms of the last part of s. 3 of the same Act — that saves the 
jurisdiction of the High Court established under Stat. 24 and 25 Vie., 
c, 104 , and a reference to that Statute shows that the powers 
previously conferred on and exercised [141] by the Supreme Court, to 
which the High Court has succeeded, were reserved for the High Court on 
its original side ; and even having regard to the terms of s. 3 and the 
aofinition of High Court” given in the General Clauses Act, 1868. I find 
myself unable to hold that s. 14 has in any wav curtailed this jurisdiction 
of the original side of the High Court. 

I, therefore, agree with the view expressed by my Lord, the Chief 

Justice, in holding that s. 14 does not apply to any case before the 

original side of this Court, and that the report made by the District 

Judge of Backergunge was properly dealt with by referring it to the 

learned Judge before whom proceedings had been taken on the original 
side. 

Ameer Ali, J.— I agree in holding chat s. 14 of Act YIII of 1890 
(Guardians and Wards Act) does not apply to the original side of this 
Court. I only wish to add a few words with reference to Mr. Sen Gupta’a 
conterition that inasmuch as appeals are allowed from the Original Side of 
the High Court, it, that is, the Original Side, must, therefore, be regarded 
as subordinate to the Appellate Side of the same Court. Under s. 14 of 24 
and 2j Vie. c. 104, the Chief Justice of the High Court had power 
to determine what Judge in each case shall sit alone and what Judges 
of the Court, whether with or without the Chief Justice, shall constitute 
the several Division Courts. Ordinarily the Chief Justice detormines 
that two Judges shall sit separately to try the cases arising within the 
original jurisdiction of the High Court, but two Judges are sometimes 
appointed to sit together. Section 15 of the Letters Patent, 1865, gives a 
right of appeal from the judgment of one Judge of the High Court, 
or from the judgment of two or more Judges wherever such Judges 
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are equally divided in opinion and do not amount in number to a 
majority of the whole of the Judges of the High Court at the time being, 
but not from other judgments except to the Privy Council. So that if 
one Judge of the High Court is appointed to sit alone in the exercise of 
original jurisdiction his decisions would be appealable to the High 
Court in its appellate jurisdiction. This would also be the case if two 
Judges sat together in the exercise of original jurisdiction and disagreed. 
If two or more Judges forming a Division Bench on the original side [142] 
are agreed there would be no right of appeal except to the Privy Council. 
Similarly on the appellate side, when two Judges sit together and 
they disagree, the judgment of the Court below is appealable to the High 
Court. 

If the contention put forward with reference to the subordination 
of the original side of the Court, merely because an appeal was given 
from the decision of a single Judge, were correct it would follow that 
every Division Bench of this Court would be subordinate to some other 
Division Bench of the High Court. Again it must be remembered that 
rules of procedure, either for the original side or the appellate side, 
cannot be made except by the whole Court, thus showing that the 
original side of the Court is an integral pare of the High Court. The 
mere statement of these facts is, it seems to me, sufficient to show that 
it could not have been intended that the High Court in the exercise of its 
ordinary original civil jurisdiction should be treated as subordinate to 
any other part of the same Court. 

I, therefore, agree with my Lord in dismissing the appeal. 

Appeal dismissed. 

Attorney for the appellant : Mr. C. A, Smith, 

Attorneys for the respondents : Messrs. Sanderson d: Co. (for Mr. 
Garth), and Babu Raj Mohon Dass (for Golam Obad Chowdhry). 
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Before Mr, Justice P. 0*Kinealy. 


Motichand and another V, Fdlchand and another.* 

[20t,b, 21st and 22nd June and 13th July, 1898.J 

Contract^S^e of goods — Offer of performance — Tender of railway receipts indorsed in 
blank Goods not available — Goods sztbject to demurrage or freight — Duty of seller. 

l^agreed to sell and F to buy certain goods to be delivered to F in April-May 
1897. The contract of sale contained [inter alia) the following clauses : — 

‘(10) The goods to be tendered fully 48 hours before the expiration of the 
present term of 72 hours granted by the railway company in order to [143] 
enable buyers to weigh, sample, and inspect the same; and the delivery not to 
be considered complete until the samples have been refracted and examined, and 
any dispute about quality, &o., settled. 

“(11) If railway receipt be tendered, such to be handed to buyers 49 hours 
before the goods are liable to demurrage under the present term of 72 hours 
granted by the railway company.” 

P, not having, before the Slat May, goods of his own to meet the contract, 
arranged with H for certain goods of H*s to be delivered under it and tendered 
to On that day, certain railway receipts, which had been indorsed in blank 
by fl, in respect of the said goods, were tendered to F. F was ready to pay for 

• Original Civil Suit No. 135 of 1898, • 
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the goods ; but, before tendering the price, he insisted upon an endorsement of 
the railway recei^pts by H to P and by P to himself. P was unable to point on 
the goods to be delivered under the contract, nor could he indicate the waeon 

f refused to procure the endorsements required by P, and thereupon 
P declined to take delivery as proposed, though be tendered the price in 

exchange for the goods. ^ “ 


Bern that, P not having had an opportunity of inspecting the goods as pro- 
vided by the contract, the tender made as aforesaid by P was not such an offer 
of performance of the contract as F was bound to accept. 

Held, also, that F was not bound to accept a tender of railway receipt for 
goods subject (as some of these were) to demurrage, nor for goods on which 
freight had not been paid (as was ‘the case with some of these goods) not for 
goods that were not available on the 3lsc May, as in the present case. 

In order to establish a valid tender of the goods, it was forP to show that had 
^ taken the railway receipts, the railway company would have been bound to 
deliver the goods upon production of the receipts ; and F was under no duty to 
point out to P that the tender was defective F's duty under the contract arose 
when a sufficient lender was made to him, and not till then. 

Failure to justify an alleged breach of contract upon one ground only, which 

19 found in.sufficieot, does not disentitle the defendant to rely upon other grounds 
which his rights under the contract entitle him to rely upon. Cowan t. 
Milburn (1), and Mothoonnohun Roy v. Bank of Bengal (2), referred to. 

[R., 3 Bom. L R. 260; D.. 26 C. 585 (590) ] 


On the 29th Septombor 1896 the defendant Pulchand contracted with 
one Pursottom Lall to purchase from him 50 tons of linseed; and on the 
23rd October he contracted to buy 100 tons of wheat. Both the linseed 

and the wheat were to be delivered at the Howrah Railway Station in 
April-May 1897. 

[l44] The contracts contained {inter alia) the clauses set forth in the 
foregoing head note. 

Until the 30bh or 31st May, the seller had no goods to deliver ; but 
on the 29th May he sent to the defendant separate delivery orders in res- 
pect of each contract. The defendant’s (fomasta took them to Howrah, with 
money to pay for the goods; bub the seller’s gomasta, who attended on his 
masters behalf, was unable to point out the goods or give the wagon- 
numbers, inasmuch as the delivery orders did not then, or at any subsequent 
titne, indicate them. On the same day, however, the 29th May, a letter was 
written on the seller s behalf to the defendant offering that the seller's 
gomasta would point out the goods on the 31st May, and stating that the 
seller had made complete arrangements for delivery of the goods. The 
parties, accompanied by their respective attorneys, attended at Howrah 
accordingly, when Pursottom Lall handed over certain railway receipts 
covering goods belonging to one Hurdut Roy Chamaria, from whom Pur- 
sottom Lall had borrowed the goods in order to deliver them. 

The plaintiff's attorney then handed over to the defendant’s attorney 
seven railway receipts for the 100 tons wheat, and two railway receipts 
each for 25 tons of Imsesd. These receipts had been endorsed in blank 
by Hurdut Roy Chamaria. The defendant was ready to pay for the 
goods ; but before tendering the price of them, the defendant’s attorney 
required an endorsement of the railway receipt from HardubRoy Chamaria 
to Pursottom Lall. and from Pursottom Lall to the defendant. The 
plaintiff s attorney refused to get the endorsements, saying that they were 

not necessary, and that the goods were deliverable on presentation of the 
railway receipts as they stood. 


(1) (1867) L.R. 2Exoh. 230. 
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The defendant’s attorney then formally tendered the price in exchange 
for the goods ; but the plaintiff’s attorney offered in return only the rail- 
way receipts, which were refused. 

The goods covered by the railway receipts belonged to Hurdut Eoy 
■Chamaria who had not been paid for them ; nor had the freight on them 
been paid. 

[145] After the defendant’s refusal to accept the railway receipts, 
Pursottom Lall assigned his cause of action in respect of both onbrcacts, 
to the plaintiffs, who subsequently brought this action. 

Mr. Avetonm and Mr. Knight^ for the plaintiffs. 

Mr. Hyde and Mr. Sinha, for the defendants. 

The judgment of O’Kinealy, J. was as follows : — 
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JUDGMENT. 

In this case the plaintiffs sue to recover the sum of Es. 852-8-0 as 
damages for the neglect and refusal of the defendants to take delivery of 
50 tons of linseed which they had contracted to purchase on the 29th of 
September 1896 ; and to recover the sum of Es. 213-4:-6 as damages for 
the neglect and refusal of the defendants to take delivery of 100 tons of 
wheat which they had contracted to purchase on the 23rd of October 
1896. The contracts were made, the plaintiffs alleged, by the defendants 
with one Pursottom Lall, who was the seller of the goods, and alter 
the date of the neglect and refusal relied on by the plaintiffs, Pursottom 
Lall, on the 13th of November 1897, assigned his causes of action in 
respect of both contracts to the plaintiffs for valuable consideration. The 
defendants are sued as partners in the firm of Hurnand Eoy Fulchand, 
and the only ground upon which it is sought to make Sewmukh Eoy 
liable is as a partner in that firm. I may say at once that the evidence 
before me is wholly insufficient to show that he is now. or was at the 
time the contracts were made, a partner in the firm and, therefore, as 
against him {he was not represented at the trial) the suit must be dis- 
missed with costs. 

The third paragraph of the plaint sets forth the circumstances upon 
which, in addition to the contracts and assignment, the plaintiffs rely in 
support of their claim. It is as follows : *’ That on or about the 26lh 

and 31st days of May 1897 the said Pursottom Lall, in accordance with 
the said contracts, and in pursuance thereof, duly forwarded delivery 
orders in respect of the goods sold under the said contracts to the 
defendants, and offered to deliver, and at all due times was ready and 
willing to deliver, the said goods to the defendants, but notwithstanding 
the defendants neglected and refused to take delivery of the said goods or 
any part thereof.” 

[146] In the third paragraph of his written statement the defendant 
Fulchand traverses every one of these allegations, but admits that “ the 
said Pursottom Lall tendered to this defendant certain railway receipts 
purporting to have been granted to one Hurdut Eoy Chamaria and pur- 
porting to have been blank indorsed by him.” 

The fourth and fifth paragraphs of the written statement are as 
ifollows : This defendant is informed and believes that the said Pursottom 
Lall was, at the dates mentioned in the last preceding paragraph, in insol- 
vent circumstances, and that he was heavily indebted to, amongst others, 
the said Hurdut Eoy Chamaria, and that the goods for which the said 
receipts purported to have been granted were the goods of the said Hurdut 
Eoy Chamaria and not the goods of the said Pursottom Lall, and that 
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1898 he was not in a position to deliver or transfer the same to this defendant 
J0^13. and that the said Hurdut Roy Chamaria had not been paid for the said*^ 
Originat defendant was always ready and willing to take delivery of 

rrxrr. 1 f Contracted for as aforesaid, and to pay for the same, and 

CIVIL, he offered to do so, and demanded delivery of the said goods, but the said 

Rursottom Lall refused to deliver the said goods, and onlv offered to this 

defendant the said receipts, and did not even show to this defendant or 

to any one on his behalf the goods for which the said receipts had been 
granted. 

It is not necessary to refer to a further defence, having reference to 

the assignment of the 13th of November 1897, as that was abandoned at 
the hearing. 

f!°seed and the wheat were to be delivered in April-May 

lbJ7, and the whole of the evidence given in this case relates to what 

took place during the last week of May 1897 between Pursottom Lall 

an kulchand, and with reference to the deliveries under these con- 
tracts. 

r appeal's from this evidence that in the latter end of Mav Pursottom 
Lall s affairs became involved, and he was deeply in debt. His gomasta 
Lumun Lall, who was called, said he had paid off a sum of Rupees six 

erify owed Rs. 60,000 or 
70.000, and from the evidence [147] of Hurnand Roy, it is clear that 
1 ursottora Lall was in great difficulties. He had, in fact, no goods to tender 
under these contracts at any time before the 31st of May. I am satisfied 
that this was so from the evidence of Dumun Lall and Hurnand Roy. 

T no doubt that the market was a falling market, and Pursottom 

Lall was anxious to obtain from his buyers the difference between the- 
market rate and the contract rate, if he could do so without being under 
e necessity of making an actual tender of the goods, and he might have 
succeeded had he not been dealing with persons who knew he had nogooda 

to deliver, and who were determined not to accept anything short of the- 
actual goods contracted for. 

T II action taken in respect of these contracts was by Pursottom 

Lall on the 26th of May. On that day he wrote to the defendant enclos- 
ing one delivery order for both the wheat and the linseed, and requesting 

him to send a man to the Howrah Station with monev to take delivery 
of the goods. 

r Pursottom Lall caused Babu A. K. Mukerjee, a pleader 

ot the Sma 1 Cause Court, to write to the defendant pointing out that the 
delivery order had been sent to him, and that he had not taken delivery 
ot and paid for the goods, and calling upon him to pay for and taka deli- 
very of them within twenty-four hours. The letter ends : ‘‘ In default 
of compliance my client will look to you for the difference between the 
contract rate and the market rate.” In the meantime the defendant had 

•^"®J®l'''®ry order to Pursottom Lall. enclosed in a letter, dated 

oolf a" Pursottom alleged he did not receive till the 

.JbthJ, demanding separate delivery orders in respect of each contract, and 

.u ^on.u Psl'vered to the defendant on the morning of 

the 29th of May. They were addressed to Dumun Lall, who was the- 
gomasta of Pursottom Lall, and are in this form • — 

__ Re Contract No, 29, dated 23-10 96, for 100 tons wheat. 

Please deliver to Messrs. Hurnand Roy Fulohand 100 tons wheat- 

bags ” contract on receipt of the price thereof and of gunny 
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[148] “ Re Contract No. 1299, dated 29-9-96, for 50 tons linseed. 

Please deliver to Messrs. Hurnand Roy Fulcband 50 tons linseed 
under the above contract on receipt of the price thereof and of gunny 
bags.” 

When these delivery orders were received by the defendant, his 
gomasta took them to Howrah Station with money to nay for the goods. 
He says : “1 took more money with me than the amount that I calculated.” 
(Shown Ex. B.) ” This is the calculation : It amounts to Rs. 11,602-8, 
on the contract for 1,092 bags of wheat, and Rs. 305-12 is the price of 
gunny bags.” (Shown D.) * The price of the 50 tons linseed was 

Rs. 6,649-8-0 and Rs. 190-15-6 for the gunny bags. The total is not 
given. The wagon-number or pile-number is always given in delivery 
orders. These particulars were nob written on the delivery orders I gob. 
I said to Dumun, give me the goods, give me all the particulars,’ that is, 
as bo which shed they were in, where they were. He said he nad no inform- 
ation as to the goods. Then I went to Mr. Farr’s office and had a letter 
written. This meeting with Luchminarain on the 29th at Howrah was 
put to Dumun Lall in cross-examination, but he denied that he saw 
Euchminarain at Howrah on that day. I have no doubt that this 
denial is untrue. Mr. Pugh’s letter of the 29bh of May, contains a 
circumstantial account of that meeting, and had that portion of Mr. Pugh’s 
letter been an invention of his clients, I have no doubt that Mr. Leslie 
would have said so in his letter in reply of the 31sb May and would not 
have confined himself to the colourless statement ” without admitting any 
of the statements contained in your letter.” Dumun Dali, in cross-examina- 
tion, was forced to admit that he was nob in a position bo point out the 
goods on the 29bh, or give the wagon or pile numbers, and I have no 

doubt that he admitted his inability to do so to Luchminaraiu at Howrah 
on that day. 

W^hen Luchminarain went to Messrs. Farr and Pugh’s office, on the 
29bh, he instructed Mr. Pugh to write the letter I have referred to above, 
in answer to the pleader’s letter of the 27bh, and in this letter, after debail- 
iufcorview at Howrah between the defendant's ( 7 owasia and Dumun 
Lall, he states this : “ Our [149] clients’ monih gomasta will attend at the 
Howrah Station again on Monday morning, and will again take with him 
the cash for payment of the goods, and we have to request that the 
sellers will be good enough to be in attendance prepared to furnish the 
wagon, and pillar or pile numbers, and to point out the goods intended to 
be delivered to our clients under the contracts above mentioned in the 
usual and customary manner, and will be present when samples for 
refraction are drawn and sealed. Meanwhile we are instructed to return 
the two delivery orders, which we do herewith, with the request that the 
sellers will add thereto the wagon and pillar numbers and return the 
delivery orders to our clients before 5 o’clock this afternoon.” 

These delivery orders were not returned to the defendant till the 31st, 
and then they were apparently in the same condition as before. They 
were enclosed in a letter from Mr. Leslie to Mr. Pugh, in which he says : 

^ We are instructed to say that if your clients will call at Howrah at any 
time between 12 noon and 5 P. M. to-day with the delivery orders, 
which we return herewith, our client Babu Pursottom Lall, or his agent 
Dumun Lall, will point out the goods and give your clients delivery. 
We mentmn that our client has made complete arrangements with 
Babu Hurdut Roy Chamaria, one of the leading produce dealers, for 
delivery of the goods sold to your clients, and your clients will be 
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for and fake delivery thereof. Should your clients 
JU^13. however, fail to pay for and take delivery of the Roods in terms of the 

Original tbem liable for the diflerenee between the 

PiviT rate and contract rate, and for any other loss and damaee. costs 

OIVIL. charges, and expenses he may suffer or sustain bv reason of vour clients’ 

breach of cootracb.” ' 

This brings us to the 31st of May, the last day for giving delivery 

under these contracts, and the important question in this case is whether, 

as the plaintiff contends, Pursottom Lall made an offer of performance 

of each of tne contracts on that day, which the defendant was bound to 

accept, or whether, as the defendant contends, no such offer of performance 
was made to him at all. 

What took place at Howrah on the 31st is deposed to by all [150] 
the witnesses who were called. Mr. Laslie, his assistant Dehendra Nath 
Ghose. the Small Cause Court pleader A. K. Mukeriee, with Hurnand Roy 
and Dumun Lall, were there, with Pursottom Lall, for th« nurpose of 
enabling the latter to perform his part of the contract. Mr. Pugh, with a 
Small Cause Court pleader and his clients’ Qomasta Luchminarain, went 
there, to enable the defendant to perform his part of the contract. It is 
strange that such an array of legal talent should be required to give and 
take delivery of 50 tons of linseed and 100 tons of wheat, if either party 
were really desirous of carrying out the contract, and I have no doubt that 
both parties were playing a game. Pursottom Lall wanted to put himself 
in a position to claim the difference between the contract rates and the 
market rates on the 31st of May without being compelled to deliver the 
goods covered by the contracts, and the defendant, on the other hand, was 

prepared to insist upon the actual delivery of the goods, because he believed 
that Pursottom Lall had no goods to deliver. 

After the interview at Howrah Station between Dumun Lall and 
Luchminarain on the 29th, and Mr. Pugh’s letter of the same dav, it 
became clear to Pursottom Lillthat ho must endeavour to procure goods 
for the purpose of making a tender under his contracts, and in order to do 
this ho came to an arrangement with Hurdut Roy Chamaria, the banian to 
Messrs. L, D. Sassoon and Co. on the 30th of May. 

qi , arrangement : " Before I went to Howrah on 

dist May there had been an arrangement between mo and Pursottom Lall. 

Babu Pursottom Lall is a friend of mine. He requested mo to give him 
some help in giving delivery of certain goods from Howrah, and he also 
requested me to go to Howrah for this purpose. The goods were wheat 
and linseed. He said to me I have sold goods to certain parties. If my 
buyers ask me for delivery of the goods, will you deliver goods to them 
on my behalf. > I said all right.’ ” Then, afterwards, on the 31st. he made 
over lailway receipts for linseed and wheat to Pursottom Lall, Probably 
some were made over on the 30th. The goods covered by those railway 
receipts \vere not his, but the goods of the consignees who handed him 

„ i. I , , 1^ j I • , ■ s . [131] of May. He kaew nothiog 

abouo these goods himself, and ha could not swear that the goods covered 

by the raihvay receipts had arrived on the 31st of May, or whan they 
arrived. The receipts were handed over to Mr. Lsslie, and he says that 
at Howiah Mr. Pugh came to him and said that he had come on behalf 
of Hurnand Roy Fulchand. He then tendered to Mr. Pugh seven separate 
railway receipts for 100 tons of wheat in all. and two railway receipts 
each for 2o tons of linseed. He says ; “ I believe I told Mr. Pugh the 
goods wore ready for delivery. Mr. Pugh went with his client upstairs to 
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the Goods Superintendent, I waited for some time, and as Mr. Pugh did 
not return, I want upstairs and found Mr. Pugh in consultation with the 
Goods Superintendent. I asked him if he had not made up his mind yet. 
Ha said he wanted the railway receipts which were endorsed by Hurdut 
Roy Chamaria, who, I believe, was the consignee named in the receipt. 
He wanted these receipts to be endorsed to Pursottom Lall, and then 
endorsed by Pursottom Lall to his client. I told Mr. Pugh it was wholly 
unnecessary as the goods were deliverable on the receipts in their present 
condition, they being endorsed by the consignee. Mr. Pugh tendered me 
a bundle of notes, which he said was the price of the goods: showed me 
a bundle of notes, which he said was the price of the goods, which he said 
he would not pay till he had the railway receipts indorsed by the buyers.'" 

Mr. Leslie says the goods were in the Howrah Station at the time 
he tendered the receipts, and he again says: “It is perfectly true, as 
stated in my day book, that the goods were ready for delivery, and would 
be delivered on production of the railway receipts." But it is clear that 
Mr. Leslie is here expressing his belief, and is not speaking from actual 
knowledge. He was under the impression that the goods were Pursottom 
Lall’s, and that they were sold to him by Hurdut Roy Chamaria on 
credit. That we know is nob the case. Hs says he was taken to the 
godown and was shown the bags for delivery, but he did not check the bags, 
and I think the result of this evidence is that he believed the goods had 
arrived from what he was told and from the entries in the railway receipts. 
From the entry in receipt No. 4 (Ex. No. 1) it appears that the goods 
covered by [162] that receipt were nob available for delivery until the 2nd 
of June 1897. Mr. Leslie does not seem to have observed whether the 
freight was paid fot* the goods covered by the receipts which he tendered 
to Mr. Pugh ; we know now that it was not paid in respect of any of the 
goods covered by the receipts which he tendered to Mr. Pugh, and which 
were put in evidence at the trial. Mr. Leslie made this furcher statement 
which I think is important in this connection: "It was nob suggested 
that the money should be paid before the receipts were given up ; bub I 
would have I'efused to give the receipts without the money, I said : 

Here are the receipts, give me the money, and I will give you the receipts.’ 
I would nob have parted with the receipts without getting the money,. 
Hurdut Roy Cuamaria had not yet been paid for the goods," He was 
recalled the next day and asked to explain that statement, and he says 
this ; I meant I would not have given up the receipts for the purpose of 
taking delivery of the goods mentioned in them without being paid for 
them, but my impression is that Mr. Pugh asked me to let him take them 
upstairs to the Goods Superintendent for the purpose of making enquiry 
about them, and that I did give them to him, not for the purpose of 
taking delivery of the goods on them." 

It does not appear that Mr. Leslie knew at this time what the terms 
of the contracts were, and I take the result of his evidence to be this : 
that be was of opinion, and that ha acted upon the opinion, that the ten- 
der of the receipts in their then form, and under the circumstances then 
existing, was equivalent to a delivery of the goods contracted for, and was 
sufficient to entitle him to demand immediate payment of the price of the 
goods. 

Mr. Pugh’s evidence is to the same effect. He says : “ When I got 
to Howrah I saw Mr. Leslie. I said I had come to get delivery of the 
goods and had the money. He said ‘ Here are the railway receipts for 
341 bags of linseed’ and asked me to state if I would take them." » 
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Q. Take what” ? 

A. Taka delivery.” 

blank-endorsed by 

Ilurdub Eoy Chamana. I then asked Mr. Leslie if he would let [ 183 ] 

“t paid : Yes, if you will pay for them.” I then 

asked him if he \^uld wait a few minutes while I went and saw the 
Superintendent. He said All right.’ Then Mr. Pugh went upstairs an? 
saw the Superintendent, and while in conversation Mr. Leslie followed 
them. Pie then goes on to say : “ Then Mr. Leslie came upstairs and 
asked me if I was prepared to take the receipts. Then we went down- 
s airs, and I said you must have the receipts endorsed by Hurdut Rov 
Ohama,ria to Pursottom Lall, and by Pursottom Lall to my clients.” I 
told him that in consequence of the conversation I had with Mr. Bur- 
bridge. Mr. Leslie said, there is no use in doing that, you must take 
them as they are. Mr. Leslie then tendered me the receipts for the wheat • 
seven receipts. They were in the same condition when I saw them as 
^e linseed ones I said you must have them endorsed in the same wav.’ 
He said he would not do that. On that I said. ‘ all right,’ I have got the 
money for all the goods here, and I will tender it to you. Do vou want 

then asked me if I 

wou d take the rai way receipts as they then stood. I asked him if he 
would wait till I had seen Mr. Burbridge again. He said. ‘ No.’ You 
must pay for thetn and take them now as they are. 'I can’t wait any 
longer. On that I said I would not take them and went away.” 

It appears that Mr. Pugh did not make any enquiries as to whether the 
goods were in the Howrah Station, and he took no objection on that ground, 
neither did betake any objection on the ground that the freight on the 
goods covered by the receipts had not been paid, though ho knew that the 
freight had not been paid for the linseed. He insisted upon the special 
endorsement in consequence of the Goods Superintendent telling him that 
such an enoorsement was necessary, as otherwise the delivery of the goods 
might be stooped by notice from Hurdut Roy Chamaria or the cmsignees. 

fvslrn 1 r DOQ-payment of freight, he says in his cross- 

examination . If freight had not been paid on the goods, there would. I 

suppose, have been no difficulty in deducting the freight from the money, 

or deducting the demurrage from the money. As far as I know it has 
never been done. 

pS4] Now that being what occurred at Howrah, the question arises 
whether the Plaintifl is right in his contention, that what Mr. Leslie did 
on the 31st of May was a sufficient offer of performance which tbedefend- 
ant oiighc to have accepted. This brings me to the terms of the contracts 
and of the railway receipts which were tendered by Mr. Leslie. 

Under the first clause of the contracts the goods are to be delivered 
follows merchantable eondition. Clauses 10, 11 and 12 are as 

tendered fully 48 hours before the expiration 
of the piosenb term of 72 hours granted by the railway company in order 

to enable buyers to weigh, sample, and inspect the same, and the delivery not 
^ be considered complete until the samples have been refracted and exa- 
mined, and any dispute about quality, (^c., settled. 

u If railway receipt be tendered, such to be handed to buyers 48 

72 h^^nr^r ‘0 demurrage under the present terms of 

/ J hours gianted by the railway oompany. 
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“ 12. Sellers must be present at the time of delivery to inspect the 
weighing and sampling ; should they fail to do so after notice to sellers or 
.to selling brokers, buyers will weigh and sample within usual railway 
working hours, and sellers must abide by the result.” 

It is contended by the defendant that under these clauses he was 
entitled to have the goods themselves delivered to him, and a sufficient 
opportunity given to him to examine the goods for the purpose of seeing 
‘^Vbether what was tendered to him was of the description, quality and 
quantity contracted for. and that he was not bound to pay for the goods 
until he should have had this opportunity, and the delivery should have 
become comptete. He says it is clear that no such opportunity was 
pillowed him, that Mr. Leslie’s procedure was intended to force him to 
pay the price of the goods unconditionally upon tender of the railway 
receipts, and that, therefore, such a tender was not an offer of perform- 
ance, such as he was bound to accept. 

I think the defendant's contention is sound. I gather from [155] 
the evidence that Mr. Leslie would not have given up the receipts in order 
to enable the defendant to obtain delivery of the goods without first 
paying the price of the goods, and I do not think he was justified in 
taking up that position under the terms of the contracts. Besides, even 
if he wore justified in taking up that position on the 31st of May 1897, 
the plaintiff must, in order to succeed, show that the goods covered by 
the railway receipts tendered to Mr. Pugh on behalf of the defendant, 
were goods of the description contracted for, and there is no evidence 
before me, upon which I can rely, to show that that was the case. 

Again, the defendant contends tliat he was not bound to accept a 
tender of railway receipts for goods subject to demurrage, nor for goods 
not available for delivery on the 31st of May, nor for goods in respect to 
which the freight had not been paid at the time the receipts were tendered 
to him, and I am of opinion these contentions are also sound. Now when 
we turn to the receipts which have been put in evidence, that is to say 
four of those tendered to Mr. Pugh by Mr. Leslie, we find this : 

From Ex. No. 1 which is a railway receipt for 136 bags of wheat, it 
appears that the goods were not available for delivery until the 2nd of 
June, and there was a sum of Rs. 214-4-0 chargeable for freight. 

From Ex, No. 2, which is a railway receipt for 135 bags of wheat, it 
appears that there was a sum of Rs. 189-14-0 to pay for freight, and the 
goods were under demurrage on and before the 31st of May. These are 
two out of the seven receipts tendered by Mr. Leslie under the contract 
for 100 tons of wheat. 

The other receipts have not been pub in evidence and there is no 
evidence of their contents before me. I think the tender made under the 
wheat contract was wholly insufficient, even assuming that a tender would 

be good if made of clear receipts for available goods not subject to 
demurrage. 

I am of the same opinion with reference to the receipts tendered in 
respect of the linseed contract. These show that the linseed covered by 
them was available on the 3lst, and was not subject to demurrage, but 
qj)on one receipt there was a sum of [166] Rs. 280-10-0 payable for freight, 
and upon the other a sum of Rs. 316-3-0. I do nob think a tender of these 
receipts was a sufficient tender. 

The defendant objects to the tender of the railway receipts generally 
upon the ground that there had been no attornment to him by the railway 
'company, ; He contends that, at the very least, it lay upon the plaintiff 
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to show that had the defendant taken the receipt tendered to him the 
railway company would have been bound to have delivered the goods to 

on production of the receipt. I think that is a sound contention 
We know that the company would not have delivered the goods without 

prepaymentof the freight, and it appears from Mr. Pugh’s evidence that 
the Goods Superintendent told him that, if the railway receipts were only 
blank endorsed, he would not deliver the goods to the defendant in case a 
notice to detain the goods was given him by the consignee 

It is contended by the plaintiff that the evidence of Duman Lall 
shows that they were prepared to deliver on the 31st of May the goods 
contracted for ; but I do not so read his evidence. No doubt he said the 
goods covered by the railway receipts were at Howrah on the 31st of Mav 

A °™S8-examination when Ex. No. 1 was shown to him he 

admitted that he could not say whether on the 31st of May there were 
pods ready for delivery against any of the railway receipts. Ho never 
inquired whether the freight had been paid. He states exnressly that his 
master Pursottom Lall had nothing to do with the goods covered by the 
railway receipts, and his investigation of the goods, even according to his 
own statement, amounted to this, that, with resnect to the goods men- 
tioned in one or two of them, he compared the marks on the goods and the 
receipts for the goods. 

The truth seems to he that neither Pursottom Lall. nor those 

assisting him on the 31st of May. had their attention directed to the goods 

themselves to any extent. They were dealing with the railway receipts, 

and It IS clear that it was upon the railway receipts they depended for 

putting the defendant in the wrong and making him liable for the differences 
under the contracts. 


.n 91 ^ plaintiffs, that [167] 

i f°il taken on behalf of the defendant, on 

the ground that the tender was not in accordance with the contract, or 

that the freight was not paid, or that the goods covered by some of the 

were not then available for delivery, and that, if these 
objections had been then taken, they would have been dealt with, and the 
goods would have been delivered in strict accordance with the terms of 
the contract. Assuming those things would have been done, though the 

do' support to those assertions, I 

PnZti r i^^.u ® whatever to point out to 

tender was defective, or to give him an opportunity 
to supplement it. His dutv arose under the contracts, when a sufficient 
offer of performance was made to him, and not till then 

It was contended further that as the defendant, when the railway 
receipts were tendered to him, only required that they should be endorsed 
in the special manner, he was not entitled now to rely on anything 

nGinHff of /“/sottom Lall to so endorse them, and that the 

^hat the railway 

company would deliver the goods without this special endorsement. 

think ® that. I do not 

hink the contention is a sound one. If by virtue of the contracts 

the entitled to have certain things done in order that 

the offer of performance made to him should be binding on him, then 

nnioWk ° IS now entitled to rely upon the position which his rights 
under the contract empowered him to take up on the Slat of May, no 

matter whether he took up that position then or not. It can only bo on 

some ground of estoppel that he is disentitled to do so, and no estoppel 
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could arise under the circumstances of this case. That a person who 
justifies an alleged breach of contract upon one ground only, which is 
found insufficient, is not for that reason disentitled to rely upon other 
grounds, which his rights under the contract entitle him to rely upon, has 
been recognised in many cases. See Coiuan v. Milhurn (1), Mothoor- 
viohun Boy v. Bank of Bengal (2). 

[1S8J The plaintiff also sued to recover a sum of Rs. 85-5 as assignee 
of Pursottom Lall under the following circumstances ; — 

On the 23rd of October 1896 the defendant contracted to purchase 
50 tons of wheat from Pursottom Lall at Rs. 4-4-10 per bazaar maund, 
delivery April and May 1897; and on the 23rd of November 1896, the defend- 
ants contracted to sell 50 tons of the same quality of wheat, delivery 
April and May 1897, at Rs. 4-3 per bazaar maund. This portion of the 
claim was disputed in the defendant’s written statement, but was admitted 
at the bearing. There will, therefore, be a decree for the plaintiff for the 
sum of Rs. 85-5. 

I think the defendant is entitled to the general costs of the suit, but 
the costs incurred by the plaintiff in consaquenoe of the defendant’s not 
admitting the claim for Rs. 85*5 should be deducted from the general 
costs.* 

Attorneys for the plaintiffs : Messrs. Leslie and sons. 

Attorneys for the defendants : Messrs. Barr and Pugh. 
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CRIMINAL REVISION. 

Before Mr. Justice Stevens and Mr. Justice Pratt. 

Bajoo Singh {Petitioner) v. Queen-Empress (Opposite Party)A 

[2nd November, 1898.] 

4 

Public servant — Penal Code (Act XLV of I860), s. 21 and s. 186 — Surveyor employed 
by the Collector, 

The Collector acting in the managemeat of a khas mehaU the property of the 
Government, is as much the Government within the meaning ol s. 17 of the 
Penal Code, as when he is exercising any o* her of the duties of his official posi- 
tion. A surveyor employed by the Collector in the fe/iis mehal department to 
make a survey of a certain portion of a water course is a ‘*pubIio servant” within 
the meaning of s. 21 of tbo Penal Code. 

[139] Reg. v. Ramajirav (3) and Chatter Lai v. Thacoor Pershad (4), referred 
to. 

[R., H Cr.L.J. 667 (671) = 8 Ind. Cas. 531.] 

On the application of certain raiyats of Kamalkhap, which is a khas 
mehal estate of the Government, the Deputy Collector of Gya ordered 
the Office Surveyor to prepare a map of a water course within the mehal, 
which order was confirmed by the Collector, The accused came to the 
spot with four or five other persons and obstructed the surveyor in his 
work, and the latter was compelled to retire without making any survey 

* An appeal was brought in this case, but was struck off for defaultin appear- 
ance. — E d, 

f Criminal Revision No. 730 of 1898, made against the order passed by Babu 
Trailakya Nath Bhuttacharjee. Deputy Magistrate of Gya. dated the 3rd of August 1898- 
(1) (1867):L.R. 2 Exch, 230. (2) 3 C. 392. 

(3) 12- B. H.C. 1. (4) 18 0. 518. 
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of the water-course. He submitted his report complaining against the 
accused, who was convicted by the Deputy Magistrate of Gya and senteno- 

CRIMINAL ^ ^ to undergo rigorous imprisonment 

Revision lule ^ “oved the High Court and obtained a 
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Babu Dasratht Samjal appeared on behalf of fche accused. 

No one appeared on behalf of the Crown. 

The judgment of the High Court (Stevens and Pratt, JJ.) was as 


JUDGMENT. 

The petitioner in this case was convicted under s. 186 of the Indian, 

La * I _ ^ • A . * I — in the discharge of 

his nubile functions. The officer obstructed in the present case was a 

surveyor employed by the Collector in the khas mekal department, and 
the functions in which he was obstructed were making a survey of a certain 
portion of a watercourse which was in dispute. It has been contended 
before us that a distinction must be drawn between the Government in the 
exercise of its functions as a proprietor of an estate and in that of its 
duties of general administration, and that looking to the definition of 
the word Government ” in s. 17 of the Indian Penal Code, the sur- 
veyor obstructed in the present case was not a servant of the Govern- 
ment. In support of this contention, two cases have been cited to us, Beg. 
v. Eamajirav il), Chatter Lai v. Thacoor Pershad (2). Neither of these 
cases is in point. Neither of them deals with the question before us. In 
each case it was decided that the particular person in question in that 
case was not a public servant within the definition in s. [l60] 21 of 
the Indian Penal Code. We think that the contention is unfounded. We 
think that the Colleccor, acting in the management of a khas mehal, the 

. , ^ I V * is as much the Goveromeot within the 

meaning o s. 17 of the Indian Penal Code as when he is exercising any 

It seems to us that the 9bh 
clause of s. 21, which contains the definition of the berm “public servant,”. 

IS intended to include officers whose business it is to care for the poouniarv 

interest of the Government. We think that the surveyor in the present 

case was a public servant, and that the duty upon which he was engaged, 

when he was obstructed, was a public duty. We therefore discharge the 


S. 0. B. 
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(1) 12 B.H.O. 1. 


(2) 18 0. 518 
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APPELLATE CIVIL. 

I 

Before Mr. Justice Banerjee and Mr. Justice Stevens. 

Shyama Gharan Mandad {Plaintiff) v. Heras Modlah and 

OTHERS {Defendants).’^' [I5th July, 1898.J 

Interest — Interest on arrears of rent — Wxiver — 0»nission claim rent for some years 

at ihi sUpidated rate, whether amoic-ifs t'> a loaiver—Euidence Act {I of la72), s. 92 
— Evidence of conduct, whtther admissible in evidence. 

The mere omission to claim interest for some years from a tenant at the rate 
stipulated in the lease does not amount to a waiver of the landlord’s right to 
claim interest at such rate. 

Johoory Lall v. Bullab Ball (1), followed. 

Evidence of conduct, as for instance return of the lease, is admissible in 
evidence under s. 92 of the Evidence Act to prove that such return was due to 
au intention to make the lease iooperative. 

Prconath Shaha v. Madhu Sudan Bhuiya (2), followed. 

fCons.. 13 G.L.J. 284 (287) = 8 Ind. Gas. 4?.] 

[161] This appeal arose oub of an action brought by the plaintiff to 
recover arrears of rent with interest and cesses. The claim for interest was 
in accordance with a kabuliat executed by the defendants. The defence 
was that, although the kabuliat was executed by the defendants, they were 
not liable to nay interest at more than 12 per cent, per annum, inasmuch 
as the kabiiliat was not made over to them, and therefore it was not 
intended to be operative. 

The Munsif decreed the plaintiff’s suit in full and allowed interest at 
the rate stipulated in the kabuliat. On appeal, the Subordinate Judge varied 
the decision of the Munsif, holding that the plaintiff was not entitled bo the 
interest at the rate stipulated in the kibiiliat, inasmuch as it became 
inoperative on its having been returned to the executant immediately after 
registration, and that the stipulation for interest was rather hard and was 
never enforced. Prom this decision the plaintiff appealed to the High 
Court. 

Dr. Ashutosh Mookerjee, for the aopellant. 

Babu Saroda Churn Mitter. for the respondents. 

The judgment of the High Court (Bankrjee and STEVENS, JJ.) was 
as follows : — 


Apped- 

late 

Civil. 


r 


JUDGMENT. 

Banerjee, J. — In this appeal, which arises out of a suit for arrears of 
rent, the question for consideration is, whether the Court of anneal helow 
is right in disallowing the claim for interest at the rate mentioned in the 
kabuliat, dated the 2l9t Bysack 1280. The learned! vakil for the plaintiff- 
appellant contends that the lower appellate Court is wrong in not allowing 
interest at the rate mentioned in the kabuliat, as the grounds upon which 
it has based its decision are wrong in law. 

Now the grounds upon which the lower appellate Court has held that 
the plaintiff is not entitled to interest at the rate mentioned in the kabuliat 

Appeal fcom Appellate Decree No. 828 of 1897, against the decree of Babu 
Bajendra Kumar Bose, Subordinate Judge of 24*Pergunnabs, dated the dOth January 
1897. modifying the decree of Babu Hari Nath Roy, Munsif of Baruipore, dated the 
31st of July 1896. 

(1) 5 C. 102. (2) 25 0. 603. 
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1898 are given in the following passage of the judgment : “ The contention 

Jo^lS. on the part of defendant-appellant is that this kabuliat became inopera- 
\PPFr T returned to the executant immediately after 

r ’■f/i ^^'^i^dar’s naih on the complaint 

LATE of the [162] executant ; that the stipulation of interest was rather hard • 

Civil. stipulation as to interest was never enforced ; and that therefore 

vsTTfin defendant is not bound to pay interest at the rate demanded. It 

appears to me that there is much force in this contention, regard being had 

to the fact that the original kahuhat has been produced in the case by the 

defendant, and to the absence of evidence on the side of the plaintiff as to 

interest having over been realised at the rate specified in the kabuliat 

ihere is no foundation for plaintiffs allegation that this kabuliat was 

conclusively made over by the defaulting putnidar. Mohendra, to the 

present defendant, with a view of thwarting plaintiff’s claim. Taking all 

things into consideration, I am of opinion I would not be justified in 

allowing the exorbitant rate of interest provided in the kabuliat, which is 

now sought to be enforced against the defendant." 

It is argued that the two grounds upon which interest at the stipulated 

rate has been disallowed are, drU, that there has been a waiver of the right 

created by the kahuhat hy reason of the non-realization of the interest at 

the stipulated rate : and, second, that the kabuliat has become inoperative 

by reason of the return of the document to the defendants ; and it is urged 

that both these rea,9ons are bad in law, the first, bad in law, because mere 

omission to claim interest at the stipulated rate cannot amount to waiver, 

as has been held in the case of Johoory Lall v. Bullab Lall (1), and the 

^cond, bad in law, because it is contrary to the provisions of s. 92 of the 

hiVidence Act, as has been hold in the case of Umedmal Motiram v. Davu 
bin Dhondiba (2). 

No doubt, the ease of Johoory Lall v. Bullab Lall (1) is authority for 
the contention that the mere omission to claim interest for past years from 
a tenant cannot amount to a waiver of the landlord’s right to claim interest 
at the stipulated rate. The decision of the lower appellate Court is, how- 
ever, based, not merely upon the omission of the plaintiff to claim interest at 
the ^ipulated rate, but is based upon another ground besides, viz., the 

^ -n L kabuliat to the tenant-defendant, the validity of which 

Will be considered presently. 

It was further argued that, in the absence of anything to 
show that any occasion arose for claiming interest at the stipulated rate, 
the Court of appeal below was wrong in attaching any weight to 
the mere absence of evidence on the side of the plaintiff as to interest 
having ever been realised at the rate specified in the kabuliat. But 
this objection is met by the finding of the first Court on point No. 1— a 
finding which has not been displaced by the appellate Court, from which 
it would appear that occasions did arise for claiming interest. 

This brings us to the consideration of the second branch of the 
appellant’s contention. No- doubt s. 92 of the Evidence Act would 
exclude the evidence of any oral agreement or statement to rescind or to 
contradict the document in this case, having regard to the provisions of 
proviso 4 of that section. But as we understand the contention of the 
defendant and the judgment of the lower appellate Court, what has been 
given effect to as making inoperative the kabuliat relied upon by the 
plaintiff in this case is not any oral agreement or statement rescinding the 

(1) 5 C. lO'J. j2) 2 B. 647. 
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kahuliat, but the evidence of conduct amounting to waiver of the right 
created in favour of the plaintiff by the ki.huliat ; and such evidence is 
not, in our opinion, excluded by the provisions of s. 92 of the Evidence Act. 
The view we take is in accordance with the decision of the Full Bench in 
the case of Preonath Skaka v. Madhtt Sudan Bhuiya (1), where it was bold 
that oral evidence of the acts and connuctof parties, such as oral evidence, 
that possession remained with tbe vendor, notwithstanding the execution 
of a deed of out and out sale, isadmissible to prove that the deed was intend- 
ed to operate only as a mortgage. 

Last of all it is contended that the lower appellate Coui*t has not 
distinctly found any waiver of the right created by tlie kabuliat, and that 
in fact it does not find that the stipulation relating to interest contained 
in the kabuliat has become inoperative, all that it says being that it would 
not be justified in allowing the exorbitant rate of interest provided for in 
the kabuliat. 

[164] The language of the Subordinate Judge mav not be very happy, 
but his meaning, taking his judgment as a whole, is. in our opinion, very 
clear. For he sets out the conlenbion of the defendant that by reason of 
tbe return of the kabuliat tbe stipulation about interest became inopera- 
tive : he observes that the contention has much force ; and becomes to the 
conclusion that the rate of interest provided for in the kabuliat was not 
one that the plaintiff was entitled to enforce. He also finds that the case 
set up by tbe plaintiff that the return of the kabuliat a fraudulent act 
on the part of tbe defaulting putnidar was unfounded. 

Taking all this into consideration, we think that the lower appellate 
Court has, in effect, come to the conclusion that tbe stipulation in the 
kabuliat regarding interest has become inoperative. 

The result is that the contentions urged before us fail, and the appeal 
must be dismissed with costs. 

S. 0. G. Appeal dismissed. 


1898 

JULY 16. 

Appel- 

late 

Civil. 

26 C. 160. 


26 C. 16i==3 C.W.N. 290. 

APPELLATE CIVIL. 

Before Mr. Justice O' Kinealy and Mr. Justice Hill. 


Sheodeni Tewari and others ( Plaintiffs ) V . Ram Saran Singh 

AND OTHERS ( Defendants ).*' [13th December, 1898.] 

Transfer of Property Act {IV of 1882), s. 99 — Sale of mortgaged property — Zuripesbgi 
mortgage — Purchase by the mortgagee. 

Section 99 of the Transfer of Property Act fIV of 1882) applies to zuripeshgi 
mortgages, and a purchase of the mortgaged property by the mortgagee in execu- 
tion of a decree for rent due by the mortgagor under a katkina lease of the pro- 
perty, was held to be not merely irregular, but absolutely void. 

£DiB8.. 35 C. 61 = 6 G L.J. 320=11 C.W.N. 1011 (F.B.) ; 8 O.G- 327 (334) ; N.F.. 27 A. 
517 (522) = 2 A. L.J. 210 = A.W.N. (1905)80 ; F., 33 C. 113 (115) ; 33 0. 283 (285)- 
R., 4 0.0. 231 (233).] 

The facts material to this report and the arguments on both sides 
appear from the judgment of tbe High Court. 

The plaintiffs appealed to the High Court, 

• Appeal from Appellate Decree No. 805 . of'. 1897, against the decree of 
F. H. Harding, Esq., District Judges of Shahabad, dated the 8th of February 1897. 
affirming the decree of Babu Madhub Chundra Gbakravarti, Subordinate Judge of that 
Dietrioti dated the 20th of December 1895. 

(1) 25 C. 603. 
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Deg. 13. 

Appel- 

late 

Civil. 

26 C. 164== 
3 C.W N. 
290. 


Dr. Rash Behari Ghose and Bahu Jogendra Chandra Ghose^ for the 

Hppellant. 

[166] Babu Saltgram Singh and Babu Raghunandan Prasad, for the 
respondents. 

The judgment of the High Court (O’Kinealy and Hill, JJ.) was as 
follows : — 

JUDGMENT. 

In this case one Kunj Behari Singh executed a mortgage in favour of 
the predecessor of the plaintiffs. He nevertheless held under a kaikina 
lease, which was granted on the same day, and which covered the mortgaged 
property. The plaintiffs brought a suit for arrears of rent on the katkina 
lease, sold a 2 annas share of the mortgaged property, and purchased 
it themselves. They now sue for possession of the property as auction- 
purchasers. 


Among other defences that have been raised in the suit is one that 
under s. 99 of the Transfer of Property Act the plaintiffs are prohibited 
from buying the equity of redemption in respect of the property over 
which they hold a mortgage, and that the remedy, if any, must be the 
remedy given by that section. This contention has received the 
approbation of both the lower Courts, where the suit has been dismissed. 

In aer.ond appeal it has been argued that s. 99 of the Transfer of 
Property Act is a section of procedure, and the property in this case 
having been sold by a Court of competent jurisdiction at the instance of 
the plaintiffs and bought by them, the sale is not void or voidable; and, 
secondly, it has been contended that as the mortguge in question is a 
purely usufructui-iry mortgage, the mortgagees have no right to sell under 
s. 67 of the Transfer of Property Act, and consequently it is unreasonable 
to suppose that the provisions of s. 99 of the Act apply to such a mortgage, 
bection 99 of the Transfer of Property Act runs as follows : — ■ 
Where a mortgagee in execution of a decree for the satisfaction of any 
claim, whether arising under the mortgage or not, attaches the mortgaged 
pioperty. he shall not be entitled to bring sucli property to sale otherwise 
than by instituting a suit under s. 67, and he may institute such suit 
Dotwi^bhstanding anything contained in the Code of Civil Procedure, s. 45." 

[166] This section is to be found in chap. IV of the Act, which, as 
may be seen from s. 58, applies to all mortgages, a simple mortgage, a 
mortgage by conditional sale, an usufructuary morteage, and an English 
mortgage. There are no words in the section limiting the word "mort- 
gagee to a mortgagee holding under a particular form of mortgage ; and 
the ordinary meaning of the language of s. 99 would be chat it prohibits 
the sale of the property mortgaged in all cases save in a suit brought 
under s. 67, Nor does there appear to us to be anything in the argument 
that s. 99 does not apply if a suit to sell does nod lie under s. 67. The 


words of the section are general and uncontrolled. To accept the 
contention would be that, we should be compelled to read into the section 
the words that if under the terms of the mortgage no suit can be brought 
under s. 67, the mortgagee can sell the equity of redemption.” There are 
no such words in the section, and if we were to add them, instead of 
interpreting the law, we should be legislating. Nor do we think that the' 
section contemplates merely a matter of procedure, and that a sale wrongly 
made would be merely irregular. The tenor of the decisions of the different 
High Courts is that the sale is void, and we are of the same opinion. 

The appeal is dismissed with costs, 

^ Appeal dismissed. 
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26 C. 166=^3 G.V.N. 8. 

APPELLATE CIVIL. 


1898 

Aug. 23, 


Before Mr. Justice Ghose and Mr. Justice Hanipini . 


APPEL 


Lal Bshaky Singh and another {Judgment-debtor s) v. Habibur 
E-ahman and others (Decree- holders)."^ [23rd August, 1898.] 

Decree — Form of decree — Mortgage decree— Transfer of Property Act {IV of 1882), 
devree rtgarded as mortgage-aecree under — Sale of mortgaged properly in execution 
of decree. 


LATE 

Civil. 

26 C. 166 = 
3 C.W.N. 8. 


In a suit for recovery of mortgage money by sale, brought after the Transfer 
of Property Act {IV of 1682; bad come into force, the decree of the Court was : 

that a decree be passed in favour of the plaintifis in respect [167] of 
Rs. 5,387'10-13, together with costs and interest at the rate of 6 per cent, per 
annum up to the date of realisation, and that the mortgaged properties be made 
liable {pae band keo. jaet for realization of the decretal money.*’ 

Hela, that tho decree was to be regarded as a mortgage-decree governed by 
the Transfer of Property Act, though not made in tbe form prescribed by that 
Act ; and it followed that it was noi open to tbe decree holder to proceed against 
properties other than the mortgaged properties before exhausting the latter, and 
without obtaining an order under s. 90 of the said Act. 

Jegt^maya Dassi v. Thackomoni Dnssi (1) ; and Faeil Sowladar v. Krishna 
Bandhoo Poy (2), referred to. Chundra Noth Dey v. Burroda Shoondury 
Ghose (3), distinguished. 

[R., 22 A. 401 (403) = A.W.N {1900) 131 ; 8 A.L.J. 418 = 10 Ind. Gas. 481 {483) ; 4 C. 

L.J. 633 : 16 C.L.J. 318 (320) ; 17 C.W.N. 1039 (10411 = 20 Ind. Gas. 829 ; 18 0. 
L.J. 133 = 19 Ind. Gas. 971 (972) ; 2 O.C. 337 (339) ; 5 S.L.R. 71 (74) = 11 Ind. 
Gas. 19^.] 


The facts material to this report and the arguments on both sides 
appear sufficiently from the judgments of the High Court. The judgment- 
debtors appealed to the High Court. 

Babu Karttna Sindhti Mukerjee, for the appellants. 

Moulvie Syed Shamstil Huda^ for the respondents. 

The judgments of tbe High Court (Ghose and Rampini, JJ.) were as 
follow : — 


JUDGMENTS. 

Ghose, J. — The question raised in this appeal is what may be the 
true effect of a decree passed between the parties on the 24th June 1896. 
The suit, in which this decree was passed, was a suit for a certain amount 
of money, as rent based upon a mortgage bond. In execution of tbe decree, 
the decree-holder asked that certain properties, other than those 
mentioned in the mortgage, should be sold in satisfaction of his claim. 
The judgment-debtors opposed the application upon the ground that, as 
this was a mortgage-decree, it was not open to the decree-holder to sell 
these properties without exhausting the mortgaged properties, 

Tbe Court below has acceded to the prayer of the decree-holder, and 
the judgment-debtor has preferred this appeal impugning the correctness 
of that order. 

It has been argued before us by the learned vakil for the decree- 
holder that the decree should be construed to be a simple [168] money- 
decree, a lien being declared on the properties mortgaged. The contention 
on. the other side is that it should be regarded as a mortgage-decree under 

• Appeal from Original Order No. 127 of 1898, agninst the order of Babu Hemango 
Chunder Boee, Subordinate Judge of Patna, dated the 13th of April 1898. 

(1) 24 C. 473. (2) 25 C. 680. (3) 22 C. 813. 
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Civil. 

26 C. 166 = 
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The suit was instituted upon the mortgage after the Transfer of 
Property Act came into force ; and there can be no doubt that so far as 
the mortgagee, the plaintiff in the suit, was concerned, he asked for the 
reliefs indicated in that Act, one of the reliefs being “that the mortgaged 
properties be sold for satisfaction of his claim, if the mortgagor faffs to 
pay up within the time which the Court may allow." But the Subordinate 
Judge, who made the decree, did not apparently follow the clear directions 
in the Act ; and he worded the decree as follows : “ It is ordered and 

decreed that a decree bo passed in favour of the plaintiff in respect of the 
sum of Rs, 5,387-10-13, together with costs and interest at the rate of six 
per cent, per annum up to the date of realization, and that the mortgaged 
properties be made liable ipae bund kea jne) for realization of the decretal 
money.’’ It is to bo regretted that the Subordinate Judge should, in spile 
of the clear directions m the Transfer of Property Act, not have taken care 
to draw up a decree as the law directs. But. however that may be, the 
question that we have to consider in this appeal is whether the decree, as 
made, can be regarded as a mortgage deoree governed by the Transfer of 

money-decree, with a lien only 
being declared upon the mortgaged properties. 


In the case of jMjemaya Dassi v. Thackomoni Dassi (1), which was 
decided by a Bench of three Judges of this Court, a Question similar to 
that which arises in this appeal was discussed, and the learned Chief 
Justice in delivering judgment, referring to the terms of the decree which 
then came before the Court for consideration, expressed himself as follows : 

In mv opinion this was a mortgage-decree, though not in the form 
prescribed by the Transfer of Property Act, which came into force on the 
1st ,july 1882, but in the form in which, as I understand, such decrees had 
been for many years, and were drawn up in the Mofussil Courts. [l69] 
The decree provides for the payment of the mortgage debt, for the realiza- 
^on of the mortgaged property and payment thereout of the mortgage debt. 
The claim in this suit, it may be observed, asks that the claim, i.e., the 
rnoney claim, should be realized out of the mortgaged property, and failing 

1 QQO property of the defendant. I think the decree of 

1882 was a mortgaged-decree, i.e., a decree made in a suit to enforce the 
mortgage in which the mortgagee asked, not merely for a personal judg- 
ment against his debtor, but for the realization of the mortgaged property 
to satisfy his claim.’’ The terms of the deoree which the learned .ludges in 
that case were called upon to consider were as follows : “ It is ordered that 
the suit be decreed, and that the defendant do pay to the plaintiff the 
amount claimed with interest thereon at the rate of 1 per cent, per month 
during the pendency of the suit and costs of this case ; the whole to bear 
interest at the rate of i per cent, per month from this date to the date of 
realization to be realized from the property mortgaged and other properties 
of the defendant.’’ Mr. Justice Maephorson, who conourred with the 
Chief Justice in the view that he adopted, said as follows: “ But it seems 
to me that the decree of 1882 is in substance a decree for the sale of the 
mortgaged properties. It sets out those properties, and directs that the sum 
decreed should be realized from them, which can only mean by the sale 
of them, and that was the relief asked for in the suit. Assuming that 
38. 88 and 89 of the Transfer of Property Act, which came into force while 



(1) 24 C. 473. 
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the s,uit was uending, a.uplied to the suit, the decree was not, it is true, 
made in conformicy with them, as, instead of making a decree ni^i follow- 
ed by a decree absolute, the Court at once made a decree absolute. But the 
decree has never been questioned, and is now a final decree as between the 
parties. The case of Dey v. Hurroda Shoondiiry Qhose 11) 

(to which I shall have to refer presently) “is distinguishable, as the 
Court there in effect held that there was no decree for sale, and so on. In 
a subsequent case before the learned Chief Justice and IMr. Justice Banei- „ « m « 
jee, Fazil Howladar v. Krishna Bandhoo Roy (2) the learned Judges ^ 

[170] had also to consider the effect of a decree in somewhat similar terms ; 
and they agreed with the decision come to in the case of Jog^maya Bassi 
V. Thachomoni Dassi and held that the decree was a mortgage-decree. The 
terms of the decree ran as follows : It is ordered that the suit be decreed 
ex parte, and the sum of Rs. 323 claimed (in the suit), and the costs of this 
suit Rs. 34-8, with interest at six per cent, per annum from this day till 
the date of realization, plaintiff do get from the hypothecated property. 

If insufficient, defendant to remain personally liable. ” And it was held, 

as I have already said, that this ought to be regarded as a mortgage-decree 

in terms of the Transfer of Property Act. 

In the case of Nath Dey v. Barroda Shoondury Ghose (\). 

referred to in the judgment of Macpherson, J., in Jogemaya Dassi v. 
Jhackomoni Dassi (3), and upon which reliance has been placed by the 
learned vakil for the decree- holder, the terms of the decree which had to 
be considered by the Court were : “ The suit is decreed ex parte. The 

plaintiff to obtain the amount of his claim and costs of the suit with 
interest at six per cent, per annum until the date of realization, and the 
mortgaged property to remain liable for the satisfaction of the debt, Scq. 

And it was held that this was not a mortgage-decree, and that it was not, 
therefore, governed by the Transfer of Property Act. 

It seems to me upon a consideration of the different rulings that the 
question for consideration in a case like this is, whether there is an order 
in the decree for sale of the mortgaged properties, or the decree simply 
declares a lien upon those properties. As already stated, the mortgagee 
in the present case unquestionably asked for a decree in terms of the 
Transfer of Property Act and for the sale of the properties mortgaged. 

The Court, however, did not make a decree in exact terms of that Act. But 
there can be no doubt that what the Court really meant to do. and did, was 
to make a decree ordering that the properties mortgaged be sold for* the re- 
alization of the amount decreed to tbe mortgagee. The terms of the 
decree are more similar to those in the cases of [171] Jogemaya Dassi v. 
Thackomoni Dassi and Fazil Howladar v. Krishna Bandhoo Roy. to 
which I have already referred, than the terms which had to be considered 
in the case of Ghundra Nath Dey v. Burroda Shoondury Ghose. 

In this view of the matter, the decree in question should, in my 
opinion, be regarded as a mortgage-decree governed by tbe Transfer of 
Property Act, though nob made in the form prescribed by that Act. It 
follows from this that it is not open to the decree bolder to ask in the 
first instance for the sale of properties other than the properties morfgaged 
before exhausting the mortgaged properties, and without obtaining an 
order such as is prescribed by s. 90 of the Transfer of Property Act. 

The result is that this appeal must be allowed, the decree-holder being 
at liberty to proceed against the mortgaged properties in the first instance. 


1898 

AUG. 23. 

Appel- 

late 

Civil. 


(1) 22 C. 813. 
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and then fco take such steos as he may be advised fn noil .l 

properties of the judfimenfc-debfcor • ’ 

fc'„ T. rirz ;r s ir 

liable" fat the mortgaged property shall be‘'77!a*” 

whether intentionally or through inadvertence, does not appear to me to 
have Riven him such a decree as be sought for. I am supported i^th s 
view by the case of Chundra Nath Day v. Burroda ShoonLy G/rosVd 
The decree in that case was to the effect that the property was "to remain 
liable for the satisiaction of the debt.” On the other hand the cases of 
Jogemaya Da^st V, Thackomoni Dassi and Fazil Hoiuladar v. Kri.hm 
i?«nrf/ioo Roy have been referred to on behalf of the appellant These are 

one “though' not' in V”' the present 

, ough not in form a decree under the provisions of the Transfer of 

Property Act may yet be regarded and given effect to as such. 

dpev«« most reluctant to put any obstacle in the wav of 

f Cl ee- holders who seek to recover monies, which Courts after fuU 

las't“menH''''^g®1*'^®“T‘j‘’® entitled to. But in the face of the two 

om the conclusion at which my learned brother has arrived in this c&J 
I, therefore, concur in decreeing this appeal. 


s. c. c. 


Appeal allowed^ 




APPELLATE CIVIL. 

Before Mr. Justice Ghose and Mr. Justice Rampim. 

No. 2) V. Kamesii.ar Prosad 

[Plaintiff) AND ANOTHER KDefcndant) .* [7th September, 1898.] 

Publi'i Demcind^ Pecovery Act [Btnaal Act V 7 T rtt 1 »Qn^ « o > /r* , . 

s./ asid. certijicate aid ^ 

on the 8th August .896 to set a^side the oertlaca^o^^n^dlho sale. “ 
by limtlation ' ““ “"‘ifloato was. therefore, birred 

Esq..* Di^^rTot J^go^'f Hy? S 

Moulvie Abdul Bari, Munsi.’of Gya. dated the -.ITth ombruary 

(1) 22 0. 813. 
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The respondenb Kameshar Pro?ad broughb this action against the 
Secretary of State for India in Council and one Kaibuns Sahai, the 
appellant, tD set aside a certificate under the Public Demands Recovery 
Act (Bengal Act VII of 1880), and the [173] sale in execution of the 
certificate, at which Rajbuns purchased the property sold. The facts 
material to this report appear from the judgment of the High Court. The 
question argued was whether the suit was barred by limitation. 

The defendant Rajbuns Sahai appealed to the High Court. 

Babu Durga Das D7itt, for the appellant.— The plaintiff’s case was 
based on the objection that no arrears were due ; but the District Judge 
overruled the plea of limitation on the ground of informalities in the 
certificate — a ground not taken by the plaintiff in the plaint and not 
relevant to the decision of the plea of limitation. The certificate, however, 
substantially complied with the requirements of law. The suit is barred 
whether it is governed by s. 8, cl. {b) of Act VII of 1880 or by s. 15 of 
Act I of 1895. 

'MonWie Mahomed Yusvf, (Ba.hu Umakali Mukerjee with him), on 
behalf of the respondent Kameshar Pro«ad, contended that the suit was 
not barred. Section 8, cl. (6) should be read with s. 12 of Act VII of 1880. 
The question of liability was not decided either iu February or in August 
1895, as required by s. 12, and the provision of limitation in s. 8, one year 
from service of notice, does not applv to the present case. The suit having 
been instituted within one year from the date of sale is within time. The 
case of Baijnath Sahai v. Ravigut Sivgh (1) was cited. 

Babu Ram Ckaraii Mitra and Babu Lai Mohan Das, appeared for 
the Secretary of State for India. 

The judgment of the High Court (Ghose and RampinI, JJ.) was as 
follows : — 


1898 

SEP. 7. 

Appel- 

late 

Civil, 

26 C, 172. 


JUDGMENT. 

This appeal arises out of a suit to set aside a certificate issued by the 
Collector under the provisions of the Public Demands Recovery Act 
(Bengal Act VII of 1880), and the sale which took place in execution of 
that certificate. It appears that the certificate in question was issued on 
the 12th Novemiber 1894, and notice was served upon the plaintiff in terms 
of s. 10 of the Act on the 12fch December 1894. Subsequently, on [174] 
the 9th January 1895, the plaintiff applied to the Collector, apparently 
under the provisions of s. 12 of the Act, to have the certificate cancelled upon 
the ground that no arrears were due from him. An order was recorded on 
this application on the 28th February 1895. which may be taken to imply 
that the Collector meant to hold tbac the plaintiff was liable to pay the 
arrears demanded. But. however that may be, the matter, was again 
placed before the same authority on the 7th August 1895, when the order 
recorded was that, no evidence having been produced on behalf of the 
petitioner, the objection must be overruled. Thereupon the property, 
which had been attached in pursuance of the provisions of the Act, was 
ordered to be sold, and the sale took place on the 10th August 1895. The 
present suit, however, was not instituted until the 8th August 1896, that 
is to say, within a year from the date of sale, but after a year from the date 
when notice under s. 10 of the Act was served upon the plaintiff. 

The Munsif dismissed the suit. The learned District Judge on appeal 

has reversed the Munsif’s decree, being of opinion that the certificate 

; — _1 

(1) 23 C, 775 = 23 I. A. 45, 
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issued by the Collector was not in accordance with the form prescribed 

•’ t^hereforeit ought not to be treated as a decrL 
under the provisions of the Act, and tnat necessarily the sale that took 

place in execution of it was a bad sale, and should therefore be sec aside 
It appears to us, however, that the plaintiff is not entitled to the remedy 

at any time wi.hm one year after service upon him of such notice as is 
mentioned in s. 10 bring a suit in the Civil Court to contest his liability to 

certificate, and to have such certificate 
cancelled, but no such suit shall be entertained unless such judgmeol 

debtoi has slated m a petition presented to the Collector under s. 12 the 
ground upon vvhich he claims to have such certificate caucelled, or unless 
having omitted to state such ground in such petition as aforesaid, ha can 
satisfy the Civil Court that there was good reason for [175] such omission 
If DO such suit IS instituted within the said period of one year, or if any 

sncJ ''■“e been mstituted is decided against such judgment-debtor, 

nurLn fh ^ ® become absolute, and shall have, to all intents and 

purposes, the same force and effect as a final decree of a Civil Court.” 

i.idom«ni enough. It provides that if the 

] dgment-deblor desires to contest the propriety of the certificate served 

upon him under s, 10 of the Act, he must bring a suit for that purpose 

within a year from the date of the service of such certificate ; but if he 

flails to do so, the certificate shall have the force and effect of a final 

decree of a Civil Court. In the present case the plaintiff did not bring 

his suit to have the certificate cancelled within a year as provided in 

f,.' therefore it seems to be obvious that it is not open to him 

ask the Civil Court to determine any question as to the propriety or 
otherwise of the certificate. 

fi ft for the respondent, however, has contended that 

t^bat unless there be a determination as prescribed by that section, it is 

the juugment-debtor to bring a suit within a year from 

the date of service upon him of the certificate. 

There are, we think, two answers to this argument: first, there was 

° “^'^ter that was placed before the Collector by the 

2ftth mentioned, namely, the 

no Mlv August 1895. It may be that the Collecto; did 

not fully give his reasons for thinking that the arrear demanded was due 

°^der in any way less a 

hfthTnl ^as before him upon the petition made 

wbh th^ We think that there was a determination in accordance 

ar«umeuVis'’T"'®ft answer to the respondent’s 

ance wbh fh ' • ‘hat there was no determination in accord- 

ance with the provisions of s. 12. still the terms of s. 8 el (b) are 

v^rTom ^th'' d^°f prescribes that, unless a suit is brought within a 
foo 1 ° service upon the judgment-debtor of the notice 

issued under [176] s. 10, the certificate shall have the force and eflfeot of 
a final decree of a Civil Court. 

u ^ °° Controlled bv the provi- 

tion fh' ^ u being so. it seems to us that the adjudioa- 

b^rred has asked for in the present ease is 

far as the sale is concerned, it depends upon the question of the propriety 
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of the certificate issued by the Collector on the 12th November 1891. 
If that certificate cannot be cancelled, the sale which was held in 
execution of it cannot equally be cancelled. 

We set aside the order of the lower appellate Court and restore that 
of the Court of first instance dismissing the suit of the plaintiff. 

We make no order as to costs. 
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Appeal allowed. 


26 G. 172, 


26 C. 176. 

APPELLATE CIVIL. 

Before Sir Francis W, Maclean, K.C.l.E., Chief Justice, and 

Mr. Justice Banerjee. 


Karuna Moyi Banerjee {Decree-holder) v. Surenera Nath 
Mookerjee and another {Judgment-debtors) 

[15ch August, 1898. j 

Bengal Tenancy Act {VIll of 1885), $. 148, cl. (/i) — Rent-decree — Decree lor arrears of 
rent — Application for execution by the assignee of such a decree — Code of Civil Pro- 
cedut e {Act XIV of 18S2), s. 316. 

Ad application for ezecutioD, by the assignee of a decree which was obtained by 
a landlord against a defaulting tenant, for arrears of rent which accrued due, 
between the date of the sale of the tenure in execution of a previous decree for 
arrears of rent, and the date of the confirmation of such sale, is barred by cl. {k) 
of s. 148 of the Bengal Tenancy Act, as being one for the execution of a decree 
for arrears of rent. 

[Rel., 10 C.W.N. 44 (46) ; R., 7 A.L.J. 89.3 = 7 Tnd. Cas. 409 (410) ; Cone., 1 C.L.J. 
500 (5i0).] 

This appeal arose out of an application for execution by the assignee 
of a decree. The decree was obtained by the landlord against a defaulting 
tenant for rent which accrued due between [177] the date of the sale of the 
tenure in execution of a previous decree for arrears of rent, and the date of 
the confirmation of such sale. The judgment-debtors objected to the 
execution on the ground that it was barred by cl. {h) of s. 148 of the 
Bengal Tenancy Act, being an application for execution of a decree for 
arrears of rent. The Court of first instance dismissed the application for 
execution as being barred. On appeal to the District Judge, be confirmed 
the decision of the Court below. Against this judgmeno the decree-holder 
appealed to the High Court. 

Babu Saroda Churn Milter and Babu Atul Krishna Ghose, for the 
appellant. 

Babu Uma Kali Mookerjee and Dr. Asutosh Mookerjee, for the respond- . 
dents. 

Babu Saroda Churn Mitter, for the appellant contended that the decree 
was not one obtained by a landlord against a tenant, and as such it was 
not a decree for arrears of rent. The relationship of landlord and tenant 
ceased, after the sale of the tenure in execution of a previous decree for 
arrears of rent. It was simply a money-decree ; and that being so, the 
execution of such decree by the assignee is not barred by cl. {h) of s. 148 

• Appeal from Order No. 1 of 1898, against the order of F. P. Eandley, Esq., 
District Judge of 24-FerguaDalis, dated the 13th of August 1897, a6firming the order of 
Babu Bolloram Mullick, Subordinate Judge of that District, dated the lltb of 
May 1897. 
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of the Bengal Tenancy Act. He referred to cl. (c) of s. 169 of the Bengal 
Tenancy Act, and also to the cases of Adhur Ghunder Banerjee v. Aghore 
Nath Arooil); and Daqdu v. Pancham Singh Gangaram (2). 

The respondents were not called uuon. 

The judgments of the High Court (Maclean, G.J. and Banerjee, J.) 

were as follows: — ’ 


JUDGMENTS. 

M\clean, C. J, — All we have to determine is whether the decree in 
this case is or is not a decree for arrears of rent or a mere money-decree, 
and. if the former, what is the effect of sub-s. (/i) of s. 148 of the 
Bengal Tenancy Act. In my opinion this is a decree for arrears of rent. 
Then what is the effect of the sub-section in question which says in effect, 
[178] that any apolication to execute a decree for arrears of rent cannot 
be made by an assignee of the decree unless the landlord’s interest in the 
land has become vested in him. The latter event has not hapuened, and 
the decree- holder is the assignee from tlio landlord of the arrears of rent. 
This being so I think the juigment of the Court below is right, and the 
appeal must be dismissed with costs. 

BANiiRJKE, J.-— I am of the same opinion. The only question raised 
in this aripeal. which arises out of an application by the appellant, wbo is 
the assignee of a decree, to execute the same, is, whether the application 
is barred by cl. (h) of s. 148 of the Bengal Tenancy Act. The Courts 
below have held that the application is barred, under the clause referred 
to; and the only way in wnich the learned vakil for the appellant seeks 
to take this case out of the operation of that clause is by contending 
that the decree in this case was not one for arrears of rent obtained by 
a landlord within the meaning of the clause The decree was on the face 
of it one for arreirs of rent claimed by the landlord against a defaulting 
tenant, as having accrued due between the date of the sale of the tenure 
in ex»"cutiou of a previous decree for arrears of rent and the data of con- 
firmation of such sale, and it is argued that what was claimed as due to 
the landlord for the period intervening between those two dates was not 
an anear of rent within the meaning of the Bengal Tenancy Act. 

It is difficult to accept tliis contention as correct. What was decreed 

was aecreed in favour of the landlord : of that there can be no question. The 

sum claimed was what was payable in respect of the tenure which was held 

by the defendant, and the only ground upon which it could possibly be said 

that the amount decreed was no5 an arrear of rent would be by maintaining 

that the defaulting tenant’s connection with the tenure ceased with the sale 

and not with the confirmation of the sale. Buts. 316 of the Code of Civil 

Pfoceduio, which governs the case, is express on the point, and as between 

the parties to the suit, that is, as between the landlord and the defaulting 

tenant, the title to the property sold vested in the purchaser from the date 

of the certificate, that is the date of confirmation of sale, and not before. 

[ 179 ] That being so, the defaulting tenant still continued to be the holder 

of the tenure, and what was claimed from him must bo treated as an arrear 
of rent. 

It was argued by Babu Sarada Charan Mitter that the language of 
cl. (c) of s. 169 of the Bengal Tenancy Act would go to show that the Legis- 
lature intended the landlord’s claim against the defaulting tenant for rent 
accruing due subsequent to a previous suit for arrears of rent to extend 

(1) 2 C.W.N. 589. (3) 17 B. 376. 
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Up to the date of sale of the tenure in execution of his decree, not up to 
any later date. I do not think that the language of cl. (c) of s. 169 can 
afford any sufficient basis for such a contention. 

Then we were referred to the cases of Adhiir Ghimder Banerjee v. 
Aghore Nath Aroo (1), and Dagdu v. Pancham Sing Gangaram (2), as show- 
ing that even before the date of confirmation of sale, an auction-purchaser 
acquires an iuchoate right, which dates from tl)e date of Sile, the con- 
firmation of sale relating back to such date. 1 think that the cases cited 
are quite distinguishable from the present, as there the question arose, not 
between the parties to the suit in execution of the decree in which the sale 
took place, but as between some of the parties to the suit and third parties. 

S. c. G. Appeal dismissed. 
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26 C. 179. 

KEFERENCE UNDER STAMP ACT. 

% 

Before Sir Francis W. Maclean^ K.C.I.E , Chief Justice, 
Mr, Justice Banerjee, and Mr, Justice Stevens. 


Sambhu Chandra Bepari (Plaintiff) v. Krishna Charan 
Bepari and others {Defendants) [2nd August, 1898.] 

Stamp Act (£ of 1879), s. 23— Bsnd — Interest. 

A bond for a loan of R^. 100 stipulated that the obligor should “ pay twice the 
amount, including Rs. 100 for interest, total Rs. 200, in eight years from 1801 to 
130S. according to kists given in the schedule.” 

[180] Hddy that the amount secured bv th^ bond was R?. 200 and the bond 
muc be stamped accordingly. Section 23 of the Stamp Act (I of 1879) did not 
apply to the instrument. 

[N.F , 3 Bom. L.R. 133; R.. 11 G.W.N. 1122; 4 N.L.R. 90 (94).] 

This was a reference to the High Court under s. 49 of the Indian 
Stamp Act (I of 1879) by the Munsif of Sudbaram in the district of 
Noakhali. The statement of the case and the opinion of the Munsif were 
as follow 

“ In suit No. 235 of 1898 (money) of this Court the plaintiff Sambhu 
Charan Bepari seeks to recover Rs. 220 on a registered instalment fsimnle, 
bond, dated the 25th Ghaitra 1300 f7th April 1894), The suit was insti- 
tuted on the 17th February 1898. In the plaint it is stated that the 
whole amount, including interest up to date of suit, is Rs. 271. But the 
plaintiff having given up his claim to Rs. 51, he sues to recover Rs. 220 
only. The bond is written upon an impressed stamp paper for eight 
annas only. That part of the bond, which is necessary so far as this 
reference is concerned, runs as follows : ' We borrowed from you on the 
29th day of Bhadra 1294 B. S., by a registered bond, the sum of Rs. 70 ; 
now in the account thereon we are indebted to you for interest and 
principal together the sum of Rs. 208-4; out of that deducting Rs. 103-4 
for claim relinquished and Rs. 5 for payment in cash, total Rs. 108-4. 
We keep a loan of the balance R 3 . 100 and execute this bond (and agree) 
to pay twice this amount including Rs. 100 for interest total Rs. 200 in 
eight years from 1301 to 1308 according to the kists given in the schedule ; 


* Civil Refecence under s. 49 of Stamp Act (I of 1379) from Baba Sarat Cbauder 
Obose, Officiating M^unsif of Sudbaram, dated the 18th of March 1893* 

(1) 2 0. W N. 589. (2) 17 B. 375, 
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if we make default in payment of kist we shall pay interest at the rata of 
4 per centum per month ; if instead of paying according to the kisthundi we 
make delault in paying any one kist, instead of waiting for a future kist 
you shall be entitled to recover from us, and our heirs, either amieably or 

by suit, the whole amount due on all the kists with interest for default of 

kisls.' 


" I doubt if the bond has been ‘ duly stamped ' as a bond. The qaea- 
feion in this case principally is whether or not the sum of Rs. 100, the debt 
acknowledged to be subsisting at the date of the bond, or the suto of 
Rs. 200 agreed to be repaid in eight years for principal and interest, is to 
be considered the amount or value secured by the bond as stated in- 
No. 13, sch. I, of the Indian Stamp Act, 1879. 

" If the former view be taken the bond has been duly stamped, but if 
the latter view be taken it is not duly stamped, and the document cannot 
be admitted iu evidence until the provisious of s. 34 of the said Act are 
complied with. 


In this case the amount of interest is ascertained, and not to he 
ascertained as in ordinary bonds. The plaintiff could sue for the whole 
of Ra. 200 even if default was made in payment of the first instalment, 
which fell due in Ashwin [181] 1301 B. S. A. case — In the matter of 
Gojra) ^ Singh (1) — of a somewhat similar nature came up before their 
Lordships of the Allahabad High Court, and it was decided by a Eall 
Bench. Taking the view expressed therein by his Lordship Justice 
Oldfield. I am of opinion that the amount secured, or in other words the 
amount limited to be ultimately recovered, ‘ under this bond* is Rs, 200, 
and it requires to be stamped accordingly * 


JUDGMENT. 

The judgment of the High Court ("Maclean, 0. J. and BanerJBB 
and Stevens. JJ.) was delivered by 

Maclean, C. J. — In this case we are of opinion that the view taken 
by the Munsif is correct, namely, that the amount secured by the bond is 
Rs. 200, and that the bond must be stamped accordingly. In arriving at 
this conclusion we are not unmindful of the provisions of s. 23 of the 
Stamp Act I of 1879. The case referred to in the reference decided bythe 
High Court at Allahabad does not appear to us to have any bearing upon 
the matter. 


26 C. 181. 

CRIMINAL REFERENCE. 

Before Mr, Justice Stevens and Mr, Justice Pratt. 


Baghu Lal {Complainant) v, Jagdam Sahai and three othbbs 

{Accused).^ [17th November, 1898.] 

Compensation -Sanction to prosecute and award of compensation— Criminal Proctduire 
Code (Act y of 1898), ss. 250 and Magistrate, Dhcreiioyx of. 

It is an^ improper exercise of bis disoretion by a Magistrate to award 
compensaiion to the accused under s. 250 of the Criminal Procedure Code and 
also to direct or sanction the prosecution of the complainant under s. 211 of (he 

f No- 257 of 1898. made by A. E. Stanley, Esq.. Sessions Judge 

of Tirhoot, dated the 11th of October 1898. " 

(1) 9 A. 685. 

% 
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Penal Code for bringing a false charge, Shib Nath Chong v. Sarai Chunder 

Sarkar (1), followed. Qic€e7iy. Rupxn Rii (2), referred to. 

IN.F., 37 B. 376 = 2 Bom. Op. C. 5 = 15 B-Jin. L R. 49 = U Cr. ti.J. 75 = 18 lad. Gas. 

411; R.. 30 G. 123 (130) ; 15 C.P.L.R 194 (195) ; 6 P.R 1904 (Or.) ; 18P.R, 1901 

(Gc.) = 100 P li. R. 1901 : IS P.R. 1903 (Or.) = 156 P.L.R. 1903.] 

This was a reference under s. 438 of the Crinainal Procedure Code 
by the Sessions Judge of Tirhoofc. 

[162] The facts of the case appear from the following portions of 
the letter of reference : — 

“ The complainant Bachu Lai prosecuted Jagdam Sabai and others 
for forcibly taking bis children and Baghunandan’s wife from them, when 
Bachu and Baghunandan were going to study the Bible. The Magistrate 
of Hajipur Sub-Division, who is admittedly a Magistrate of the Isb class, 
heard the evidence for the prosecution and acquitted the accused without 
calling on the accused for evidence. Ha then called on the complainant 
Bachu to pay Bs. 40 compensation under s. 250 of the Criminal Procedure 
Code to each of the accused, and on his failing to show cause why he 
should nob pay the compensation condemned him in default of payment 
to thirty days’ simple imprisonment. The Magistrate then passed the 
following order : ‘ Bachu Lai will be prosecuted under s. 211 of the Penal 
Code and his witness under s. 193 of the Penal Code. Bail of Bs. 100 
each. Draw up proceedings and send to Sudder.* This last order was 
made without an application by the accused to prosecute, and must 
apparently therefore have been made under s. 476 of the Criminal 
Procedure Code. Bachu and Baghunandan have appealed against both 
orders, viz,, those under s. 476 and s. 250 of the Criminal Procedure 
Code. As, however, there is no appeal against the latter order, it can 
only be interfered with by way of revision. 

“With regard to the order under s. 250 of the Criminal Procedure 
Code, it has been held in the case of Shih Nath Chong v. Sarat Chunder 
Sarkar (1) that if the Magistrate thought there was a case in which a 
prosecution under ss. 211 and 193 of the Penal Code should be sanctioned, 
he ought not to take action under the provisions of s. 560 of the Criminal 
Procedure Code and the same ruling applies to the provisions of s. 250 
of the new Criminal Procedure Code. The Sub- Divisional Magistrate has 
referred to rulings, inconsistent apparently with the ruling quoted, but 
they are of earlier date. Ibis, therefore, recommended that the order of 
the Magistrate under s. 250 of the Criminal Procedure Code be set aside.” 

The judgment of the High Court (Stevens and Pbatt, JJ.) was as 
follows : — 


1898 
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JUDGMENT, 


In dismissing a case under s. 363 of the Penal Code the Joint 
Magistrate of Hajipur directed the complainant Bachu Lai to pay each of 
the four accused persons Bs. 40 as compensation under s. 250 of the Code 
of Criminal Procedure and further or dered his prosecution on a charge 
under s, 211 of the Penal Code. 

[183] The learned Sessions Judge of Tirhoot has reported the case 
to this Court with a recommendation that the order for payment of com- 
pensation be set aside, and he refers for authority to the Shib Nath 

Chong v. Sarat Chunder Sarkar (1). 

In the case of Queen v. Bupan Bai (2), which is referred to by the 
Joint Magistrate in bis exp lanation as supoorbing the legality of his 

(1) 22 0.536. ' (2) 6 B.L.R, 296 = 15 W.R, Or. 9. 
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proceedings, Jackson, J., remarked : lb appears to me that in this oasfr 
the Magistrate was competent to award compensation to the persons- 
accused by Bupan, notwithstanding that be afterwards committed, and ! 
even if he bad then made up his mind to commit, Bupan to take his trial 
on the charge of giving false evidence ; " . , . . but be added r 

‘‘whether the Magistrate in making this order exercised a proper disoretion 
is a different question, on which I think we need not give an opinion.” ; 

In the case of Shib Nath Chong v. Sarat Chunder Sarkar (1) the- 
learned Judges observed : “ We are of opinion that it was never intended- 
that recourse should be had to the provisions of s. 560 [nows. 250] of 
the Code of Criminal Procedure in a case in which the trying Magistrate 
is of opinion chat the complaint was wilfully and maliciously false, and 
that the complainant should be prosecuted for an offence under a. 211 of . 
the Penal Code. If, therefore, the Joint Magistrate thought that this 
was a case in which a prosecution for an offence under s. 211 of the . 
Penal Code should be sanctioned, he ought not to have taken aobion under 
the provisions of s. 560 of the Code of Criminal Procedure. To sanction t 
or direct a prosecution, and also to proceed to award compensation under 
s. 560 of the Code of Criminal Procedure, was, we think, an improper 
exercise of his discretion. By such action the Joint Magistrate was, in 
point of fact, prejudging the issue of the charge which he was submitting * 
for trial.” 

These authorities are not in conflict, but are quite reconcilable. 
While, on tlje one hand, there is nothing in the Code of Criminal Proce- 
dure which makes it illegal for a Magistrate [184] both to award 
compensation to the accused and also to director sanction tbe'proseoution- 
of the complainant for bringing a false charge, yet a Magistiate wha* 
adopted this course would be exercising his discretion improperly. 

The reason why the learned Judges who disposed of the case of 
Queen v. Bupan Eai confined themselves to dealing with the question of 
the strict legality of the orders before them was doubtless because they 
were proceeding under Aot XXV of 1861, the Code of Criminal Procedure- 
which was then in force. A reference for revision could under s. 434 of 
that Act be made only where the referring Court was of opinion that a 
sentence or order was "contrary to law,” and similarly under s. 404 of. 
of the Act the general reviaional powers of this Court were limited to 
"determining any point of law arising out of the case and thereupon 
passing such order as to the Court might seem right.” 

In the present case we understand that the direction to prosecute is- 
in full force, and we therefore set aside the order awarding compensation 
to the accused persons. The compensation, if paid or levied, Tviilba* 
refunded. 


S, 0. B. 




(1) 23 G. 666. 
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Before Mr. Justice Ameer Ali and Mr. Justice Pratt. 


SARIATULLAH SARKAR AND OTHERS {Defe7ldants) V. PRAN NaTH 

Nandi and others iPlaintiJs):^ [26bh August. 1898.] 

Bight of Occupancp—Transfer of occupancy rights—Bengal Tenancy Act (VIII of 1885) 
ss. 178, l^^-~Usage or custom— Evidence Act {I of 1872), s. 48— Admissibility of 
opinion as to existence of custom or usage. 

In this suit the plaintiffs by virtue of putni settlements sought to obtain khas 
possession of certain joie lands which purported to have been conveyed by the 
7o£:dars. the first set of defendants, to the second set of defendants, although 
there was no custom or usage in the village recognising the transferability of 
occupancy rights. 

[185] Held, that in order to establish us'ige under ss. 178, 183 of the Bengal 

Tenancy Act, it was not necessary to require proof of its existence for any length 
of time. ® 

Beld^ also, that the statement made by persons who were in a position to know 
of the existence of a custom or usage in their locality were admissible under 
s. 48 of the Evidence Act. Dalglish v. Guzuffer Hussain (1), followed. 

[R.. 8 O.W.N. 235 (237) ; 22Ind. Gas, 677 = 160.0. 290.] 


The facts of this case are sufficiently set out in the judgment of 
the High Court. 

Babu Dwarkanath Chuckravarti and Babu Joygopal Ghose, for the 
appellants. 

Babu Gyanendra Mohun Das, for the respondents. 

The judgment of the High Court (Ameer Ali and Pratt, JJ.) was 
as follows : — 

JUDGMENT. 


This appeal arises out of a suit brought by the plaintiffs under the 
following circumstances. The plaintiffs own a twelve anna share of Mou^iah 
Mobouli by virtue of putni settlements, some acquired in 1297 (1893) 
and some in the year 1300 (1893), and they seek in this action to obtain 
khas possession of certain jote lands, on the ground that the defendants 
Nos. 8 and 9, who were the holders of the ;o<cs in question had conveyed, 
or rather purported to convey, the same to the defendants 1 to 7, although 
there was no custom or usage in the village recognising the transferability 

of occupancy rights, and that consequently the plaintiffs were entitled to 
obtain khas possession cf the said lands. 

The principal defendants, who had obtained the transfer of the jotes 
averred in their written statecoents the existence of a custom of 
transferability in that village and other villages in its vicinity, and 
contended that the plaintiffs’ suit should be dismissed. It is unnecessary 
to refer to the other pleas taken in their answers. 

The Munsif framed several issues and, in a careful and, as it seems 
to us, a well considered judgment, came to the conclusion that the 
defendants had successfully establishad the custom or usage alle<^ed by 
them recognizing the transferability of occupancy jotes. In dealing with 
this question, he relied not only [l86] upon the evidence adduced on the 
defendants side, but also on certain kobalas executed in favour of the 


• Appeal from Appellate Decree No. 939 of 1897, against the decree oi K N 
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plaintiffs themselves by which they had obtained transfer of occupancy 
jotes, and in conclusion he added : “As the tenants do not pay rent at the 
rates demanded by the plaintids, the latter have betaken to themselves the 
contrivance of harassing the tenants and coercing them to submission by 
such suits like the present, which unfortunately have become too common 
in this part of the country.” 

The plaintiffs appealed to the Officiating Judge of Pubna who has, in 
an elaborate judgment, dealing with a variety of questions which do not 
seem to us to be really pertinent to the matter, come to the conclusion 
that the plaintiffs were entitled to recover in this action. The grounds 
upon which he held against the defendants seem to be of a three-fold cha- 
racter; firstly, he is of opinion that the evidence given by the defendants 
regarding the custom or usage of transferability being limited to only ten 
or twelve years or even less is worthless; second'/y. that the evidence, which 
the defendants purported to give under s. 48 of the Evidence Act, was 
inadmissible: and, thirdly, regarding that portion of the case upon which the 
Munsif relied with some reason, namely, the transactions in favour of the 
plaintiffs themselves, he was of opinion that they could not support the 
allegation of custom or usage, inasmuch as the plaintiffs were themselves 
the proprietors, and might be supposed to have assented to the transfers 
in their own favour. 

The question which the District Judge had to try was dealt with in 
the case of Dalglish v. Gitzujfer Hassain (1) by Trevelyan and Beverley. JJ., 
and although he does nob seem to approve of that decision, we consider 
ourselves bound to follow the principle enunciated by those learned 
Judges. In that case also the Munsif had held against the plaintiffs, who 
were seeking to recover khas possession. He had held that the defend- 
ants as ryots had sufficiently established that there was a usage in the 
neighbouring villages, recognizing the transferability of occupancy jotes. 
In that case also the Subordinate Judge had thought that the evidence 
regarding usage, being limited to a very short period of time, was of 

no value. This Court in construing ss. 183 and 178 of the Tenancy 
Act, held in effect that in order to establish " usage ” at all events it was 
not necessary to require proof of its existence for any length of time. 
With that view we desire to express our entire concurrence. They 
say ** the word ‘ usage,’ at any rate, would include what the people are 
now or recently in the habit of doing in a particular place. It may be 
that this particular habit is only of a very recent origin, or it may be 
one which has existed for a long time. If it be one regularly and 
ordinarily practised by the inhabitants of the place where the tenure 
exists, there would be * usage ’ within the meaning ofsthe section. The 
evidence which the learned Subordinate Judge has excluded on the ground 
that it does nob refer to ancient custom is, we think, evidence which 
requires consideration, inasmuch as it may establish local usage." 

The Judge, in the present case, has done exactly what the Subordi- 
nate Judge had done in the case before Trevelyan and Beverley, JJ., and 
we think that the evidence which the District Judge thinks to be of little 
or no value, required consideration in connection with the other circum- 
stances and facts appearing in the case. 

In the second place the District Judge is of opinion that, in order to 
make a statement admissible under s. 48 of the Evidence Act, it must 
relate to custom. The learned Judges in Dalglish v. Guzuffer Hassain{l) 
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held that the evidence to which they were directing their minds, and 
which related to usage, was admissible under s. 48 of the Evidence Act. 
We think in the present case also the statements made by persons who 
were in a position to know of the existence of a custom or usage in their 
locality were admissible. For example, a person, who had been in the 
habit of writing out deeds of sale, or one who had been seeing transfers 
frequently made, would certainly be in a position to give his opinion 
whether there was a custom or usage in that particular locality, and we 
think that the opinion of such persons [188] would he admissible, as 
pointed out by the learned Judges, under s. 48 of the Evidence Act. 

Then, again, it seems to us the District Judge is in error in putting 
aside from consideration the transfers made in favour of the plaintiffs on 

be supposed to have been assented toby the 
plaintiffs by virtue of their being proprietors. Admittedly one of the 
ho alas, namely, that of the year 1296. was executed prior to the putni 
settlement obtained by them in 1297. On the whole, therefore, we Think 
that the judgment of the District Judge ought to beset aside, and the 
case sent back to him for a determination of the Question at issue in the 
light of the observations we have made. Costs to abide the result 

N. O. 
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CRIMINAL REVISION. 

Before Mr. Justice Prinsep and Mr. Justice Ameer Ali. 


OBH Narain Singh {2nd varty. Petitioners) v. Luchmeswab 
Prosad Singh (Ist party. Opposite Party).* 

[2nd December, 1898.] 

High CourJ =* stiitutory power conferred on the 

inf 435 of’ and result of the legislation expressed 

referred to? Procedure Code of J898. Empress v. Burah (1), 

in c?“l3rmos°/h' exempted sections mentioned 

as madi Tithn^ft • a '’f H such orders are challenged 

lurisdiction, the mere fact of their purporting to be passed 

the wilhin’those sections so'^as to 

r?L-, 15 °f the Charter Act. 

V S ‘ ^nanda Chandra Bhultocharjee 

Chw'^r GAoiefst ffll^wed. Queen-Empress . . Pratap 

tr^tfd" partfrom^yiT’ r'ght to carry passengers to and fro, cannot be 
tL * Ti J possession of the lands used on either side of the stream for 

hf Clr,^?n»1 P P'°P®' ®^®® he dealt with under s 145 o? 

the Criminal Proc®dure Code (Act V of 1898) where the subject-matter of disnute 

erry including the land and water upon which the right of ferry is exorcised 

'““ vS.*- 1 I‘a' w",i o, 259 ,260, , i 25" .,, 

^ -Sit 

‘■■■'’•a 

a ‘2 o.w?N.y2^ ™- !g '£ 8 : ft,. ® 

725 


1898 

AUQ. 26), 

, % 

ApPEIi-t 

LATE 

Civil, 

26 G. 18$, 


u 



1898 

Dec. 2. 


26 Cal. 190 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


Cas. 495 ; 36 M. 275 = 13 Cr.L.J. 753 = 17 Ind. Cas. 66==23 M.L.J. 499 = 12 M. 

L.T. 439 = (1912) M.W,N. 1164; 2 L.B.R. 239 (241); 5 0,C. 1(3); D., 30 0. 
112 (118) ; 17 C.P.L.R, 133 (137) ] 


Criminal 

Revision 


26 C. 188 = 
3C.W.N. 49 


This case related to a dispute regarding the possession of certain 
■ lands and water over which a ferry was plied. On a previous occasion 
proceedings under s. 145 of the Criminal Procedure Code (Act X of 1882) 
with regard to the disputed property had been taken by the Deputy 
* Magistrate of Bhagulpur and an order was passed in favour of the first 
party, which was set aside on revision by the High Court on the ground 
that the Magistrate of Purneah had no jurisdiction. The High Court 
also expressed an opinion that disputes regarding a ferry came more 
properly within the scope of s. 147 of the Code of 1882. 

The subject-matter of the dispute was situated in the vicinity of the 
common boundary between the districts of Purneah and Bhagalpur. On 
the 6th of August 1898 the District Magistrate of Purneah again took 
proceedings and passed an order under s. 145 of the Criminal Procedure 
Code (Act V of 1898), also declaring the first party to be in possession. 
The second party moved the High Court and obtained a rule. 

The Advocate-General (Sir Charles Paul), Mr. Jackson and Babu 
Jogendro Chiinder Ghose, for the petitioners. 


Mr. J, T. Woodroffe, Sir Griflith Evans, Mr. Garth and Babu Bam 
Churn Mitter, for the opposite party. 

Mr. Woodroffe. — The High Court has no longer any power to revise 
orders under chap. XII of the Code. The language used in cl. (3) of 
s. 435 makes it quite clear. The Magistrate’s order in such oases is 
final, and the aggrieved party [190] must seek his remedy in the Civil 
Courts. [Prinsep, J. — But may not cases of this kind come under s. 530, 
andean we not interfere under the Charter Act?J Section 630 deals 
only with irregularities which vitiate proceedings, such as want of local 
jurisdiction. As to the power of the High Court to interfere the Privy 
Council have held in Queen v. Burah (1) that the exercise of the power 
under the Charter Act by the High Court was meant to be subject to, 
and nob exclusive of, the genei'al legislative power of the Governor- 
General in Council. As to the facts the Magistrate has found that the 
subject-matter of dispute is a ferry including the land and water upon 
which the right of ferry is exercised. This comes clearly within the scope 
of 8. 145 as it now stands. The section no longer relates to disputes 
concerning “ tangible immoveable property,” bub to disputes ooncerning 
any land or water or the boundaries thereof.” 

The Adoocate-Geiieral. — The order passed in this case is without 
jurisdiction. The dispute is about the right to use a ferry. The owner 
of a ferry need nob be the owner of the land and water over which it 
plies. The case does not fall under s. 145 ; the proceedings should have 
been drawn up under s. 147 of the new Code. If an order purports to be 
made under s, 145 in a case where such order ought not to be made, 
then nothing contained in s. 435 of the new Code can deprive the High 
Court of its power of interference under s. 16 of the Charter Act. See 
Abayeswari Debt v. Sidheswari Debi{2), Anayida Chandra Bhuiiacharitt 
V. Stephen (3), Boop Lai Das v. Manook (4), and Queen- Einpress v. Pratap 
Chunder Ghose (5). 


(3) 19 0. 1^7, 


(1) 4 C. 172 = 5 I.A. 178. 
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The iudgmenfc of the High Court fPRiNSEP and Ameer Ali, JJ.) 
was as follows : — 


JUDGMENT. 

A rule was granted by a Bench of this Court requiring the [l9l] 
Maharaja of Durbhunga to show cause why an order passed under s. 145 
of the Code of Criminal Procedure should not be set aside—yirs^, on the 
ground that that section was not applicable to the subject of the dispute 
between the contending parties, and, secoJidly, on the ground thac tho 
Court had no jurisdiction to make the order under s. 145. Proceedings 
under that section were instituted by the District Magistrate of Purneah 
in consequence of a dispute between the Maharajas of Durbhunga and 
Sonbarsa which, he found, was likely to cause a breach of the peace, 
arising out of claims to use certain land. for the purposes of a private ferry ; 
and the objection taken, on which that rule was granted, may be shortly 
stated to be that a claim to a ferry is not cognizable under s. 145 of the 
Code of Criminal Procedure, the Magistrate’s action, therefore, being with- 
out jurisdiction, and that consequently the proceedings should be set 
aside under s. 15 of the Charter Act, irrespective of the Code of Criminal 
Procedure, which, as expressed by s. 435 of the Code of 1698. ordinarily 
bars the exercise of revisional powers by this Court. The subject-matter 
■of dispute is said to be on the boundary of the districts of Bhaugulpore 
and Purneah, and we find that, in the earlier part of this year, and before 
the Criminal Code of 1898 became law. proceedings under s. 145 of the 
Cone of 1882 were instituted by a Magistrate of the District of Bhaugul- 
pore, and an order passed in favour of the Maharaja of Durbhunga 
was set aside by a Bench of this Court as a Court of Revision, on 
the ground that the dispute regarding possession of a ferry was not a 
dispute regarding tangible immoveable property within the terms of s. 145 
•of the Code of ±882. The Court at the same time expressed an opinion 

^ I ^ 1 disputes regarding ferries were intended to 

come within the scope of s. 147. The Court also held that the order under 
s. 145 was had on the ground that on the aflBdavifc of the Maharaja 
of Sombarsa, which was not contradicted, the land on both banks was 
outside the jurisdiction of the Magistrate of Bhaugulpore, and that, 
therefore, he had no jurisdiction to deal with the matter. An application 
was subsequently made to this Court for a correction of this finding as 
erroneous as a statement of fact. It was then held by the Court that it had 
no^ power to reconsider the [1923 order, even if erroneous, and that the 
point was immaterial, since the finding of the Magistrate was to the 
same effect, so that in either case the Magistrate had no jurisdiction. 
The present proceedings have been taken in Purneah under the Code 
of 1898, and s. 145 of that Code has been amended, in so far that 
it has been differently expressed in some respects from the corre- 
sponding section of the former Code of 1882. It does not limit the action 
of the Magistrate to disputes relating to the possession of “ tangible 
immoveable property,” but it empowers him to take cognizance of 
disputes likely to cause a breach of the peace “ concerning any land or 
water or the boundaries thereof,” and it gives an explanation of the 
meaning of the expression **land or water.” 

We have consequently now to consider whether this dispute falls 
within s. 145 of the Code of 1898. But Mr. Woodroffe, who appears 
against the rule for the Maharaja of Durbhunga, contends that, by reason 
of the terms of s. 435 of the Code of 1898 in amendment of the former 
Jaw. this Court has no jurisdiction as a Court of Revision, or even under 
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1898 s, 15 of fcbe Charter Act, inasmucb as s. 435 as amended removes any 
Dec^ 2. power that this Court may have had under the latter. Mr. Woodroffa 

Griminat known case of Queen v. Burah (1), in which it was held 

* that the local Legislature had power to overrule a statutory power con- 
Revision. ferred on this Court, and he contends that this was the object and result 
26 <ri88= legislation expressed in s. 435 of the Code of 1898. Of the power of 

SOWN id Legislature we have no doubt, but we do not agree that the power 

'has been exercised as contended by Mr. Woodrofie, or that the terms of 
s. 435 must ho so understood. Matters under chap. XII of the Code, that 
is, under s. 145, such as the case now before us, are by s. 435 placed in the 
same^category as orders under s. 143 and s. 144, in respect of which 
s. 435 of tile Code of 1898 is expressed in the same terms as in the 
same section of the Code of 1882 ; and in regard to an order under 
s. 143 or s. 144, it has been held in many cases, so as to have become 
[193] settled law, that though powers as a Court of Revision under the 
Code cannot be exercised, still, if an order challenged be without jurisdic- 
tion, that is to say, if it be outside those sections, the mere fact of the 
order purporting to be so passed would not bring it within those sections^ 
so as to debar the exercise of powers under s. 15 of the Charter Act to set 
it aside as null and void and without jurisdiction, The terms of 
8. 435 have, in this respect, been held to mean that an order must 
have been passed under the exempted sections with jurisdiction. As 
the most recent cases on this subject, we need only refer to Abaycswari 
Debi V, Sidhesivari Debt (2), Ananda Chandra Bhuttacharjee v. 
Stephen (3), Roop Lai Das v. Manook (4), and Queen- Empress v. 
Pratapa Chundcr Ghose (5). The matter for consideration then is — i» 
the subjeet-mattor of dispute within the terms of s 145 of the present 
Code? We may first of all observe that, with every respect to the 
learned Judges who decided the former case, we do not feel bound by the 
expression of the opinion that the matter properly comes within s. 147» 
inasmuch as its relates to what may be shortly termed an easement, for 
that was not a matter pronerly coming under consideration in that case, 
and their finding was obiter. At the same time we are bound to give 
that opinion every consideration and respect in dealing with this case. 

The proceedings taken show that the dispute has arisen, because the 
river has gradually altered its course, and the Magistrate has found as 
a fact that the two landing places are in the possession of the Maharaja 
of Durbhunga. The right to ihp ferry, that is, the right to carry 
passengers to and fro, cannot be treated apart from the possession of 
the lands used on either side of the stream for the purpose of landing 
them. No such questions as has been attempted to be raised on the 
judgment of this Court in the previous proceedings, relating to s. 147i 
therefore, arises in this case. As we understand the Magistrate's 
preliminary order, he mean to deal with the dispute in this manner; 
for he describes [194] the subject-matter as the ferry, including the 
lard and water upon which the right of ferry is exercised,” <fco. It is not 
described as a right to use the ferry, and it cannot, therefore, be so regarded^ 

We are of opinion that the rule should be discharged, inasmuch as 
the proceedings have been properly taken under s. 145 of the Code of 
Criminal Procedure, 1898, 

S* 0, R, Rxde discharged^ 
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APPELLATE CIVIL. 

Before Mr, Justice Ameer Ali and Mr, Justice PraiL 

Mahomed Nasim {Defendant No. 8) v, Kasi Nath Ghoss and 

ANOTHER {Plaintiffs)^ [26th August. 1898.] 

AssamLand and Rfvenue RponiationiAct I ofism), ss. 65.68, 70. sw6 s. ( 2 ). subs. ( 3 ) 

and s» 71 Act XIofXi:5),St 3i "‘Estate^^ — ^*Property — Shikmi haziram ri^/Us. 

A purchaser of apart of a permanently settled estate is entitled to the benefit of 

s. 71 of the Assam Land and Revenue Regulation, inasmuch as in s. 71 the words 

used are property sold under s. 70,” and the property to which reference is made 

in s. 70 includes both an estate as well as a share in respect of which revenue has 
been separately apportioned. 

The otject of P. 37, Act XI of 1859, is the same as that of s. 71, Reg. I of 
1886. Those section? cannot be said to have different meanings, for if it were to 
be held that the incumbrance which could be set aside under s. 71 of the Reg I 
of 1886 must be an incumbrance actively created by the previous holder, it would 
amount to this, that any acquiescence or laches, either wilful or arising from 
pure negligence on the part of the holder, by which the taluk or estate becomes 
incapable m the bands of the purchaser , of yielding the Government revenue 
would be outside the scope of that section. ' 

[F.. 3 C.L.J. 387 (398); R,, 14 C.L.J, 136=11 Ind. Cas, 453 
Ind. Cas. 119.1 


20 C. L. J. 210= 23 


This suit was with respect to 16 plots of land, the area of which 
amounted to 2 hudas, 6 khadas and odd. said to be comprised in that 
portion of taluk No. 1, Rai Gour Hari Siogh, which [195] subsisted after 
separate accounts had been opened. It was brought on the allegation 
that the plaintiffs had purchased that portion of the iaZM/fcsold for arrears 

revenue and local rates due thereon on the 14bh September 

1«92, and that they were consequently entitled to set aside the shikmi 

haziram tahik alleged by the defendants to be held by them under the 

said tolzifc Gour Hari Singh. The defendants contended that their shik 7 ni 

haztram taluk had been in existence from the time of the Permanent 
bettlemenb. 

The Munsif found that the defendants had succeeded in establishing 

their shikmt haairawi rights in respect of 7 kanis odd of the lands in their 

possession, and passed a decree in respect of plots Nos. 1 to 1.3 in favour 

of the plaintiffs, dismissing the suit relative to plots Nos. 14 to 16 which 
came within 7 kanis odd. 

The plaintiffs and the defendants both appealed to the Subordinate 

Judge, and the Subordinate Judge dismissed both appeals. The defendant 

No. 8, J^aoomed Nasim. alone appealed to the High Court from the judg- 
ment of the Subordinate Judge. 

Dr. Ashutosh Mookerjee^ for the appellant. 

llabu Para Kishore Chowdhry., for the respondents. 

The judgment of the Court (Amber Adi and Pratt, JJ.) was an 
follows : — • 


JUDGMENT. 


T ^ an ap^al from the decision of the Additional Subordinate 

Judge of Sylhet, affirming the judgment of the Munsif of Moulavi Bazar 


Appellate Decree No. 791 of lb97, against 
Shoshi Bhushan Sen, Additional Subordinate Judge of Sylhet 
January 1897. affirming the decree of Babu Nistaran Baneriee ’ 
Bazar, dated the 28th of February 1895. ^ ’ 


the decree of Babu 
dated the 29th of 
Munsif of Moulaya 
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by which the plaintiffs’ suit has been in part dismissed and in part 
decreed. The suit was brought by the plaintiffs upon the allegation that 
they had purchased a taluk called Rai Gour Hari Singh at a revenue sale, 
and that they were consequently entitled to set aside the shikmi haziram 
taluk alleged by the defendants to be held by them under the said taluk 
Gour Hari Singh. 

The defendants contended that their shikmi haziram taluk had been in 
existence from the time of the Permanent Settlement. 

The area held by the defendants amounted to 2 hudas, 6 khadas odd. 
Without entering into a detailed statement of all the facts [196] of the 
case, we may mention that the Munsif found that the defendants bad 
succeeded in establishing that they held a shikmi haziram taluk within taluk 
Gour Hari Singh from the time of the Permanent Settlement in respect 
of 7 kanis odd of the lands in their possession, bub inasmuch as they failed 
to show that the remaining portions of the land included in plots Nos. 1 
to 13 had been in their possession as part and parcel of their said shikmi 
haziram taluk from the time of the Permanent Settlement, he made a decree 
in respect of those plots in favour of the plaintiffs, dismissing their suit 
with respect to plots Nos. 14 to 16 which comprised 7 kanis odd. 

The plaintiffs as well as the defendant appealed to the Subordinate 
Judge, who dismissed both the appeals. 

The defendant No. 8, Mahomed Nasim, has preferred a second appeal 
to this Court from the judgment of the Subordinate Judge, and Dr. Ashu- 
tosh Mookerjee has taken three points on his behalf. He contends, 
in the first place, that the plaintiffs, who were admittedly the purchasers, 
not of the entire estate but only of a part thereof, were nob entitled to 
maintain this action in respect of the lands of the taluk which the 
defendants failed to show had been in their possession by virtue oi shikmi 
haziram rights from the time of the Permanent Settlement ; secondly, that, 
upon the words of s. 71 of the Assam Land and Revenue Regulation, the 
plaintiffs were not entitled to a decree in respect of the lands covered by 
plots Nos. 1 to 13, inasmuch as the right under which the defendants claim 
to bold them does not amount to an incumbrance created by any person 
other than the purchaser ; and, thirdly, that the defendants had, at least, 
acquired an occupancy right in respect of these lands. 

With reference to the first contention, it is to be observed 
that there is a great difference in the language of the Act in force 
in Bengal and the Assam Regulation. Chapter V of the Assam Land 
and Revenue Regulation (I of 1886) declares the joint and several liability 
of all persons in possession of an estate or any part thereof for land 
revenue. Section 65 provides that when there are several recorded pro- 
prietors of a permanently-settled estate, any one of them, whether he is 
[197] entitled to a share of the estate or to particular lands comprised 
therein, may. by a written application to the Deputy Commissioner speci- 
fying his share of the estate or the particular lands therein to which he is 
entitled, gee his revenue apportioned. Section 68 declares what is to be 
done when an arrear has accrued, and s. 70 proceeds to provide that, 
when an arrear has accrued in respect of a permanently-settled estate or 
of an estate in which the settlement-holder has a permanent heritable 
right of use and occupancy, the Deputy Commissioner may sell the estate 
by auction. Sub-section 2 of that section runs as follows : ** If the arrear 
has accrued on a separate account opened under s. 65, only the shares or 
lands comprised in that account shall, in the first place, be put up t0 8ale» 
and if the highest bid does not cover the arrear, the Deputy Commissioner 
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shall stop the sale and direct that the entire estate shall be put up for 
sale at a future date, to be specified by him ; and the entire estate shall 
be put up accordingly and sold.” Sub-section (3) says : “ No property 

shall be sold under this section for any arrear which may have become 
due in respect thereof while it was under the management of the Court 
of Wards.” From sub-section (3) it would appear that the word ‘ property’ 
was used intentionally to cover both the entire estate as well as the 
shares or lands iu respect of which separate accounts bad been assigned. 

Section 71 provides that property sold under s. 70 shall be sold free 
of all incumbrances previously created thereon by any person other than 
the purchaser. It will be noticed that, in Act XT of 1859. the word used 

Assam Regulation the words used are “property 
sold under s. 70, and the property to which reference is made in s 70 
includes both an estate as well as a share in respect of which revenue has 
been separately apportioned. In view, therefore, of the express term 
property” used in s. 71. we are unable to accede to the contention nut 
forward by Dr. Ashutosh Mookerjee that the purchaser of a part of a 
perrnanently-settled estate is not entiiled to the benefit of s. 71. In this 
particular case, what seems to have happened is that revenue in respect 
of certain lands had been separately anportioned, arrears fell due in 

respect of the remaining portion of taluk Gour Hari Singh. [198] and 

theia^^rmnus those lands was put up to sale and purchased by 

the plaintiffs. Having regard to the terms of s. 71, it seems to us that 

the view taken by the lower Court is correct, and that the plaintiffs are 
entitled to maintain this action. 


We now come to the second contention, namely, that the right, under 

which the defendants hold the lands in respect of which their claim has 

been disallowed, does not come under the expression “ incumbrances 

previously created thereon by any other person than the purchaser.” This 

upon the difference in the language of s. 37, Act XI 

^ Section 37 of Act XI of 1859 

says that the purchaser of an entire estate, sold under this Act for the 

recovery of arrears due on account of the same, shall acquire the estate 

iree irom all incumbrances which may have been imnosed upon it after the 

time of settlement.” In s. 71 of the Assam Eegulation the words are 

incumbrainoes previously created thereon.” It is contended that as it has 

Been tound in this case the defendants had obtained possession of these 

extra lands over and above what they held from the time of the Permanent 

bettlement as their shikmi haziram taluk, by adverse possession against 

the owners of the taluk, it could not be said that it was an incumbrance 

created thereon. Now, in considering this matter, we have to keep in 

view the purpose of the provision that an auction-purchaser at a revenue 

sale shall get the estate free from incumbrances. The object, as we 

understand it is that he should get the estate in such a condition that 

he may be able to pay the Government revenue assessed thereon at the 

time of the settlement, and that no act on the part of the holders of the 
property or estate after the settlement by which the estate becomes 
deteriorated or rendered incapable of yielding the revenue fixed upon it at 
the of the settlement, should be allowed to affect him. The words 

of Seg I of 1886 cannot be said to have 
different meanings. If we were to bold that the incumbrance which 

K ^ unaer s. 71 must be an incumbrance actively 

created by the previous holder, it would amount to this, that any 

-acquiescence or laches, either wilful or arising from pure negligence on 


731 


1898 

Apg. 26. 

APPEIi- 

LATE 

Civil. 

26 0. = 
3 C.W.N. 
108. 



26 Cal 199 


INDIAN DECISIONS, NEW SERIES 


[Yol* 


1698 

AUG. 26. 

Appel- 

late 

Civil. 

26 C. 194 = 
3 C.W.N. 
108 


[199] tbe parb of the bolder, by which the taluk or estate becomes incap- 
able, in the hands of tbe purchaser, of yielding the Government revenue, 
would be outside the scope of this section. As at present advised, it 
seems to us that we cannot acquiesce in that view. We think that the 
conclusion of tbe Subordinate Judge was right and we must accordingly 
overrule this contention. 

As regards the occupancy right claimed by the defendants, it is 
to be observed that this claim was never put forward in their written 
statement, nor, so far as W'^ can gather, at any previous stage of this suit. 
They claimed to hold the lands covered by plots Nos. 1 to 13 as parb and 
parcel of their shikmi haziram taluk, and not as cultivating raiyats. It 
seems to us therefore that it would nob be right to allow them to change 
their ground in this Court. Such a contention requires to be dealt witb 
upon evidence, and it does nob seem that there is any fact shown in the 
case which would enable us to come to the conclusion that the defendants 
hold or cultivate those lands as raiyats. We accordingly dismiss the 
appeal with costs. 


N. C. 


Appeal dismissed. 


26 C. 199. 

APPELLATE CIVIL. 

Before Mr, Justice Ameer Ali and Mr, Jxcstice Pratt, 

Guru Dass Shut {Plaintiff) v. Nand Kishore Pal and 

ANOTHER (Defendants).* [29bh July, 1898.] 

Bengnl Tenancy Act (VI II o/ IP85). s. 48, cl. (a), ss. 66 and n^—Under-raiyais-- 
Permanent mokurari lease-- Ejectment, 

Section 48. cl, (a) of the Bengal Tenancy Act is retrospective* 

Ravi Kumar Jugi v. Jafar Ali Patwari (1). approved of. 

[200] Where a suit is brought before the expiry of the Bengali year in respeot 
of the arrears of rent for that year, the landlord is not entitled to eject the tenant 
under s . 66 of the Bengal Tenancy Act. 


• Appeal from Appellate Decree No. 911 of 1897. against the decree of Babu 
Probode Chandra Dutta, Subordinate Judge of Tippcrah, dated the 24lh of February 
1897, affirming the decree of Babu Tara Charan Sen, Munsif of Chandpur. dated the 
3i3t of July 1896. 

26 G. 199 N. 

(1) Before Mr, Justice Bancrjee and Mr, Justice Stevens. 

RAM Kumar Jugi (Defendan>) V. JAFAR ALI (Plaintiff),] 

In this appeal the plaintiff (respondent) sued the defendant (appellant) for the 
rents of an under-rniv^fi holding upon a registered A which [200] was exe- 

cuted after the Bengal Tenancy Act was passed, but before it became law or came into 
operation. The Munsif hold that a. 48 of the Bengal Tenancy Act had a retrospective- 
effect. bub on appeal the Subordinate Judge held that a. 48 of the Bengal Tenancy Act 
had not a retrospective effect, and decreed the appeal. Prom this judgment the 
defendant appealed to the High Court, 

Moulvio Zihadur Rahim Zahid, for the appellant. 

No one appeared for the respondent. 

The judgment of the High Court (Banerjee and STEVENS, JJ.) was as follows 

t Appeal from Appellate Decree No. 508 of 1897, against the decree of Babu 
Srinath Pal, Subordinate Judge of Backergungo, dated the 14th December 1896, 
modifying the decree of Babu Pankaja Kumar Chatterjee, Munsif of that Diatriot^^ 
dated tbe 2Qd March 1896. 
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IF,, 29 C. 166 (163) ; R., 2 C.L.J. 540 (542).] 

The facts of this case appear sufficiently from the judgment. 

Babu Basanta Kumar Bose, for the appellant. 

Moulvie Serajul Islam, for the respondents. 

The judgment of the High Court (Ameer Ali and Pratt. JJ ) was 
as follows : — 


J UUUMiiiNT. 

This appeal arises out of a suit brought by the plaintiff for arrears of 
rent for the years 1299-1302. and the facts upon which he bases his claim 
are shortly these: On the 20th Kartick 1291. the plaintiff acouired bv 
purchase a raiyau holding bearing the [201] annual rent of Es 14 1 
On the same date the plaintiff leased out the bolding he had purchased 
to defendant No. 1 who executed in his favour a kabuliat which is on the 
record of tbis suit. Some four or five years after the execution of the 
kabuhat, the defendant No. 1 sold his under-raiyati holding to defendant 

No. 2. and the plaintiff states that ho has accepted the defendant No. 2 

12 99^3^(12°*^’ defendants for the rent of the years 

AT took several objections to the plaintiff’s suit and the 

Munsif framed issues co vering those objections. The third issue 

JUDGMENT^ 

Banekjee, J.— This appeal arises out of a suit for arrears of rent claimed bv the 
plaintiff as a rai!/a< against the defendant who is a dar-raiyat or uudei-raU/at under 
the erms of a written lease and the only question that arises for coLsTdemion is 
whether s. 48 of the Bengal Tenancy Act limits the claim in this suit. 

the Section applied to the case, and it aooordinglv gave 

1L“;1 ".1 *"•“ ‘t* p'*^« i. irtUTiS 

that 9. 48 of the Bengal Tenancy Act was not applicable to this lease the lease havina 
been granted previous to the date on which the Bengal Tenancy Act’came into nnpr^^^ 
tion, though subsequent to the date on which the Act was passed ^ 

appeal it is contended, for the defendant, that the lower aDDellato 
Court was wrong in holding that s. 48 does not govern the [2011 case* and^fn 
opinion this contention is correct. Section 48 savs * “The 1».nHinrri nt on a 

which * if entitled’ to recover rent exceeding ^th*e 

^ he himself pays by more than the following percentage of the same namelv 

rgmL?nl"^‘y^pTee;t^^ under-rai.af is payable unde? a registemd 

l>'°"ght after the Bengal Tenancy Act had come into operation and 

the Hm ‘a 1^'® '^odeT-raiyat. Can he do so. except w’it^^n 

neL'i>« Tr'V ®'*!- ^ question must be answered fn the 

tr, objection urged on behalf of the delendant, appellant, does not seek 

n° section any retrospective operation beyond what its language expre^slv 

provides for. It only seeks to oonfioe the plaintiff’s right to recover rent h? 
within the limits within which alone the same can be rrcovered under s 48 in suit 

s TvS sub s'3 theTanguage o 

8. 17H, sub-9. 3, cl. (e) gives support to the view we take. ^ “ 

As for the cases cited by the lower appellate Court iu support of its dA<»!oinn 

namely, Chun der Bose v. Samiruddin Mondul /I) and Tejendro 

Ktnghv, (2). they relate to provisions of the Bengal Tenancv Act the 

language of which is very difierent from that of s. 48. -i-enancy Act, the 

For these reasons we think that the decree of the Court of appeal below in 
and 'inThe Couft ‘below.’ ■“ “>is Cou?t 


N. C. 
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practically involves the question which has been argued in this appeal., 
namely, whether the rent payable to [202] the plaintiff by the defend- 
ants or either of them is liable to be reduced under s. 48, cl (a) of 
the Bengal Tenancy Act. The Munsif found that the defendant No. 1 
was not liable, but that defendant No. 2, having been accepted by the 
plaintiff as his tenant, was liable for the rent of the xxxi^QT-raiyati holding. 
He also found that the plaintiff was a raiyat and defendant No. 2 aii 
ausut-raiyat, in other words an under-raii/a^ under the plaintiff, and 
that the entire raiyati of tfie plaintiff was covered by the defendants'^ 
a7isut-raiyatL It was admitted before the Munsif that the rent of the 
plaintiff’s raiyati was only Rs. 14-1. And that officer being of opinion 
that under s. 48, cl. (a) of the Bengal Tenancy Act, the defendants*" 
rent could not exceed 50 per cent, of the plaintiff’s rent, he made a decree 
in favour of the plaintiff at Rs. 21-1-6 per year. 

The plaintiff appealed to the Subordinate Judge, and the four points 
raised before him are thus stated in the judgment of the learned 
Subordinate Judge : First, whether plaintiff is entitled to get rent for the 
period claimed at the rate of Rs. 37-1 per year ; second, whether the lower 
Court is wrong in awarding damages instead of the interest claimed ; thirdt 
whether the defendants can be ejected from the holding in arrears; fourth^. 
whether the lower Court is wrong in not decreeing the suit against both 
defendant Nos. 1 and 2 ? 

In this appeal we are only concerned with points one and three. 
Before the learned Subordinate Judge it was admitted that the plaintiff’s 
was a raiyati bolding, and that defendant No. 2 held under him as an 
under-razya^. The learned Subordinate Judge states that in express terms, 
and he was of opinion that s. 48, cl. (a) was retrospective in its effect, 
and that the plaintiff was not entitled to recover more than 50 per cent... 
in excess of the rent payable by himself to the zemindar. He also held 
that s. 66 of the Tenancy Act requires for the purpose of ejectment that the 
arrears of rent should remain due at the end of the Bengali year, and as 
in the present case the plaintiff did not wait till the end of the year 1302 
to institute his suit for the arrears of that year, the defendant could 
not be ejected from his holding for those arrears. He accordingly 
[203] upheld the decree of the first Court, giving to the plaintiff what 
had been found by the Munsif to be properly recoverable by him. 

In second appeal to this Court two points have been raised by the 
learned pleader for the plainth§^appellant. In the first place it is contended 
that s. 48 (a) is not retrospective in its effect. This Question oame up 
before this Court in another case — Rayn Kumar Jyigi v. Jajar Ali Patwari 
— decided by Banerjee and Stevens, JJ..on the 14bh Juiy 1898 (1). There 
the learned Judges held that s. 48, cl. (a) was retrospective and operated 
as a bar to a raiyat recovering from his under-mzt/ai rent more than 
50 per cent in excess of the rent payable by him to his own landlord. 
Suffice it to say that we are entirely in accord with that judgment, and 
we, therefore, overrule this objection taken by the appellant to the judg- 
ment of the Court below. 

It was next contended that this was a permanent moknrari lease 
coming under s. 179 of the Bengal Tenancy Act. In our opinion this 
contention is wholly untenable. In the first place, the plaintiff is not the 
holder of a permanent tenure. He never alleged himself to be such. His 
suit is founded upon the allegation that 'ne was only a raiyat, and his- 


(1) 26 0. 199. note. 
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holding was a. raiyati holding. Nor is the defendant the holder of a perma- 
nent rnokiirari lease, for throughout the proceedings he has been mentioned 
as beiog only an under raiyat. 

Ifc was also argued that under s. 66 of the Tenancy Act, the 

plaintiff was entitled to eject the defendant, inasmuch as the rent of the 

previous years had not been paid. We agree with the Subordinate Judge 

that as the suit was brought before the expiry of the year 3 302 in respect 

of the arrears for that year, the plaintiff is not entitled to eject the 

defendant frorn his holding under the provisions of s. 66. On these 

grounds we think that the careful and well-considered judgment of the 

lower appellate Court should be upheld, and this apneal dismissed with 
costs. 

Appeal dismissed. 


26 C. 204 = 2 C.W.N. 718. 

[204] OKIGINAL CIVIL. 

Before Mr. Justice P. O'Kinealy. 

Rungo Lalii Lohea and others V. Wilson and others.'*' 
L22ad, 23rd, 24:th, 27th, 28th and 29bh June and 13th July, 1898.] 

Jaand^rd and tenant— Nature of tenancy— Lease for construction of permanent worfts— 
Permanent tenure— Conduct of lestor—Suit for rent— Alternative claim for com- 
pensaixon for use and occupation of land— Suit for land- Jurisdiction of Biqh 

CouU-Lxmxtation— Acknowledgment of debt— Limitation Act (XV o/ 1877 ) s. 19 

and sch. IT, art. 110. ' * • 

The delendants and their predecessors in title held of the plaintiffs and their 
predecessors certain Und under a pottah. which, though not expressly stated to 
grant a permanent lease, was granted for the purpose of constructing “ a brick- 
built dock, buildings, &o. , and worksnops.’* The works were constructed; and 
during a Penod of 42 years the interest of the lessees was from time to time 

transferred, without any conduct on the part of the lessors or their eucoeosors 

indicating that they regarded the interest of the lessees as not permanent. Some 
ye^a after the construction of the dock it ceased to be used as such 

^eid that the tenure created by the pottah was of a permanent nature. 

^ landlord against a tenant for rent at a rate agreed upon for one 
?o ^ rent on the basis of use and occupation for a subsequent period 

trv ’ and therefore the High Court may have jurisdictfon to 

jurisd^c^tion^^ situate outside the local limits of its 

the defendants for arrears of rent from the 4th December 

mpht Iffl -T relying upon the following letter as an acknowledg- 
ment sufficient to take their demand out of the Limitation Act : “ As we have 

Willing to pay him the rent due under our 
wourasi poffn/iif he can show a title to give us a good receipt for it that will 

position that his father was up to the 
ti! death unable to produce a perfect title, we are still willing to pay 

hI“from'h?s fa“her.-''''“® ^ substantial indemnity similar to that which we 

that this was a sufficient acknowledgment within s. 19 of the Limitation 
Secretary of State for India v. Luchmeswar Singh (1), distinguished 

•■■■<. w.o-186 p.d.r. 

[205] The following are the main facts of this case • 

i-U. Anderson. Wright and Go/ (represented by 

^Q^QQdanb Wiison) and tbeir predecessors wer e for many years tenants 

Original Civil Suit No. 631 of 1894. 

(1) 16 C, 223 = 16 I. A. 6. 
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to the plaintiffs and their predecessors in title of certain premises known 
as No. 7, Haripore Lane, Sulkea, in the suburbs of Howrah, at a monthly 
rent of Rs. 60-10-9 until the end of December 1889. The plaintiffs in 
this suit alleged that they duly determined the tenancy by a notice in 
writing on the 4th December 1889; but those defendants, claiming that 
they held a permanent lease, and that their rent could nob beenhanced, 
continued in occupation of the said premises. The defendants had con- 
structed a dock and other permanent works on the land in their occupation, 
under the terms of the potiah granted to them. 

On the 31st July 1894 the plaintiffs brought this suit, claiming rent 
for the month of December 1889 at the rate of Rs. 60-10 9, and for the 
subsequent period to the end of June 1894 at the rate of Rs. 150 a month 
as a reasonable rent for the defendants’ use and occupation of the said 
premises. A portion of the claim would, therefore, be barred by limitation 
unless the Court should hold that a sufficient acknowledgment of liability 
was contained in a letter, dated 5th November 1891, written by the 
defendants to the plaintiffs’ solicitor, containing the following terms: — 

“ As we have informed your client, we ara quite willing to pay him 
the rent under our mourasi potiah, if he can show a title to give us a good 
receipt for it that will satisfy our lawyers. If he is in the same position 
that bis father was up to the time of his death, unable to produce a perfect 
title, we ara still willing to pay him the rent on his giving us a substantial 
indemnity similar to that which we had from his father.” 

In June 1893 the defendants’ attorney satisfied himself that there 
was no flaw in the plaintiffs’ title, and offered to pay the rent from 
December 1889 if the plaintiffs would sign a receipt admitting that the 
defendants held a mourasi pottah ; but this the plaintiffs refused to do. 
The defendants on their part refused to give the plaintiffs inspection of 
their potiah, 

[206] On the 24th January, 1898, Rajah Sew Bux Bogla was added 
as a defendant on the allegation that he had purchased the premises from 
the plaintiffs at a Registrar’s sale held on the 7th August 1897. 

When the case came on for hearing, the plaintiffs applied for and 
obtained leave to amend the prayer of the plaint by claiming in the 
alternative a decree for the rent from the beginning of 1890 to the end of 
June 1894 at the rate of Rs. 60-10-9 per month. The facts will be found 
stated at length in the judgment of the Court. 

Mr. Sinha (with him Mr. i?. N, MiUra), for the plaintiffs. 

Mr. Hill and Mr. J. G, Woodroffe, for the defendants Messrs. Anderson 
Wright and Co. 

Mr. Pugh and Mr. Chuckerbutiy, for the defendant Rajah Sew Bux 
Bogla. 

Mr. Sinha having opened the case, — 

Mr. Hill objected that the Court bad no jurisdiction to try the suit, 
inasnjuch as it was, in effect, a suit for land situated beyond the territorial 
limits of the Court’s jurisdiction. He argued as follows : — 

If the plaintiff sues for damages for the use and occupation of the 
land, the question of the title arises : because one can only claim com- 
pensation fur use and occupation on the basis of a claim that the land is 
his. This, therefore, is a suit for land ; and, if so. the Court has no 
jurisdiction, and the plaintiff gets nothing. [O’KiNBALY, J. — At least he 
gets Rs. 60-10 9 for which he sues.J That is doubtful. Can he, on a 
suit for oompeneatioD for use and occupation, get a decree for rent ? A 
suit for rent is a suit on a contract ; whereas a suit for compensation for 
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use and OGcupatioQ 13 a suit intorfc. on fcha ground that the landlord has 1898 

been deprived of the land to which he is entitled. A claim for rent of land July 13. 
cannot be cnanged into one for compensation for use and occupation; 

and we suOmiG that a claim based on' use and occunation cannot be Original 
- changed into one for rent. ' CiviL 

Nest, the claim is barred by limitation, unless the plaintifi' can' 

prove an acknowledgment within s. 19 of the [207] Limitation Act 

irue, the defendants offered to pay the rent ; hut on the condition that the 

plaintiff showed a good title to give a sufficient receipt. That was merely 

a statement that they would pay the rent upon the happening of an 

uncertain event, and was not an acknowledgment of a debt, but a mere 

allega^on of an incident out of which a debt may arise, Youmj v. Manqala- 

ptlly Bamxiya Q). It was not an acknowledgment that the rent was due 

It does nob come within s. 19 of the Limitation Act, for it is nob in anv 

sense an acknowledgment of any such liability as is set forth in the plaint 

It was simply a promise to make a payment in a certain contingency, not 

an admission such as is contemplated by s. 19. The claim is. therefore 
barred as to a large part of it. 

As regards the n^ure of the holding, these defendants claim to have 

f^rom’' wh^rd decisions of this Court showing 

f a permanent tenure may be inferred. Where land is 

of permanent works, it is a fair inference that 
one lease was intended to be a permanent one. 

not Jf''' A conditional promise to pay does 

of promise from being an acknowledgment within s 19 

of the dirt^ ^ An acknowledgment need not specify the amount 

andremffi it diff'‘'%'° to whom liability is Lknowledg: ; 

crearivTn ar m. '5r ^be defendants’ letter is 

y admission of their liabihby to nay rent, or compensation lor use 

and occupation, to the person entitled to it. They say ■ " We are ouice 

Tta ^nb ^how^fch'T our pottah but that is their 

the same tZ J '^'^mission of liability is there iust 

tne same. The aomission is clear ; the only question is. to whom are thev 

SlSitv 0 ^ 0 ! reasonably be held that there is an admission 

Jn dn -Bawait/ad) does not apply; because there the plaintiffs had 

existenceTtbrfaoSlrT!'®/- '^‘^ereas, in the present case, the 

= Ip former legislation as to limitation the word ’promise” 

was used ; in the present Act the word ■' acknowledgment.”-a much w Z’ 
erm-,s substituted. The English doctrine that an ackno^met 

heen^ ad^ ^ t be effectual, must amount to a fresh promise to pay has never- 
been adopted by the Indian Legislature. And if the debtoi aLomoaX 

ZZr'elS. """ condition-d/o/rcs/r 

quit, we rely upon s. 106 of the Transfer of 
month ^on^hj^h^ tenancy was. therefore, terminable on fifteen days’ 


(1) 3 M.H.C. 303. 


(2) G G. 340 (353). 
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notice. And the words of the notice were suflBcient for the purpose 

Ahearii v. Bellman (1). 

The defendants, therefore, by holding over, impliedly agreed to pay 
the enhanced rent — Janoo Mundur v. Brijo Singh (2). 

[Mr. Sinka on a subsequent day abandoned his position as regards 
the sufficiency of tlie notice.] 

Mr. Pugh, on behalf of the defendant Raja Sew Bax Bogla, contended 
that this suit was a suit for land, and that the Court had no jurisdiction 
to try it. The suit is for rent up to a certain date ; the plaintiff says that 
as he gave due notice to quit, he is entitled to compensation for use 
and occupation of the land. Now, however, the contention as to the suffi- 
ciency of the notice has been abandoned. There is therefore an end to the 
suit. [O'Kinealy, J, — There is no need to go into the question of notice 
if I find for the other defendants on the title.] Bub if upon the question 
of title the Court has no jurisdiction, the parties would nob be bound 
by its decision. [O’KiNEALY, J.— That is, if this is a suit for land.] 
Yes, and undoubtedly the claim for Es. 60-10-9 is a claim for rent. Apart 
from the question of notice. I submit the Court cannot dispose of 
the question of title between the plaintiffs and the [ 209 ] defend- 
ants, Anderson, Wright & Co. It cannot, under colour of decreeing 
damages, decide the question of title to land outside the local limits 
of its jurisdiction. The question of title is purely an issue between 
the co-defandants ; and this defendant is here simply to see that no decree 
is passed which would con6rra as against him a permanent tenure in 
favour of the other defendants. [Mr. Sm/(a; If Mr. Pugh now goes 
into his case as to this, the plaintiff's ought not to be kept here; or, if so, 

I shall ask for the costs subsequent to thi.s day. O’KiNEALY, J. — I can- 
not dtcide anything on that point yet; nor can I decide whether I have 
jurisdiction until I have heard Mr. Pugh.] A purchaser would no doubt 
havc^ notice of the ordinary incidents of the tenure. But in this case it is 
n^t an incident; because a permanent lease would be more in the nature 
of an alienation, and this defendant could hardly be affected with notice 
of that. Hs is not bound by any equitle-i that may have arisen between 
the other defendants and the plaintiff's: that is all that he is concerned 
about. 

Fur^lier, the pottah does not cover the whole of the premises in suit ; 
bub only two annas of it. The other defendants claim through Newaz 
Bibea, the widow of Sheik Imam Bux. According to the lady’s own 
statement, what she took on the death of her husband was only a two- 
annas share of the land, — which, indeed, was all that she could take 
according to Mahomedan law. So that, as regards the other 14 annas of 
the land, the defendants were, at host, but monthly tenants. Moreover, 
the lease was grantetl to them only for the purpose of oonstvuoting a 
dock and works connected with it. Many years ago, the defendants 
censed to use the dock as such, and filled up a part of it. Therefore the 
lease has determined — Secretary of State for India v. Liichmeswar 
Singh (3). 

[A discussion arose as to the costs of the suit.] 

Mr. Hill. — The plaintiffs could easily have ascertained that the 
defendants Anderson, Wright Go. held this land as building land, and 
that it had piis^ed from hand to hand under a number of recent transactions. 
They have not made any such inquiries and are [210] not entitled to the 

(1) (1879) L.R. 4 Ex. D. 201, (2) 22 W,R. 648. (3) 16 0, 223-16 I.A. 6. 
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costs. This was a suit for rent to which they are not entitled. It mi^ht 
have b^n different if they had claimed the original rent and not an enhanced 
one, Ibey denied our mokurari title ; and now that we have proved it as 

against them, we ought to have our costs. FO’Kinealy J Thev mav 

succeed on their amendment, and it would be hard to give costs against 
tnem.J Ibats was not the case we came to meet. 

Mr. Sinha : The defendants are not entitled to the costs. The issues 
they raised were (1) as to the jurisdiction ; (2J as to whether the plaintiffs 
were entitled to the sums claimed or any portion thereof. The written 
statement was filed three years after their attorney had satisfied himself 
of the plaintiffs right to receive the rent, and yet in it they denied the 
plaintiHs right to any portion of the rent claimed. Further they sav 
they will only pay Es 728 per annum subject to the law of limitation 
and if this Court shall hold that the plaintiffs are entitled thereto Thev 
have aU along refused to give inspection of their pottah and have driven the 
plaiDtiffs into Court. They have never paid any sum into Court, and the 

offer they made was no offer at all. In England, a tender without payment 
into Court is no defence,— Order XXII, rule 3. 


The judgmentof the Court was as follows: 


C. A. V. 


JUDGMENT. 

O KlNEAIiY, J. In this case the plaintiffs claim to have been the 
^ners of the premises No. 7, Haripore Lane, in Sulkea, in the suburbs of 

Co had'h ^“7 ^ Messrs. Anderson, Wright & 

Co. had been tenants under them in occupation of those premises at a 

“o°th of December 

1889, determined the tenancy then existing beSween them and the defendants 

fued in defendants nevertheless conti- 

nued in the occupation of the premises down to the time of the institution 

Rs IfiVne; moith for of July 1894. The plaintiffs claimed 

Decemhr!889t^F:fi^::;:?rXi:r 

^‘^“SO 4rall Lohea is one of four brothers, the [2111 

Hindu faS constituted a^oini 

nindu family and it appears that they carried on business in Calcutta 

under the style of Nahrmull Bhaniram, and while carrying on business 

under that name they purehasad the premises No. 7, Harinore Lane The 

--lx thre'. broLr, „ 

The plaintiffs state that the defendants had paid the rent of the 

month of November 1889 only 
and they claim to recover the rent for the month of December 1889* 

at the rate of Rs. 60-10-9 per month and the rent for the subseauent 
months down to the end of June 1894 at the rate of Es. 160 a month 
which rent was claimed by them as a fair and reasonable rent for the 
defendants use and occunation of the premises during that perfod. 

ou; ' apparent from the above statement that a nortion of the nlaintiffs’ 

cU.m would under ordinary circumstances be barred by the law STmiS 
tiOD as the s«it not instituted till the 31st of July 1894. The plaSs' 
o Obviate thjs difficulty, relied upon a letter written bv the deffindan s to 

fsbSrhSC rSS “ O' -Web 
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With regard to the claim put forward by the defendants the plaintiffs 
say, in the fifth paragraph of the plaint, that the defendants objected to 
the notice claiming, — to use the words of the plaint, — “that the rent 
payable in respect of the said lands could not be enhanced by reason of 
some rights which they,*’ the defendants, “said they possessed under an 
alleged deed which they stated to be a perpetual pottah, but though 
endeavours have been made by and on behalf of the plaintiffs to ascertain 
from the defendant-s the nature of the said rights claimed, and to obtain 
an inspection of the said document, the defendants have persistently 
refused to give any such information or any such inspection.*’ 

The defendants in their written statement took a variety of objections: 
firstly, they said this Court had no jurisdiction to try this suit; secondlvt 
they did not admit the title upon which the plaintiffs relied to maintain 
this suit ; thirdly, they claim to hold [212] the premises under a mourasi 
potia or permanent lease granted in the year 1847 to their predecessors in 
title, and they allege in the fifth paragraph of their written statement 
that they had paid the rent under this pottah down to the end of 
November 1889, but that from the month of Septemher 1881 they had 
paid the rent "to a person as they believe named Nahrmull Bhaniram, 
hut they state that they did so without admitting the title of the said 
Nahrmull Bhaniram to the said premises and only upon an indemnity 
granted to them by one Sewbux, a broker iu their employ, inasmuch as 
the said Nahrmull Bhaniram was unable or unwilling to satisfy them that 
he had a complete or valid title to the said premises.” 

In the 6tli paragraph of their written statement the defendants say 
that they had no personal knowledge as to whether the said Nahrmull 
Bhaniram was in fact a person as they believe or a firm as alleged in the 
2nd paragraph of the plaint, but in any case they do not admit that if a 
firm it was composed of the members therein mentioned, or that the 
parsons on whose behalf the plaintiffs purport to sue are the legal 
representatives of the members of the said firm, ” tliat is to say, the 
defendants in this paragraph again raise the question of the plaintiffs’ 
title CO maintain the suit which they had previously done in the 3rd 
paragraph of their written statement. 

The defendants admitted the receiut of the notice to quit relied upon 
by the plaintiffs, but they did not admit that it emanated from the 
plaintiffs. They say they have always been ready and willing to pay 
rent at the rate of Bs. GO- 10 9 per month, but they do not say to whom ; 


they allege that this rent, though tendered, was refused, they do not say 
by whom ; and they also say in the 9th paragraph of the written statement 
that “ they are willing to pay the said rent at the rate of Rs. 728-2-10 
per annum (subject to the law of limitation) if this Ilon’bla Court should 
hold that tlie plaintiff's are entitled thero-o that is to say. the defend- 
ants avow themselves willing to satisfy the decree of this Court in case 
they are not successful in preventing the plaintiffs from obtaining decree 
against them. 

In the lOfch paragraph of bboir written statement the [213] defend- 
ants say this : “ The defendants deny that they have refused to disclose 
to the plaintiffs the nature of the rights claimed by the defendants 
under the pottah above mentioned or that they have declined to allow 
inspection of the said pottah as alleged.” It will be seen from the evidence, 
which I shall deal with hereafter, that the defendants made no attempt to 
support this paragraph of their written statement. Indeed, that evidence 
shows that the statements in this paragraph are not correct. 
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This wribbea statement was filed on the 13th of June 1896, nearly two 
years after the filing of the plaint, and the suit remained as then constituted 
until the 24th of January 1898, when by an order of this Court Bajah 
Sewbux Bogla was added as a defendant, he alleging himself to be the 
purchaser of the premises in question from the plaintiffs at a sale held by 
the Eegistrar of this Court on the 7th of August 1897. 

Hitherto in stating the questions, whieu have arisen between the 

parties, I have treated the case as if Messrs. Anderson, Wright & Co. 

were the sole defendants, and I shall continue to do so until I come to deal 

speeifically with the claim pub forward by Bajah Sew Bux Bogla. It is 

convenient in this case that I should in the first instance determine the 

questions which arise between the plaintiffs and the original defendants in 
the suit. 

When the case came on for hearing I gave the plaintiffs leave to 
amend the prayer of the plaint by claiming in the alternative a decree for 
tUe rent froni the beginning of the year 1880 to the end of Juno 1894 at 
the rate of Bs. 60-10-9 per month. In this position of matters the 
questions which arise between the plaintiffs and the defendants, [leaving 
aside for the moment the question of jurisdiction which I shall deal with 
in considering the case of Bajah Sew Bux Bogla] are these 

1 • relation of landlord and tenant exist between the 

plaintiffs ana the defendants? 


2nd. 


. whac was the nature of the tenants’ interest in the land, 

ihat IS to say, was it a monthly tenancy as contended for by the nlaintiffs, 
or a perpetual lease as contended for by the defendants ? 

[ 214 ] 3rd. If the tenancy were a monthly tenancy was that 
1889 '^?^ December 

4th.-~ls the plaintiffs’ claim under the plaint, as amended, or any 
poibion thereof^ barred by the law of lio^ication ? 

Upon the first question Byjnath Lohea, one of the plaintiffs, was 
called. He is tne adopted son of Nahrmull, and from his evidence it 
appears that Nahrmull and his three brothers Bungo Lall, Bhaniram and 

bew Bux formed a joint Mitakshara family. They carried on business in 
Ualcutt.a under the name of Nahrmull Bhaniram. 

LHis Lordship proceeded to discuss the evidence bearing on the first 

issue, and stated his reasons for coming to the conclusion on the facts that 

me relation of landlord and tenant did exist between the parties in 1889. 
xi 0 then weDt on to say ^ — 

. I 1 °^ opinion therefore that the plaint.ifTs have shown that the 

n qSo ^^“dlord and tenant did exist between them and the plaintiffs 

m looy. or at least they have shown sufficient to entitle them to call unon 

prove that such a relation did not exist between them, 
ana this the defendants have not done. 

« question which I have to consider is what was the nature 

of the tenancy between the plaintiffs and the defendants, and upon this 
question I have come to the conclusion that it was a permanent tenure not 
subject to be determined by the notice of the 4 :th of December 188q 
assumiDg that to be a valid notice in other respects. * 

have produced a document, dated the 27th of Assin 

PUi-Dorts to be a 

pottah of ten ot land in Sulkea granted by Mussamut Newaz Bibee 

m James Cimkrell, Thomas Gladstone, Alexander Eobert, and Pitamber 
Banerjee. The defendants shew by a series of title deeds that the 
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premises covered by the pottah were mortgaged and conveyed from time to 
time by the lessees for the time being, and these deeds show that about the 
year 1861 those premises were known by the name of the Albion Docks and 
conveyed as such. The defendants also show that, the premises [ 215 ] covered 
by the pottah were conveyed to the West’s Patent Press Company by a 
conveyance of the 22nd of July 1876. The defendants were the managers 
of that Gornpany, and Mr. Anderson proves that under that conveyance he 
got possession of the premises in question in this suit, and he also swears 
that these same premises were known in former days as the Albion 
Docks. Thoie is, tfierefore, no doubt whatever that the lands covered 
by the pottah are the lands in question in this suit, and the next ques- 
tion I have to determine is, wbat interest does the pottah purport to 
convey from the lessor to the lessees. The pottah is expressed to be 
granted for the purpose of the lessees constructing** a brickbuilt dock, 
buildings, and workshops, and after stating the boundaries of the 
land goes on to say : “ You shall, without excuse, pay the rent hereof into 
my satlcav year hy year at the rate of Jls. 90 (ninety rupees) per bigha 
per annum (amounting to) the sum of company’s 900 (nine hundred rupees) 
for 10 bighas by instalments according to the details of iostalmenrs. If 
there be default in (payment of) kistt you shall pay interest according to 
law. Further if there be (any) alluvial accretion of lat d over and above 
the land aforesaid in future, you will duly make (arrHngement) with regard 
to the same separately. To this effect, I grant this lease in writing after 
taking (a) kahuliat.'* The details of instalments show that the rent was 
payable yearly in six instalments of Re. 150 each. 

The conveyances and mortgages, which were put in evidence by the 
plaintiffs, show that the dock and other permanent buildings were erected 
on the land, and that the land was dealt with by the original lessees and 
their successors as if their interest therein were a permanent one. Mr, 
Anderson states the value of the pucca buildings on the land when he 
took possession of the premises in 1873 to be about a lakh of rupees. 
There is no direct evidence of the cost of builning the dock, but there is 
no doubt it must have been very large. In the year 1870 there was a suit 
for rent instituted by the heirs of Newaz Bibee against the then holders 
of the pottah^ and the occupiers of the premises. In this suit the original 
kabiiliat was filed by the plaintiffs, and from the record it appears 
that after the pottah had been granted a decree was obtained, apparently 
by the owner of some land adjacent [ 216 ] to the premises covered by the 
pottah for possession of a portion of those premises, and in consequence of 
that decree and by an arrungement between the lessor and the lessees the 
yearly rent of Rs.900 payable under the pottah was reduced to Rs. 728-10-9, 
and this reduced rent continued to bo paid to Newaz Bibee and after her 
death to her son-in-law and her grandsons Sadut Ally and Futteh 
Hossain, and subsequently to these grandsons alone down to the year 
1880 by the lessees for the time being. During the whole of this time 
there is no trace of any conduct or any assertion on the part of the 
lessors for the time being inconsistent with the fact of the pottah being a 
permanent one, which the lessees show from their dealiuga with it they 
considered it to be. In fact, the arrangement come to between the lessors 
and the lessees in 1861 for the reduction of the rent owing to the loss of 
a portion of the land would rather show that the lessors at that time did 
not consider they could reject the lessees by means of a notice to quit. 
If such an idea had entered their minds, it is extremely unlikely that 
they would agree to any reduction. We have therefore a lease of this 
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land for the purpose of erecting structures of a permanent and costly 
character thereon. This of itself would, according to the decisions of 
this Court, he sufiBcient to stamp this lease as a permanent lease. But 
we have moi’e than that here : we have a uniform payment of rent based 
on the pottah for a period of over forty-two years, and transfers of the 
lessees’ interest to various persons within that period, while no conduct 
or assertion of the lessors during that period can be pointed to as 
indicating that they looked upon the lease as not a permanent one. I do 
not think the form of the receipts can be taken as such an indication 
It IS true that in the receipts of 1874, 1875. 1876, the names of the 
original tenants appear, and there is nothing to indicate that the tenancy 
is permanent, but there is a distinct admission in each of them of the 
transfer by purchase to West’s Patent Press Co. or to the defendants 
Anderson. Wright and Co. The receipts given by Nahrmull Bhaniram 
seem to me to carry the matter no further. I have no doubt, therefore, 
that the tenancy from its inception was and was intended to be a perma- 
nent one, and that the plaintiffs could not determine it by a notice to 
quit. 


C217] I am also of opinion that even if the tenancy were only a 
monthly tenancy, the notice given by the letter of the 4th of December 
1889 was not sufficient to determine such a tenancy. The result, therefore, 
IS that the plaintiffs are not entitled to a decree for anything except the 
rent from the month of November 1889 down to the filing of the plaint at 
the rate of Rs. 60-10-9 per month, and I think they are entitled to that, 
as the defendant’s letter of the 5th of November 1891 is sufficient to 

prevent any portion of this claim being barred by the law of limitation 
The next question is as to the costs of this suit. The defendants 
did not admit the plaintiffs’ title to the rent from November 1889. They 

j the plaintiffs unless the latter would 

admit their po<ta/j to ha a. mourasi mokurari poitah & time when the 

p aintiBs had not had inspection of that pottah. It is true that the 

plaintiffs made no claim for the rent from the beginning of the year 1890 

% came on for hearing, but this part 

^ the claim stands in the same position as the claim for the rent of 

December 1889. to which the defendants, in their written statement, do 

not admit the plaintiffs are entitled. That written statement is not a very 

candid document, and I do not think the defendants were justified in 

taking up the position which they did. I shall therefore give the plaintiffs 

a decree for the costs of this suit up to and including tho first day’s 

hearing from the defendants Messrs. Anderson, Wright & Oompany. I 

make no order as regards the costs of the remaining days of the hearing 

except the costs of the last day. which I shall deal with hereafter. 

I have now to consider tho case with reference to the claim of Eaiah 

bew ±5ux Jdogla. He claims to be the owner of the premises, and he 
tzi&kos oub his tibls iu this w&y. 

U- produced a certificate of sale, dated the 17th of March 1893 

which shows that Rungo Lall Lohea on tho 17bh of April 1887 purchased 
at a sale in executioq of a decree obtained by him against Sadut Ally and 
Futteheossain (passed m original suit No. 59 of 1880 in the Court of the 

raisl^ Hooghly) for a sum of Rs. 850. a 2 annas share in 

question ® which is stated to bo the promises in 

He has also produced a certificate of sale, dated the 10th of June 1880 
which shows that Jogeeram Agurwalla purchased at a sale in execution of 
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a deci-ee obtained by Annoda Prosad Chowdhry and others against Sadut 

Ally and Futteh Hossain (passed on original suit No. 59 of 1880 in the 

Court of the Subordinate Judge of Hooghly) for a sum of Rs. 31,800, a 14 

annas share in three parcels of land, one of which is alleged to be the 

premises in question. This 14 annas share was afterwards purchased by 
Nahrmull Bhaniram in 1881. 

It is in this way, according to Rajah Sew Bux Bog la, that the 
premises in question came into the possession of the plaintiff family. 

produced a certificate of sale, dated the 20th September 

.u ’ Rajah Sew Bux Bogla purchased at a sale held by 

the Registrar of this Court under a decree obtained by Pokur Mull and 
others against the plaintiffs (passed in suit No. 414 of 1894J for a sum of 

Rs. 24,000 two parcels of land one of which is alleged to be the premises 
ID question. 

He thus claims to be the owner of these premises, anii he was made 

a party defendant in this suit at his own instance in order to see that his 

interests should not be prejudiced by any collusiye proceeding on the part 
01 the original parties to the suit. 

1 1 ‘^°“'^ended, as did the original defendants, that this was a suit for 

land, and that I had no jurisdiction to entertain it on that ground. But 
It seems to me that where, in a suit by a landlord against his tenant for 
rent at a rate agreed upon for one period and for rent on the basis of use 
arid occupation for a subsequent period, it becomes necessary to determine 
what the nature of the tenancy was, I think that that fact does not make 
•he suit a suit for land. There is no relief claimed in respect of the land, 
nor IS It sought to deal with it in any way whateyer, and I think the con- 
tention of the defendants involves what anpears to me to be an undue 
extension of the phrase 'a suit for land ” as used in [ 219 ] cl. 12 of the Letters 

Patent, see Jimiernanth Doss v. Brijnath Doss (1) and Land Mortgage 
Bank v. Suduriideen Ahmed (2). 


It was also contended on behalf of Rajah Sew Bux Bogla that the 
lease was granted for the purpose of building a dock only, and that the 
evidence shows that the defendants filled up the greater portion of the 
dock and have been using the unfilled portion merely as a water tank. 
Undei these circumstances he urged that the lease had determined, and he 
cited in supporbof this contention the case of the Secretary of State for 
India V. Luchmeswar Singh (3). In that case the Maharajah of Durbhanga 
brought a suit against the Government to recover possession of lands 
which had been in their possession from the year 1798. The defendants 
were admittedly tenants of the plaintiff, and it therefoi*6 lay upon them to 
show that their tenancy was still existing at the institution of the suit, or 
in other words that it was a permanent tenancy. There was no written 
lease, noi any evidence as to what were the terms which were agreed upon, 
at the beginning of the tenancy, and all that the Government could rely 
upon to support their claim to a permanent tenancy was the fact that the 
rent was uniform throughout the whole period of their possession. The 
Piiv\ Council held that that fact was of no weight under the circumstances 
of that case and dismissed the appeal. In the course of their judgment 
their Lordships say this : But even if the ows probaudi did not lie so 
cleaily on the defendants, their Lordships think that the reasonable expla- 
nation has been given by the Courts below, and that there probably was 
sonee understanding, which might have amounted to an agreement, that tb& 




(1) 4 C. 322. 


(2) 19 C. 358. 
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Government should have this land for the purposes of a stud, not that 

they should have it for ordinary agricultural or commercial purposes, to 

make what money they could of it. Thus the moment it ceased to be 

occupied for the purposes of a stud the rights of the landlord would revert, 

and it was he, and not the Government, who would have the benefit of the 
increased value of the land.” 

[220] Now, in the of 1847, there is nothing to indicate that 

the duracion of the lease is to be commensurate with the use of the pro- 
posed dock. It appears to me the land was given to the lessees for 
commercial purposes “ to make what money they could out of it,” do use 

the words of the Privy Council, and I therefore think the case cited does 
not govern the present one. 

It was stated on behalf of Rajah Sew Bux Bogla that the land 
belonged to Newaz Bibee's husband ; that ha died leaving her and one 
daughter surviving ; and that this daughter married Hossain AH. and by 
him had two sonsi Sadut Ally and Fubteh Hossain. Upon this state of 
facta Mr. Pugh contended that Newaz Bibee could onlv grant a 2 annas 
share in the land, and that therefore the pottah of the defendants only 
covered a 2 annas share of the premises in question, and that therefore 
the defendants were at most only temporary tenants of the other 14 annas 
share. No proof has been given of the facts stated, but assuming them 
to be correct, I do not think the conclusions sought to be drawn from 
them are sound. The pottah purports to be a pottah of the whole 16 annas 
interest in the land. The agreement for the reduction of the rent con- 
sequent on a loss of a portion of the land was come to on that basis, and 
the rent suit, which I have before mentioned, was a suit for the rent of 
tne whole land and nob of a fractional share of it, and was instituted by 
persons entitled bo the whole 16 annas of the reversion on the lease, 
furthermore the rent receipts given by Sadut Ally and Futteh Hossain 
are receipts for the rent of the whole of the land and nob of a fractional 
share of it. The rent was paid on this footing for a period. of forty-two 
years, and it seems bo me that the only natural conclusion to be drawn 
from these circumstances is either that Newaz Bibee had full power to 
deal with the entire interest in this piece of land, or if she had nob 

originally that power, that her action was confirmed by her and her 
husband's heirs. 

It was also stated that the title to the 2 annas share has been kept 
distinct from the title bo the 14 annas share from the year 1864, but 
that mode of dealing with the reversion of the pottah of 1847, even if it 
were proved, which it has not been, is no evidence whatever as against 
the holders of this pottah, and I therefore think there is nothing in this 
contention [221] which has been put forward, not by the plaintiffs, but 
by Rajah Sew Bux Bogla on the plaintiffs’ behalf. 

I do not propose to decide any questions which arise between Rajah 
Sew Bux Bogla and the other defendants, save in so far as they are 
questions which also arise between the plaintiffs and Messrs. Anderson, 
Wright and Company. Any ground of attack and defence not available 
both to the plaintiffs and himself, as against the claim of Messrs. Anderson. 
Wright & Co., to have a permanent lease of these lands, remains untouched 

reason I decline to enter into the question as to the 
effect of Rajah Sew Bux Bogla's claim to be a bona fide purchaser for 
value of the premises in question without notice of any claim on the part 
of Messrs. Anderson, Wright & Co., to a permanent lease. 
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The whole of the last; day of the hearing and a portion of the previous 
day were taken up in placing the case of the defendant Eajah Sew Bux 
Bogla before the Court. The plaintiffs protested against receiving any 
assistance from Eajah Sew Bux Bogla and against the prolongation of the 
briHl, which would be caused by hearing him. The other defendants also 
protested against his being heard, but I did not see my way to yield to 
those objections. He must, however, pay the costs of the last day's 
bearing to the plaintiffs, and to Messrs. Anderson, Wright & Co., and he 
must also pay them their costs of the application which he made to 
become a parly to this suit, those costs having been reserved.* 

Attorney for the plaintiffs : Mr. Chick. 

Attorney for the defendants: Messrs. Orr, Bobertson and Burton. 

H. w. 

• An appeal was brought in this case but was struck off for default in appearance. 
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[222] APPELLATE CIVIL. 

Before Sir Francis W. Maclean, K.G.I.E., Chief Justice, and 

Mr. Justice Banerjee. 


Sdnatun Shaha and otbebs (Decree-holders) v. DiNO Nath 

Shaha (Objector] f' [22nd August, 1898.] 


Civil Pr-c^.dure Code Uct XIV of ss. 108 and 2bZ-Ex p'ltU decree-- Surety^ 
hxubUity of a surety, after a d-ctee passed in the original su t- Surety bond pur- 
pord .g in hypothecate immov atU p'^operiy — Transfer of Property Act (IV of 1882) 
s. b'd- Evidence Act (I of 1872), s. 68. ' 


An ez parte decree was set aside on condition that the defendant should find a 
surety, who would be responsible for any amount that might be found due from 
tbe defendant by any dtcree to be subs, quently made in the suit. 

Held, that under s. 108 of tbe Code oi Civil Procedure, a Court has jurisdiction 
to set aside an ex parte decree on these terms. 

On an application to execute the decree, which was subsequently made against 

the defendant by the decree-holder, both against the defendant and the surety, 

objection was taken by the surety to the execution and was allowed by the 
Court below. 

Held, that under s. 25d of the Code of Civil Procedure the decree-holder was 
entiiled to take out execution against the surety. 

Held, also, that where a surety bond purported to hypothecate immoveable 
property, though it was not registered and attested by two witnesses, a personal 
decree could be passed on it against the surety inasmuch as the dooument was 
evidence of a money debt. 

Madras Deposit aytd Benefit Society v. Oonnamalai Ammal (1) dissented from. 

[R., 32 M. 410 (F.B.) = 1 Ind. Gas. 1 = 19 M.L.J. 594 (588).] 


This appeal arose out; of ao application for execution of a decree. The 
facts were briefly these : One Govind Chundra Shaha and others obtained 
an ex parte decree against one Bbugwan Ohunder Shaha. An application 
to set aside the ex ps^rte decree was made by the judgment-debtor under 
8. 108 of the [223] Code of Civil Procedure, and the said decree was 
set aside on the petitioner giving security for the satisfaction of any decree 
that might eventually be passed in the case. One Dino Nath Shaha stood 

• Appeal from order No. 1 16 of 1898, against the order of Babu Shyam Ohand 

Dhur, Subordinate Judge of Backergunge, dated the 15tb of January 1898, reversing 

the order of Babu Sbyama Charan Ukil, Munsif of Barisal, dated the 84th ol 
November 1897. 

(1) 18 M. 29. 
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surety for the said petitioner, and pledged some immoveable property as 
security. The case was beard de novo and a decree was ultimatelv made 
against the aforesaid Bhugwan Ghunder Shaba. The decree- holder trans- 
ferred his decree to one Sonatun Shaha, who applied to execute the decree 
both against the judgment-debtor and the surety. Objection was taken 
by the surety to the execution, inter alia, on the grounds, first, that the 
Court had no jurisdiction to take security under s. i03 of the Code of Civil 
Procedure, and that proceeding was illegal ; second, that the Court ought 
not bo have set asida the ex parte decree simply on taking security and 
without enquiring whether there was any good legal ground for setting 
aside the decree , and, third, that the security bond, being for more than 
Es. 100, and creating a right to immoveable pronerty and not being 
registered, was not admissible in evidence, and was invalid. The Court of 
first instance disall )wed the objections, and granted the decree- holder’s 
petition. On appeal to the Subordinate Judge he reversed the decision of 
the first Court and decreed the apneal. Against that judgment the 
decree-holder appealed to the High Court. 

Babu Sri N„th Das and Babu Nund Lall Sarkar, for the appellant. 

Dr. Rash Behary Ghosh Babu Dwarka Nath C hucker butty , for the 
respondent. 

The following judgments were delivered by the High Court (Maclban 
C. J. and Banerjee, J.) : — 

JUDGMENTS. 

Maclean, C. J. In this case the plaintiffs obtained an ex parte 
decree against the defendant. The decree was set aside at the instfince of 
the (lefeudanti, aud id was set aside on fcerojs, one of the terms being that 
the defendant should find a surety, who would be responsible for any 
anoounb that might be found due from the defendant by any decree to be 
subsequently made in the suit. The plaintiffs did not object, and the 
surety gave a bond to be so responsible. 

I think the Court had ample jurisdiction under s. 108 [224] of the 
Code of Civil Procedure to set aside an ex parte decree on those terms. A 
decree was subsequently made against the defendant at the hearing of the 
suit, and the decree-holders sued out execution both against the defendant 
and the surety, relying on s. 253 of the Code of Civil Procedure. 

The Court below has refused execution against the surety, hence the 
present appeal by the present; decree-holders. 

Dr. Bash Behary Ghosh for the objector argues that s. 253 does not 
apply to the case, because the surety here did not become liable before the 
passing of a decree in the original suit, but became surety only after the 
ex parte decree was pronounced. I think this contention is not well 
founded, for the words, in my judgment, mean “ before the decree in the 
original suit’* which bad not been made but which would be made 
if the litigation proceeded, and for the performance of which the surety 
became liable. He became liable for a decree in an original suit which 
had not been passed when he became surety. I think then that the 
decree-holders were entitled to take out execution against the surety. 

A further point is taken that the surety- bond was a mortgage of 
immoyeable property, and that, having regard to the terms of s. 59 of the 
iransfer of Property Act. such a mortgage could only be enforced if it had 
been registered and attested by at least two witnesses. I understand this 
document has nob been either registered or attested by two witnesses, 
Ihe decree-holders answer this argument by saying that they do nob rely 

747 


189B 

Aug. 22. 

Appel- 

late 

OlVIL. 

26 G. 222 = 
3 C.W.N. 
228. 



26 Cal. 225 


INDIAN DECISIONS, NEW SERIES 


1S98 

AUG. 22. 

Appel- 

late 

Civil. 

26 G. 222= 
3 C.W.N. 
228. 


[YoL 


on the document as a mortgage; they are not setting up any right to .a 

charge on the property mentioned in the mortgage, but they say it is 

evidence of a money debt for which the surety made himself personally 

liable. The surety then contends that s. 68 of the Evidence Act is a 

coQclusu-o answer to this argument, and relies on a decision of the Madras 

High Court in the case of Madras Deposit and Benefit Society v. Oonna^ 

malai Amvial (1). Section 68 says : “If a document is r. quired by law to 

he attested it shall not be used as evidence until one attesting witness at 

least has [225] been called for the purpose of proving its execution," and 
so forth. 

But the document in this case, as far as it creates a mere money or 
personal liability, does not. so far as I am aware, require to be attested, 
and, if so. s. 68 does not apply. It is not setup as a mortgage. In this 
view, speaking with every deference, I am not disposed to agree with the 
case which has been cited. 

Upon these grounds the order of the lower appellate Court must be 
reversed, and execution must be proceeded with against the surety. 

The appellants will get costs in this and in the lower apuellute Court. 

Banerjee, J. — I am of the same opinion. The lower appellate 
Court has set aside the order of the first Court allowing execution to pro- 
ceed under s. 253 of the Code of Civil Procedure against the person who 
became liable as surety for the performance of the decree, on the ground 
that the surety-bond was taken by the Court under circumstances under 
which it had no authority to take the bond. 

It is contended by the learned vakil for the appellants that this view 
of the lower appellate Court is wrong, and that the Court, which took the 
surety-bond, had an^ple authority to do so under s. 108 of the Code. 

The only objection to the taking of the bond that the lower appellate 
Couit points out is that the bond was taken by the Court without satisfy- 
ing itself that the summons was not duly served, or that the defendant was 
prevented by any sufficient causo to appear, when the case was called on 
forbearing. It is said that the terms as to costs, payment into Court or 
othei wise, can be imposed under s. 108 of the Code, only if the Court is 
satisfied that the summons was not duly served, or that the defendant was 
prevented by sufficient cause from appearing. Granting that this is so, 
there is nothing to show that the Court was not satisfied on those points 
before the surety-bond was taken. It is true that the ex parte decree was 
set aside by consent, but if [226] the petitioner’s adversary consented to- 
the decree being set aside on the ground either that the summons was nob 
. or that the defendant was prevented by sufficient cause from 

appearing when the suit was called on for hearing, that would he the best 
method of satisfying the Court that the ground alleged was well founded, 

I am clearly of opinion, therefore, that the ground upon which the 

lowei appellate Court has lield the surety-bond to have been irregularlv 
taken is wholly untenable. 

The learned vakil for the respondent does not seek to support the- 
judgment on that ground, but ho contends, first, that undor s. 253 of the 
Code there is nothing to warranc the decree being executed in this case 
against the surety ; and, secondly, that the bond is altogether bad being in 
contravention of s. 59 of the Transfer of Property Act read with s, 68 of 
the Evidence Act. 


(1) 18 M. 29. 
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As to the first point, what is urged in support of it is, that the respond- 
ent did not becotne liable as surety “ before the passing of a decree ” in the 
original suit within the meaning of s. 253 of the (lode, an ex parte decree 

having been made in that suit, and having been in force at the time when 
he became surety. 

I do not think this contention is sound. Though an ex parte decree 
had been made, it was set aside, and we must take it that it was set aside 
simultaneously with the order for taking security, so that it could not be 
said that the respondent became liable as surety after the passing of a 
decree in the original suit which was then in force, or which has remained 
in force. The setting aside of that decree must have the same efiect as if 
no such decree had been made at all. 

As to the second point urged in support of the order of the lower 

appellate Court I have nothing to say in addition to what has been said 
by the learned Chief Justice. 

, Appeal allowed. 

26 C. 227 (P C.) = 26 l.A. 38 = 3 C.W.N. 113 = 7 Sar. P.C.J 423. 

[227] PEIVY COUNCIL. 

Present : 

Lords Watson, Hohhousc, and Davey, and Sir B. Conch. 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 


Eam {Representative of Plaintiff) v. Muhammad Hadi AND 

OTHERS \Defenaants) . [28th and SOth June and 26th November, 1898.] 

Benami Transactton~~Be7iami pier chase— Whether property was held beitami for the 

twneT o/ owL ship- Sour 

the purchase-money on the sale of the village in 

remained in I - name of the first defendant who 

36^^00 The claim was for proprietary pos- 

him tL P property was held benami for 

deSsion. appellate Court reversed this 

attributed too much to the fact that the plaintiff had sup- 

n io^Hnr, ® important fact in most of the cases raising the 

qu stion of benami. or not benami. but not the only test of ownershin. ^ 
fhf^oL wa^~Coosiit^nt with tEe-oTWi;^' having, as 

to the hower ont : 


. V 


[Rel. 


“r* (722) = 7 N.L.R. 169; Appp. & D., 29 B. 306 m2) = a 

^ Ind. Gas. 85 (87) ; 158 P.L.R. 1908; 37 P R 1909 
= 38 P.L.R. 1909 = 50 P.W.R. 1909 = 1 Ind. Gas. 732.] * 

Appeal from a decree (l4fch January 1890) of the Additional Judicial 

Lommissioner, reversing a decree (28ch September 1889) of the District 
■Judge of Lucknow. 

This suit was brought on the 21st December 1886 for the pronrietarv 
^ssession, valued at Rs. 6,382, with mesne profits Rs. 4,042 of mauza 

District, held by the defendant, and subject 
to certain interests, either with or under him, of ten other nersonR 

which at the time, by registered sale-deed, was transferred from a third 
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party, one Haro Nath, into the name of the first defendant, Maulvi 

Muhammad Hadi ; and afterwards Mary to him was effected. The 

plaintiff, the late Pandit Raj Narain, supplied the purchase-money, 
Rs. 2,220. He died in 1890. and his brother, the appellant Ram Narain*, 
succeeded him on the record, obtaining leave to appeal. 

[228] The plaint alleged that the possession bv Muhammad Hadi 
was benami for Raj Narain. in whose employment Hadi then was. The 
written answer of the latter was that the transfer, taken in his name, was 
not benami for Raj Narain, but was really to him, the purchase having 
been designed for his benefit as a gift from his employer Raj Narain, “in 
consideration of bis, the defendant’s, faithful and important service extend- 
ing over some forty years." 

The principal issue questioned this defence, and the Courts having 
differed upon it, the question was again raised by the present appeal, on 
which Muhammad Hadi alone appeared as respondent. 

The District Judge, on the conflict of testimony, was of opinion that 
the fact of the plaintiff’s having provided the purchase-money was the 
criterion of ownership ; and that the only direct evidence as to the alleged 
gift having come from the defendant, the Court could not rely upon it; 
so that the weight of the evidence was in favour of the plaintiff. The 
judgment referred to Agnew on the Law of Trusts (1882), Tagore Law 
Lecture 1881, IV, on the subject of how far there was a presumptive 
character in a benamidar’s holding, and to Mayne’s Hindu Law and Usage, 
para. 367. 

That decision was reversed by the Judicial Commissioner, whose 
judgment was that the evidence led him to conclude for the defence. 

Although Habibpur had yielded a profit of over Rs. 400 a year, yet 
for nine years and a half from the date of the purchase to the institution 
of the suit the plaintiff had without question or objection allowed the re- 
tention of the rents without requiring any account. The defendant had 
been in possession, and held the document of title, the sale deed of 1877, 
and the receipts for fees paid at the mutation of names. The judgment 
referred to an expression in Imambandi Begum y. Kamleswari Pershad ( 1 ) 
that where there are benami transactions, and the question is who is the 
real owner, the actual possession, or receipt of the rents, is most import- 
ant. There were other dicta tending to show that [229] the person 
impugning the character of a transfer should shew soraet.hing to establish 
that it was a benami transaction. Lastly, there was the probability that 
the defendant would have been reasonably rewarded for his long and 
arduous services to Raj Narain. 

On this appeal, — 

Mr. 0. W. Arathoon^ for the appellant, contended that it having 
been admitted that the plaintiff paid the purchase-money it was for the 
defendant to show that he bad been made the beneffoial owner. Due 
weight should be given to the plaintiff’s statement that the purchase had 
been made ism farzi on account of the quarrels of persons who were 
entitled to maintenance out of the estate, Khalispur, of which this village 
was part. 

Mr. c7. II. A. for the respondent Muhammad Hadi, argued 

that the appellate Court below had rightly held that the plaintiff had 
failed to prove enough to got rid of the presumption of ownership attending 
this particular deed. The allegation that it was benami merely grounded 


(1) 21 C. 1005 = 21 I, A. 118. 
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s 

on the fact, admitted throughout, that the purchaser had produced the 

purchase-money, was insufficient to displace the case, which was a 

reasonable and provable one, that the village had been bought for the 

purpose of making a gift to reward a servant for valuable services extecdiog 
over many years. 

Mr. C, W. Arathoon replied. 

JUDGMENT. 

Afterwards, on the 26th November 1898, their Lordships' judgment 
was delivered by 

Sir E. Couch.— The suit which is the subject of this appeal was 
biougus by Pandit Eaj Narain against the respondents for possession of a 
vilkge called Habibpur in pargana Malihabad, district Lucknow. He 
having died after the admission of the appeal is now renresented in it by 
his heir and successor the present appellant. The plaint stated that Kai 
Naram was the absolute owner of the village and had purchased it under 
asaledeed, dated 27th July 1887, for Rs. 2,225 ism far zi (fictitiously) 
in the name of his agent and steward, the first d. fendant. This 
defendant (first respondent) in his written statement denied that 
the deed of sale was executed fictitiously in his name. Tne [230] other 
defendants, except the 7th and 8th, claimed under a deed of gift by him 
and the latter two under a mortgage alleged in the plaint to be collusive.’ 
which was denieti. In the view which their Lordships take of the 
principal question it is not necessary to go into this matter, and ir, will be 
convenient hereafter to call the first defendant the defendant The 

u a decree in the plaintiff's favour, which was reversed 
by Dbe Additional Judicial Commissioner on appeal. 

lb was proved that the consideration-money for the sale was paid by 
Kaj Narain. Two of tbe three witnesses who attested the execution by 
the seder were examine-^. One deposed that Eaj N.rain said he should 
get the docamentexecutel in another man's nam^ the other said that for 
tive or SIX days there was discussion. Eaj Narain said he was having the 
deed executed m the name of an agent ; he did nob name him. Also 

Eaj Naram was called by tbe defendant as his first witness, the plaintitf 

having previously called the first defendant as his fir.^t witness— a proceed- 
ing of which there appears to be no explanation. Eaj Narain said : “ I 
forget If defendant No. 1 was here when I purchased Habibpur. My 
papers show that he was. The purchase was ism farzi, Tne reason is 
clear ; it was because of the quarrels of tbe maintenance holders. I have 
purchased other Khalispur villages at auctions in my own name. There 
are the same maintenance holders in them." On this statement there 
w^ apparently no reason for this village being bDught itim farzi. It is 
diaculb to learn irom the judgment of the District Judge what is the 
ground of his decision in the plaintiff's favour. Ha says : “ The true 
criterion is to ascertain from whose funds the purchase-money proceeded. 

^ uhe present case it is allowed that the funds for the purchase of 
Habibpur were supplied by the plaintiff.” In many, — it may be said in 
most, cases of alleged benami this is a very important fact. Bub it is 
not the only criterion. Here it is consistent with the defendant's case 
which IB that the plaintiff purchased the village for him and intended it to 
be a gift in return for his services. In such a case a much more imporfanfc V 
fact 18 the actual possession or receipt of the rents of the property. The ' 
plaintiff himself _ said that the defendant was “in possession of the 
L231J collections and had not accounted for them for nine and a half 
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years. His statement that he said to the defendants five or seven times 
“give me the accounts of Habibpur,” and the defendant said that money 
was due bo him is not, if true, a sufficient reason for not requiring accounts. 
It is rather the reverse. The defendant in his evidence had said that the 
plaintiff never asked him for accounts. The plaintiff’s father died in 1867. 
The defendant had been in his service for some years, and after his death 
continued in the plaintiff's service till 1886, receiving for his pay only 
lOrupecs per month. After making full allowance for exaggeration by the 
defendant of the value of his services their Lordahins do not doubt that 
he performed some valuable services for the father and for the plaintiff 
during the ten years previous to the purchase of Habibpur, especially in 
managing an estate in the Sunderbands which had been bought by the 
father for between Rs. 4,000 and Rs. 5,000, and was sold by the plaintiff 
for Rs. 39,000 or Rs. 40,000. The defendant had clearly some claim 
upon the plaintiff’s generosity. It is true that benami transactions are very 
common in India, but this deed of sale anrears to their Lordships not to 
be of that character, and they will humbly advise Her Majesty to dismiss 
the appeal and to affirm the decree of the Assistant Judicial Commissioner 
dismissing the suit. The appellant will pay the costs. 

Appeal dismissed. 

Solicitors for the appellant : Messrs. T. L. Wilson Co. 

Solicitor for the respondent : Mr. J. F. Watkins. 

26 C. 232 = 3 C.W.N. 97. 

[232] CRIMINAL RLVISION. 

Before Mr. Justice O' Kineahj and Mr. Justice Banerjee. 

Kanai Das Bairaci and another (Vetitioners) v. Radha 
Shyam Basack (Opposite Partu),'^ Toth December, 1898.] 

Penal Cone {Act X]j\ of 18G01, s. 480 — SellinQ boo/.'S with counterfeit property mark — 
Goads — Indian Merchandise Marks Act {IV of 1SS‘J). 

Rooks are the subject of trad*' and are pood-; within the meaning of s. 2, cl» (4) 
of the Indian Merchandise Marks Act (tV of 18*^9) ; therefore when a person sells 
books with a counterfeit property mark, he commits an offence under s, 486 of 
the Indian Penal Code. 

[F., 17 M.L.J. 490 (492) ; R., 26 B. 289 (292) = 3 Bom.L.R. 883.] 

The facts of this rule and the arguments, for the purposes of this 
report, appear sufficiently from the judgment of the High Court. 

^Ir. E. P. Ghosc and ^Ir. J. R. Percivaf for the petitioner. 

Mr. C. P. Hilly Mr. P. L. Roy, and Mr. Grimley, for toe opposite 
party. 

The judgment of the Higii Court (O'RineatA' and BaneRJEK, JJ.) 

was as follows : — 

JUDGEMENT. 

This is a rulo calling upon the District Magistrate to show cause why 
the convictions and sentences in this case should nob be set aside on the 
ground that the facts found do nob amount to the offences of which the 
petitioners have bean convicted, or why f>he sentences passed should not 
he reduced or otherwise altered. 

• Criminal Revision No, 724 of 1898. made against the order of S.J. Douglas, Esq., 
Sessions Judge of Dacca, dated 9bh September 1898. 
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Ifc aDpears that ther© is a well koowD Beogali Prioaer by one Ram 

Sundar Basack, and ifc has been found that this book has a property mark. 

The applicants are found to have sold large numbers of this book with 

a perfect knowledge that the book they sold was not the real book, but a 

book purporting to be the real one, and they were convicted of offences under 

ss. 482 and 486 of the Penal Code, and also of abetment of those offences 
under s. 109. 

Ifc has been argued in this Court that books are not goods under 

Act IV of 1889. “Goods” is defined in that Act to be [233] 

anything which is the subject of trade or manufacture ; and although 

it was not argued that in ordinary language books are not the subject 

of trade, yet ifc was said that they were nofc the subject of trade 

within the meaning of that Act. “Trade ” is not defined, and we must, 

therefore, take the ordinary dictionary meaning of that word. That 

being so, there can hardly be any doubt that books are the subject of 

trade and of a very large trade in Bengal, therefore books are covered bv 
the word goods.” 

The convictions entered up against the accused are of three kinds : 

One for using a counterfeit property mark, the second for selling the book 

with a counterfeit property mark, and the third for abetriient of those 

offences. But we think that the conviction in this case ought simply to 

be a conviction under s. 486, and we accordingly set aside the convictions 
under ss. 482 and 109. 

The result, therefore, is that the applicants will remain convicted 

under s. 486 and will suffer rigorous imprisonment for three months ; and 

they will have to be taken into custody and serve out the remainder of 
tine sentence. 

Rule discharged. 


26 C. 233. 

APPELLATE CIVIL. 

Ref ore Justice Ra^ierjee and ^Ir. Justice Rampitii 


Satish Chundra Giri {Plaintiff) V. Kabiraddin MaIiLICK 

AND ANOTHER {Defendants.)'^ [lOfch January, 1899.] 

Bengal Tenancy Act {Vlll of 1885). s. Enhancement of rent by registered contract- 
increase %n the amount of rent by reason of increase of area—ApiilicghilUy of s. 29 in 

Section 29 of the Bengal Tenancy Act applies only to an incroas^ in the rateof 
rent, ana no« to an increase in the amount of rent by reason of an increase of 

tllO Bpir63i« 


This appeal arose out of an action for arrears of rent due to the 
plaintiff for the years 1299 to 1302 B.S. The allegation of [234] the 
■plaintiff was that the rent was payable at a certain amount; and in sup- 
port of his claim he produced evidence to show that the rent was increased 
once in the year 1288 B.S., and again in the year 1295 B.S., there having 
been an increase in the area of the holding of the defendants. The 
defence was that the amount was not what was claimed by 't\ie plaintiff 


Appeal from Ap^pellate Decree No. 1146 , of 1897, against the decree of Bahn Kai; 
Prasanna Mukerjee. Subordinate Judge of Hooghly, dated the 31st of March ifg? 
.affirming the decree of Babu Kali Prasanna Roy. dated the 28th df September 189^ * 
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but less. The Court of first instance decreed the suit of the plaintiff in 
part in accordance with the admission of the defendant. An appeal by 
the plaintiff to the Subordinate Judge was dismissed, the Judge holdmg 
that inasmuch as an enhancement could only be made by a contract in 
writing and registered, and as in this case there was no such contract,, 
the plaintiff was not entitled to any enhancement at all. From this 
decision the plaintiff appealed to the High Court. 

Babu Saroda Cliaran Mitter and Babu Satis Chandra Ghose for the 

appeilanl'.. 

Babu Gijanendra Nath Bose, for the respondents. 

Babu Saroda Charan Mitter, for the appellant.— Section 29 of the 
Bengal Tenancy Act does not apply to a case where there has been an 
increase of rent on account of an increase in the aiea of the holding. Here,, 
there is not an enhancement of rent, but only an alteration of the rent on 
account of the alteration in the area ; therefore s. 29 has no application. 
There is a finding of the Court of first instance that upon a measurement 
there was an alteration in area. 

Babu GyaneiidraNathBose, for the respondents.— Section 29 applies to 
this case. There is no finding by the Court below that there was an 
alteration of rent on account of any alteration in area. 

The judgment of the High Court (Banerjee and R&MPINI, JJ.) was 
as follows : — ■ 

JUDGMENT. 

This ar>peal arises out of a suit for rent. 

The plaintiff’s allegation was that the rent was payable at a certain- 
amount. The defence was that the amount was less ; and the plaintiff in 
support of his allegation, that the rent was what was claimed, sought to 
show that the rent was increased in 1238, and once again in 1295. 

[235] The first Court found for the defendants, and gave the plaintiff 
a decree at the admitted rate. Certain otlier objections were urged by the 
defendants, which it is not necessary to consider. On appeal by the 
plainbiff, the lower appoUata Court has held that the alleged increase in 
the rent in 1288 was not proved, and that the increase in the rent said to 
have been effected in 1295 could not be given effect to, because it was nofc 
by a contract registered as required by s. 29 of the Bengal Tenancy Act. 

In second appeal it is contended that the lower appellate Court was 
wrong in holding that the increase in the rent chat is said to have been 
effeetjd in 1295 oame within the scope of s. 29 of the Bengal Tenancy 
Acb. It is argued that s. 29 applies only to an increase in the rate of rent, 
and not to an increase in the amount of rent by reason of increase of tho 
area, and that the increase of 1295 was an increase of this latter descrip- 
tion. as would appear from the judgment of the first Court. 

We are of opinion that this contention is oorreot. Section 29 of tho 
Bengal Tenancy Act applies only to cases of increase in the rate of rent, 
whioh is ordinarily designated ** enhancement of rent'* ; whereas inoreaso 
in tho rent by reason of increase in area is not called *' enhancement 
of rent’* bub is styled ** alteration of r^nt” in the Act; and there is 
reason to think that the increase in the rent in 1295 was due, partly at 
any rate, to increase in the area. Whether that is so or not it would bo 
for the lower appellate Court to determine, it being a question of fact 
which we cannot enter into in second appeal. 
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The decree of the lower appellate Court is accordingly set aside, and 
the case sent back to that Court in order that it may dispose of the appeal 
after determining the question whether there was any increase in the rent 
in 1295 by reason of increase in tbe area ; and if there was any such 
increase what was the extent thereof. The costs will abide the final 
result. 

It is admitted that this judgment will govern second appeals 
Nos. 1238 and 1239 of 1897. 

s* C. G. Appeal allowed. Case remanded. 
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[236] APPELLATE CIVIL. 

Before Sir Francis W. Maclean, K.G I.E., Chief Justice, and 

Mr. Justice Banerjee. 

Chandra Nath Roy {Defendant) v. Nilmadhab Bhuttachabjee 

AND OTHERS {Plaintiffs).^ [1st December, 1898J 

Etndetxce Act {I of 1872), s, 32, cl. {5)—Sfiitement relating io the exis^ettf'e of anv 
relationship containedin a document signed by several persons, some only of whom 
are dead. » j * 


A statement relating to tbe existence of any relationship contained in a 
dooumeot signed by several persons, some only of whom are dead, is admissible 
in evidence under cl. 5 of s. 32 of the Evidence Act. 


This appeal arose out^ of_ an action brought by the plaintiffs to 
recover possession of certain immoveable property by establishment of 
their tibia by inheritance. The plaintiffs* allegation was that they were 
the great grandsons of the maternal grandfather of one Raj Narayan Rov 
and therefore they were the preferential heirs. The defendant denied the 
relationship of the plaintiffs to R^ij Narayan Roy, and he claimed the 
property in dispute as being the heir. The plaintiffs, in support of tbeir 
claim, put m a copy of a potta containing certain statements of the 
daughters of Raj Narayan to prove the existeece of their relationship 
with Raj Na^yan. Some only of the several executants of the potta 
were dead. The Munsif. having admitted this document in evidence, and 

considering other evidence in the case, decreed the plaintiffs* suit. On 

-appeal to the Subordinate Judge, he affirmed the decision of the first 

Court. Against this judgment the defendant appealed to the High Court 

on the ground that the statement made in the potta was not admissible 
ID evidence. 

Babu Promoiha Nath Sen, for the appellant. 

Dr. Bask Behary Ghosh and Babu 'Sarat Chandra Boy Ghowdhry 
for tbe respondents, 

B^ha 'Promotha Nath Sen, for the appellant. — The recitals in the 
potta are not admissible in evidence, as they are not statements of a 

dead. In this case all the executants are not dead. 

[237^ and as person includes persons,*’ s. 32 of the Evidence Act 
does nob apply. 

The respondents were not called upon. 


Appeal Iroin Appellate Decree No. 1383 of 1897, against the decree of Babu Mohim 
Chandra Ghose Subordinate Judge of Faridnur, dated the 8th of March 

mh o7'j”au«ary 1896°' Goaluufo: dated th^ 
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The judgments of febe High Court (Maclean. C.J.. and Baner- ♦ 

JEE, J.) were as follow : — 

JUDGMENTS. 

Maclean, C. J. — In this case the statements in the potta — ■ 
statements by way of recital — were properly admitted, in my opinion, as 
relevant facts under s. 32, sub-s. 5 of the Indian Evidence Act. The 
statements were recitals as to pedigree, and they supported the plaintiffs’ 
case. The potta was executed by three sisters, two of whom are dead, and 
one of whom is still living. It was urged for the appellant that these , 

recitals were not admissible, because they were not statements made 
by a person who was dead, but the joint statements of three persons, two 
of whom only were dead, and consequently that s. 32 did not apply. This 
argument was based entirely upon that provision of the General Clauses 
Act which says that “person” shall include “persons,” and it was 
contended that “ person ” in s. 32 must be read “persons.” I do not 
think this ingenious argument is entitled to succeed. Each of the sisters 
executed the potta, and each of the sisters made the statement in that 
potta, and that statement was as much the statement of each sister 
who is dead as the statement of the sister who is now living. I do not see 
why, because there is one sister still living, and who might be called as a 
witness, the recitals become, on that account, any the less a statement, 
in the case of the other sisters, made by a person who is dead. It may 
be matter for legitimate comment in arguing the case that those statements 
must be received with caution, as the plaintiffs had not called the surviv- 
ing sister to depose to their accuracy, but I do not think the matter could 
be placed higher than that. My view is consistent with the ordinary 
meaning of the language used in the section: and it would, in my opinion, 
be narrowing seriously the useful operation of that section if we were to 
place upon it the construction urged by the appellant. 

The appeal must be dismissed with costs. 

Banerjke, j. — I am of the same opinion. The question raised in 
this case is whether a statement relating to the existence [238] of any 
relationship contained in a document signed by several persons, some 
only of whom are dead, is admissible in evidence under oi. 5 of s. 32 of 
the Evidence Act. The contention of the learned vakil for the appellant 
is, that it is not admissible, because all the persons who joined in making 
that statement are not dead, and therefore the preliminary condition re- 
quired by the section to he fulfilled is not satisfied. I am of opinion that 
this contention is not sound. The contention proceeds upon the assump- 
tion that the stateiiiont is but one statement, whereas the correct view is, 
that each of the executants must he taken to have made the statement for 
himself or herself, and if any of the executants of the document is dead, 
the statement made by that person would be admissible under s. 32, if it 
comes under one or other of its clauses, as being the statement of a person 
who is dead. 

s. c. G. Appeal dismissed. 
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26 C. 238. 1898 

APPELLATE CIVIL. D^2. 

Before Mr, Justice Ghose and Mr. Justice Ilampini. APPEL- 

LATE 

Shama Charan Misshr and others (Defendants) v. Chuni Civil. 

Lal MarwaRI {Plaintiff) [2nd Decamber, 1898.] 


26 C. 238. 

InUreH^ Compound Inierest^The Santhal Parganas Seitlemeni Eegulation {III of 
1872), s. 6— The Santhal Pargauas Justice Eegiilation {V of 1893), s. 24 — Contract 
Act {IX of 1872), ss. 23 and 24—“ Unlawful " consideration. Meaning of. 

There is no law or regulation laying down that an agreement between any two 
persons Jiving in the Santhal Parganas to pay compound interest upon the 
amount borrowed is “ unlawful ” within the meaning cf s. 23 of the Contract 
Act. All that the law provides is that compound interest will not be decreed 
by any Court. 

Referring to the Santhal Regulations, s. 6 of Reg. Ill of 1872 and s. 24 of Reg. 

V of 1893, it wag held in respect of an agreement to pay interest on an amount 
composed partly of the principal and interest due on a former debt, ibat such 
agreement is not void under s. 24 of the Contract Act, and that the obligee may 
recover such sums of money as he is entitled in law to recover, notwithstanding 
that part of the consideration is compound interest. 

[R , 1 G.L.J. 182 (190) : 23 T.L.R. 17.] 

[239] This was an action on two mortgaga bonds executed in favour 
of the plaintiff by the defendant Shama Charan Misser against him and 
his sons on the ground that they belonged to a Hindu family governed by 
the Mitaksbara law, of which Shama Charan, the father, was the karta 
or master. As regards one of the bonds (dated 17th Asar 1302 F. S.. 
corresponding to 24th June 189o), one of the pleas taken in defence was 
that the amount of the bond having been made up partly of principal and 
interest due on account of a previous debt, the stipulation for payment of 
interest was really for payment of compound interest, which was not 
allowed by law in the Santhal Parganas, and that therefore under the 
general law (oontracfc Act, ss. 23 and 24) tne stipulation was unlawful and 
the contract void. The Deputy Commissioner held : — 

" I do not, however, consider that compound interest is forbidden as 

illegal in s. 6 of Reg. Ill of 1872. It may be taken and given without 

the breaking of any law, but it cannot be decreed by the Court, an entirely 
different matter.*’ 

The defendants appealed to the High Court. 

Babu Sris Chandra Chaudhuri and Babu Joygopal Ghosh, for the 
appellants. 

Babu Karuna Sindhu Mukerjee and Babu Akhoy Kumar Banerjee, for 

the respondent. 

The judgment of the High Court (Ghose and Rampini, JJ.) was as 

follows : — 

JUDGMENT. 

The suit out of which this apneal has arisen was based upon two 
bonds ; but there is no question raised before us as regards the first of 
them. The learned vakil for the appellant has confined his remarks to 
the second bond. It a ppears that this bond was for a certain sum of money, 

Deoree No. 599 of 1897, againat the decree of R. Carstairs, 

Esq., Deputy Commissioner o! Dumka in the Santhal Parganas. dated the 12th of 

SThe 5tLTooffil896 ““ ’ of Deoghur. 
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a part of which was interest upon the amount covered by the first bond, 
and It was agreed between the parties that the whole amount of the con- 
sideration as mentioned in the bond should bear interest, the result being 
that the obligor promised to pay interest upon the interest which was 

due upon the first bond. The Courts below have given a modified decree 
fco the plaintiff. 

[240] It has been contended on behalf of the defendant-appellant that, 
inasmuch as a part of the consideration for this bond was unlawful accord- 
ing to 8. 23 of the Contract Act, the plaintiff obligee is not entitled to 
recover, having regard to the provisions of s. 24 of that Act, any portion 
of the money covered thereby. 

Reference has been made to s. 6 of the Santhal Reg. Ill of 1872. 
as also to s. 24 of Reg. V of 1893, which modified to some extent the 
former Regulation. Section 6 provided that “ all Courts having jurisdic- 
tion in the Santhal Parganas shall observe the following rules relating to 
usury, namely, interest on any debtor liability for a period exceeding one 
year shall nob be decreed at a higher rate than two per cent, per mensem, 
notwithstanding any agreement to the contrary, and no compound 
interest arising from any intermediate adjustment of account shall be 
decreed, and so forth. Section 24 of the other Regulation provides that 
to s. 6 of the Santhal Parganas Settlement Regulation the following shall 
be added, namely: Explanation . — The expression 'intermediate adjust- 
ment of account inch (fl) of this section means any adjustment of account 
which is not final, and includes the renewal of an existing claim by bond, 
decree or otherwise when without the passing of fresh consideration the 
original claim is increased by such renewal. UluHtration.—K bond is 
given for Ra. 75, of which Rs. 25 are interest. Unless the obligee can 
prove to the satisfaction of the Court that he gave such consideration for 
the bond as rendered the transaction fair and equitabio. of the Rs. 75, 
Rs. 50 only will bear interest, and the limit of the claim on the bond will 
be Rs. 100.” There is no law or regulation laying down that an agree- 
ment between any two persons living in the Santhal Parganas to pay 
compound interest upon the amount borrowed is unlawful within the 
meaning of s. 23 of the Contract Act. All that the law provides is that 
compound interest will not be decreed by any Court. And it appears to 
us that the illustration to s. 24 of Reg. V of 1893, which we have just 
adverted to, shows clearly that a contract of this character may be 
so treated as to allow the obligee such suras of money as in law he is 
entitled to recover, notwithstanding that part of the consideration is 
[241] compound interest. We are of opinion that the argument of the 
learned vakil for the appellant on this head cannot be sustained, and that 
the plaintiff is entitled to recover the sums of money for which the 
Court below has given him a decree, barring compound interest. 

Another point has been raised before us, and it is this: Nq decree 

ought to have been given in this case binding the minor son of the 

obligor at any ra^e charging the mortgaged property. It appears to us 

that the Judicial Commissioner has found that the bond was given by the 

•father of the family in his representative capacity, and in that view of the 

n^atter the plaintiff is entitled to the relief which he asks for, it not being 

shown by the defendant that the debt was contracted for any immoral 
purpose. 

^ For these reasons we think that the appeal fails and must be dismissed 
^vith costs. 

Appeal dismissed. 




768 



K. NATH BHUTXACHAEUEB V . N. K. BHDTTACHARJEE 26 Cal. 242 

26 G. 241. 

APPELLATE CIVIL. . 

Before Mr. Justice Ameer Ali and Mr. Justice Bruit. 


Kumar Nath Bhuttacharjee and others {Defendants) v. 
Nobo Kumar Bhuttacharjee and others (Plaintij^s)^ 

[6bh July. 1898.. I 

Jjiniitntion Act {XV of 18771, sch. JT, art. 12^— Contribution, Suit for — Liability 
created by e]ita>TnSbma,^ Suit upon a covenant in the ekratnama for money paid— 
Cause of action. 

A suit upon a covenant in an ekrarnatna (executed by some of the defendants 
who were adults, and by the guardian of the others who were minors at the 
time when the e&rarnama was executed) was brought by the plaintiffs for the 
purpose of obtaining from the defendants contribution in respect of a debt which 
had been realized by the sale of the property mortgaged by the father of the 
plaintiffs. The defence mainly was (hat the suit was barred by limitation, in* 
asmucb as it was not brought within six years from the date when the ekrarnnma 
was executed* or from the date when the mortgage-debt became repayable upon 
the mortgage bond. 

Held, that the cause of action in the case arose when the plaintiffs were 
damoiffed, i e., when they paid the mortgage debt, and as the suit was brought 
within six years from that date it was not barred by limitation. 

![R.. 34 A. 429 (432) = 9 A.L.J- 534 = 14 Tnd. Cas. 244 ; 10 Tnd, Cas. 320 (328» = 22 M. 
L.J. 207 = 10 M.L.T. 496; 36 M. 3lR = l0 M.L.T. 300 (303) = (1911) 2 M.W.N. 
227 = 21 M.L.J, 983 = 12 lud. Cas. 353.] 


[242] The material facts of this case, as stated in the plaint, were as 
iollows: The plaintiffs' father and the defendants were members of a joint 
Hindu family. A dispute having arisen between the members of the family 
it was amicably settled by two agreements, one executed by the father of 
the plaintiffs in favour of the defendants and the other by the defendants 
in favour of the plaintiffs. By one of these agreements, the plaintiffs’ 
father relinquished a certain share of the joint family property in favour 
of the defendants, and by the other the defendants agreed to pay one-baU of 
the amount which the plaintiffs’ father borrowed by a mortgage-deed from 
one Eaja Srinath Roy. for the necessity of the joint family. At the time 
of the execution of the agreement by the defendants some of them were 
adults and some were minors, and the mother of the minors signed the 
agreement on their behalf. Raja Srinath Roy, after the death of the 
father of the plaintiffs, instituted a suit against them, obtained a decree, and 
in execution thereof caused the mortgaged property to be sold on the 2nd 
September 1893, and appropriated the money realized by the sale in 
liquidation of the debt due to him. The plaintiffs, thereupon,, brought this 
suit upon the terms of the agreement executed by the defendants for 
recovery of half the money so realized, and also claimed compensation at 
the rate of 12 per cent, from the date of the sale till the institution of the 
■suit. The defendants, inter alia^ pleaded that the suit was barred by 
limitation, and that the plaintiffs were not entitled to compensation. The 
Court below holding that the suit was not barred by limitation, and that 
the plaintiffs were entitled to interest as claimed by them, decreed the suit. 
Blrom this decision the defendants appealed to the High Court.' 

^ ^ Bduhu Saroda Chum Mitter Babu Haf<i Kumar Mitter, for the 
appellants. i . 
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; I Tj Appeal from Origitial paoceo No. 146 . of I89f?*, gainst the ddcroo . 'Of Babu Kali 
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Babu Boidya Nath Dull, for the respondents. 

The judfjment of the High Court (Ameer Ali and PRATT, JJ.) (so 
lar as it was material for the purpose of this report) was as follows 


JUDGMENT. 


This apreal arises out of a suit brought by the plaintiffs in the Court 
of the bubordinate Judce of Hoofihly under the following circumstances. 

[243] The plaintiffs’ father Upendra Nath Bhuttacharjee formed at 
onetime with the defendant.s a joint Hindu family, but he appears to 
have separated from them in or about the year 1291, for we find' that on 
the 31st of Assar of that year, corresponding with the 14th of July 1884, 
an ekrarnama was executed in his favour by some of the defendants', 
who were adults at the time, and by the guardian of the others who 
were minors, by which practically a partition was made of the joint estate 
and liahilitie'^. It would appear from that document that, whilst the 
family was joint, Upendra Nath had the management of the entire 
property. It also appears that he had borrowed upon a mortgage executed 
by him in his own name from oneSrinath Rov a sum of over Rs. 11,000 
After ihe division in 1884 Upendra died, leaving the plaintiffs as his heirs'. 

The exact date of his death is not disclofed upon the evidence: but it is 

said that it took place about six or seven years before the present action. 
After his death Srinath brought a suit against the plaintiffs, the heirs and 
representatives of Upendra, upon the mortgage executed by him, which 
ended in a decree ; and in execution of that decree the mortgagee, decree- 
holder, sold a Calcutta property belonging to him. The plaintiffs bring 
this suit upon a covenant in the ckrarnama for the purpose of obtaining 
fronn tho defendants contribution in respect of the debt naid off by them 
as aforesaid. The covenant upon which they base their action is contained 
in cl. 4 of the ckrarnama. It runs thus : “ We shall be liable for one-half 
of the debts due by the joint estate and you shall be liable for the other 
half; and we shall respectively pay off the debts in proportion to our half 
shares. Lot it be further declared that we shall pay off one-half 
of the amount borrowed in your own name under a mortgage 
from Srmath Roy and of the interest due thereon up to date, and 
you shall pay off the other half." They allege that the defendants are 
nable to pay them a half share of tho amount paid by them to Srinath 

p interest up to the date of payment. Tho defendants 

i robbu Gopal and Dwarkanath did not appear in the suit. The other 
defendants filed written statements, and among other objections contended 
that Upendra Nath had realized various sums of money from dififerenfc 
parties indebted to the joint family, [244] and that they were entitled 

, . credited against the amounts now claimed by tho 

plaintiffs. They also allege that he was also liable to them under the 
efcrarnamaiov a share of the consideration paid by the joint family for the 
pure ase of moxizah Soudra. and that in any event the nlaintiffa were not 
entitled to interest as claimed by them. They also pleaded limitation. 


Subordmata Judge has held that tho plaintiffs’ suit was not 
TTnI!3 : ‘hat tho defendants ha.d failed to establish that 

nlnfnfiffa ‘‘^^''zed the sums of money alleged by them ; and that the 

decree for claimed. He accordingly made a 

frrl o J 'n^erest at the rate of 12 per cent, per annum 

r A • September 1893 to the date of suit, with costs in propor- 
tion and mthrest at 6 per cent, per annum until realization. ^ 
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The defendants have appealed to this Court, and a number of objections 
have been taken to the decree of the Subordinate Judge : First, that the 
suitis not maintainable on the gi’ound that the cause of action accrued either 
on the date when theekrarnama was executed, that is some time in the 
year 1884, or when the debt became repayable upon the mortgage bond ; 
and the suit not having been brought within six years fiom those dates, 
assuming that art. 120 was applicable to such an action, the suit was 
barred. It was also contended that the defendants, who were minors at 
the time of the ekrarnama, were not bound by the acts of their guardian. 
Besides these legal questions it was urged that the Subordinate Judge was 
wrong in disallowing the different items in respect of which credit was 
claimed by the defendants, and that in any event the plaintiffs were not 
entitled to interest allowed by the Subordinate Judge. 
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As regards the question whether the suit was maintainable or not, 
reference was made to Mayne on Damages, p. 405; Loosemorc v. Ead/ordil), 
Lethbridge v. Mytton (2) and Rutnessur Bisioas v. Hurrish Ghunder Bosei^), 
All these cases point substantially to [246] the conclusion that when a 
person contracts to indemnify another in respect of any liability which the 
latter may have undertaken on his behalf such other person may compel 
the contracting party, before actual damage is done, to place him in a posi- 
tion to meet the liability that may hereafter be cast upon him. For instance, 
in Loosemore v. Radford (1) the plaintiff and defendant were joint makers 
of a promissory note, the plaintiff being surety and the defendant as 
principal ; the latter had covenanted with the former to pay the money 
to the holder of the note on a given day, but made default. Upon an action 
brought upon the covenant by the plaintiff who was the surety, it was 
held that the defendant was liable by way of damages for the full amount 
of the money that he ought to have paid according to the covenant. 
Lethbridge v. Mytton (2) is to the same effect, and the same princi- 
ple has been enunciated in the case of Rutnessicr Biswas v. Hurrish 
Ghunder Bose (3). In that case B had obtained from A a lease of lands, 
agreeing thereunder to pay a certain rental and a further sum of Es. 183 
odd yearly to A's superior landlord and to obtain a receipt therefor, 
A sued B for the rent due to himself and for the sum due to his superior 
landlord ; it was held that A was entitled to recover the sum due 
to his superior landlord as damages for breach of the contract, and that 
the amount of such damages ought not to be taken as nominal, bat should 
be assessed on the footing of the sum for which A might become liable to 
the landlord. These cases, therefore, show that in a certain class of 
cases, even before an injury is done or damage takes place, the plaintiff 
may bring an action in order that the person making the covenant may 
place him in a position to meet the liability he has undertaken on the 
latter’s behalf. No authority has been shown to the effect that such a 
suit may not be brought for damages subsequent to injury sustained. 
The causes of action in the two classes of cases are different. In the one 
there is a right to bring an action to have the plaintiff put in a position to 
meet the liability cast upon him ; in the latter to be indemnified after the 
plaintiff has met the liability. We think, therefore, that the [246] 
plaintiffs were not bound to bring their action within six years from the 
date of the mortgage ; that their cause of action arose when they were 
damnified, that is. when they paid the mortgage-debt to Srinath Eoy in 



(1) (1842) 9 M. & W. 657. (2) (1831) 2 B. & Ad. 772. 


(3) 11 C. 221. 
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1893, and calculating from that time tho Subordinato Judge was right in 
holding that the suit was within time. 

[The remainder of the judgment was on the merits of the case, and is 
unnecessary for this report. The case was eventually remanded.] 

S. C. G. 


26 C, 246 = 3 C.W.N. 84. 

APPELLATE CIVIL. 


Before Sir Francis W. Maclean, E.C.I.E., Chief Justice, 

and Mr. Justice Banerjee. 


Girindra Nath Mukerjer (Judcjment- Debtor) v. Bejoy Gopal 
Mukerjee and others {Decree- Holders).* [8th September, 1898.] 


Transfer of Properly Aol {IV of ISHJi, ss. 68, bd-Security bond whether attes'ed by only 
one wilness-Signaiurcs of the Sub R-gistrar and theid.ntf.er on the back of lU 
bond whether sufficunt to render mortgage valid— Security for the costs of the res- 
pondent lo Her Majesly in Council— Code of Civil Proa dure {Act HIV 
SS, 603 and 610. 


ofim). 


A security bond, by wbicb an interest iu specific itninoveable property has been 

transferred to another person for the purpose of securing a future debt, is amort- 

gape bond within the moaning of 3. 58 of the Transfer of Property Act • and in 

order to create a valid mortgage it must be signed by tho executant, and 

attested by at least two witnesses. Therefore, in a ca<=o where the mortgage bond 

by vvhich the liability of a surety wis created was signed by the mortgagor only 

on the front page, and not attested by two witnesses, but on the back of the bond 

It contained the signatures of tho Sub-Registrar and of the identifier, a suit is 

not maintainable inasmuch as the bond is not a valid one under s. 59 of the 
Transfer of Property Act. 

Nitye Qopal Sircar v. Naoendra Nath Mittsr{l), distinguished. 

Notwithstanding tho admission of an appeal to Her Majesty in Council under 
s. G03 of the Code of Civil Procedure, a surety is not precluded from questioning 
the validity of the security bond in execution proceedings, inasmuch as he was 
not a party to the order of the High Court. 


' = ^ C.L.J. 41; P.,27 C. 190 (193): 

S' 215 I21G) = 18 M.LJ. 219 = 3 M.LT. 300 : 9 0. 
W.N. 1001 ; 14 O.R.L.R. 42 145' ; Appr,, 32 0.494 = 1 O.L J. 118 = 9 O.W.N. 

• 32 0. 729 = 9 C.W.N. G97 ; 37 0 . 52G= 11 C.L.J. 5G3= 14 C.W N. 974 
902 "d ^"27 s'"' ^ ‘^C7 = 18 Ind. Gas. 900 


This appeal arose out of an application to execute the order of Her 
Majesty in Council which awarded costs to tho respondents [24?] against 
the surety. The facts were shortly these : An appeal to Her Majesty in 
Council having been admitted, one Girindra Nath Mukerjee furnished 
Mcurity to tho extent of Ks. 4,000 for the costs of tho respondents in the 
rrivy Council appeal, and ho executed a bond in favour of the Eogistrar 
of the High Court, by whioh ho gave certain immoveable properties as 
security. The security bond was signed by the executant on the front 
page, and at the foot it was signed by the scribe. But on tho back of tho 
deed, under tho recorded admission of the exeoution by the executant and 
nis signature, there were the signatures of the scribe and of the Sub-Regis- 
trar. After tho disposal of tho appeal to Her Majesty in Council, the 
decree-holders applied for execution of the decree for costs against the 


Order No. 285 of 1897, against the order of Babu Ananta Ram 
Ghoso, Subordinato Judge of Nuddea, dated the 31st of July 1897. 

(1) 11 0. 429. 
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surety judgment-debtors, who, inter alia, objected to the execution on the 
grounds that, inasmuch as the security bond was not properly attested, 
it was invalid under s. 59 of the Transfer of Property Act ; that the security 
bond was not admissible in evidence ; and that the application for 
execution should have been made by the Registrar of the High Court. 
The Subordinate Judge of 24-Pergunaahs, relying upon the case of Nitye 
Xjopal Sircar v. Nagendra Nath Mitter (1), held that the provisions of 
s. 59 of the Transfer of Property Act were complied with, and that the 
security bond was pronorly attested by two witnesses, inasmuch as the 
identifier and the Sub-Registrar signed under the signature of the 
executant admitting execution, and allowed execution to proceed. 
Against this decision the judgment-debtor appealed to the High Court. 

Babu Lai Mohun Das and Babu Horendra Nath Mookerjee, for the 
appellant. 

Babu Srinath Das and Babu Hem Chxinder Mitter, for the respon- 
dents. 

The judgment of the High Court (Maclean, C.J., and Banerjee, J.) 
was as follows : — 

JUDGMENT. 

The question raised in this appeal, which arises out of a proceeding 
in execution of a decree, is whether the order of Her Majesty in Council, 
which awards costs to the respondents, can be [248] executed against 
the surety, the appellant before us, notwithstanding that the mortgage 
bond which creates the liability of the surety is not attested by witnesses 
as required by s. 59 of the Transfer of Prooerty Act. The Court below, 
applying the principle laid down in Nitye Gopal Sircar v. Nagendra Nath 
Mitter (1), has held that the requirement of the law as to the attestation 
of mortgages above a certain value is satisfied by the signatures of the Sub- 
Registrar and the identifiers of the executant below the registration endorse- 
ment recording the admission of execution, and it has accordingly allowed 
execution of the order for costs to proceed against the surety, 

Against this decision the surety has appealed ; and it is contended 

on his behalf that the Court below is wrong in holding that the signatures 

below the registration endorsement supply the place of attestation by 
witnesses. 

We are of opinion that this contention is valid. The attestation 
required by s. 59 of the Transfer of Property Act is attestation by witnesses 
of the execution of the document, and not of the admission of execution. 
That is the ordinary sense of the expression “ attestation by witnesses” — 
see Sharpe V, Birch (2). If wa look at the document itself the signature 
of the mortgagor does not purport to be attested. The signatures of the 
Sub-Registrar and of the identifier are on the back of the mortgage bond, 
not on the same side as the signature of the mortgagor on the face of the 
bond. Having regard then to the provisions of s. 59, in the absence of 
attestation, no mortgage has been effected. As regards the case of Nitye 
Gopal Sircar v. Nagendra Nath Mitter (1), that was the case of a will as 
to which the third clause of s. 50 of the Indian Succession Act provides 
that it shall be attested by two or more witnesses, each of whom must 
have seen the testator sign or affix his mark to the will or have seen some 
other person sign the will in the presence and by the direction of the 
testator, or hav e received from the testator a personal acknowledgment of 
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his signature or mark, or of the signature of such other person.” So that 

attestation, either of [249] the execution or of the admission of execution 
by the testator, is expressly made sufiBcient for the purpose. That, 
however, does not hold good in the case of a mortgage deed— see Kumari 
Bibi V. Srinath Roy (1) and Tofaluddi Peada v. Mahar Ali Shaha (2.). 

It was argued tor the respondents that even if that was so it did not 

as ifc is not a mortgage within the meaning 
of s. 58 of the Transfer of Property Act. This argument' ig not sound. 
The document was clearly intended to transfer to the Eegistrar of this 
Court for the beneht of the respondents an interest in the properties 
specitied in the document for the purpose of securing to the extent of 
Es. 4,000 a future debf, namely, a judgment-debt that might be created by 
the order of Her Majesty in Council : and thus the document became a 
mortgage as dehned by s. 58 of the Act. 

It was next contended for tbe respondents that even if the bond was 
a mortgage bond, as the Court by admitting the appeal to Her ' Majesty in 
Council under s. 603 of the Code of Civil Procedure must be taken to have 
held that the security given was valid, ifc was not open fco the appellant to 

question the validity of the mortgage bond in these proceedings. We do 
not consider this contention to be well founded. The surety was not a party 
to the appeal nor to the proceeding by which 'the appeal was admit- 
ted. It was the appellant to Her Majesty in Council and not the surety, who 
put forward the security bond, and the surety cannot be held to be bound 
by the order admitting the anneal so as to be precluded from showing that 
the mortgage bond is invalid in law. In other words, as he was not a 
party to the order of this Court, he ought not to be taken to be bound by it. 

Ifc was lastly contended by the learned vakil for the respondents that, 
as by s. 610 of the Code of Civil Procedure the order of Her Majesty in 
Council regarding tbe respondents* costs can be executed against the surety 
to the extent to which he has rendered himself liable, in the same manner 
as It may be executed against the appellant to the Privv Council, the 

proceed against the surety even if the mortgage bond be 
L SOJ invalid. We are unable to a-cocpt this contention as correct. The 
section provides that execution of the order for costs may proceed against 
a surety to the extent to which he has made himself liable. Now what is 
the exenfc to which the surety in this case has made himself liable ? He has 
not made himself personally liable at all ; for the mortgage deed contains no 
covenant to pay. The only extent to which he intended to make himself 
liable was by way of a mortgage on certain property which turns out not 
to have been eftected owing to the mortgage deed not being attested as 
required bv s. 59 of the Transfer of Property Act. He undertook no other 
liabi ity. We feel constrained, therefore, to hold that the security bond was 

create any liability in the surety which can be enforced, 
ihe order of the Court below allowing execution to proceed against the 
surety must consequently be discharged. We give no costs of the appeal. 


s. c. G. 


Appeal allowed. 
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APPELLATE CIVIL, 

Before Mr. Justice Macpherson and Mr. Justice Stanley. 


Dwar Buksh Sirkar {Third Party) v. Fatik Jali {Judgment-debtor) 
AND ANOTHER {Decrec-holder) [9fch December, 1898.] 

•Civil Procedure Code (Act XIV of ISS2), s. Parties to suit-'' Representative’' of 

party— Purchaser of the decree from the Decree-holder — Civil Procedure Code {Act 
XIV of 188‘'^), ss- 2, 232 — Decree-holder — Applicaiion by transferee of decree — Civil 
Procedure Code Amendment Act {VII of 1888) — Second Appeal. 

The word “ representative,” as used in s. 244 of the Code of Civil Procedure, 
when used with reference to a decree-holder, includes the purchaser of the decree 
from the decree-holder by an assignment in writing. 

Ishan Chunder Sircar v. Beni Madhub Sircar (1) and Badri Naravi v. Jai 
Kishen Das (2) referred to. 

The Court executing a decree which has been so transferred can go into the 
disputed question of the transfer of the decree under the provisions of s. 244 of 
the Civil Procedure Code as amended by Act VII of 1888. 

[251] Where there has been an assignment pending proceedings in execution 
taken by the decree-holder, there is nothing in the Code which debars the Court 
from recognising the transferee as the person to go on with the execution even 
if he has omitted to make a formal application for execution, such omission being 
merely an error of procedure, and not an error affecting the merits of the case. 

IP., 27 C. 670 (672) ; 25 M. 529 (532) ; 28 M. 87 (89) = 14 M.L.J. 475 ; R., 31 A. 82 
(94) = 6A.L.J. 71 = 5M.L,T. 185; 12 C.L.J. 312 (318) =7 Ind. Cas. 55; 15 C. 
P.L.R. 69 (71) ; 3 O.C 32 (34, 36) ; 22 T Ij.R. 172 (F.B.) ; D., 14 Ind. Cas. 40 
= 64P.R. 1912=113 P.W.R. 1912-] 

The facts are set out sufficiently in the judgment of the High Court. 
Babu Prio Sunker Mozumdar, for the appellant. 

Babu Promotho Nath Seii, for the respondents. 

The judgment of the High Gourc (Macpherson and STANLEY, JJ.) 
'was as follows : — 


JUDGMENT. 

In this case the property of the judgment-debtor was attached and 
proclaimed for sale. Two days before the date fixed for the sale the 
decree-holder represented to the Court that the judgment-debtor had satis- 
fied the decree by payment, and asked that the execution case might be 
disposed of accordingly. No order was passed on this application. On the 
1st November, the day fixed for sale, Dewar Bux Sirkar, the appellant in 
this Court, intervened, and objected to satisfaction being recorded on the 
ground that he had purchased the decree from the decree-holder by means 
of a kobala some time before the payment in satisfaction was alleged, 
to have been made by the judgment-debtor, and that the decree-holder 
could not under such circumstances certify satisfaction. Ha also said 
that no payment had, in fact, been made, and that the decree-holder and 
judgment-debtor were colluding to defeat his right. The Subordinate 
Judge after taking evidence found that there had been a valid transfer of 
the decree previous to the alleged payment, and he allowed the objection 
and rejected the decree-holder's application to have the execution case 

■ Appeal from order No. 146 of 1898, against the order of R. R. Pope. Esq., 
District Judge of Dinagepur, dated the 2l8t of February 1898, reversing the order of 
Babu Sarbeswar Mozamdar, Bubordinate Judge of that district, dated the 13ch of 
January J898. 

(1) 24 C. 62. (2) 16 A. 483. ■ 
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disposed of as settled. He did not, however, find whether the judgment- 
debtor had or had not notice of the transfer, or whether he had or had 
not made the payment alleged by the decree- holder. 

The judgment-debtor appealed, and the District Judge, without 
coming to any decision on the disputed question of transfer, reversed the 
order of the first Court on the ground that ho had no jurisdiction to make 
any such order under s. 244 of the Prooelure Gjde at the instance of the 
objector.^ He entertained the [252] appeal merely because be considered 
that the Judge had acted, although erroneously, under s. 244. It is clear 
however, that the appeal did lie, as the Subordinate Judge had in sub-' 

stance held against the judgment-debtor that the decree had not been 
satisfied. 

The contention before us is that the Subordinate Judge had full 
power under s. 244 to make the order which he did make. It appears 
that the appellant’s pleader in the lower Court conceded that the case did 
not come under s. 244, apparently with a view to defeat the judgment- 
debtor’s right of appeal ; hut an erroneous admission of the pleader on a 
point of law cannot bind the appellant. The respondent’s pleader, more- 
over, appears to have made the same admission, aud the Judge said that it 
was obviously a correct admission. 

A Full Bench of this Court held in Ishan Chunder Sirkar v. Beni 
idndhub Sivlcdv (1) that a purchassr of the mortgaged property after a 
decree for sale was the " representative " of the judgment debtor within 
the meaning of s. 244, and that the word "representative" used with 
reference to a judgment-debtor was not confined to his legal representative, 
but included also his representative in interest, when the representative 
was, as regards that interest, bound by the decree. I think the word, 
when used with reference to a decree-holder, must in the same way include 
the purchaser of the decree from the decree- holder by an assignment in 
writing ; and it has been expressly held by the Allahabad High Cmrt in 

Badri Narain v. Jai Kishen Das (2). that the purchaser of the decree is 
the representative ’’ of the decree-holder within the meaning of s. 244, 
A decree- holder as defined in the Procedure Code includes any person to' 
whom the decree is transferred. As pointed out in the Allahabad case the 
expression " decree-holder ” is not used in s. 244. That section speaks of 
the parties to the suit in which the decree was passed or their represen- 
tatives.” The decree-holder who sold the decree was a party to the suit, 
and the person who purchased the decree from [233] him must, it seems’ 

if he is anything at all, be his representative qua the decree within the 
meaning? of the section. 

The District Judge was also, I think, wrong in holding that the 

provisions of s. 244 go into the 
disputed question of the transfer of the decree. That section, as amended 

by Act VII of 1888, provides that, if a question arises as to who is the 
representative of a party for the purpose of the section, the Court may 
either stay execution of the decree until the question has been determined 
by a separate suit, or itself determine the question by an order under 
the section. The only provision in the Code referring exnrassly to the 
assignment oi a decree is contained in s. 232, and that no doubt contem- 
plates a case in which the assignee applies for execution. In such 
a case the Court may, if it thinks tit, after notice to the decree- 
bolder and the judgment-debtor, allow the decree to be executed bv 


(1) 21 0. 62. 


(2) 46 A. 483. 
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the assignee. If, however, there is an assignment pending proceedings 
in execution taken by the decree-holder, I see nothing in the Code 
which debars the Court from recognising the transferee as the person to go 
on with the execution. The recognition of the Court is no doubt necessary 
before he can execute the decree, but it is the written assignment and not 
the recognition which makes him the transferee in law. The omission of 
the transferee, if it was an omission, to make a formal application for 
execution, was merely an error of procedure and does not affect the merits 
of the case. The Subordinate Judge had, I consider, power to determine, 
if he chose to do so, whether there had been a valid transfer of the decree. 
He did determine that the decree had been transferred by the kobala, and 
he decided also a question relating to the satisfaction of the decree as 
between the judgment-debtor and the person whom he found to be the 
representative of the decree-holder. The appeal of the judgment-debtor 
was properly before the District Judge, and he was bound to determine all 
the questions raised in it including the question of representation, if raised. 
A. second appeal lies to this Court as the appellant is the person who was 
found by the first Court to be the representative of the decree-holder, and 
the District Judge has nob found that he is not the representative. 

[254] It is argue! for the respondent that the transferee's titio 
was nob complete as express notice of the transfer had nob been given to 
the judgment-debtor. As already observed, the transfer, as between 
the transferor and the transferee, is effected by the written assignment. If 
the judgment-debtor had no notice of the transfer and being otherwise 
unaware of it paid the money to the decree-holder, the payment was, of 
course, a good payment, and he cannot again be held liable to the trans- 
feror. Those are matters, however, which must bo determined, and the 
order of the Subordinate Judge was defective inasmuch as it did nob 
determine them. 

The order of the District Judge is set aside, and the case remanded 
to him in order that he may determine all questions arising on the appeal. 
The costs of this appeal will abide the result. 
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APPELLATE CIVIL. 

Before Mr, Justice Ameer Ali and Mr. Justice Pratt. 


Durga Prosonno Bose {Plaintiff) v. Raghu Nath Dass and others 

{Defendants) J [29bh June, 1898,] 

Contribution, Suit for — Partnership business — Money borrowed by agreement by one 
partner and paid info par/nership business— Decree against one partner — Suit for 
contribution by him against other partners— Adjustment of account whether necessary. 

In a partnership business entered into between the plaintiff and the defendants 
it was agreed that each member, together with the gomastns of the business^ 
should be at liberty to borrow money upon his individual credit and to pay into 
the firm the money so borrowed to oarry on the business. The plaintiff conjointly 
with defendants 4 and 6, in aooordanoe with that agreement, borrowed several 
sums of money upon promissory notes, and paid the amounts so borrowed into 


• Appeal from Appellate Decree No. 38 of 1897, against the decree of 8 J. Douelaa 
Esq., District Judge of Dacca, dated the 30&h of September 1896, modifying the decree 
of Baba Jogesh Chunder Mitter, Subordinate Judge of that District, dated the 18th of 
« Eebraary 1695. 
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the busiDe>s. After the loan the partnership business camo to an end, but no 
account was settled. Afterwards decrees were obtained upon those promissory 
notes, and the plaintiff was obliged to pay up the decretal amounts. To a suit 
for contribution by the plaintiff, for moneV so paid, against the members of the 
fi ^m. the defence, inter alia, was that the suit was not maintainable, in the absence 
of adjustment of the accounts relating to the firm. 

[255] Held, that the suit was maintainable, inasmuch as the money secured 
by the promissory notes did not become an item of the partnership account. 

[R., 32 M. 7G = 19 M.L.J. 10 (15) = 4 M.L.T. 456-1 Ind. Gas. 334; 16 C.W.N, 897 
(901) = 16 Ind. Gas. 459.] 

The facts of fcbe case, so far as they are necessary for the purposes of 
this report, were as follows : — 

The plaintiff in his plaint stated that he and the defendants carried 
on in partnership the business of commission agents in respect of country 
produce such as jute, dc., as also a money-lending business, and after giving 
the shares of the different persons interested he stated that by an agree- 
ment lietween the parties each member, together with the gorndstc^a of the 
business, was authorised to borrow money upon his individual credit and 
to pay into the firm the money so borrowed to carry on the business. In 
accordance with this agreement the plaintiff stated he borrowed on his 
own credit, by two separate bills, two sums of money, aggregating 
Es. 2,000, from the defendant No. 1 and a person of the name of Eup 
Lai Dass. Apparently the defendant No. 1 carried on a separate money- 
lending business in conjunction with EupLil Dass. The plaintiff paid the 
money so raised into the business. One of the notes was paid but the 
other did not appear to have been paid. The plaintiff went on to state 
that on the 28th of Bysack 1293, conjointly with the defendants 4 and 
G, he borrowed from one Trilochan Nag, who was really acting on behalf 
of defendant No. 5, upon a bond executed by the three, a further sum of 
Es. 3,000, which also was brought into the business. The plaintiff further 
stated that the karbar came to an end some time in 1294 ; that thereafter 
there was some talk between the parties about the taking of the accounts 
which went so far that the parties executed an achcihiartiah appointing 
certain arbitrators, but in consequence of the laches of the defendants, the 
attempt to take the accounts proved infructuous ; that whilst these 
negotiations were going on how is induced by the defendants to renew 
the outstanding promissory note in favour of the defendant No. 1 and Eup 
Lai Dass ; that subsequently the defendant No. 1 and Eup Lall Dass 
brought a suit against him upon that promissory note and obtained a 
decree which he paid up, and that similarly Trilochan Nag brought a suit 
upon his bond against the thres executants, obtained a decree and got it 
satisfied from the plaintiff alone. He therefore brought this suit to recover 
the [ 256 ] amounts so over- paid by him in respect of the said, promissory 
note and bond. 

In paragraph 12 of the plaint he says as follows : *' That because the 
amounts of money mentioned in paragraphs 3 and 4 wore borrowed and 
spent on account of business of the joint firm and for the interest of the 
joint firm, and as at the request and desire and with the consent of the 
partners, defendants, the promissory note mentioned in para. 3 was 
renewed in the manner stated in para. 8, the amounts of money 
mentioned in paras. 10 and 11 are the just debts of the plaintiff, and 
all the partners, defendants, ko. ;** and the prayor of the plaint was that 
the Court might be pleased to {ka) " confirm that the money paid off by 
the plaintiff, as stated in paras. 10 and 11 of the plaint, was payable 
by all the partners of the joint firm and bo declare that the same was 
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paid off by the plaintiff pass a decree against the partners, 

defendants, either jointly or severally, for Es. 2,800 left after deduction 
of the 2-13th share of the total amount, including costs and damages 
due by the plaintiff as stated in schedule ika), below, and of Es. 23-9 
whereof remission has been given from the amount in claim together 
with interest during the pendency of the suit, as well as future interest, 
damages and the costs in Court according to the respective shares of the 
business, as stated in the schedule ikha) See.'* 

A number of pleas were raised by the defendants which practically 
reduced themselves into two. They denied in the first place the agreement, 
in other words, the authority which the plaintiff alleged he had from the 
members of the partnership business to borrow upon his own individual 
credit ; and, secondly, they denied that the money so borrowed was in fact 
applied for the benefit of the partnership business ; and by way of 
demurrer they alleged that, inasmuch as a suit for the adjustment of the 
partnership accounts was barred, the plaintiff was not entitled to any relief 
in the present action. 

The Subordinate Judge did not frame any issue in the case; but he 
considered that the defendants were entitled to succeed upon their 
demurrer, in other words that the plaintiff was not [257] entitled to 
maintain the action. He proceeded upon the case of Knox v. Gye (1) in 
holding that as the suit for the partnership account was barred any relief 
which the plaintiff might have been entitled to in this action was barred 
also, as according to the plaintiff’s statement the money had been applied 
to the partnership business. The Subordinate Judge accordingly dismissed 
the suit, and on appeal to the District Judge his decree was upheld. The 
plaintiff appealed to the High Court. 

Dr. Hash Behary Ghose and Babu Basant Kumar Bose, for the 
appellant. 

Babu Bal Mohun Das, Babu Boidya Nath Dutt, and Babu Horendra 
Narayan Mitter, for the respondents. 

Dr. Bash Behary Ghose, for the appellant. — A suit for contribution 
by one partner against another does lie : see Lindley on Partnership, 
pp. 382 and 566. The case of Knox v. Gye (1) does not apply to the 
facts of the present case. The present suit is one for contribution and 
nob for adjustment of accounts. The cases of Dayal Jairaj v. Khatav 
Ladha (2) and Merwanji Hormusji v. Bustomji Burjorji (3) were referred to. 

Babu Lai Mohun Das, for the respondents. — The suit is not maintain- 
able, inasmuch as there cannot be any suit for contribution without going 
into the accounts. The case of Knox v. Gye applies. Let an account 
be taken. Lindley on Partnership, 6th Edn., p. 551 ; Byle’s Bills of 
Exchange, p. 43 (12bh Edn.), and also the decision in appeal from order 
No. 7 of 1896 (4) were referred to. 

Bahu Basant Kumar Bose in reply. 

JUDGMENT. 

The judgment of the High Court (Ameer Ali and Pratt, JJ.), after 
stating the facts as mentioned above, continued as follows ; — 

The plaintiff appealed to the District Judge, who has. in his judgment, 
set forth at some length the arguments on both sides. He holds, and 
we think properly, that art. 99. sch. II of the [258] Limitation Act of 1877 
was applicable to this sui t, the period running from the time when 

(1) (1872) L.B., 5 E. & Ir. App, 656. (2) 12 B. H. C. 97 

(3) 6 B. 628 (635). ](4) 26 0, 262 note, 
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the plaintiff was compelled to make the payments ; and applying strictly 
the decision in the case of Dayal Jairaj v. Khatav Ladha (1) he was 
of opinion that the two defendants who joined with the plaintiff in 
executing the bond in favor of Trilochan Nrtg were liable for contri- 
bution to the plaintiff, but again reading strictly the case to which we 
have just referred, he thought that the plaintiff was not entitled to 
maintain his action as against the defendant No. 1. 

Now. it is necessary to bear in mind the frame of the suit. Strictly 
speaking, this is a suit for contribution, an action in equity well known 
to any one at all familiar with the practice and procedure which prevailed 
on the Equity Side of the old Supreme Court, and unless there is any- 
thing which would justify a demurrer on the part of the defendants, there 
can be no question that the plaintiff would be entitled to recover in this 
suit ; provided, of course, that his allegations of fact are well founded. 
The Subordinate Judge thinks that, because the money which the plain- 
tiff borrowed upon his own credit was applied for the purposes of the 
partnership business, it therefore became an item in the partnership ac- 
count : and that consequently, in view of the remarks made by Lord 
Westbury in Knox v. Gye (2), the plaintiff could not maintain the action 
for contribution apart from the account. It seems to us that the Subor- 
dinate Judge has taken a somewhat narrow view of the object and scope 
of the action even upon the rules which were prevalent in the English 
Courts prior to the passing of the Judicature Act in 1873. Knox v. Gye (2) 
was a case in which the accounts of the business of which the 
parties were members were actually asked for ; and the subjeot-matter 
of the action and the reliefsthat was prayed for in that suit were inti- 
mately connected with the taking of the accounts. One of the noble 
and learned Lords held that, although the action was brought to recover 
a portion of the assets that had been realized by one of the partners after 
the dissolution of the partnership, it could not be recovered because the 
accounts could not be taken. The 1259] three other Judges were of 
opinion that an action for the recovery of a portion of the assets realized 
by one of the partners might be maintained. That view has been adopt- 
ed by Mr. Justice Green in the case to which we have already 
referred, and by Latham, J., in the case of Meywanji Ilormusji v. 
Eustomji Burjorji (3), The case of Knox v. Gye (2) occurred long 
before the Judicature Act came into force. Mr. Justice Lindley in 
his work on Partnership summarises the effect of the new rules in words, 
which to our minds are absolutely expressive of the way in which Courts of 
Equity, so far as we are aware, now deal with such matters. In Lindley 
on Partnership. 5th Edition, p. 560, will be found the following passage : 

The Judicature Acts and rules have materially altered the law relating to 
actions between partners. Formerly no action at law could be maintained 
by one partner against another if it in any way involved taking a parCnership 
account : for, although the right to an account was a legal right, the old 
action of account, at least between partners, had long become obsolete, and 
Courts of law had no machinery enabling them to do justice in matters of 
account. Hence it became settled that actions involving accounts 
between partners could not be sustained. The Judicature Acts and rules 
have, however, abolished this rule ; and the present state of the law on 
this subject appears to be as follows ; First as I'egards real property ; 
Secondly^ as regards personal property ; thirdly^ as regards actions for 


(1) 12 B.H.C. 97 (106). (2) (1872) L.R. 6 E. A Ir. App. 666. (3) 6 B. 628. 
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.money demands or damages. The three following rules may be taken as 
guides: (l) An action for damages may be maintained by one partner 
against another in all those cases in which such an action might have been 
maintained before the Judicature Acts, provided the action would not have 
been restrained by a Court of Equity. (2) Any action which would have been 
so restrained cannot be supported. (3) An action maybe maintained by 
one partner against another for any money demand which before the 
Judicature Acts could have been made the subject of a suit for an account,** 
And with reference to this he says : “ Practically the important questions 
which will arise under the new procedure are deduced to the 1260] 
following : 1. When can an action be maintained between partners 
without taking a general account of all the partnership dealings and 
transactions ? 2. When will such an account be ordered without 
a dissolution of the firm? The second of those Questions has been 
already considered. The first, which has also been alluded to, can only 
be answered generally by saying that each case must depend upon its 
own circumstances and upon whether justice can really be done without 
taking such an account.** Even under the old rules there were numerous 
exceptions in2tha practice generally followed in the common law Courts, 
and Mr. Justice Lindley in p. 562 gives for purposes of reference a 


summary of the circumstances under which an action could have b’en 
maintained, as also the circumstances under which it could not. In p. 564 
will be found an abstract of a case where “.4 and B agreed to become 
partners and each agreed to furnish a certain amount of capital, and A 
lent B the amount B was to contribute. This loan constituted a debt 
for which an action by A against B would lie, although they may 
have actually become partners. And it also followed that if partners 
agreed to contribute capital from time to time to meet expenses as occasion 
might require, and one of them was comoelled to pay the whole of the 
expanses for which all were liable, hecnuld sue his co-partners for what 
they ought to have contributed according to their agreement. ’* Another 
case of a similar character is given in p. 566, and in p. 567 some instances 
are given in which an action was held not to be maintainable. The case 
of Dayal Jairaj v. Khatav Ladha (1) arose out of a suit brought in 1873 ; 
whilst that of Sedgwick v. Daniell (2) was undoubtedly under the old 
rules. ^ Thera four persons, shareholders in a certain company, borrowed 
on their own credit a certain sum of money which was applied for the 
business of the company. The plaintiff in that action had to pay in the 
entire amount, and brought a suit for contribution against his co-partners. 
The learned Judges held that the action was maintainable. They said 
that, inasmuch as some of the [261] shareholders had entered into a 
separate obligation, the suit was maintainable by the plaintiff as against 
the persons who joined in incurring the obligation with him. We think 
the learned District Judge in this case has regarded as a principle what 
was stated, as we understand it. merely as a test. To our minds the 
learned J udges in Sedgwick v. Daniell (2) considered the fact that four 
persons out of the company had entered into a transaction as an indication 
that that transaction had nothing to do with the partnership business. 
In our opinion they simply used that circumstance as a test for determining 
whether the transaction in respect of which the action was brought was 
so intimately connected with the partnership business as to make it an 
item in the partnership account. Wo are inclined to think'' that if the 
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District Judge had not taken that limited view of Sedgwick v. Daniell (1) 
his conclusion would have been different. In the case of Dayal Jairaj v, 
Khatav Ladha (2) Mr. Justice Green, on appeal from the decision of Mr. 
Justice Sargent, pointed out what he thought was the principle properly 
deducible from the enunciations contained in KnoxY, Gye (3), and applying 
the test pointed out in Sedgwick v. Daniell (1) which was strictly applic- 
able to the facts of the case before him, he upheld the decision of the 
Court below. The facts of the Bombay case were shortly these, and they 
indicate exactly how matters stood before Mr. Justice Green : Six persons 
were members of a partnership business. Two retired before dissolution, 
two became insolvents, and the plaintiff bad to pay all the amounts 
recoverable from the different parties. He then brought a suit against the 
only defendant who could be sued. Upon objections raised by the 
defendant he subsequently added the other persons who had joined with 
him in contracting the debt for which he had been sued and held liable. 
There is nothing in the facts of the present case which would, in our 
opinion, bar a suit for contribution, unless of course the money secured by 
the promissory note became an item of the partnership account. The 
most important allegation which affords an indication to the question 
[262] whether the money was borrowed upon an understanding totally 
apart from the partnership business, or whether it became an item of the 
partnership business, is contained in paragraph 2 of the plaint. The 
plaintiff states that there was an agreement between the parties that one 
or more of them might upon his individual credit borrow money from 
outsiders which money he might pay into the business ; and he alleges 
further that nob only were the members so authorised, but also the 
(joviastas were placed on the same footing, i, e., that under and by virtue 
of that agreement the gomastas had equal authority to pledge their crediti 
Apart from that agreement it cannot be said that the position of the 
gomastas was the same as that of the partners in the firm. To our mind 
this is a clear indication of the fact that the contract was wholly distinct 
from the partnership business. In considering also the question whether 
this suit is maintainable or not, we must bear in mind the allegations 
contained in paragraph 12 of the plaint relating to the renewal of one of 
the notes at the request of the defendants. 

We have reserved for this stage this last case relied upon by the res- 
pondents in support of their contention. It is an unreporbed judgment 
delivered by two learned Judges of this Court on the 5bh of January 1897 
in appeal from order No. 7 of 1896 (4). The facts out of which that 

(1) (1867) 2 H. & N. 319. (2) 12 B.H.C.R. 97. 

(3) (1872) L. R., 6 E. & Ir. App. 656. 

26 C. 262-N. 

(4) Bejore Mr. Justice Banerjee and Mr, Justice Eampini, 


Guda Kulita and another (Defendants) v. Joyram Das (Plaintiff),* 

[5th January, 1897.] 

Contribution, Suit for—Partnership business— Whether a sui< for contribution by a part- 

ner against a co-part7ter would lie and in what cases — Adjustment of account 
whether necessary, 

A suit for contribution by a partner against some of his co-partners, on account 
of money paid by him for the satisfaction of a debt contracted by him jointly 

T j Appeal from Order No, 7 of 1896, against the order of G. Qodfreyi Esq., District 

A uj ^ Valley Districts, dated the 8th of November 1895, reversing theorder of 

Abdul Mapd, Esq., Extra Assistant Commissioner and Munsif of Gauhati, dated the 
26th of July 1895. 
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with the said co partners, is maintainable in cases where the liability satisfied 
by the plaintifE is not a joint liability of the entire partnership, or [2633 where the 
said partners were some only of several persons comprising the partnership, and 
the bond was executed not in the usual course of business of partnership ; it is 
also maintainable in a case where the co-partners expressly promised to con- 
tribute their share of a debt after a decree has been passed upon the bond, 

■icons., 26 C.25I (262).] 

The facts of the case as stated in the plaint were shortly these : The plaintiff and 
the two defendants executed a joint bond in favour of one Deb Hari Gossami, and 
borrowed from him a certain sum of money. Deb Hari brought a suit upon that bond, 
obtained a decree, and in execution of that decree realized the whole amount due under 
it from the plaintiff. It was admitted that the money that was borrowed by the plain- 
tiff and the defendants was applied to the partnership business carried on by the plain- 
tiff, the defendants and a third party^ who was no party to the bond in favour of Deb 
Hari or a defendant in the suit brought by him. Plaintiff further stated that the 
decree-holder Dob Hari, after having taken out execution of his decree, threatened to 
put him in jail, and the defendants at this time when asked to contribute their share 
of the debt promised to do so, but avoided payment under some excuse or other. 
Thereupon the plaintiff brought this suit for contribution. The defence, inter alia^ 
was that the suit was not maintainable, unless a suit for settlement of account of the 
partnership business was brought. The Court of first instance dismissed the suit, 
holding that it was not maintainable. On appeal to the Judge of the Assam Valley 
District, he, bolding that the suit was maintainable, remanded the case under s. 562 
of the Civil Procedure Code to the Court below, to be tried on the merits. Against 
this decision the defendants appealed to the High Court. 

Babu JasGda Nundun Porantanick, for the appellants. 

Babu Hem Chundra Milter, for the respondent. 

The judgment of the High Court (Banerjee and Rampini, JJ.) was as [follows 

JUDGMENT. 

This is an appeal from an order of the Judge of the Assam Valley District remand- 
ing, under s. 562 of the Code of Civil Procedure, to the [264] first Court for trial on the 
merits the plaintiff respondent’s suit which had been dismissed by that Court on the 
ground that the suit was not maintainable ; and the question for determination in this 
appeal is whether the view taken by the lower appellate Court that the suit is main- 
tainable is right. 

' The learned Vakil for the defendants-appellants oontends that the question should 
be answered in the negative, and the ground of his contention is that the suit in this 
case is one that is brought by one partner against some of his co-partners for contribu; 
tioQ on account of money paid by him for the satisfaction of a debt of the firm. 

' Now the facts of the case as stated in the plaint are shortly these : The plaintiff and 
the two defendants executed a joint bond in favour of one Deb Hari Gossami and borrowed 
from him Rs. 500. Deb Hari Gossami brought a suit against the plaintiff and the 
■defendants upon that bond, obtained a decree, and in exeohtion of that decree realized 
the whole amount due under it from the plaintiff. It was not disputed in the course 
of tlj^e arguihent that the money that was borrowed by the plaintiff and ^he defend- 
ants was applied to the partnership business carried on by the plaintiff, the 
■defendants and the third party, a person named Sandbyatam, who was no party to 
.the bond in favour of Dab Hari Gossami, nor a defendant in the suit brought by him, 

:7V3 


appeal arose are not [263] sufficiently stated in the judgment, nor do we 
understand the learned Judges in the sense in which the judgment was 
attempted to bo construed. If the facts had been identical with the facts- 
of this case, and if the learned Judges had gone so far as the learned 
pleader for the respondents attempted to make out, we would have felt it 
our duty to make a reference to a Full Bench, Having regard to the 
opinion expressed by the learned Judges, almost in the language of 
Mr. Justice Bindley as given at [264] p. 566 of his book, namely, that if it 
was a liability of the partnership, then the mare fact of one partner having 
been compelled to pay the whole of the partnership debt would not entitle 
him to sue his co-partners, or any of them, for contribution in the absence 
of any special circumstances,” we think they had distinctly in view the 
■fact that even under the old rules there might be special circumstances 
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which would make the actiou maintainable. [266] The case of Sadler v, 
l^ixon (1) referred to in that judgment, as Mr. Justice Green points out, 
has been doubted in the English Courts; and a reference to it will show 
that that case can hardly be regarded as an authority for the contention 
now advanced. Sadler v. Nixon was disposed of without any reasons 
being given. In this view of the law. and having regard to the case 
made by the plaintiff in this action, it appears to us that if there 
was a contract, either express or implied, between the plaintiff and 
the defendants that he should, like the qomastas as he alleges, pledge his 
[266] individual credit and borrow money from outsiders, and apply the 
same to the benefit of the business, the mere fact that the money was 
applied to the partnership business does not render it an item in the 
partnership account so as to preclude the plaintiff from maintaining the 
present action. The plaintiff did not actually seek for an adjustment of 


And the question is whether, upon this state of facts, the liability that was satisfied by 
the plaintiff was a liability of the partnership, or whether it should be treated as a 
separate liability. If it was a liability of the partnership, then the mere fact of the 
one partner having been compelled to pay the whole of the partnership debt would not 
entitle him to sue his co-partnera or any of them for contribution in the absence of any 
special circumstances, though, of course, he would bo entitled to charge the sum paid 
in the partnership account. In support of this view we need only refer to the case of 
Sa-der v Nixon (U and other cases referred to in Lindley on Partnership, 5th Edition, 
p. 666. On the other hand, if it be treated as a separate liability distinct from the 

other words, if the liability which was satisfied by the 
[263 J plaintiff alone was not a joint liability of the whole partnership but a joint liability 
only of bimself and the two defendants, in that case a separate suit would clearly lie * 
Bee the oases of Sedgwick v. Daniell (2) and Dayal Jairaj v. Khatav Ladha (3). The 
determination of the preliminary objection raised to the tenability of the suit will, 
therefore, depend upon the determination of the question whether the liability satisfied 
by the plaintiff alone was a joint liability of the entire partnership or a liability of the 
plaintiff and defendants only. It was on the one hand argued for the appellants that 
the liability should be treated as a liability of the entire firm because the money 
borrowed from Deb Hari Gossami constituted the entire capital of the firm, and it had 
been borrowed in the usual course of business of the partnership and with the consent 
of the remaining partner Sandhyaram, and s, 249 of the Contract Act was relied upon 
in support of this view. It was further contended that, upon the stat ements made by 
the plaiotiS in his deposition, the firm should be treated as having oonsisted on the 
date of the loan only of the plaintiff and the defendants. On the other hand, it was 
contended by the learned Vakil for the plaintiff respondent that the very fact of the 
bond having been executed by the plaintiff and the two defendants should be taken as 
Bufficient for the present purpose to show that the liability created thereby was not the 
liability of the whole firm. Upon the material placed before us, we are not in a posi- 
tion to accept either of these two extreme contentions as correct. We think the 
que.stion ought to be determined upon the evidence. Of course if it is found that at 
the date when the bond in favour of Deb Hari Gossami was executed, the plaintiff and 
the defendants were the only members that constituted the partnership, then the 
plaintiff’s case should fail. So also should the suit fail if it is found that the money was 
borrowed in the usual course of businessEof the partnership on [266] behalf of all the 
members, though the bond was executed only by three of them. But if itis found that 
the plaintiff and defendants were some only of several petsonslcomposing the partnership, 
and that the bond was executed not in the usual course of business of the partnership, 
in that case the suit will lie and should be tried on the merits* We should further add 
that if the express promise to pay that is referred to in the fourth paragraph of the plaint 
is made out, in that case, quite apart from all other circumstances, the suit will lie, 
and the Court should, therefore, in the first instance, determine whether this allega- 
tion in the plaint is true. The remand order of the lower appellate Court will, 
therefore, stand, but the questions for determination by the first Court in the first 
instance will bo those indicated above. The costs of this appeal will abide the result* 

Appsal dismissed* 

(2) (1857) 2 H. & N. 3X9* 


(1) (1834) 6 B. & Ad. 936. 
(3) 12 H.O. R. 97. 
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account, although he statel in one of his prayers that if it was necessary 
that accounts should bo taken he was not unwilling to that course being 
adopted. The test in all these actions, as pointed out in Sedgwick v. 
Daniell (l), is whether the money which was borrowed and sued for became 
by the mere fact of borrowing an item in the partnership account ; but we 
think that is clearly not so h 'r We are of opinion therefore that with 
respect to defendants 4 and 5 the District Judge's decision proceeding on 
a strict and somewhat literal inoerpretatioo of the case of Dayal Jdifcij v. 
Khatav Ladha (2) is correct so far as it goes ; and we accordingly affirm 
his decree as against defendants 4 and 5 ; but we think that the dismissal 
of the suit against the other , defendants is erroneous. We accordingly 
set aside the order of di^mis^al and remand the case to the 
District Judge either to try it himself, or in the event of the parties 
desiring that evidence should he' gone into regarding the t267J 
allegations in the plaint to which we have referred, to remit it to 
the Court of first instance. In that case proper issues should be framed 
and the evidence directed to t te points requiring determination. The 
plaintiff has throughout expressed his willingness to have the accounts 
adjusted ; and as batween him and the defendants 4 and 5, as also the other 
defendants, if his allegations are established, it will be a mere question 
whether be has been overpaid or not. 

We think that under ths circumstances of the case the plaintiff is 
entitled to bis costs in all the Couits. 

S. c. G. Appeal allowed. Gase remanded. 


26 C. 267 = 3 G.W.N. 261, 

APPELLATE CIVIL. 

Before Sir Fra7icis W. Maclean, K.G.I.E., Chief Justice, 

and Mr. Justice Banerjee. 


Jatindra Mohan Poddar (Petitioners) v. Srinath Roy 

AND OTHERS (Opposite Parties) * [8th September, lb98.] 

Parties— Civil Procedure Code [A t XIV o/ 1882), as. lOS, 109— Whether an auchon- 
purchaser is a necessary p'lt tq to an a} pi cation to set asede an ex-parte decree— 
Par tner sh p busmess— Service of s>immo <s upon minors whether good, by affixing 
summonses on the house in wh^ch the business is carried on — Civil Procedure Code 
(Act XIV of 1882), ss. 74, 76 and 443. 

An auotioQ'purcbasec of property boH in ezeoution of an ex parte-decree, is 
not a necessary party to au application made by the judgmeot-debtor to set 
aside tbe said decree, inasmuch an the aaction«purchaser does not come under 
the description of “ opposite party” in s. 109 of the Code of Oivil Procedure, 

In a suit for the eoforcement of an equitable mortgage of certain property 
belonging to a partnership business, brought against certain minors and other 
persons who constituted a firm carrying on business within the jurisdiction of 
tbe Court in which the suit was brought, but the minors resided outside its 
jurisdiction, the summonses were neither served upon the minors, nor upon 
their guardian personally, but were affixed on the house in which the business 
was carried on* 

Held, that there was no service of summons either personal or substituted upon 
the minors either under s. 74 or under a. 76 of the Code of Civil [268] Procedure, 
even assuming that those sections can apply to a case in wbioh some of the 
defendants who were interested in the partnership business are minors. 

* Appeal from Order No. 430 of 1897, against the order of Babu Bajendra Kumar 
Subordinate Judge of 24-PergoaDahs, dated the 7th cf September 1897* 

(1) (1857) 2 H. & N* 319. (9) 12 B.H.O. 97. 
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Held, also, that ss. 74 and 76 of the Code of 'Ciyil Procedure are ooDtroUedby 
s. 443 of the said Code. 

t 

* 

The facts of this case, so far as they are necessary for the purposes 
of this report, were shortly as follows : — 

Raja Srinath Roy and others instituted a suit upon an equitable 
mortgage against a number of persons, including the present appellants, 
lepresented by their mother as their certificated guardian ; the defendants 
were all members of a partnership firm carrying on business under the 
name and style of Bungshi Badan and Giridhar Poddar. The plaint was 
filed on the 12th February 1895 and an ex-parte decree was made in favor 
of the plaintiffs on the 13th February 1896. The present appellant made 
an application on the 2nd August 1897 to set aside the decree under 
s. 108 of the Code of Civil Procedure on the ground that no summons 
had been served upon the minors or their certificated guardian. The 
Court below found that, although the firm was alleged to have 
stopped payment in August 1894, it continued as a matter of fact till April 
1895, and was not formally dissolved by an order of the Court till the 
11th May 1896. The Court further found that in the present suit, 
summons was served on the 9th March 1895 upon the defendants 3 to 
8 at the office of the firm at Baliaghata, and held that such service was 
good service upon the minor defendants according to s. 76 of the Code 

were then residing in the District of 
Fai'idpore. The Court, also holding that as one of the partners, Srinath 
Poddar, appeared and defended the suit, there was sufficient appearance 
on behalf of the minors under s. 36 of the Civil Procedure Code read with 
s. 251 of the Indian Contract Act, dismissed the application under s. 108 
of the Civil Procedure Code, The petitioners appealed to the High Court. 

The Advocate General (Sir Charles Paul), Dr. Ashiitosh Mookerjee^ 
and Babu Sarat Chandra Ghosh^ for the appellants. 

Mr. Pugh^ Dr. Rash Behary G/iose, Babu Busxmt Kumar Bose and 
Babu Jogendra Chunder GhosCt for the respondents. 

[269] Mr. Pugh, for the respondents, took a preliminary objection 
to the hearing of the appeal on the ground that the auction-purchasers at 
the sale in execution of the original decree, which was sought to be set 
aside, had not been made parties to the appeal. 

The Advocate General^ for the appellant. — The objection comes too 
late, as it was not taken in the Court below j moreover the auction-pur- 
chasers are not necessary parties. As to the merits, no summons was 
served upon the infants, and at the time when the summons had been 
served upon the other defendar^t the business had ceased to exist. The 
case of Gocul Das Dwarkadas v. Ganeshlal (l) referred to by the 
Subordinate Judge has no application to this case. 

Mr. Pught for the respondents, — The auction-purchasers are necessary 
parties, as the decree under which the sale took place is sought to be set 
aside. As to the merits, there was a valid service under s. 74 or s, 76 of 
the Code of Civil Procedure. Moreover appearance by the managing 
partner was a good appearance on behalf of the minors. See Indian 
Contract Act, s. 251, Bindley on Partnership, 6th Edition, p. 280, and the 
case of Tomlinson v. Broadsmiih (2). 

Dr. Ashutosh Mookerjee^ in reply. — The auction-purchasers are not 
“ opposite parties ” within the meaning of ss. 108 and 109 of the Code 
of Civil Procedure, as they would not be affected by the decree being set 

(1) 4 B. 416. (a)L.R, (1896)1 Q. B. 386. 
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aside. See Jan Alt v. JanAli Ghowdhrtj (1)^ and Zainulabdin Khan v. 
Muhammad Asghar Ali Khan (2). There was no valid service under s. 74 
or 76 of the Civil Procedure Code, as. in the case of infant defendants, 
these sections must be taken to bo controlled by s. 443 ; moreover, the 
firm was not sued as such and no attempt was made to serve the manag- 
ing member as representing the firm. See Daniell’s Chancery Practice, 

pp, 334,335 : and Lovell v. Beauchamp (3). 

[270] The iudgment of the High Court (Maclean, C.J., and 

Banerjee, J.) was as follows : — 

JUDGMENT. 

This appeal arises out of an application by the appellants, under s. 108 
of the Code of Civil Procedure, to set aside the ex-parte decree obtained by 
the respondents against the appellants, and ‘certain other parsons. The 
Court below has reiected the application, holding that summonses had been 
duly served on the petitioners under s. 76 of the Coda of Civil Procedure ; 
that the appearance entered by the defendant Srinath Poddar was an 
appearance entered by all the defendants ; that the petitioners were aware 
of the institution of this suit ; and that the application was not a bona fide 
one. 

Against this order of the Court below the petitioners have preferred 
this apoeal, and it is contended, on their behalf — first that the Court below 
is wrong in holding that summonses had been duly served on the petitioners 
under s. 76 of the Code of Civil Procedure, and that it ought to have held 
that no effective service of the summonses had been made on them ; and, 
secondly, that the Court below is wrong in holding that the appearance 
entered by the defendant, Srinath Poddar, was an appearance entered on 
behalf of all the defendants as their recognised agent, and that it ought 
to have held that, so far as the petitioners being minors are concerned, 
appearance on their behalf could only have been entered by their guardian 
ad litem, duly constituted. 

The respondents raised a preliminary objection that the present 
application could not be entertained in the absence of the auction- 
purchasers of the property sold in execution of the ex parte decree. 

We are of opinion that the preliminary objection cannot prevail. 

The parties entitled to notice of an application under s. 108 of the 
Code of Civil Procedureare those that come underthedescription of “opposite 
party ” in s. 109. and they are in our opinion such of the parties to the suit 
as are interested in opposing the application. An auction-purchaser does 
nob come within this description. It was urged that the auction-purchasers 
[271] are interested in opposing an application of this nature, as their 
position may be affected by the ex parte decree being set aside. The 
answer, however, to this argument is that, as the sale has been confirmed, 
their rights, whatever they may be, cannot be affected in any way by the 
present proceeding|to which they are not parties and which is instituted with 
the object of setting aside the ex parte decree, and nob of setting aside the 
-sale held in execution of it. The preliminary objection must be overruled. 

The following are the facts material bo be stated. The two petitioners 
who are minors represented by their mother and guardian appointed 
by the Civil Court were, as such, represented by her as their guardian ; and 
HO order appointing her as guardian ad litem for the purposes of the suit 


(1) 1 R.i:,.R.A.O. 66. (2) 10 A- 166=15 I.A. 12. 

(3) L.R. (1894) A. C. 607. 
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was made under s. 443 of the Code of Civil Procedure. This fact is 
undisputed. The suit was brought in 1895 against the minors, and 
certain other persons, who constituted a firm carrying on business at 
Baliaghata within the jurisdiction of the Court in which the suit was 
brought, but the minors resided outside its jurisdiction ; and the suit 
was for the enforcement of an equitable mortgage of certain property 
belonging to the partnership. The firm fell into financial difficulties about 
the year 1894, but the nartnership was not dissolved until May 1896 ; 
and though it was contended by the present appellants that the part- 
nership had ceased to exist since July 1894, we consider, though in 
the view we take the point is not very material, that the balance of 
evidence supports the contention that the firm continued to carry on 
business down to the 20th of March 1895. It is not disputed that the 
summonses in suit were neither served upon the minors nor upon their 
mother personally. The summonses on the defendants were taken to 
their place of business at Baliaghata. and sought to be served personally 
on some of them who were at that place, and on their refusal to sign the 
acknowledgment of service, they were affixed, on the 9th of March 1895, 
on the house in which the business of the firm was carried on. 

These being the facts of the case, the first question is whether 

the summonses were duly served on the petitioners. If that question 

is answered in the negative the mere fact of the certificated 

I272j guardian of the petitioners being aware of the institution of the suit 

is a matter of no importance, and cannot affect the rights of the minors. 

It must be borne in mind that s. 108 of the Civil Procedure Code is 

imperative, and enacts that, if the applicant for setting aside an ex-patte 

decree satisfies the Court that the summons was not duly served or that 

he was prevented by any sufficient cause from appearing when the suit 

was called on for hearing, the Court shall pass an order to set aside the- 
decree, etc.*’ 

As we have pointed out, there was no personal service of the 
summons on the minors or upon their guardian, nor was the summons 
affixed to the house in which the minors or their guardian actually 
resided, but the Court below has held that the summons was duly 
served on the petitioners under s. 76 of the Code. It is contended 
for the appellants that this view is wrong, because there could be no service 
of summons, actual or constructive, on the petitioners before anv guardian 
was appointed for them under s. 443, and the suit whs not properly 
instituted against them, and further because the partnership business at 
Baliaghata had stopped payment before the institution of this suit. As in 
point of fact there was no service on the certificated guardian, the mother, 
this point is not very material, but as the person by whom the minors 
were said to be represented was their guardian appointed by the Civil 
Court, and there is no suggestion that she was not the proper person to 
represent them, the Court was under s. 443 bound to appiont her as tho 
guardian for the suit, and under such circumstances, it may well be, 
having regard to the view expressed in the Full Bench case of Suresh 
Chnnder Wum Ghotvdhory v. Jugut Chunder Deb (1) that the absence of 
a formal order would not vitiate the proceedings. 

As for the second branch of the contention, the evidence, as we have 
said above, indicates that the business of the firm was being carried on 
when the summonses were served. 


(1) 14 0. 204. 
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The question then is whether there was due service of the summons 
under either s. 76, or s. 74 of the Code, [273] and whether either of 
those sections applies to a case in which a minor is sued along with other 
persons, or whether ss. 74 and 76 are not controlled by s. 443. 

It is, we think, abundantly clear from the evidence that the service 
of the summons in this case was not made, and was not intended to be 
made, on any of the defendants for himself and for the other defendants 
as their partner, or as manager of their joint business, or as agent under 
3 . 74ors. 76. There having been no personal service on any guardian 
ad litem of the minors, the suggestion that the service such as it was, 
was one under s. 74 or 76, savours somewhat of an after-thought. The 
service sought to be effected, and the judgment of the Court below 
supports this view, was personal service on certain of the defendants 
(other than the petitioners) in their personal and not in any represen- 
tative character, and upon their refusal to sign the acknowledgment of 
service, the summonses were, apparently under s. 80 of the Code, affixed 
to the place of business at Baliaghata. 

In our opinion there was no service of the summons under either s. 74 
or s, 76, even assuming that those sections can apply to a case in which 
some of the defendants who were interested in the partnership or business 
are minors. Though it is unnecessary for us to decide the point, it is by 
no means clear that those sections apply to a case like the present. Section 
443 of the Code requires that a minor defendant shall be represented by a 
guardian appointed for the suit, in other words, by a guardian ad litemt 
and although that section does not expressly say anything about the service 
of summonses, it speaks of the person so appointed as being appointed to 
“put in the defence for such minor and generally to act on bis behalf in 
the conduct of the case;” and it would be anomalous to hold that though 
the case requires the appointment of a proper person as guardian to act for 
a minor generally in the conduct of the case, service of the summons on a 
person other than such person may be sufficient service on the minor. In 
our opinion there has been neither personal nor substituted service of the 
summons upon the minor defendants, and. if so, they are entitled to have 
the decree set aside under s. 108. It follows from the above that the 
[274] appearance which Srinabh Poddar purported to enter on behalf of 
the minors is quite ineffectual. He had no power or authority to enter any 
appearance on their behalf. 

The result is that the appeal must be allowed, the order of the Court 
below must be reversed, and the ex parte decree made in this case must be 
set aside, and the Court below directed to proceed with the hearing of the 
suit. We cannot, however, part with the case without impressing upon 
plaintiff litigants. the absolute necessity of proceeding with strictness in 
accordance with the Code in cases where minors are defendants. The 
inconvenience, difficulties, loss of time and money by not so proceeding are 
aptly illustrated by the present case, but all this difficulty might have been 
avoided if the plaintiff had complied with the Code and had seen that 
a proper guardian ad litem had been appointed in the first instance. 
His present position is attributable to his lack of due diligence and care 
at the outset of the suit. The Court ought to be jealous in seeing that in 
the case of minor defendants the provisions made for their protection are 
strictly complied with. 

We should have been better satisfied if we could have taken a different 
view of the law applicable to this case, as there is ground at least for 
suspecting the sincerity of the application in the true interests of th& 
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minors, and we may add that it will be for the advisers of the minors to 
consider, and most carefully, whether any real benefit is likely to accrue 
from a rehearing of the suit, especially having regard to the question of 
subsequent costs. The respondents must pay the appellants their costs 
of this appeal. 

Appeal allowed. 


26 C. 275 = 3 C.W.N. 248. 

[275] APPELLATE CIVIL. 


Before Mr, Justice Ghose and Mr. Justice Stevens, 


Goor Bux Sahoo {Plaintiff) v. BiRj Lal Benka and others 

(Defendants).'^ flSth January, 1899.] 

Appeal— Appeal from order—Civil Procedure Code {Act XIV of 1862). ss. 57,582,588, 
r>^d—RHurning plaint to be presented to the proper Court— Order under Civil 
Procedure Code, s. 582. 

Where an order is made by the lower Court of appeal, returning a plaint under 
s. 57 of the Civil Procedure Code, by virtue of the powers oonferred on it by 
a. 682, an appeal lies to the High Court under s. 589. Section 588 does not 
prohibit such appeal. 

Bindeshri Chaubey v. Nandu (1), distinguished. 

[F., 25 A. 174 = 22 A.W.N, 222 ; 30 C. 453 (45G) ; 59 P.R. 1899 = (I900) P.L.R. 137 : 
R., 31 C. 344 {347).J 

The facts and arguments on this appeal, so far as they are material 
to this report, appear from the judgment of the High Court. 

Mr. G. Gregory and Babu Karuna Sindhu Mukerjee, for the appellant. 

Dr. Bash Behary Ghose and Babu Jogesh Chandra Roy. for the 
respondents. 

The judgment of the High Court (Ghose and Stevens, JJ.) was as 
follows : — 

JUDGMENT. 

This is an appeal against an order of the District Judge of Patna 
under s. 57 of the Code of Civil Procedure, directing that a plaint which 
had been filed in the Court of the Subordinate Judge of that district, be 

returned to the plaintiff for the purpose of being presented to the proper 
Court. 

The suit was one for the recovery of damages by reason of breach of 
a contract on the part of the defendant in the matter of the sale of certain 
goods which had been consigned hy the plaintiff, and despatched by him 
from his place of business in the [276] district of Patna to the defendant at 
Calcutta, The plaint mentioned in the first place what the nature of the 
contract was, and that the defendant had committed a breach of such 
contract in connection with the sale of the goods that had been consign- 
ed to him ; and it then stated that the cause of action had accrued at 
Satiikpore, Nawada, and Mokama, the places from which the goods were 


• Appeal from Order No. 32 of 1898, againfit the order of J. Knox- Wight, Esq., 
Distriol Judge of Patna, dated the 4th of February 1898, directing the return to the 
plaintiff for the pu -pose of being presented to the proper Court, the plaint which had 
been filed in the Court of Babu Hamengoo Chundta Bose, Subordinate Judge of that 
district. 


(1) 3 A. 460. 
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despatched to the defendant. The plaint, however, omitted to state 
where the contract was entered into between the parties, and also where 

it was to be fulfilled. 

The defendant entered appearance on the 22nd December 1896, and 
presented a petition stating that the suit should have been instituted in 
Calcutta, and praying at the same time, under s. 20 of the Code of Civil 
Procedure, for stay of proceedings. The Subordinate Judge fixed, in the 
first instance, the 6bh of January 1897, and ultimately the 22od^ of 
January of the same year, for the purpose of determining the question 
raised by the defendant. On that date, the plaintiff was examined, and 
also cross-examined by the defendant, and he put in a petition lor the 
amendment of his plaint. In that petition the plaintiff alleged that the 
contract between the parties was entered into at Mokama in the district 
of Patna ; and that the stipulation was that the price of the grains to be 
sold by the defendant should be paid at Barh in the same district ; and 
that, therefore, the cause of action arose within the jurisdiction of the 
Court of the Subordinate Judge of Patna. The Subordinate Judge 
allowed this amendment. Subsequently the defendant put in bis written 
statement ; issues were fixed for trial upon the merits of the case, and 
ultimately the Subordinate Judge found upon the evidence adduced on 
both sides that the agreement was entered into within the jurisdiction of 
his Court ; that the proceeds of the sale of the goods transmitted by the 
plaintiff were payable in the district of Patna; and that, therefore, the 
cause of action arose within his jurisdiction. He further found that the 
plaintiff had suffered damage by reason of the conduct of the defendant 
in connection with the sale of the goods in question, and accordingly gave 
the plaintiff a decree as claimed by him. 

Against this decree an appeal was preferred by the defendant. [277] 
In dealing with this appeal, the District Judge has not gone into the 
merits of the case, but he is of opinion that the amendment of the plaint 
that was prayed for by the petition presented by the plaintiff on the 22Dd 
January 1897 should not have been allowed by the Subordinate Judge, 
because the cause of action, as alleged in that petition, was totally different 
from that stated in the plaint, and that it created a “ different jurisdiction;’* 
and, he has accordingly directed that the plaint be returned to the plaint- 
iff with a view to its being presented to the proper Court. Cercain other 
minor points are dealt with by the District Judge in his judgment ; but 
we do not think it necessary to notice them. 

We observe that the learned Judge, though asked to do so, did not 
enter into the question whether the contract upon which the plaintiff 
sued was effected in the district of Patna or not. 

The present appeal is by the plaintiff ; and upon its being called 
on for hearing, a preliminary objection has been taken by the learned 
vakil for the respondent upon the ground that no appeal lies to this 
Court under s. 588 of the Code of Civil Procedure from the order 
of the District Judge directing that the plaint be returned for the 
purpose of its being presented to the proper Court. In support of his 
argument the learned vakil has called our attention to the case of 
Bindeshri Chauhey v. Nandu (1). In that case, which was instituted in 
the Court of the Munsif, the defendant raised the objection that the value 
of the subject-matter of the suit exceeded the pecuniary jurisdiction of 
the Court, and that, therefore, the suit was not cognizable by the Munsif.. 

(1) 3 Ai 466f 
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The Munsif, however, found that the value of the property was within his 
pecuniary jurisdiction, and on the merits gave the plaintiff a decree. On 
appeal by the defendant, the lower appellate Court, upon investigation, 
held that the value of the subject-matter of dispute did exceed one thousand 
rupees, and that, therefore, the suit was not cognizable in the Court of 
the Munsif, and accordingly directed that the appeal be decreed, and the 
record of the case sent back to the Munsif for the purpose of the plaint 
being returned to the plaintiff for being presented to the proper Court. On 
second appeal, the learned Judges [278] of the High Court at Allahabad 
held that art. 6 of s. 588 of the Code of Civil Procedure referred to an order 
passed by the Court of first instance, and not to a decision of an appellate 
Court on general grounds ; that the proper course for the plaintiff-appellant 
was to file a second appeal on proper Court-fees against the decision of 
the appellate Court; and that the special appeal to the High Court could 
not be entertained. In the present case, it will be observed, that the 
learned District Judge of Patna did not go into the merits of the question, 
whether the cause of action to the plaintiff really arose within the juris- 
diction of the Court of the Subordinate Judge of Patna ; but, as already 
stated, being of oninion that the amendment as prayed for by the plaintiff 
ought not to have been allowed by the Subordinate Judge, and confining, 
as we understand : it. his attention to the plaint, has held that the plaint 
should be returned to the plaintiff for the purpose of being presented to 
the proper Court, being apparently of opinion that, upon the recitals in 
the plaint, the suit was not cognizable in the Court of the Subordinate 
Judge of Patna, but in some other Court. 

Section 588 of the Code of Civil Procedure lays down that an appeal 
shall lie from certain orders mentioned therein, one of those orders being 
an order returning a plaint for the purpose of being presented to the 
proper Court as mentioned in art. 6 of that section ; and it is provided 
that the orders passed in appeals under that section shall be final ; that 
is to say, that there should bs only one appeal against an order of the 
kinds mentioned in s. 538. No doubt, the order contemplated in art. 6 
of the section is one which it is ordinarily within the province of the 
Court of first instance, where the plaint is presented, to make ; but the 
like order may also be made by the appellate Court under the powers 
conferred upon it by s, 582. That section provides that '* the appellate 
Court shall have, in appeals under this chapter, the same powers, and 
shall perform as nearly as may be the same duties, as are conferred 
and imposed by this Code on Courts of original jurisdiction in respect 
of suits instituted under chap. V ; and in chap. XXI, so far as may 
be, the word ‘ plaintiff ' shall be held to include a plaintiff-appellant 
or defendant-appellant,” and so on. Then we find that [279] in 
8. 589 of the Code it is provided that, when an appeal from an order is 
allowed by this chapter, it shall lie to the Court to which an appeal would 
lie from the decree in the suit in relation to which such order was made 
or, when such order is made by a Court (not being a High Court) in the 
exercise of Appellate Jurisdiction, then to the High Court ; ” so that, when 
an order is made by an appellate Court under s. 57 of the Code, by virtue 
of the powers conferred on it by s. 582, and where an appeal has to bo pre- 
ferred against such an order, it must be preferred to the High Court, as 
provided by s. 589. 

We think, upon a consideration of the sections to which we have 
referred, that it was in no way the intention of the Legislature to 
prohibit an appeal such as has been preferred in this case against an 
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order of the appellate Court under s. 57 of the Code of Civil Procedure. 
It seems to us to he clear that what s. 583 prohibits is a second appeal 
against any of the orders mentioned therein ; but when a Court of appeal 
makes the order by virtue of the powers conferred upon it by a. 582, there 
is no reason to hold, having regard to the provisions of s. 589, that an 
appeal does not lie against it. 

Turning now to the merits of the matter before us, we are of 
opinion that the learned District Judge has not taken a right view 
of the question raised before him. As already pointed out, he has not 
investigated the question, whether or not the cause of action arose with- 
in the local limits of the jurisdiction of the Subordinate Judge of Patna ; 
bub he is of opinion that the amendment allowed by the Subordinate 
Judge ought nob to have been allowed, because the petition for amend- 
ment introduced a cause of action very different from that which was 
alleged in the original plaint, and a different jurisdiction. We have 
already mentioned what the plaint was, and also indicated the defect in 
it. It seems to us that the cause of action stated in the petition of 
amendment is in no way inconsistent with that alleged in the plaint. The 
plaintiff in his plaint omitted to mention, as we take it, the place where 
the contract was entered into, or where it was agreed that it should be 
fulfilled : and the circumstances under which the cause of action arose in 
Patna were nob accurately [ 280 ] stated ; and all that was supplied and 
put right by the petition of the 22Dd January 1897. It did not, as we 
understand, introduce a new cause of action, nor a different jurisdiction. 
No doubt, as pointed out by the learned District Judge, there was 
considerable delay in the presentation of the petition. But if the cause 
of action as mentioned in that petition did not raise, before the Court of 
the Subordinate Judge, a case altogether different from that set up in the 
plaint, there is no reason why the Subordinate Judge should not have 
allowed the amendment prayed for. It was discretionary with him to 
allow it ; and we do nob think that the discretion was badly exercised. At 
any rate, he allowed the amendment, and tried out the case on the merits. 
That being so, we think that it was the duty of the Judge to investigate 
whether the contract between the parties was entered into in the district of 
Patna, and whether it was agreed that it should be fulfilled there. 

We accordingly direct that the order of the District Judge be set aside, 
and the case sent back to him with a direction that he do determine the 
question whether the contract was entered into in the district of Patna, 
and whether the parties agreed that it should be fulfilled there. If he 
finds this question against the plaintiff, it will be his duty to return the 
plaint for the purpose of being presented to the proper Court, or make 
such other order as be may be advised in that behalf. If, on the other 
hand, he finds that the cause of action really arose within the local limits 
of the jurisdiction of the Subordinate Judge, he should try the appeal on 
the merits, and determine whether the decree made by the Subordinate 
Judge in favour of the plaintiff should be afiarmed or not. 

The costs will abide the result. 

S. C. C. Appeal allowed. Case remanded. 


1899 

Jan. 13. 

Appel- 

late 

Civil. 

2B C. 275 = 
3 C.W.N. 
243. 


783 



26 Cal. 281 


INDIAN DECISIONS, NEW SEBIES 


[YoK 


1899 

Feb. 9. 


Original 

Civil. 

26 C. 281. 


26 C. 281. 

[281] ORIGINAL CIVIL. 
Before Mr. Justice Jenkins. 


Jadobram Dev v. Bolloram Dey. [9bh February, 1899.] 

Partnership— Alleofd agreement— Burden of proof— Contract Act (IX of 1872), s. 253— 
Evidence— Income Tax— hicome Tax Act 11 of 1396), Buie IS— Production and 
admissibility in evidence of Income-Tax papers. 


In a partnership suit where one party does, but the other party does not, 
allege a specific agreement that the shares in the said partnership were unequal, 
the existing presumption as to the equality of partner’s shares casts the burden 
of proof on those alleging the agreement who must therefore begin. 

Rule 16 of the rules made by the Local Government under s. 38 of the Income 
Tax Act (II of 1886) does not apply to the production of Income-Tax papers in 
a Court of Law in a suit between two partners. 

Lee V. Birrell (1), and Mayne’s Commentary on the Criminal Law, pp, 86^ 
87, cited. 

[R.,32M. 62 = 19 M.L.J. 263 (2G8) = 4 M.L.T. 317 (319) = llnd. Gas. 705 ; 40 P.R, 
1908 =186 P.L.R. 1908 = 89 P.W.R. 1908.] 


This was a partnership suit. The plaintiff and defendant had carried 
on business together for many years as dealers in stationery under the 
style of Day and Cousin. The plaint alleged that the parties in 1865 
commenced to carry on business together upon the terms amongst others 
that each should bo entitled to an eight annas share in the said partnership 
business ; that the business was first carried on at the dwelling house of 
the parties, but that in 1870 a shop was opened at 9, Hastings Street, in 
Calcutta, and thenceforward the business was carried on at that shop, 
upon the same terms as before. The plaint also alleged that there was 
an equal contribution of capital. The defendant by his written statement 
denied that the shares were equal, and alleged that the business had all 
along been carried on upon the terms that the share of the defendant in 
the profit and losses should be 10 annas, and that of the plaintiff 6 annas, 
and that the capital had been contributed by the parties in proportion to 
their respective shares. 

The plaint further alleged that the defendant had in fraud of the 
partnership opened another shop competing with the latter. [ 282 ] and 
had wrongfully closed the partnership business and excluded the plaintiff 
therefrom, and in the prayer asked for distribution of the partnership 
business, and that the usual accounts should bo taken, and that the defend- 
ant should be ordered to account for the profits made in his other and 
rival shop, and should pay Rs. 2,000 as damages. At the trial the claim 
for damages and account of the alleged rival shop was abandoned, and the 
issue was limited to the question whether the shares were equal or un- 
equal and as to their amount. During the hearing of suit the following 
points were raised : — 

(1) As to whether the onus was on the defendants, who alleged 
inequality of shares in the partnership business, to prove it. 

Mr. Sinha, for the plaintiff. — The ouns is on the defendant. In the 
absence of any evidence the presumption is that the shares of the partners 
are equal. It lies on the defendant who alleges inequality to prove it. 
Lindley on Partnership, s. 348. 

Mr. J.G, Woodroffe (Mr. Dunne with him), for the defendant. — 'Where 
D O agreem ent is alleged or proved it is true that the presumption contended 

(1) (1813) 3 Camp. 337. 
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for does arise — Gonfcract Act (Act; IX of 1872), s. 253 : but in the present 
case the plaint in etiect alleges a specific agreement that tbe shares were 
to be equal. The plaintiff therefore rests his case, nob on presumption, 
but on the agreement, which he must prove. 

Jemkins, J. — As the plaintiff does not allege any specific agreement, 
but contends that the business had been carried on without any thing being 
said as to the amount of tbe shares, and as the defendant on the other hand 
alleged a specific agreement that the shares were to be unequal, the 
presumption which exists as to the equality of partner’s shares casts the 
burden of proof upon tbe defendant, who must therefore begin. 

(2) A further question then arose as to the production of certain Income 
Tax returns made by the firm of Day and Cousin. It was alleged that it 
would appear from these returns that the firm had stated the shares of the 
partners to be as alleged by the defendant. Application had been made to the 
Registrar for the issue of a subpoena upon the Income-Tax Golleccor to 
produce all returns made by the firm from the year 1886. Tbe Registrar 
refused to [283] issue the subpoena without tne order of the Court by 
reason of Rule 16 issued under s. 38 of the Income Tax Act (II of 1886) 
(1) which rule was as follows : — 

‘*16. All public servants are forbidden to make public or disclose, 
except for the purpose of the working of Act II of 1886, any information 
contained in documents delivered or produced with respect to assessments 
under Part IV of the said Act, and any public servant committing a 
breach of this rule shall ha deemed to have committed an offence under 
8. 166 of the Indian Penal Code.” 

On application being made to the Court by the defendant, the subpoena 
was ordered to issue Co the Income-Tax Collector for the production in 
Court of returns without prejudice to any objection raised hereafter by 
the parties as to the production in evidence of these documents. At the 
hearing a clerk from the Income Tax Office attended with two Income Tax 
returns (the preceding returns having been destroyed), bub objected on 
behalf of the Collector to their production in evidence on the ground of 
their being confidential communications and on the ground of the rule 
above mentioned. 

Mr. J. G. Woodroffe^ for the defendant. — These documents are not 
privileged from production. It is for the Court, not the Registrar, to decide 
as to the production of the document in evidence. The rule was published 
with the object of regulating the conduct of the officers of the Income Tax 
Office, not with the object of depriving litigants of evidence which they 
would otherwise be entitled to use. The rule has no auplication where 
disclosure is sought under the process of Court. Even if the rule has such 
application production can in this case be enforced because thei'e is in fact 
no disclosure. The rule is for the protection of persons making returns. 
There can be no disclosure where the person applying for the return is the 
partner in tbe firm which made it. This is not the case of a stranger 
applying for returns made by a firm with which he is not connected. In 
the case of Ali Khan Bahadur v. Indar Parshad (2) the Judicial Commis- 
sioners held the returns to be inadmissible, but the Privy Council, [284] 
while deciding nothing upon this finding, appear to have inspected the 
returns in question. [JENKINS, J. — There are the cases of Lee y~ B irrell (3) 
and B. v. Yakataz Khan (4) cited in Mayne’s Criminal Law. pp. 86, 
87.] Those cases are in the defendant’s favour. No doubt it does not there 

(1) Calcutta Gazette^ March 10th, 1886. (2) 23 0. 950 = 23 I A 92 

(3) (1813) 3 Gamp 337. (4) (1863) 2na Madras Sessions. 
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appear that there was any such rule then in force as that which is now 
published : See Act XVII of 1870 ; and 46 Geo. Ill, c. 65, sob. F., 
but there is no substantial difference between the oath of secrecy there 
referred to and the rule in question. 

Mr. Pugh, for the plaintiff. — The grounds on which the plaintiff objects 
to these documents being produced are because he knows nothing about 
them. In England there was no statutory provision, but the Income Tax 
Officer was appointed on taking an oath not to disclose secrets which 
came to his knowledge. The question before Lord Elleoborough was 
whetlier, notwithstanding the oath, he could be made to disclose the 
particulars. Here there is a statutory provision, and the facts in that case 
differ materially from those in the present case. 

Mr Woodroffe . — In reply. 

Jknkins, J. — The point for my decision is whether certain Income 
Tax papers, which are desired in evidence, are privileged from production 
by virtue of a rule made by the Local Government in pursuance of the 
power contained in s. 38 of Act H of 1886. This section and the rule 
framed under it appear to me to have been framed for the purpose of 
regulating the conduct of officers coming under its operation and from 
preventing any disclosures by them in the course of their duties, and its 
object was to secure the interests of those making the returns undt^r the 
Act. I think, however, that the rule was nob directed agiinst their pro- 
duction in a Court of Law such as is sought in this case. I therefore 
think the objection fails. A somewhat analogous point was decided by 
Lird Ellenboroiigh in the case of Lee v. Birrell (1) and also apparently by 
Scotland, C. J., in the Madras Court. The reference to this decision 
appears in Mr. ‘'dayne’s Commentaries on [285] the Criminal L < w (2). 
In both cases it w is decided, notwithstanding the oath of secrecy taken on 
assumption of office, that the documents were not privilegtd from 
production. 

[The returns were almittod upon its being proved that they had been 
compiled by the defendant in consultation with the plaintiff who had 
approved of their being m ide in the form in which they then appeared, and 
upon its appearing from the returns that the shares of the partners had 
been s'^a^ed therein to he as con^endel for bv the defendant.] 

Attorneys for tlie plaintiff : Messrs. Pugh d Go. 

Attorneys for the defendant : Messrs. Gouesh Chunder Chunder d Co. 


(1) (1813) 3 Camp. a37. 


{2) Mayne*s Criminal Law, pp. 86, 87* 
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Before Sir Francis William Maclean, K.G.I E., Chief Justice, and 

Mr. Justice Banerjee. 

Braja Lal Sen [Plaintiff) u. Jiban Krishna Boy {Defendant)^ 
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Bindu Law ink'll School — Father's brother's daughter's son whether preferential heir 

to mother's b other's s m -Limitation Act {/Y ot 1870 — Suit by reversioner for 
pt'^session of immoveable prope ty ^Reoiv il of right ex'ingui'ihei —Lim>.lation Act 
(KV of 1S77). s. 2 — Effect of sili for arrears of rent accruid due after the death of 
the full owner, from the f<male heir — Res jadicar.a, 

Uadjr th^ Bsagal Sihool of Hindu Li-v. the father’s brother’s daughter’s son 
as heir is preferential to the mother’s brother’s son. 

A and I. daughters of one R, on his deith succeeded in equal shares to the 
properties left by him. Subsequently A died, leaving behind her a minor son U, 
wh^ after his mother’s deith held possession of half of the said properties as heir 
to his mother’s father for more than twelve years. The period of twelve years 

expired belore the Limitation Act (IX of 1371) came into operation. In a suit 
for recovery of po.=;sessioo of the share of the immoveable properties, which was 
originally in the possession of XJ, out C286J afterwards passed ‘into the hanos of 
a third party, by the reversioner wiihio twelve years from the death of 7, the 

fern tie hsir, the defemie was chat the suit was barred by limitation. 

tbac inasmuch as the possession of U was adverse to the female heir, 
and as her right to the disputed property was barred before the Limitation Act 
(IX of 1371) came into operation, the right of the reversioner was also barred. 
Srintth Kur v. Prosunno Kumar G hose (1). followed. Tikaram v. Shama 
Charan t2), dissented from. 

A claim for arrears of rent, against a female heir, accrued due after the death 
of the last full owner, is a personal claim against her ; therefore by a sale held 
under the provisions of Bengal Act VIII of 1869, in execution of a decree for 
arrears of such rent obtained against her by some of the co-sbarer landlords, only 

the limited estate of the female heir passed, unless the said landlords proceeded 
to bring the tenure i'seif to sale. 

Baijicn Doobey v. Bnj Bhookun Loll (3) and Mohima Chunder Roy Chowdhry 
V, Ram Kiehore Ach irj^ie Ohow ihry (4), followed. 

A previous suit brought by the said female heir for setting aside the aforesaid 
sale w\s dismissed. In a subsequent suit by the reversioner for recovery of 

possession of the immoveable property so sold, the defence was that the suit was 
barred as res judicata. 

that the disraiscal of the previous suit, which was for recovery only of 
the limited estate of female heir, would not be a bar to the subsequent suit, which 
was for the rioovery of tbe absolute estate, which vested in the reversioner. 

[P., 16 O.W.N. 1070 = 15 Ind.Cas. 351 (352) ; 17 C W.N. 337 = 16 Ind. Gas. 437; R . 34 

M. 18^ f201) = 3 Ind Cas, 1072 = 21 M L.J. 320 = 9 M.L.T. 235 = {19lO) M W.N. 

799; 20 O L.J. 23 (27) =25 Ind Gas. 84 ; 19 Ind.Gas. 677 (678) = 18 O.W.N. 477*- 

Cited, 18 O.W.N 778= 19 O.L.J. 72 (74) = 21 Ind. Gas. 207 (208) ; D., 36 0, 753 
= 2 Ind.Cas. 252.] 


The facts of the ca^e, so far as they are necessary for the purposes 

of this report and the arguments, appear sufficientlv from the judgment of 
the High Oourb. 

Dr. Bash Behary Ghose and Babu Bhawani Churn Dutt for the 

appellant. * 

Babu Saroda Churn Mitter and Babu Haro Kumar Mitter for the 
resDondent. * 


Tv/r.n- u 26 of 1897. against the decree of Babu BuUoram 

Malliok. Subordinate Judge of 24-Pergaanah9, dated the 8rd of October 1896. 

(1) 9 0. 934. (2) 20 A. 42. 

(3) 1 0. 133 = 2 I. A. 275. (4) 15 B.L.R, 142 = 23 W,R, 174, 


787 



1898 

SEP. 8, 

Appel- 

late 

OlVIL. 
28 G. 285. 


26 Cal. 287 


INDIAN DECISIONS, NEW SBBIES 


[Yol. 


The judgment of the High Court (Maclean, C.J. and BANERJEE, J.) 
was as follows : — 

JUDGMENT. 

This appeal arises out of a suit brought by the plaintiff appellant 
for possession and mesne nroffts of certain immoveable [287] property 
known as chak Bole Durgahapnn, on the allegation that the chak apper- 
tained to the estate of one Ramsagur Mitter ; that on the death of 
Bamsagur Mitter in 1240, corresponding to 1833, his two daughters 
\nandmoyi and Ishaneswari, who were his heiresses, held and owned the 
said chak in equal shares ; that on the death of .^nandmoyi in 1241 (or 
1834) her share passed by survivorship to her sister Ishaneswari, who, 
however, out of aCfeetion, gave Anandmoyi's son Uma Charan an eight 
anna share of the chak for his maintenance, and Uma Charan accordingly 
held possession of the same ; that on the death of Ishaneswari in Falgoon 
1300 (or March 1894), the plaintiff as Ramsagur Mitter’s father's brother’s 
daughter’s son ’became entitled to the said chak by inheritance, and that he 
has been wrongfully kept out of possession of it by the defendant ; and 
that even if the defendant had acquired any right to the chak it became 
extinguished on the deatli of Ishaneswari. 

The defendant sets up various defences. He says that the plaintiff 
is not the heir of Bamsagur, pleads the statute of limitation, sets up the 
plea of res judicata, and alleges that the property in dispute never belonged 
to Ramsagur Mitter, but was acquired by Uma Charan’s father Hansh 
and Ishaneswari in equal shares; and that even if it did belong to 
Ramsagur, the plaintiff’s right, if any. as reversioner, has become 
extinguished. He then alleges, and there is not, we think, any dispute as 
to the truth of these allegations, whatever the result in law Hewing from 
them may be. that Uma Charan, Ishaneswari, and her son Prosonno 
Coomar Bose jointly mortgaged the chak in dispute to Kristo Mobun 
Mitter in May 1801, to pay off certain arrears of rent due in respect 
thereof ' that Uma Charan’s heirs subsequently mortgaged their eight anna 
share that is, a moiobv of the chak, to Brojo Nath Kundoo to satisfy the 
mortgage debt duo to Kristo Mohun Mitter; that subsequently the eight 
anna^share of Uma Charan’s heirs in the chak was sold in execution of 
the decree obtained on Brojo Nath Kundoo’s mortgage, and that the 

remaining eight anna share of the olmA:, which belonged to Ishaneswari, 
that is, the o”bhar moiety, was sold in execution of certain decrees for 
arrears' of rent, and that the entire sixteen annas interest in the chak, 
that is, the entirety of the property, was purchased by one Mathura Nath 
[288] Chuckravarti, whose interest subsequently passed by a sale sin 
execution of a decree to Thakomoni Dasi. It is further alleged by the 
defendant, and we think proved, that the execution sale of Ishaneswari’s 
eight anna sliare was set aside in a regular suit, and the said share was 
again sold on the oth of .January 1885 in execution of a fresh decree for 
arrears of rent, and purchased by one Chandra Coomar Bandopadhya, 
from whom it passed through an intervening transfer to Thakomoni Dasi ; 
that Thakomoni Dasi subsequently mortgaged the disputed chak and 
other properties to tho defendant ; and that the defendant purchassd the 
entirety of the property at a sale hold in execution of the decree obtained 
by him on his mortgage. He thus claims to be entitled to tho entire sixteen 
anna share, in other words, the entirety of the piroperty in dispute, and. in 
assertion of that claim, opposes the plaintiff s contention. 
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Ttie Goui’ii below held that the plaintiff was the reversionary heir of 1898 
Ramsagur Mitter ; that the property in dispute appertained to the estate Sep. 8. 
of Ramsagur, and that the plaintiff’s claim was not barred by limitation, 
but he dismissed the suit on the ground that the sale of Ishaneswari*s AppeIj- 
eighd anna share, in execution of the decrees for rent, passed not merely LATE 
her limited interest as her father’s daughter, but also the reversionary 0iviL. 

interest in the said share ; that the present suit, so far as it relates to that 

share, was successfully met by the defendant’s plea of res judicata by 26 C. 285. 
reason of the dismissal of Ishaneswari’s suit for reversal of the execution 
sale; and that the reversionary right claimed by the plaintiff in respect of 
the eight anna sha**e held by Uraa Gharan had been extinguished, and an 
absolute title created in favour of Uma Gharan by virtue of a family 
arrangement made by Ishaneswari, and acquiesced in by Prosanno Kumar 
Bose, the then next reversioner. 

Against this decision the plaintiff appeals, urging that the Gourt below 
was wrong in holding that the sale in execution of the rent decrees could 
pass any thing beyond Ishaneswari’s limited interest ; chat it was wrong in 
holding that the suit as regards Ishaneswari’s eight.anna share was barred 
res judicata ; and that it was also wrong in holding that, iti regard to the 
remaining eight anna share, an absolute title had been created in favour of 
Uma Gharan. The respondent not only supp-^rts tue indgment [289] 
of the lower Court on tho points decided in his favour, but also seeks to 
support the decree of dismissal of the suit on three additional grounds, 
namely, that tho plaintiff has failed to establish his heirship to the estate 
of Ramsagur Mitter ; that he has also failed to show that the property in 
dispute appertained to that estate ; and that the suit, as regards the eight 
anna share of the chak held by Uma Gharan, was barred by limitation. 

In this position of matters the points which arise for our determination 
are : 

IB^irst. — Whether the plaintiff has made out that he is the reversion- 
ary heir to the estate of Ramsagur Mitter. 

Second. — Whether the chak in dispute appertains to that estate. 

Third. — Whether the plaintiff’s claim to the eight anna share of the 
chakheid by Uma Gharan is barred by limitation. 

Fourth. — Wnether the reversionary right claimed by the plaintiff in 
the eight anna share held by Uma Gharan became extinguished under the 
family arrangement set up by the defendanb- 

Fifth. — Whether the defendant’s plea of res judicata in respect of the 
other eight anna share is a bar to the suit. 

Sixth. — Whether the reversionary interest in the eight anna share 
passed under or was hound by the sale in execution of the rent decrees 
against Ishaneswari or her limited interest only. 

Dealing with these various points in the order indicated above, on 
the first point the case of the plaintiff is that he is Ramsagur Mibber’s 
father’s brother’s daughter’s son and as such, he is, in the absence of any 
nearer heirs, the reversionary heir to Ramsagur. The defendant contends 
that one Panchanan Bose, who is Ramsagur Mitter’s mother’s brother’s 
son, but who has made no claim to the property in dispute, is his heir in 
preference to the plaintiff. The Court below has found the plaintiff’s 
relationship with Ramsagur Mitter established by evidence. The correct- 
ness of this finding has not bean questioned on this appeal, and we see 
no reason to dissent from it. But the learned Subordinate Judge has held 
that the alleged relationship of Panchanan Bose with Ramsagur Mitter 
is not established, and that, even if it had been established, still the 
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1898 plaintiff would be the preferential heir of [ 290 ] Ramsagur, and his finding of 
SEP, 8. fact and his conclusion of law are both inapugued on behalf of the rospond- 

ent as incorrect. Three witnesses have been examined on behalf of the 

Appel- defend ant to prove the alleged relationship between Panchanan Bose and 
LATE Ramsagur Mitter ; they are Harinath Mitter, a relation of Ramsagur, 
OlVIL Sham Charan Mitter, a neighbour, and Panchanan Bose himself. There 

is no evidence to contradict them. The Court bolow has given no good 

26 C. 285. reason for disbelieving their evidonoe ; and we hesitate to affirm the 

finoing of the Court below that the evidence is insufficient to prove that 
I^anctianan Pose is the son of Ramsagur’s maternal uncle. But in the 
view we take upon the question of law. it becomes unnecessary to deter- 
mine ttiis question of fact. We agree with the Court below in holding 
that even if Panehanan Bose be Ramsagur’s maternal uncle’s son, still the 
plaintiff would be the nreferential heir of Ramsagur. 

Whatever doubts might at one time have existed as to the heritable 
rights of the father’s brother’s daughter's son under the Bengal School of 
Hindu law Isee Gobindo llareekar v. Woomesh Chunder Roy (1)] it must 
now be taken as settled bv the decision of the Full Bench in the case of 
Gunt Gobind Shaha v. Anund Lai Ghose (2) that be is in tiie line of heirs as 
a ^apiuda j'elatioii within the meaning of the DayahhoQa^ and the only 
ground upon which the learned Vakii for the respondent rests his conten- 
tion on his point is that the plaintiff, though in tlie line of heirs of 
Ramsagur, is excluded by Panchanan, the maternal uncle’s son being 
entitled to succeed in preference to the father’s brother’s daughter’s son. 
No authority is cited in support of this contention: and the only reason 
given in its favour is that, while the maternal uncle’s son is mentioned in 
the Dayabltaga, the father’s brother’s daughter's son is not. This is not, 
however, stiictiy correct. For if the maternal uncle’s son is mentioned, 
by necessary implication (and not expressly, as the aigument assumes) in 
the Dayabhor/n, chap. XI, s. VI, paragraphs IJ and 20, so is the father’s 
brothor’s daugliber’s son, as has been shown in the case of Gitrri Gohmd 
Shnha v. Aitnnd Lai Gho.'iC (2). And as for the [ 291 ] exact position of 
tho father’s brother’s naughtor’s son in the lino of heirs, though that may 
be after the agnatic snpinda descendants of the great grandfather, a point 
upon which conflicting considerations may arise (see Iluri Das Bundo- 
pndhya v. Bama Churn Chattopadhya ^3) there can be no doubt that he 
comes liefoie tho sapinda relations in the maternal line. Tins will be 
seen from the Dayabhaga, chap. XI, s. VT, paragraphs 13 and 20, in the 
former of wliich the author indicates tho reason for the succession of 
maternal kinsmen and for the preference of sapindas in the paternal over 
those in the maternal lino, according to the doctrine of spiritual benefit. 
The reason h shortly diis : The wealth of a deceased person, who 
can no longer have temporal enjoyment, should devolve on those 
who can confer spiritual benefit on him. Now the saptndas on the 
paternal lino otfor oblations to tho paternal ancestors which the deceased 
was bound to offer, and in which he participates, and the sapin- 
daft in tlie maternal line offer oblations to the maternal ancestois, which 
tho deceased wu.s hound to offer, but in which ho does not participate ; 
so tliat, while tliey both confer spiritual benefit on tho deceased, the former 
benrlit him doubly by enabling him to participate in the oblations offered 
by them and by discharging a duty that was incumbent on him of offering 

(I) (1864) W. R. F.B. 17G. (2) 5 B L.R. 15 = 13 W. R. F.B. 49. 

(3) 15 C. 760. . 
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oblatioos to certjaia ancestors, and the latter benedfc him only in one way, 
namely, by otfering certain oblations which he was bound to offer ; and 
therefore while both are entitled to inherit his estate, the latter succeed 
only on failure of the former. After showing that his doctrine is in con- 
formity wit.h the texts of Manu, the author of the Dayabkaga states 
his conclusion in paragraph 20. We should add that there is a slight 
inaccuracy in Colebrooke’s translation of this paragraph in the passage 
“ which the deceased shares, or which he was bound to offer,’* where 
the word "or ” has been erroneously used for “ and.” The view we take 
that the father’s brother’s daughter’s sou comes in the order of succession 
before the maternal line is in accordance with the opinion of Jagannath 
(see Oolabrooke’s Digest, Book V. chap. VIII, s. I, v. 434 commentary, 
Madras Edition, Vol. II, page 567). 

[292] Upon the second point all that is urged on behalf of the 
respondent;, who impugns the correctness of the lower Court’s finding, that 
the chak in dispute belonged to E-amsagur Mitter, is that the pottah o( 
1246 or 1839 (E?. H. 2, u. 94 of the Paper Book), under which the chak 
is held, was granted to Uma Charan and Ishaneswari, and that the 
terms are very different from those of the pottah in favour of Ramsagur 
granted by Rani Sankari in 1227 or 1820. That may be so, bub it is clear 
from the pottah of 1246 or 1839 fEx. H. 2} that it was granted to Uma 
Gharan and Ishaneswari as the heirs of Ramsagur, and that the tenure 
created by it was only a modified form of the tenure created in favour of 
Ramsagur by the pottah of Rani Sankari. We see no reason to disturb 
the finding arrived at by the Court helow that the property in dispute 
appertained to the estate of Ramsagur Mitter. 

Upon the third point, namely, that relating to the statute of limitation, 
which has b?ea decided by the lower Court in favour of the appellant, 
and which is raised before us by the respondent, the contention of the 
respondent is that the possession of Uma Charan Dubfea and his heirs and 
successors was adverse to Ishaneswari, and that the claim of the plaintiff 
in respect of the eight anna share, over which such possession extended, 
was barrel by limitation. In answer it is urged for the appellant that 
the possession of Uma Charan was nor. adverse to Ishaneswari, and that 
even if the possession of Uma Gharan’s heirs and successors was adverse, 
such adverse possession did nob extend over a period of time sufficiently 
long to bar Ishaneswari’s claim, before the present law, which gives the 
reversioner a fresh starting point, from the date of the death of the 
person having the limited interest, first came into force. In other words, 
the appellant urges that when Uma Charan died in 1872, the claim of 
Ishaneswari had not become barred by the adverse possession, if adverse, 
of Uma Charan and Uma Charan's heirs, and consequently that under 
the new law the period of limitation only begins to run against him as 
from the date of her death. In approaching this part of the case we have 
to deal with a condition of affairs which originated more than sixty years 
ago, and so far as the [293] evidence goes, there are matters which are 
left in some obscurity. But the evidence appears to us to establish these 
facts. 

The property in dispute appertained, as has been found above, to the 
estate of Ramsagur Mitter, and on his death in 1240 or 1333 descended 
to his two daughters, Anandmoyi and Ishaneswari, as his heiresses. On 
Anandmoyi s death in 1241 or 1834 one moiety of the property would 
appear to have been held by her son Uma Gharan Dutta, who was then a 
minor, apd the other moiety by Ishaneswari. Things continued in this 
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1898 state down to Joisto 1279 or May 1872, when Uma Chatan died and 
BEP. 8 disputes arose between his sons and Tshaneswari The possession of one 

moiety by Uma Charao is admitted in the i-laint ; but the plaintiff 

Appel- says that Uma Charan held possession by virtue of a gift from his 
LATE aunt Isiiatieswari. who. out of affection, gave him that moiety of 

the pronertv for his maiotenanee. There is, however, no evidence. 

^ leastways no reliable evidence, of this supposed gift, and the first 

26 C. 283. mention ot it is to be found in the pottah (Ex. Ill, p. 32 of the Paner Book), 

executed by Ishaneswari m favour of one Mathura Nath Ohakravaiti in 
1873, which is after the death of Uma Charan, and after the dispute had 
comiienced with his sons. The learned Yakil for the appellant a.-ks us to 
infer such a gift from the fact deposed to by several of the witnesses for 
the plaintiff, and by one of the witnesses (Kedar Nath Mitter) for the 
defendant, tf'at Ishaneswari loved Uma Ciiaran as if he weie hei son, and 
lived in joint mess w ith him. and he contends that but for a gift express 
or implied from Ishaneswari, Uma Char m could not have obtained the 
half share he held; as, on Anandmoyi’s death Ishaneswari becsme, as the 
survivor, entitled by law to tiio whole of her father s estate. There might 
have been considerable force in tliis contention if there had been nothing 
to show how and under what circumstances the possession of Uma 
Charan commenced. But that is not the case. It appears from the 
plaintiff’s Exs. I and V (attested copies of a decree of the Sudd-r Dewani 
Adalat, dated the 1st February 1837 and a mlennmah or deed of compro- 
mise. dated the 29r,h January 1840) and the defendant’s Ex. H 2 (the 
pottah of 1240 already referred to) that Ramsagur Mitter brought a suit 
to recover possession of the chah in dispute; that on his death during the 
pendency [ 294 ] of that suit his daughter’s son Uma Charan, then a 
minor, represented by his father Hara Chunder lJutta, and Ishaneswaii, 
daughter of Ramsagur, were substituted as his legal representatives; that 
the suit resulted in a compromise pursuant to which a pottah was obtained 
from the proprietors of the laud; and both in the deed of compromise and 
in the pottah Uma Charan and Ishaneswari are described and treated as 
the heirs of Ramsaiiur. U ma Charan’s claim to one moiety of the property 
as a co-heir with his aunt Ishaneswari was thus asserted (erroneously no 
doubt), and this claim was not opposed bv Ishaneswari who nppaiently 
was under a mistake as to the extent of her own right, Under^ the 
circumstances the fair inference appear to us to he that the admitted 
possession of Uma Charan from about 1838 to the date of his death in 1872, 
a period of nearly thirty-6ve years, ought to be attributed to the indepen- 
dent right wliicli ho asserted, and which was not disputed, as a co-heir of 
his grandfatlier, r ither than to a gift which we are invited to infer from the 
circumstance of the affection which Ishaneswari felt for her nephew, Uma 
Charan, and of their living in joint mess. 

In our opinion the possession of Uma Charan from 1838 to 1872 was 
under this claim of right, and was adverse to his aunt Ishaneswari. After 
the death of Uma Charan, disputes undoubtedly arose between his sons 
and Ishaneswari as is admitted in the plaint, and the possession (so far as 
it extended^ of Uma Charan’a sons and of persons deriving title from thorn 
must, on the plaintiff’s own admission, have been that of ti'espassors as 
against Ishaneswari. It is not by any means clear from the evidence 
that after Uma Gharan’s death. Ishaneswari had possession of the entire 
property, Debendra Kumar Dutba, one of the sons of Uma Charan, who 
is examined for the plaintiff, and who admits that he manages the case on 
behalf of the plaintiff, in his examination-in-ohief cannot say more than 
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fihis ; after his father's death. “ Ishaneswan was m possession of the 
sixteen annas of manv portions of the disputed chak, and realized the 
sixteen annas of the rents;** but in his cross-examination ha says: 

A year after the death of my father, my eldest brother Unendra died. 
Mohendra then may have beon twelve or thirteen years old. L293J On the 
death of rav eldest nrother. the second brother used to look after the 
estate We had then a half share of the oha^k and the other half apper- 
tiined' t-. the estate of Rimiagur.” And a little further on he adds : We 
became dispossessed of the nisputed chak from the time of the auction 
sale.” Tea evidence tends to the conclusion that after Uma Charan s 
death, though there was soma dispute about possessioQ, the moiety of the 
property held by him remained in the possession of his sons until it was 
sold at auction at the instance of their creditors, and thareafterit remained 
in the possession of the auction-purchaser and of the parsons deriving title 

from him. . . u u u r 

It is in this manner, as appears to us, that possession has been held ot 

the moiety of the property now under consideration, and the question is 
what is the effeoG in point of law of such possession as regards the plea of 

limitation. 

It is conbeaded for the defendant that, as the possession of Uma 
Gharan*s sons, and of pjrsons deriving title from them must, in any view 
of the case, be held to bs that of trespassers as against Ishaneswari, and as 
such possession had continued for more than twelve years before her death, 
the teversioner^s claim must be held to bo barred by limitation, notwith- 
standing that she died within twelve years before the institution of this suit, 
inasmuch as art. 14 L of sen. II of the Liimitation Act only gives a fresh 
starting point to the reversioner from the date of the female heir’s death, 
whan the reversioner is entitled to the estate at such date, that is to say, 
when the interest of the female heir has not itself been barred at the date 
of her death. Tnour opinion the question is concluded by the Full Bench 
decision in the case of Srinath Kur v. Prosunno Kumar Ghose (1), and we 
cannot agree with the view of the Allahabid High Court expressed in the 
oa.^eoi Tikaram v. Shama Gharan {2) chat the case of Srinath Kur v. 
Proshttnno Kumar Ghoseil) has been virtually overruled by the decisions of 
thePrivv Council in the case of L/achhan Kuntoar v, Anant Singh (3). 

[296] It appears to us, therefore, not material to discuss this question 
any further, more especially as we entertain the view that the admitted 
possession of Uma Charan from 1838 to 1872 must be taken to have been 
a possession adverse to Ishaneswari. Such adverse possession, which bad 
continued for upwards of twelve years, and had barred Ishaneswari's claim 
before the new law (first enacted by Act IX of 1871) came into operation, 
must be held to bar the reversioner also. This view gains suoport from 
the decision of a Full Bsnch of this Gouro in Nohin Ghunder Ghuckerbutty 
V. Gurupersad Doss (4) which has bean approved by the Privy Council in 
Amirto Lai Bose v. Rajonee Kant Mitter (5). And if the reversioner’s 
right was barred before the new law of limitation came into force, as 
under the circumstances of this case in our judgment it was, that law 
(see s. 2 of Act XV of 1877) does not revive such right. 

It was further contended by the learned vakil for the apuellant that 
Ishaneswari by allowing the pottah of 1246 (Ex. H 2) to be taken by Uma 
Obaran jointly with herself, precluded herself from suing Uma Charan as 


(1) 9 0. 934. (9) 20 A. 42. (3) 22 0. 445 = 22 I. A. 25. 

(4) Sup. Vol.l008 = 9 W.R. 505- (5) 15 B.L.R. 10 = 23 W.R. 214. 
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a trespasser, and as this happened before Uma Charan*s possession bad 
continued for twelve years, Uma Gharan’s possession could not upon the 
authority of the case of Nobin Ghtinder Ghuckerbutty v. Gurnpersad 
Do^s (l) bar the reversion. We do not think this argument is well-founded, 
vtz., that the taking of the pottah jointly with Uma Charan can have 
anv such effect. It seems to us that the pottah has one of two effects: 
either as an admission of Uma Gharan’s title to one moiety, to which 
his long possession of that moiety of the property is to be attributed, or 
as in lioiting an alienation by way of gift by Ishaneswari in favour of her 
nephew Uma Charan of that moiety, in which view the alternative con- 
tension put forward in the fourth point urged would prevail. The 
aiienaMon to be implied from the transaciion was made by Ishaneswari 
in favour of Uma Charan, who was one of the then next reversioners, and 
such alienation was subsequently ratified by her son Proaonno Kumar 
Bose, the only other next reversioner for the time being as [297] appears 
from the mortgage deeds of 1801 and 1869 (Exs. B and A). 

In this view, the interest acquired by Uma Charan would, upon the 
authority of Nohokishorc Sarma Roy v. Ilari Nath Sarvia Roy (2) be an 
absolute interest. 

For the reasons civen above we think that the suit, as regards the 
moiety of the cUak which was held by Uma Charan, fails. 

It remains now to consider the last two points, which relate to the 
remaining eight-anna share or the other moiety of the chak property. 

Upon the fifth point the contention of the defendant, which has been 
accepted bv the Court below, is that, ns the suit brought by Ishaneswari 
in 1886 for setting aside the sale of an eight-anna share of the chak in 
dispute fornrrenrs of rent was dismissed on the 19th of March 1887, that 
decision is binding on the reversioner, and the present suit, so far as 
it relates to that share, is barred as res judicata. On the other hand it is 
urged for tlie plaintiff-appellant, that, if what passed by the sale in execu- 
tion of the decrees for arrears of rent, was only the limited estate of 
Ishanoswari, the suit could only have been for reversal of the sale of that 
estate, and the dismissal of such a suit cannot ha a bar to the present suit, 
which is brought for recovery of the absolute estate now vested in the 
reversioner. And it is further urged that, having regard to the main ground 
of dismissal of the former suit, namely, that the sale had been confirmed 
wibii the consent of Ishaneswari, given upon receipt of Rs. 2,040 by her, 
the decree in that suit cannot bind the reversioner. We are of opinion 
that the appellant’s contention is sound. It is quite true that^Ishaneswari, 
though owning only the limited estate of a Hindu female,^ represented the 
absolute estate for certain purposes, and that a decree in tl suit concerning 
the absolute estate if obtained against her without fraud or collusion 
would be binding on the reversioner [see Katlaina Nauchear v. The Rajah 
of Shivagunaa (3)J ; but if a suit, though concerning the absolute estate, is 
deberminou [298] upon a grourid personal to the female heir, for instance, 
if a suit brought by a Hindu widow to recover possession of immoveable 
propoi ty appertaining to her husband*s estate is dismissed on the ground of 
its having been alienated by her in favour of the defendant, in the absence 
of logal necessity being shown, tlie decree in such a case ought not to bind 
the reversioner. Now having regard to the ground upon which Ishanos- 
wari s suit for reversal of sale was dismissed (see Ex. IX. p. 41 of the Paper 
Book) we do not think it would be right to hold that the dismissal of that 

(n B-L.R. Sap. Vnl. 1008 = 9 W.R. 505, (3) 10 0. 1102. 

(8) 9 M. I. A. 539 (004). ‘ 
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suit 18 a bar to the reversioner’s claim. If what passed by that sale so 
sought to be set aside was only the limited estate of Ishaneswari, the 
dismissal of the suit for setting that sale aside cannot bind the reversioner, 
whilst if what passed under that sale included also the interest of the 
reversionary heir, the question of res judicata becomes a superfluous one. 

It remains, therefore, to determine what passed by the sate, which is 
the sixth and the last point. The sale, though for arrears of rent, was 
admittedly in execution of decrees for rent obtained by certain sharers, not 
the entire body of co-sharers, in the undivided estate under which the chak in 
dispute was held, and according to the law then in force (s. 64 of Bengal Act 
VIII of 1869) it had “the same effect as the sale of any immoveable property 
sold in execution of a decree, not being for arrears of rent payable in 
respect thereof.” that is to say, it would pass not the whole tenure, but 
only the rieht, title and interest of the judgment-debtor. The judgment- 
debtor in this case was Ishaneswari, who held the qualified estate of a 
Hindu daughter under the law of the Bengal School, but the Court below has 
held that as she represented the absolute estate for certain purposes, and, 
as the suits for rent were brought against her as representing the absolute 
estate, the whole inheritan30 and not merely her limited interest passed 
by the sale in execution of the rent decrees ; and the decision of the Privy 
Council in Jvgul Kishore v. Jotendro Mohun Tagore (1) is relied upon in 
support of this view. Tne rule laid down in that case is this : “ If the suit 
is simuly for a personal claim against the widow then merely [299] 
the widow’s qualified interest is sold and the reversionary interest is 
not bound by it. If, on the other hand, the suit is against the widow in 
respect of the estate, or for a cause which is not a mere personal cause of 
action against the widow, then the whole estate passes.” The suit against 
Ishaneswari was admittedly one for arrears of rent, and the question is 
whether a claim for arrears of rent is a personal claim against the widow, 
or is one against the inheritance which, for certain purposes, she represents. 
The point is not free from difficulty, and there is some conflict of authority 
in this Court upon it, the case of Tiluck Chunder Ghuckerbutty v. Miiddun 
Mohan Joogee (2) and Anund Moyee Dossee v. Mohendro Narain Dass (3) 
being in favour of the respondent, while Mohivia Chunder Roy Chotudhry 
v. Ram Kishore Acharjee Ghowdhry (4) (in which Tiluck Chund- r Chucker- 
butty V. Miiddun Mohun Joogee (2) was cited and considered) and Kristo 
Gobind Majumdar V . Hem Ghunder Ghowdhry (5) support the opposite view. 
A3 for the case of Jugul Kishore v. Jotendro Mohun Tagore (1) relied upon 
by theJOourt below, though it lays down the general principle quoted above, 
the facts of that case were different from those in the case we are now 
considering. There the sale was in execution of a decree for mesne profits 
and costs against a Hindu widow, who was sued, along with certain 
reversionary heirs, for possession of immoveable property, and for 
mesne profits. Here the suit for rent was brought against Ishaneswari 
alone, and in respect of arrears which accrued due after her father’s death, 
and as she was in enjoyment of the rents and profits of the chak, the 
liability for rent ought to be regarded as her personal liability and ought not 
to be held as attaching to the reversion, unless the landlord proceeded to 
brine the tenure itself to sale under the special provisions of the rent law,, 
In Tiluck Ghunder [[Ghuckerbutty v. Muddun Mohun Joogee (2) the 
landlord had, as had been pointed out by the Privy Council in Baijun 

(*2) IQB.Ii.R, 143 note = 12 W.R. 504. 

(4) 15 B.Ii.R. 142 = 23 W.R. 174. 
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Doohey v. Brij Bhookun Lull (l), proceeded against the tenure under the 
[300j rent law, and the same remark also applies to the case of Amiiid- 
?no!fce Dossee v. Mohendro Narain Dass (2). 

The present case in our opinion is rather analogous in principle to 
the ca'^e of Baijun Doobny v. Brij Bhookun Lall il) in which the Privy 
Council held that a sale in execution of a decree against a Hindu widow 
for arrears of her mother in-lavv’s maintenance, which was a charge on the 
inheritance, passed only the widow’s estate : and following that case and 
the case of Mohimn Chunder Boy Ckoirdhry v. Ram Kishore Acharjee 
Ghowdhry (3i we hold that the sale in question passed only the limited 
estate of Ishaneswarf, 

The result is that the decree of the Court below, so far as it relates 
to the eight-anna share of the chak in dispute that was sold on the 5th of 
January 1885. must he set a'^ide, and the plaintiff's suit in respect of that 
share decreed with mesne profits and costs in pronortion. The decree 
dismissing the suit as regards the remaining eight annas will stand. As 
each party has partially succeeded and partially failed in this appeal there 
will be no costs. 

s. c. (?. Decree varied. 


26 C. 300 = 3 C.W.N. 175. 

APPELLATE CIVIL. 

Before Mr, Justice Ghosc and Mr. Justice Rampini. 

Pardhan Bhukhan Lal and another {Defendayrts) v. Narsing 

Dyal [14th Daoember, 1898.] 

Jnteres* — P^nnltjf— Enhanced rate of Intcfest —Interest Act {XXVIII of s, 2 — 

CotUrnct Act {IX oflH'i'I),s. 74 — EqnilabU teltef. 

In a mortgage bond tbo interest payable was 2 per cent, per mensera, and 
there was a stipulation that on default of payment on the due date, interest 
sh >uUi run “ from the date of defanitof promise ” at 6 per cent, per mousom. In 
a suit upon tbo bond, interest was claimed at the higher rale from the date of 
default fo ibe date of realization. 

[301] Held, that it is open to the Court to decide, notwithstanding the pro* 
vi^i ns of 8. 2, Act XXVIll of 1855, whether the stipulation as to the enhanced 
inlert'st was agreed upon as interest properly so called, or as a penalty, and 
wbotber in the circumstance'^ of the case the debtor was entitled to equitable 
relief. Rarncndra Roy Choirdhry v. Setojuddin Ahmed ChoivdUry (41, and Umar 
Khnn V. Sale Khan (51 referred to. 

Per OHOSE, J. — The cases of Mackintosh v. Crow (6) and Kala Cfiuud Kyal v. 
Siiih Chn>}der Roy \1) 6o not lay down any rulo of law precluding the Court 
from ntl)rd»ng relief to a debtor, independently of s. 74 of the Contract 
Act (IX of 1872), oven when the bond provides for increased rate of interest 
prospectively and not rotrospeotivoly, where a proper ground for such equitable 
relief is made out. 

P^r Raaiimni, J. — The s^ipulation for increased rale of interest may be a 
penalty, hut is not necessarily so merely because the increased rate is an 
exorbitnnt-orto ; whether it is a penalty or not is rather a question of fact than 


• Appeal from Appellate Decree No. 77 of 1807. against the decree of P, Cowley, 
Esq., Judicial Commissioner of Ohota Nagpur, da^od the I6th of September 1896, 
modifying tin* decree of Colonel C. H Girbott, Esq., Deputy Commissioner and 
Subordinate Judge of Haziribagh, dated the 27th of July 1894. 

(1) 1 C. 133 = 2 I. A. 275. (2) ISW.R. 264. 

(3) 15 B.L.R, 14.3 noto = 23 W.R. 174. (4) 2 C.W.N. 234. 

(6) 17 B. 106. (6) 9 0. 689. (7) 19 0. 892. 
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one of law, and the Court must consider whether in the circumstances of the 
case the defendants had made out their claim to equitable relief. Bame7idra Roy 
Cho 7 odhry V. SefCijuddin Ahanied Chowdhry (1) distinguished- 

Pavtx Nagoji v. Govind Rainji ('2) ; XJniay Khan v. Sale Khan (3) ; Bichooh 
Nath Panday v. Ram Lochun St7igh (4) ; Magniram Marwari v. Rajpati Koeri{b)i 
and Surya Na^-ain Singh v. Jogendra Narain Roy Chowdhxi^y (6) explained. 

[P., 10 G.W.N. 1020 (1023); R.. 27 G. 421 = 4 C.W.N. 122 ; 30 C. 15 (19) ; 9 Ind. Cas. 
406 (410) ; 36 M. 229-18 lud. Cas. 4l7 (434) = 24 M.L J. 135 (166) = 13 M.L.T. 
20 : 1 N.lj.R. 9 (12) ; D.. 31 G. 133(140).] 

This was a suit on a mortgage bond, dated the 16bh August 1886, for 
recovery of Rs. 1,183 of which the principal was Rs. 185, and the rest 
interest. The facts of the case, so far as they are necessary for this report 
and the arguments urged and the cases cited, appear from the judgments 
of the High Court. 

The defendants (debtors) appealed to the High Court. 

Babu Joges Chandra Dey and Babu Raghunandan Prasad, for the 
appellants. 

Dr. Rash Behary Ghose and Babu Akkhoy Kumar Banerjee, for the 
respondents. 

[302] The judgments of the High Court (Ghose and Rampini, JJ.) 
were as follows : — 
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JUDGMENTS. 

Ghose, J. — This appeal arises out of a suit for the recovery of 
money due upon a bond. The document stipulates for the payment of 
interest at the rate of Rs. 2 per cent, per mensem, but provides 
at the same time that if the money borrowed be not repaid on 
the due date, interest at the rate of Rs. 6 per cent, per mensem should 
be paid from thttt date. And the main question that has been discussed 
before us is whether the Courts below were right in decreeing to the 
plaintiffs interest at the rate of Rs. 6 instead of Rs. 2 per cent, per 
mensem from the date of default, it being contended on behalf of the 
defendant appellant that the stipulation to pay such increased rate of 
interest was hue a penalty against which a Court of Equity should give 
relief. 

Both the Courts below have decreed the claim in full. And the 
learned Judicial Commissioner has affirmed the decree of the Court of 
first instance allowing the plaintiff interest at the increased rate upon the 
ground that the stipulation to pay such increased rate of interest from a 
“ definite date ” is “ nob illegal.” 

No doubt, according to s. 2, Act XXVIII of 1855, a man is free to 
contract to pay any rate of interest that he chooses on the money borrowed, 
and he may do so from any time, either prospective or retrospective. 
Such a contract may not be illegal,” but the question that may arise, and 
which does arise in this ease, is whether the stipulation to pay the 
increased rate of interest was, in the circumstance, not really a penalty 
against which a Court of Equity ought to grant relief. The Courts below 
have not apparently considered the case from this point of view, but have 
proceeded upon the idea that whenever the increased rate of interest is 
agreed to be paid from the date of default, and not from the date of the 
bond, the Court is bound to enforce such stipulation. The learned Judicial 


(1) 2 G W.N. 234. 
(4) 11 B.L.B, 135. 


(2) 10 B.H.O.R.A.C. 382. 
(5) 20 G. 366 note. 


(3) 17 B. 106. 
(6) 20 O. 360. 
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Commissioner does not qaote any case in sunnort of his view, but the 
Deputy Commissioner has referred to the case Mackintosh v. Grow (1). 

[303] In the case of Mackintosh, v. Croio (l) it was held that where 
money is borrowed under a contract for repayment with interest on a 
certain day, and the contrxct stipulates that if the money is not paid on 
the due date it sliall thenceforth carry interest at an enhanced rate, such 
a stipulation is not a penalty, and the enhanced rate can be recovered 
in its entirety. This case was approved of in Kala Chand Kyal v. Shib 
Chunder Roy (2). The stipulation in the bond io the latter case was that, 
on failure of payment on the due date, the interest should be paid at an 
increased rate from the date of bond, and it was held by a Full Bench of 
this Court that this provision was a pen ilby, and that s. 74 of the 
Contract Act applied to the money claimed at the enhanced rate of 
interest. 

But these cases, and other cases which are to the same effect, do 
not, I think, lay down any rule of law precluding the Court from affording 
relief to a debtor, independently of s. 74 of the Contract Act, even when 
the bond provides for increased rare of interest prospectively and not 
retrospectively, where a proper ground for such eqait.ible relief is 
made out. As explainel in the case of Ramendra Roy Choiodhry v. 
Scrajuddin Akamed Chowdhry (3) it is opQu to the Court to decide, 
notwithstanding the provisions of s. 2 ot Act XXVIII of 1855, whether 
the stipulation as to the enhanced interest was agreed uoon between the 
parties as interest, properly so called, or as a penalty. And as stated by 
Sargent, G. J., in the ciseof Umar Khan v. Sale Khan (4) “ that a proviso 
for enhanced interest in the future cannot he considered as a penalty 
unless the enhanced rate he such as to load to the conclusion that it 
could not have been intended to be part of the primary oontract between 
the parties.” 

I do not propose to go into all the authorities on the subject, and as 
to the circumstances under which a Court may or may not afford 
equitable relief ; for the learned Judicial Commissioner has not dealt with 
the case from the point of view which I have expressed. 

[304] In this view of the matter, the case should, I tliink, be sent 
back for consideration of tlie question whether, in the circumstances of 
the case, the defendant is entitled to equitable relief. 

Another point has been raised before us, which is to the effect that 
the Courts below have allowed the plaintiff compound interest. The 
matter is nob very clear upon the decree itself ; hut I think it would be 
as well to declare that the plaintiff is not entitled to such compound 
interest. 

R\mp(NI, J. — This is an appeal against a judgment of the Judicial 
Commissioner of Clmta Nagpur. 

Tlie suit is one based on a mortgage bond in which the amount of 
the principal lent was Us. 185. The interest payable on the loan was 
24 per cent, per annum, and there was a further stipulation that, if 
default in payment was made on the due date, interest should run from 
the date of default of promise” at the rate of 72 per cent, per annum. 

The lower Courts liave held that the stipulation for payment of 
interest at the higher rate is enforceable under the law, and have decreed 
the plaintiff’s claim. 

The defendants appeal, and on their behalf it has been urged; 


(1) 9 C. 689. 


(2) 19 0. 392. 


(3) 2 C.W.N. 234. 
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(1) That the higher rate should not have been decreed up to the date 
of realizabiou ; (2) that compound inberesb should not have been allowed ; 
and (3) that the stipulation for the payment of the higher rate of interest 
of 72 per cent, is, in the circumstances of this case, a penalty, and one from 
which this Court as a Court of Equity should give relief. 

Tne first ground of appeal is apparently founded on a misapprehension. 
The Subordinate Judge, whose order has been affirmed by the Judicial 
Commissioner, has allowed the higher rate of interest not up to the date 
of realization, but only up to three months from the 24th July 3 894. 

From the decree it is not clear whether compound interest has been 
decreed or not. If it has, I agree, that, looking at the terms of the bond, 
it should not be allowed. 

The principal ground of appeal in the case is, however, the third ; and 
in support of his contention that the higher rate of 72 per [305] cent, is a 
penalty, from the burden of which we should relieve his client, the learned 
pleader for the appellant relies on the two cases of Raviendra Roy Choxo- 
dhry V. Serajuddin Ahamed Ghowdhry (l) and Manoo Bepari v. Durga 
Churn Saha (2) recently decided by two Benches of this Court. 

In the first of these cases it was held on a consideration of the terms 
of the bond sued on that the higher rata of interest stipulated for in case 
of default of payment was meant to apply from the date of the loan, and 
that in that view of the matter it was a penalty, which could not 
be enforced. So far then the ruling in the case of Ramcndra Roy 
Chowdhry V. Serajuddin Ahamed Ghoxvdry (1) is no authorii y for the argu- 
ment of the learned pleader for the appellant in the present case, for in 
the present case it is clear beyond all doubt that the higher rate of 72 per 

cent, per annum was to run only “ from the date of default of promise,” 
and not from the date of loan. 

But the learned Judges who decided the case of Ramendra Roy 
Chowdhry v. Serajuddin Ahamed Chowdhry (1) went on to say that even 
If the stipulation for the higher rate of interest in that case ' were to be 
construed as running only from the date when default had been committed 
they were not prepared to hold that it was a a> inulabion which, according 
to the principles of equity, ought to be enforced.” ” No doubt,” it was 
Bald, according to s. 2 of Act XXVIII of 1855 a man is free to contract 
to pay any rate of interest that he chooses on the money borrowed, and 
there 13 nothing to hinder him from agreeing to pay it from any’ time 
either prospective or retrospective. But the question that would arise in 
a case like the present is whether a Court of Equity is precluded from 
afiording relief independently of s. 74 of the Contract Act. This question 
seems to have been discussed in the Bombay High Court in two cases 
VIZ., Pava Nagajt v. Govind Ramji (3), and Umar Khan v. Sale Khan (4)’ 

ronci ° j in Bichook Nath Panday v. Ram Lochxin Singh (5)’ 

UObJ and It has been held in these cases that, notwithstanding s. 2 of 
the said Act, ib is still open to the Court to decide whether the provision 
as to the enhanced rate of interest was agreed unon bv the parties as 

intended bo be a penalty. We are inclined to 
adopt this view, and we may in this connection also refer to the case of 

Magmrarn Marwan j. Rajpati Koeri (6). where this Court, upon a similar 

AerofTfi^^^h hold that the matter was precluded by the 

Act of 1855. but rather went into the facts with a view to see whether any 
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case for equitable relief had been established. In the present case there 
can be little or no doubt, looking at the instrument as a whole, that the 
Diovision to pay interest at 75 per cent, per annum in case of breach was 
not meant to be interest properly so called, but a penalty to ensure duo 
payment in accordance with the instalments mentioned in it. It will be 
observed that interest upon the sum borrowed was calculated upon the 
date of the bond at more than 12 per cent, per annum, and added on to 
the principal, and the whole amount was agreed to be paid ^ight years, 
and the further provision was that in default of payment of the instal- 
ments. interest should be paid at the rate of 75 per cent, per annum \Ve 
think that this nrovision was intended to he a penalty and that the 
debtor is enti-led to be relieved _ from it in accordance with^lhe principles 

of equity and fiood conscience.” n ^ 

The facts of the second case relied on, that of Manoo Bepari v. Durga 

Churn Saha (1). are similar. In that case the higher rate of interest was 

also 75 per cent, per annum, but Ghose, ,1.. who delivered the judgment 

of the Bench, held that on the terms of the bond it was not clear whether 

the higher rate was to run from the date of the bond, or from the dace ot 

default, but considered that it was safer to hold that the former was the 

case, and consequently that the stipulation to pay this higher rate of 

interest was a penalty. Ghose. J., went on to say : We think we are not 

nrccluded from relieving the defendant from the penalty of Pa>JOg toat 

interest, if we are convinced that the stipulation was p ^ 

a nenaltv for ensuring the payment of the instalments, 1307J on the 
dates agreed upon, and not for the payment of a higher interest. He then 
referred to the cases of Ramendra Roy Chowdhrij v. Serajuddin Ahamed 
Chowdhry (2) and of Uniarkan v. Sale Khan 13). and observed that the 
Bench was prepared to adhere to the view expressed m these oases. Ameer 

Aii, J., comuiried. ^ i. • ^ 

Now, with regard to those cases. I would say, firstly, that seeing that 

in both of them it was held on a consideration of the bonds sued on that 

the higher rate of interest was to run from the date of the bond, they are 

not oil all fours with the present case in which no such contention has been 

or could ha raised ; secondly, the learned .Judges who decided those oases. 

merely laid down that the Courts of this country are not restricted by the 

terms of s. 2 of .\ct XXVIII of 1855, from giving equitable relief against 

stipulations to pay increased rates of interest, which appear to bo penalties 

and not interest, but they did not lay down any hard and fast rule as to 

when sucli stipulations are to be regarded as penalties which should be 

relieved against. , 

The loading case on the subject of when such stipulations are 

penalties is the case of Mackintosh v. Grow (4). In that case it was rulecl. 

that “where money is borrowed under a contract for repayment with 

interoat on a certain da\, and the contract stipulates that, if the money is 

not iiaid at the due date, it shall thenceforth carry interest at an enlianoert 

rate, such a stipulation is not a penalty, and tho enhanced rate may 0 

recovered in its ontiroty.” In that case, Wilson, J., who delivere 10 

judgment of tho Court, laid down that it was a rule of law established by 
the Legislature of this country that a man is free to contract to v^ay any 
rate of interest that he chooses upon money borrowed ; and the Courts 
inicst enforce it against him (Act XXVIII of 1855, s. 2), and there 13 
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nothing to hinder his agreeing with regard to the future as well as the 
present. He may contract to pay no interest at present, but interest 
hereafter : or to pay one rate of interest now, and a higher or lower rate 
hereafter. 

[308] Other cases to the same effect are Mackintosh', v. Hunt (1) ; 
Bhola Nath v. Fateh Singh (2) ; Kunj Bshari Lai v. Ilahi Baksh (3) ; 
Jaganadham v. Baghunadha (4) ; and DuUabh Das Dev Chand Shet v. 
Lakshman Das Swarupchand (5). In the Full Bench case ot Kala Chand 
Kyal V. Shib Chunder Boy (6) it was unanimously held that when it was 
stipulated in the bond that the increased rate of interest should in the case 
of default run from the date of the bond, this is a penalty, and the provi- 
sions of 8. 74 of the Contract Act become applicable, but no dissent from 
or doubt of the correctness of the rule laid down in Mackintosh v. Crow (7) 
and other cases, that where the higher rate of interest is to run only from 
the date of default this is not a penalty, was expressed. 

There are numerous other cases to the same effect. Eeference to 
them in detail appears to be unnecessary, 

I would now advert to the cases referred to by the learned Judges 
who decided the cases of Bamendra Boy Chowdhry v. Serajuddin Ahamed 
Ghowdhry (8), and Manoo Bepari v. Durga Churn Shaha (9). These are 
the cases of Bichook Nath Panday v. Bam Lochun SinghilO), and Magni- 
ram Marwari v. Bajpo.ti Eoeri (11) decided by this Court, and those of 
Pava Nagaji v. Govind Bamji (12). and Umar Khan v. Sale Khan (13) 
decided by the Bombay High Court. 

The case of Bichook Nath Panday v. Bam Lochun Singh (10) is an old 

case, in which the increased rate of interest was to run [309] from the date 

of the bond. This is undoubtedly a penalty. The learned Judges who 

decided the case of Bamendra Boy Chowdhry (8), no doubt only referred 

to Bichook Nath Panday' s as an authority for tbe proposition that 

the provisions of s. 2 of Act XXVIII of 1855 do not preclude a Court from 

giving equitable relief, where there is reason to believe that the stipulation 

for the increased rate of interest is a penalty. It would, however, seem to 

me to be no authority for holding that a stipulation for the payment of 

increased interest from the date of default is necessarily and in all cases a 
penalty. 

The case of Magniram Marwari v. Bajpati Koeri (11) similarly 
appears to me to afford no authority for the proposition that the enhanced 
rate of interest in this case is necessarily of the nature of a penalty. On 
the contrary, it appears to me to be an authority for the proposition that 
equitable relief against a stipulated rate of interest can only be given in 
exceptional circumstances, such as will be adverted to later on. 

The case of Pava Nagaji v. Govind Bamji (14) would only seam to lav 
down that the provisions of Act XXVIII of 1855 do not destroy the 
equitable jurisdiction of the Courts to relieve against a penalty. 

There remains the case of Umar Khan v. Sale Khan (13). In this case 
it was said by Sargent. O.J., and Jardine, J., that “ upon a review of the 
authorities we think the safer conclusion is that a proviso for retrospective 
enhancement of interest in default of payment of interest at the due date 

(1) 2 0. 202. (2) 6 A. 63. 

(4) 9 M. 276. (6) 14 3, 200. 

(7) 90. 639. (9) 2 G.W-N. 234. 

(10) 11 B.L.R. 135. (11) 20 0. 366, note, 

(13) 17 B. 106. (14) 10 B. H.O.A.C^ 135. 
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801 

4 


(3) 6 A. 64, 

(6) 19 C. 392. 

(9) 2 0.W.N. 333. 

(12) 10 B.H.O.A.O. 362. 


1893 

Deo. 14. 

Appbii- 

LATB 

Civil. 

26 C. 300=^ 

3 C.W.N. 

17 s. 


< 


0 XIII— 101 



1898 

DEC. 14. 

Appel- 

late 

Civil. 

26 C. 300= 
3C.V.N. 
178. 


26 Cal. 310 INDIAN DECISIONS, NEW SBKIES [Yol. 

is generally a penalty which should be relieved against, but that a proviso 
for enhanced interest in the future cannot be considered as a penalty, 
unless the enhanced rate be such as to lead to the conclusion that it could 
not have been intended to be part of the primary contract between the 
parties, as may well be deemed to have been the case in Btchook Nat^ 
Pandav v. Ram Lochun Singh (1) and Pava Nagajt v. Govtnd Ramji U). 

[310] It appears then that a stipulation for an enhanced rate of 
interest running from the date of default is not to be considered as a penalty 

except in exceptional circumstances. - j 

The law on this subject has been summed up in CuMingham and 

Shephard’s Contract Act (8 Ed., p. 229) as follows • The equitable 
iurisdiction which the Courts possessed to relieve against ^nalties is not 
restricted by Act XXVIII of 1855 or by this Act The tendency, 
however, of Courts of Equity as well as of Courts of Law at the present 
day is to interfere as little as possible with the expressed intention of the 
contracting parties, and the mere fact that the terms are exorbitant is by 
itself no reason for not enforcing an agreement. It is only when to tnis 
fact is added the circumstances that the parties were not on an equal 
footing, or that the party seeking relief did not fully understand the 

transaction that the Court will give relief. 

The judgment of Pigot, J.. in Surya Narain Singh v. Jogendra Narain 

Roy Choiodhry (3) may also be cited. In this judgment it is said : buoh 
a contract as to interest must, we think, be held valid, where there is no 
question of fraud or oppression, improper dealing, exorbitant amount, 
dealing with an ignorant person, or the like considerations, but there is 
nothing of the sort in this case." 

Now, applying these principles to the present case it would seem to 
me that the stipulation for increased rate of interest contained in the 
bond DOW sued on may be a penalty, but is not necessarily so merely 
because the increased rate is an exorbitant one. Whether it is a penalty 
or not is rather a question of fact than one of law, and as the lower Courts 
seem to have been under the impression, when deciding the case, that they 
must decree the increased rate in favour of the plaintiff, and could, in 
no circumstances, grant the defendants equitable relief, I think it advisable 
to remand this case to the lower appellate Court to re-oonsider the case, 
and to enable the defendants to show, if thev can, that in the circumstances 
they are entitled to equitable relief. [3ll] If they do not make out such 
a case, the plaintiff will be entitled to a decree for the full amount of the 

interest claimed by him. ,, , . . 

I would accordingly remand the suit and would order coats to abide 
the result. 

g c. Appeal allotved ; case remanded. 


(1) 11 B.L.R. 136. 


(3) 10 B.H.O.A.O, 382. 
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APPELLATE CIVIL. 

Before Mr, Justice Bauer jee and Mr, Justice Bampini. 

Bam Narain Shaha (Plaintiff) v. Kamala Kanta Shaha and 

OTHERS (Defendants).'^ [3rd January. 1899.] 

Sasem^yit ^Implied grant — Eassment upon the severance of a heritage by its owner into 

apparent easement^Right of way~Limitaiicn 

Impliontion of a grant of easement upon the severance of a tenement may 
extend to a ‘ way, ” but that is so only where there has been some permanence 
in the adaptation of the tenement from which continuity could be inferred. 

Charu Surnokdr v. Dokouri Chunder Thakoor (1), distinguished. 

IR.. 8 O.Ii.J. 289 (291); 16 O.P.Ii.B. 156 (159).] 

This appeal arose out of a suit for the declaration of a right of way 
and for the ranaoval of certain obstructions alleged to have been made by 
the defendants. The plaintiff’s allegation was, that on the north of a tank 
known as Sen’s tank was his homestead, as well as that of the defendants, 
his house being just on the northern bank of the tank, and that of the 
defendants on the east of it ; that there was a space between the defendants* 
house and the tank, over which he had a right of way, and which was 
interfered with by the defendants. Originally the homestead of the plaintiff 
and that of the defendants and the tenement over which the right of way 
was claimed belonged to one and the same person. The western portion, 
now plaintiff s house, was the inner apartment, and the eastern portion, now 
defendants house and the land over which right of way was claimed, was 

course of time the entire house passed to two sets 
L31/5J of owners ; the western portion nassed to one Ram Goomar Sen and 
others and afterwards to the plaintiff, and the eastern portion including 

the disputea land passed to one Bnairab Das and others and afterwards 

M -f occupying it since ton years before this suit, 

ihe Munsif upon the evidence held that the plaintiff bad been livin« on the 
western portion for about thirty years, and that he had proved his'right of 
way over the disputed land which had all along remained waste and 
unoccupied, although it formed part of the defendants’ homestead, and 
decreed the plaintiff s suit. On appeal to the Subordinate Judge by the 
defendants he reversed the decision of tbe Court of first instance. From 
this decision the plaintiff appealed to the High Court. 

the appeUant Ohurn Miller and Babu Karuna Sindhu Mooktrjee, for 

respondents*^ -Befiari Ghose and Babu Benod Behary Mookerjee, for the 

The judgment of the High Court (Banerjee and Rampini JJ ) was 
*s follows: — ’ •' 

JUDGMENT. 

This appeal arises out of a suit for the declaration of a right of wav 


MaroTlsge"'" OhowdhrV. Munsif of Munshigu'nge. dateS mg 
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Three points have been raised by the learned vakil for the 
appellant. First, that upon the findings arrived at by the 
Court, the plaintiff was entitled to a decree quite irrespective a- 26 of 
the Limitation Act, on the ground that the claim was o^e tj^^t Uie 
plaintiff was entitled to make under an implied grant presumable from 
what is /known as Disposition of the owner of two tenements . 
sLLly, that the lower appellate Court is in error in throwing upon the 
plaintiff the burden of proof upon the questmn whether the "^er was as 
of riabt' ” and thirdly, that upon the findings arrived at by the lower 

“ou», ev,. ii tb. wa. .oh 

for marriage and funeral processions, he was at least entitled to an 

sapper! rihe /irst contention raised.it is -gued ‘hat as the 
tenement belonging to the plaintiff, and. the tenement over t313l which the 
right of way is claimed, belonged originally to one 

as it has been found that the original owner of tne land over which the way 

is now claimed used it as a way for purposes of ingress ^ 
from the other tenement now belonging to the plaintiff, the 
plaintiff must be held to be entitled to the way m question and the case 
of Charu Surnokar v. Dokouri Chunder Thakoor (1) is relied upon as sup- 
porting the appellant’s view. We are, however, of opinion ‘he 

intention is not sound, and that the case cited is distinguishable from 
the present. The presumption in favour of the grant of an easement upon 
the severance of a heritage by its owner into two or more parts aiises 
primarily with reference only to continuous and apparent easements . and 
a “ way ” is evidently neither a “ continuous ” nor always an apparent 

It is true that in certain cases referred to in text books on the subject 
—See Gale on the Easements. 6th ed., pp. 108 to 123 and Goddard on 
Easements. 5th ed.. pp. 174 to 186, implication of a grant of ele- 
ment, upon the severance of a tenement, has been held to extend, unde 
certain circumstances, to a “ way.” but that is so only where there haa 
been some permanence in the adaptation of the tenement, from wh ch 
continuity could be inferred. In other words the 

can hold good, if at all, only in the case of ^ formed road. ‘he 

language of Lord .Tustica Fry in Thomas v. Owen (2), madeoxeran 
alleged servient tenement, to and for the apparent use of the dominant 

tenement ^ ^ ^ 

there has been any such permanence of adaptation, any such formed roa , 
but there was no case of an implied grant from the severance of ^ heritage 
made or even sugRpgted in the plaint or in the issues Nor was the case 
put upon a ground like this in either of tho Courts below. 

That being so. we do not think that the first contention is at all 

tenable.^^^ argue 1 that even if the findings arrived at by the lower [314] 

appellate Court be not sufficient to entitle plaintiff to a deoiee, as e 
lower appellate Court has not considered the question whether a gran 
could not be imuiied from the severance of the original tenement 
the case ought to he remanded to that Court in ox'der that it may be dea 
with from that point of view, and it was urged that the^ case cited, C/iart* 
Suntokar V. DokcAiri Chinider T/i«/coor (l),was an authority in favour of the 

^ ^ ^ - -- - . . I i 


(l) 8 0. 95G. 


(a) (1887) Ij.R. 20 Q.B.D. 225 (231). 
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appellant. But, as we have said above, that case is quite distinguistablo 
from the present, for there the way claimed was pne leading t6 a gJiiiti 
and the way or path and tbe ghat were alleged to have been constructed by 
the original owner ; and so there was a sufficieht case made in ih^i 
pleadings for the implication of a grant upon severance of the tenement 
by reason of the alleged permanence of adaptation evidenced by the con-* 
struction of the way and ghat, ' ^ 

It is not, however, suggested in this case that tbe way claimed by thd 
plaintiff is a metalled way, or is anything but an undefined track over a 
strip of land. 

As to the second contention raised on behalf of the appellant we do 
not think that it arises in this case. For the learned Subordinate Judge; 
after having said in his judgment that he entertains doubt regarding the 
correctness of the proposition, that the burden of proof upon the questiori 
whether the user was as of right, lay upon the party who alleged that it 
was not as of right, goes into the entire evidence bearing upon the question 
and upon a consideration of the evidence adduced on both sides comes to 
the affirmative finding that the user was permissive. And if the second 
contention fails, it is conceded that the third contention must also fail. 

The contentions urged before us, therefore, all fail, and this appeal 
must be dismissed with costs. 

s. c. G. Appeal dismissed. 
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[315] APPELLATE CIVIL. 

Before Mr, Justice Banerjee and Mr, Justice Bavipini, 

Kali Nath Sen and another { Flaintiis ) v , Trailokhta Nath 

Eoy {Defendant),"^ [19tb January, 1899.] 

I 

Bengal Tenancy Act (VIII of 1885) ss. 67, 187 — Suit for arrears of rent andineresf at an 
exorbitant rate — Rule relating to hard afid uTiconseionable bargains^Liability of a 
purchaser of a tenure at a sale for arrears of rent to pay interest, ' '' ‘ 

A stipulation for the payment of interest at an unusual and an exorbitant rate 
oannot be supposed to be an incident of a tenancy whioh would attach to it even 
after a sale for arrears of rent. . ) 

In execution of a decree for rent against a tenant ^ho held ut^der ^ kabuliyat,^ 
dated March I860, the plaintiff put up the tenure for sale and the defendant 
purchased it on the 20th November 1891. Subsequently a suit for rent with 
interest at 225 per cent, per annum, 'specified in the kabuHyat executed by the 
former tenant, was brought by the plaintifi against, the defendant. The defence 
was that the plaintiff was not entitled to interest at such a high ratOi 

Heldy that tbe plaintiff was not entitled to recover interest at the rate claimed, 
it being an exorbitant one and not an ordinary incident of a tenancy. 

Held, also, that in such a case the rule ' relating to hard and ancon scion able 
bargains should apply, and the plaintiff .would be entitled to interest at 12 pqr 
cent, per annum, being the ordinary rate of interest for arrears of rent . . , 

Per Rampini, J, — By the sale of an ordinary raiyafi tenancy for arrears (Jf 

rent, a new contract is created between the auotion*purcbaset and the landleiU 
at tbe date of the sale ; therefore, in a case where the tenure was) sold after the 

.. .) Bengal Tenancy Act came into operation, and a suit w&B brought, by the {^ndloid 

for rent with interest against the auction-purchaser, the provisions of s. 67 read 

with a. 178,' sub-e. 3, ol. (h) of the Bengal Tenancy Aot would apply. ' 

IB*, 1 N.L.R, 76' ( 79) ; B.. 32 0. 268 (F.B.) = 9 176,] ^ 

• Appeal from Appellate Decree No, 1445 of 1897, against the decree q£ Bahn 
Pwaika Nath Mitter, Subordinate Judge of Faridpur, dated 30th of Apru 1897, afdrmiug 
tbe decree of Babu Gobiod Lai Gupta, Munsif of Madaripur, ^at^d t&e 7th of Ahgudt 
1896. ' ‘ • i ' ' ^ \ / :; J ^ ; 0 , 
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1899 This appeal arose out of an action for rent, with interest, based upon 

JAN. 19. a kahuliyat. The plaintiffs' allegation was that one Ratan Mandal took a 

settlemeot of a raiyati holding, and executed in his favour a registered 

Appel- kahuliyat in the year 1880, by which the said Ratan Mandal agreed to pay 
LATE interest at the rate of three annas per rupee per month on his failure to 
Civil P^y according to £316] instalments. Ratan Mandal having allowed 

■ the rent to fall into arrear a suit was brought against him. a decree was 

26 0 315= obtained, and in execution of that decree, his tenure was sold after the 
SC.W.N. expiration of the term and was purchased by the defendant in the year 
194 . 1891. Subsequently the plaintiffs brought a suit against the defendant 

for arrears of rent with interest based upon the kahuliyat executed by the 
former tenant. The defence, inter alia, was that the claim for interest 
was illegal, and that he (the defendant) was not bound to pay interest 
according to the terms of the kahuliyat executed by his predecessor. The 
Court of first instance decreed the plaintiffs suit in part, but held that the 
defendant was not liable for interest. On appeal by the plaintiffs to the 
Subordinate Judge, he held that the plaintiffs were not entithd to interest 
at the exorbitant rate specified in the kahuliyat, but he allowed interest 
according to the provisions of s. 67 of the Bengal Tenancy Act. Against 
this decision the plaintiffs appealed to the High Court. 

Babu Chunder Kant Sen, for the appellants. 

Babu Jogcsh Chunder Roy, for the respondent. 

The High Court (Banerjee and Rampini. JJ.) delivered the 
following 

JUDGMENTS. 

Banerjee, J. — This appeal arisesout of a suit for arrears of rent with 
interest, based on s^kabubyat, and the suit was brought, not against the 

person who bad executed the but against the purchaser of his 

holding at a sale for arrears of rent. 

The defence, so iar as it is necessary to consider it for the purposes of 
this appeal, was that the claim for interest was illegal, and that the 
plaintiffs were not entitled to any interest, as the rent had been tendered. 

The first Court found for the defendant upon most of the points 
raised, and decreed the claim of the plaintiffs only in part. 

On appeal the lower appellate Court has modified that decree, and 
allowed interest in accordance with the terms of s. 67 of the Bengal 

Tenancy Act, holding that the rate of rent specified in the kalnihyat was 

not recoverable as against the defendant. 

[317] In second appeal the only question raised is whether the 

decision of the lower appellate Court as regards interest is correct. 

The learned vakil for the plaintiffs, appellants, contends that the 
interest claimed in this suit is perfectly legal, and that the defendant is 
bound to pay that interest, notwiihslanding that be is the purchaser of 
the holding at a sale lor arrears of rent due from the former tenant, who 
bad executed a kahuliyat, inasmuch as the stipulation as regards interest 
was an incident of the tenancy. 

On the other hand, it has been argued on behalf of the defendant 
respondent, that the plaintiffs are entitled to interest only in accordance 
with the provisions of s. 67 of the Bengal Tenancy Act : Kitstly, because 
the kahuliyat relied upon by the plaintiffs created a tenancy from year to 
year only, so that at the commencement of each year of the tenancy, a fresh 
opntract as to the terms of the tenancy is to be implied, and the contract as 
regards payment of interest, which was in contravention of the provisions 

m 
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of s. 67 of the Bengal Tenancy Act, became inoperative by s. 178, 
sub~s. 3, cl- (h) from the year after that Act was passed ; secondly^ 
because even if the stipulation in the kabuliyat could be binding after the 
passing of the Tenancy Act as against the former tenant, by whom the 
kabuliyat was executed, it cannot be operative as against the purchaser of 
the holding at a sale for arrears of rent, the stipulation to pay interest at 
an exorbitant rate not being an ordinary incident of a tenancy, and that a 
fresh contract is to be implied as between the landlord and the tenant upon 
the transfer of the holding at a sale for arrears of revenue ; and, thirdly, 
because the stipulation for the payment of the exorbitant interest claimed 
by the plaintiffs is such a hard and unconscionable contract that Courts 
of Equity ought not to enforce it, • 

I am of opinion that the stipulation for the payment of interest upon 
arrears of rent is an ordinary incident of a tenancy in this country, unless 
there is something unusual in the stipulation, and that, as a rule, it would 
attach to the tenancy, not only so long as it remains in the possession of 
the tenant who enters into the stipulation, but would continue to attach to 
it, notwithstanding a sale for [318j arrears of rent. But though that is 
so, if there is anything unusual in the stipulation, it would not be an 
ordinary incident of a tenancy, and would not continue to be attached to 
the tenancy after a sale for arrears of rent. Let us then see whether the 
stipulation for the payment of interest in the present case ceases to be 
binding on account of any of the reasons specified in the argument of the 
learned vakil for the respondent. 

With reference to the first reason assigned, lam of opinion that, 
having regard to the terms of the kabuliyat, it cannot be said that a fresh 
contract is to be implied at the eommencement of each year of the 
tenancy. Tlhe kabuliyat does not specify any term. It stipulates for the 
payment of interest from year to year, and it further stipulates that, in 
case there be any default in the payment of any instalment, the tenant will 
pay interest for the over due instalment at a certain rate. Thaf"-, in my 
opinion, is a contract entered into once for all, and would continue in force 
so long as the tenancy is not determined, and I see no reason for holding 
that at the commencement of each year there must be implied the making of 
a fresh contract. Id was argued that the case of Ali Mahmud Pramanick 
v, Bhagabati Debya (1) favours the respondent's contention. On the other 
hand, it is argued that the case of Kishore Lai Dey v. The Administrator-^ 
General of Bengal (2) supports the opposite view. 

I am of opinion that neither of the two cases cited touches, in any 
way, the present question. In the caee of Kishore Lai Dey v. The 
Administrator-General of Bengal (2) what was held was this, that where 
a tenant holds over after the expiry of his term, the correct view to take 
is that he enters into an implied contract once for all, at tbe beginning of 
the holding over, and there is no rule of law in support of the view that 
he enters into an implied contract at the beginning of each year of the 
holding over. The correctness of that view is questioned by one of the 
learned Judges who decided the case of Ali Mahmud Pramanick v. Bhaga- 

iJcfoy a (1), while the other learned Judge thought it unnecessary to 
consider the point, as the case before the Court [319J did not require the 
point ho be determined. But in neither of the two cases had the Court to 
determine whether where a lease was for a term uncertain, any implied 
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confcracfc bad to be presumed at the commencement of each year of the 
tenancy. 

The second reason relied upon is a valid reason for holding that the 
stipulation for the payment of interest is not binding. Although, as I 
have said, a stipulation regarding the payment of interest is ordinarily one 
of the incidenr.s of tenancy, a stipulation for the payment of interest at an 
unusual and an exorbitant rate cannot be supposed to be an incident of a 
tenancy which would attach to it even after a sale for arrears of rent. 

No doubt the line between what rate of interest would be within the 
limits of an usual rate of interest, and what would exceed those limits, is 
not always easy to draw. But there can be little difficulty in saying that 
whereas the law, s. 21 of Bengal Act VIII of 1869, and s. 67 of the Bengal 
Tenancy Act. provides that 12 per cent, per annum shall be the ordinary 
rate of interest, 225 per cent, per annum, (for that is the rate of interest 
in the present case) falls outside the limits of ordinary interest for arrears 
of rent. 

The distinction between usual and unusual terms of a contract of 
tenancy is a distinction which should be taken into consideration in 
determining whether the incident in question continues to attach to the 
tenancy, notwithstanding its sale for arrears of rent, and it is a distinction 
which has been given effect to by this Court in certain cases, of which I 
may refer to the following, namely, DeendoyaL ParciTnanick v. JuygeshuT 
Roy (1) and Alim v. Satis Chandra Chaturdhurin (2). 

Following the principle laid down in these cases, I must hold that the 
stipulation for interest in the present case was not such an incident of the 
tenancy as would continue to be attached to it, notwithstanding the sale 
of the holding for arrears of rent. 

In this view of the case it becomes unnecessary to consider the 
question whether the sale of a tenancy for arrears of rent involves a new 
contract between the auction-purchaser and the [3203 landlord at the date 
of the sale, such as would bring into operation the provisions of s. 67 of 
the Bengal Tenancy Act. 

I am also of opinion that the third reason put forward by the learned 
vakil for the respondent, for holding that the stipulation for the payment 
of interest is not enforceable, is a valid reason. The rate of interest, as I 
have already said, is the exorbitant rate of 225 per cent, per annum, and 
the contract was entered into between the landlord and a cultivating ratyat, 
that is a person belonging to a section of the community that has been 
considered entitled to some special protection, not only by the Legislature, 
as is evident fr.'tm the provisions of the Bengal Tenancy Act, s. 67 and 
s. 178. sub- 3 . (3), cl. (/i), bub also by Courts of Justice, as will be seen 
from the observations of Mr. Justice Mahmood in the case of v. Ro,m 

Prasad (3). 

Having regard then to the exorbitant nature of the interest claimed, 
and the parties to the stipulation, I am of opinion that the case is 
one to which the rule of law relating to hard and unoonsoionable bargains 
enunciated by their Lordships of the Privy Council in Kavxini Su7idari 
Chaodhrani v. Kali Prossiin7io Ghose (4) should apply. Applying that 
principle, I think that the stinulation for interest in this case is one that 
a Court of Justice ought not to enforce. 


(1) (18631 Marsh. 252. 
(3) 9 A. 74. 


(21 24 0. 37. 

(4) 19 0. 995-19 I. A. 916 
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^ For all these reasons I am of opinion that the judgment of the Court 
below is right, and ought to be affirmed, and this appeal dismissed with 
oosts. 

Rampini, J. — The only point for determination in this appeal is 
whether the defendant is liable to pay interest ac the rate specified in the 
kabuUyat given by the former tenant, Ratan Mandal, or not. 

This kabuUyat was executed in favour of the plaintiffs by Ratan 
Mandal on the 26th Falgoon 1286, which corresponds with some date in 
March 1880, that is, before the passing of the Bengal Tenancy Act. The 
kabuUyat is one executed by an ordinary raiyat. The tenancy is from 
year to year, and the rate of [321] interest stipulated for in it is three 
annas per rupee per mensem, or 225 per cent, per annum. 

The Courts below have held that the defendant is not liable to pay 
interest at that rate. But the learned Vakil for the plaintiffs, appellants, 
oontends that he is liable. 

I am of opinion that the appeal fails, and that we cannot decree 
interest at this rate. I fully concur in what has been said by my learned 
brother as to the rate stipulated for being exorbitant and unconscionable, 
and, as to its being a rate at which no Court of Equity should give a decree, 
I further concur in what my learned brother has said as to the incident of 
paying interest on arrears being an ordinary incident of a tenancy in this 
oountry, and agree that a purchaser of a holding at a sale for arrears of 
rent must be liable to pay interest on arrears. But I do not think that it 
is one of the ordinary incidents of a raiyati tenancy in this country that 
interest at a higher rate than 12 per cent, should be paid. Section 
67 of the Bengal Tenancy Act, read with s. 178, sub-s. 3, cl. (/i), 
shows that the payment of interest at a higher rate than 12 per cent, per 
annum is not now one of the ordinary incidents of a raiyati tenancy. In 
support of this view, I would cite a passage from the judgment in the case 
-of Alim V. Satis Chandra Ghaturdhurin (1) which runs as follows : ** We 

will assume, in the absence of anything to denote the contrary, that the 
original holder, while holding ever, held under all the terms of the kabuU- 
yat which he had given. When, however, the landlord put up the holding 
to sale for its arrears he must be taken to have put it up subject to all the 
ordinary incidents of such a holding. It was not an ordinary incident 
that interest on arrears should be payable at the very high rate claimed. 
On the contrary, there was no such incident, and if the landlord had put 
up the holding subject to an express condition that the higher rate should 
be paid, the condition would not bind the purchaser, in so far as it 
purported to create a new contract between himself and the landlord. If 
there was no such condition attached to the sale, the purchaser must be 
taken to have purchased subject to all [322] ordinary incidents of the 
holding. If there was such a condition and it was for the respondent to 
show it, which he has not done, the condition was, we consider, contrary 
to the provisions of the Act, and not binding on the purchaser. An 
agreement by a tenant of a holding for a term to pay interest at a certain 
rate may, if made before the passing of the Act, bind him so long as he 
oobtinues to hold, but it does not attach to the land when the term has 
expired, and the holding by the act of the landlord passes into other 
hands, and if the landlord after the expiry of the term puts up the hold- 
ing to sale under the Act, he puts it up subject to the express provisions 
of the Act in connection with it.” 
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The learned Judges in the ease quoted above appear to me to lay down 
that it is not an ordinary incident of o^raiyati holding in this country, that 
interest on arrears should be paid at a higher rate than 12 percent., and 
they further hold that even if the landlord had put the holding of 
the defendant in that case up to sale subject to the terms of the 
kabuliyat executed by him before the passing of the Bengal Tenancy Act, 
the stipulation for the payment of a higher rate of interest than 12 per 
cent, would not have been binding, as the defendant’s lease was for a term 
which had expired, and the defendant, who was holding over, was to be 
regarded as holdiog tbe laud under a new contract impliedly entered into 
on the expiration of the term of bis lease. 

Now, in this case it seems to be clear that the tenancy was not, put 
up for sale subject to the terms of the kabuliyat executed by the former 
tenant. The defendant has expressly pleaded this in paragraph 2 of hie 
written statement. He says: “ He was not aware of a contract to pay 
such interest, nor did the plaintiffs cause the fact of the contract to pay 
such interest to be mentioned in the sale ishtihar. ” There is no evidence, 
or even contention, on the part of the plaintiffs to the contrary. I am 
therefore of opinion that the defendant in this case is nob bound to pay 
the higner rate of interest claimed by the plaintiff, (1) because tbe pay- 
ment of more than 12 percent, interest on arrears is not one of the ordi- 
nary incidents of ^raxyati holding, and (2) because the holding was nob 
put up for Sale with notice that it was being sold subject to the berms of 
Eatan Mandal's kabuliyat. 

[323] But I go further, and consider that, even if it had been pub up 
for sale under the express terms of Eatan Mandal’s kabuliyat. the defendant 
would not be liable to pay the higher rate, because a fresh contract must 
be regarded as having been entered into between him and the landlord, 
when bne latter pub the holding up to sale and the former purchased it, 
which hoiiidon the 20ih November. 1891. The holding is an ordinary 
raiyati tenancy not transferable except by custom or with the consent of 
the landlord. Ttiat being so. when the landlord put the holding up to 
sale he offered to accept the purchaser as a new tenant. The defendant, 
when he purchased, accepted his offer, and must now, I think, be regarded 
as holding under a new contract made after the passing of the Tenancy 
Act, and nob under the terms of the old kabuliyat Therefore, the provi- 
sions of 8. 67 of the Bengal Tenancy Act, read with s. 178, sub-s. 3,. 
cl. ih). must apply. 

For those reasons I concur in dismissing this appeal. 

I would add tiiab to give effect bo the conbentiou of the appellants 
would, in my opinion, bo contrary to the policy of the Tenancy Act. 
Section 67 lays down that an arrear of rent shall be vr simple interest at 
12 per cent, and cl. (/i), sub s. (3), s. 178, enacts that no oonbraot made 
after the passing of the Tenancy Act is valid, which contravenes the 
provisions of s. 67. 

If the contention of the learned Vakil, for the appellants were given 
effect to and if a landlord could enforce stipulations in oontraots made 
before the passing of the Tenancy Act with former tenants for the payment 
of such exorbitant rates of interest on arrears as 225 per cent, per annum, 
the policy of the Tenancy Act as embodied in ss, 67 and 178 (3), ol. (H), 
would, in my opinion, be completely set at nought. 

Appeal dis7nissed. 
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[324] APPELLATE CIVIL-. 

Before Mr, Justice Banerjee and Mr, Justice Bampini, 

Bhubon Mohun Pal and another {Judgment-debtors) v. Nunda 
Lal Dey {Auction-purchaser) f' [6th January, 1899.] 

Sale in execution of decree — Fraud — Application to set aside sale on the ground of fraud 
in a case where a third party is the auction purchaser —Cod'* of C,ivd Procedure [Act 
XIV of 1862), SS.2, 244, Sll and 588 — Stcond Appeal — Limitation Act (XV of 1811), 
sch, II, arts. 166 and 178. 

The decision in the ca,se of Mohendro Narain Chaturaj v. Gopal Mondul (1), 
has been in effect overruled by the decision of the Privy Council in the case of 
Prosunno Kumar Sanyal v. Kali Das Sanyal (2). 

An application to set aside a sale on t))e ground of fraud would come under 
s. 244: of the Civil Procedure Code notwithstanding that the purchase was made 
by a person who was a third party. 

Saadatrriand Khan v, Phul Kuar (3) distinguished. 

An application to set aside a sale on the ground of fraud is governed by art. 178 
of the Limitation Act. 

Nemai Chand Kanji v. Deno Kath Kanji (4) referredco. 

[F., 31 C. 385 (3901 ; 6 C.W.N. 283 (288) ; Appl., 26 C. 539 ; R.. 23 A. 478-A.W.N. 
(1901) 175 ; 24 A. 239 (241)-= 22 A.W.N.49; 26 A.*447 = A.W.N, (1904), 61 = 1 A. 
L.J. 65; U Bom. L.R. 699 (705) ; 27 197 (200); 28 C. 4 (6) = 5 C.W.N. 124 

(126J ; 5 C.L.J. 328 (332) ; H C.L.J. 489 (498j = 14 C.W.N. 660 I567) = 5 1nd. 
Gas, 390 ; 16 Ind. Cas. 690 (691) ; 16 C.L.J. 96= 16 Ind. Cas. 975 (976) ; 21 T.L. 
R. 206 (208) ; D.. 10. Ind. Cas. 4X2 (413).] 

The facts of this case, for the purposes of the report, and the 

arguments, appear sufficiently from the judgment of the High Court. 

Babu Nil Madhab Bose, and Babu Shib Ghander Palit, for the 
appellants. 

Babu Saroda Churn Milter, for the respondent. 

The judgment of the High Court (Banerjee and Rampini, JJ.) 
was as follows : — 


JUDGMENT. 


This appeal arises out of an application for setting aside a sale of 
immoveable property held in execution of a decree for arrears of rent, 
on the ground that the sale was brought about by fraud, and that the 
judgment-debtors were kept out of knowledge of [325] the sale until the 
time when the auction-purchaser took possession of the property. 

The first Court found for the judgment-debtors and set aside the sale. 

On appeal the lower appellate Court has reversed the order of the first 
Court, without coming to any finding as to whether the allegation that the 
sale had been brought about by fraud was correct, the ground being thafc 
the applicants had failed to show that they had been kept out of the 
knowledge of the sale by the fraud of the decree-holders and the auction- 
purchaser, and that their application was barred by limitation. 

Against this decision of the lower appellate Court the present appeal 
has been preferred, and at the hearing of the appeal a preliminary objec- 
tion is raised on behalf of the respondent that a second appeal does 


• Appeals from Orders Nos. 224 and 237 of 1898, against the order of A. B. Sf-aley 
Esq., Distri^Judge of Hooghly, dated the 7th of May 1898, reversing the decree of 
Nahni Nath Mitter, Munsif of Howrah, dated the 7th of March, 1898, 

m ’/lo 6*^3 = 19 I,A. 166. 

(3) 20 A. 412. . . (4) 2 C.W.N. 691. 
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nob He, the order of the lower appellate Court being final under s. 588 
of the Code. The argument in support of this objection is this, that 
the application must be treated as one under s. 311 of tbe Code of 
Civil Procedure, that it cannot come under s. 244 of the Code as the 
auction-purchaser is a third party and not one of tbe parties to the 
suit, and that consequently the last paragraph of s. 588 makes the 
order of tbe lower appellate Court final. And in support of this contention 
a decision of a Full Bench of this Court in the case of Mohendro Narain 
Chaturaj v. Qopal Mondul (1) is relied upon. On the other bandit is argued 
by the learned Vakil for the appellants that the application for setting aside 
the sale in this case being based on the ground that the sale bad been 
brought about by fraud, it comes under s. 244 and not under s. 311 of the 
Code, and that tbe fact of the auction-purchaser being a third party, does 
not prevent the application from being dealt with under s. 244, and, in 
support of this contention, the decision of the Privy Council, in Prosunno 
Kumar Sanyal v. Kaii Das Sanyal (2), and the decisions of this Court in 
the cases oi Doyamoyi Dasi v. Sarat Chunder Mojumdar (3), and Nemai 
Chaud Knnji v. Deno Nath Kanji (4) are relied upon. 

[326] We are of opinion that the preliminary objection urged on 
behalf of the respondents ought not to prevail, and that a second appeal lies 
in this case. It is true that the case of Mohendro Narain Ghaturaj v. Gopat 
Mondul (1) cited hy the respondents favours the objection raised on their 
behalf but the decision of the Privy Council in Prosunno Kumar Sanyal v. 
Kali Das Sanyal (2) must be taken to have overruled, in effect, the case 
of Mohendro Narain Chaturaj v. Goval Mondul (1): we have had occasion 
to consider this matter in an unreported case, namely, second appeal 
No. 956 of 1895, Moti Lai Chakrabutty v. Rtissick Chandra Bairagi (5), 

(1) 17 C. 769. (2) 19 C. 683 = 19 I.A. 166. 

(3) 25 C. 175. (4) 2 C.W.N. 691. 

(5) 26 C. 326 N=^3 C.W.N. 395. 

Before Mr. Justice Banerjee and Afr. Justice Rampini. 

MoTi Lal Chakrabuttv and others {Defendants) u. RussiCK 
Chandra Bairagi [Plaintiff).* [9th December. 1896.] 

Civil Procedure Code (Act XIV of If'S?), s, 244 — Swi/ to set aside a sa/e oh Oie ground 
that the decree was obtained by fraud, whether mahitoinab/c, where third party is the 
auction purchaser — Limitation Act {XV of 1877)* sch. II, art. 95. 

A suit to set aside an execution sale on the ground of fraud is not maintainable 
under the provisions of s. 244 of the Civil Procedure Code, even in a case where 
the real or nominal auction-purchaser is a person who was not a party to the 
original suit. 

Prosunno Kumar Sanyal v. Kali Das Sanyal (f) followed. 

A suit to set asido an execution sale on the ground that the decree was obtained 
by fraud is maintainable and is governed by art. 95 of the Limitation Act. 

IF.. 26 0.324(326): 69 P.R. 1903 = 129 P.L.R. 1903 ; R.. 24 A. 289 (241)»A.W.N. 
(1902) 49; 26 A- 447=»1 A.L.J. 65=^ A.W.N. (1904) 61 ; 27 A. 702 = 2 A.L.J. 469- 
A.W.N. (1905) 162; 27 0. 197 (200); 5 C.L.J. 328; 7 Ind. Cas. 11(14); 16 Ind. 
Cas. 690 (691) ; 7 0. C. 199 (201).] 

The facts of this oase, so far as they are necessary for the purposes of this report, 
appear sufficiently from the judgment of the High Court. 

Babu Kulada Kinher Roy. for tbe appellants. 

Babu Chunder Kant Sen* for the respondent. 

• Appeal from Appellate Decree No. 956 of 1895, against the decree of Alfred 
Fr. Sternberg, Esq., District Judge of Rungpore, dated the 28th of February 1895, 
affirming the decree of Babu Hari Frosanna Mukerjee, Munsif of Gyabanda, dated the 
9th of July 1694. 

(1) 19 C. 683 = 19 I.A, 166. 
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and the view we took there is also confirmed [327] by the decisions of 
this Court in the case of Doyamoyi Dasi v. Sarat Ghunder Mojumdar (1) 
and Nemai Ohand Kanji v. Denonath Kanji (2). 

It was contended on behalf of the respondents that the decision of 
the Privy Council in the case of Saadatmand Khan v. Phul Kuar (3) would 
go to show that the order of the first appellate Court in a case like this is 
final, and that a second appeal does not lie from such an order. The 
argument is based upon the fact that an appeal to Her Majesty in Council 
was allowed from an [32S] order of the District Judge made in an appeal 
from an order passed on an application for setting aside a sale. This 
question was not raised in that case, and, moreover, the order made in 
that case was clearly under s. 312, the ground upon which the sale was 
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[327] The judgment of tha High Court (Banerjeb and Rampini, JJ.) was as 
follows : — 


JUDGMENT. 


This appeal arises out of a suit brought by the plaintiff-respondent to recover 
possession of certain lands on the allegation that they constitute his jote under defend- 
ants Nos. 2 to 4 ; that these defendants, in collusion with their servant the defendant 
No, 1, fraudulently obtained against the plaiotifian ea: decree without serving any 

summons on him; that they then fraudulently caused the sale of the jote in execution 
of their decree without serving any writ of attachment or sale proclamation ; that the 
jote was purchased at the execution sale by defendant No. 1 for the benefit of defendants 
Nos. 2 to 4 ; and that the plaintifi came to know of the decree and the sale on the 11th 
Falgoon 1299. 

The defence was that no regular suit was maintainable for setting aside an 
execution sale ; that the suit was barred by limitation ; that the allegation of fraud 
was unfounded ; and that the defendant No. 1 had purchased the property for his own 
benefit at an execution sale duly held. 

The first Court, without going into the question whether the decree had been 
obtained by fraud, found for the plaintiS upon all the other questions that were raised 
in the case, and gave him a decree, and on appeal that decree has been affirmed by 
the lower appellate Court. 

In second appeal it is contended for the defendants that s. 244 of the Code of Civil 
Procedure bars this suit. In support of this contention, the learned Vakil for the 
appellant relies upon the decision of the Privy Council in the case of Prostinno 
Kumar Sanyal w. Kali Das Sanyal (4), and he [328] argues that this case has in eSi Ot 
overruled the decision of the Full Bench of this Court in the case of Mohendro Narain 
Cfiafura; V. Gopai AfondwMS), upon which the lower appellate Court has based its 
judgment. In answer to this contention, it is urged for the respondent that the case 
oi Prosunno Kumar Sanyal v. Kali Das Sanyal (4) is distinguishable from the case 
before the Full Bench and from the one before us, and that the question that arises 
in this case did not properly arise in that case, nor was it determined by their Lordships 
of the Judicial Committee. 

This contention is so far correct that, while the plaintiffs in Prosunno Kumar 
SanyaVs case raised no question affecting the validity of the decree, the plaintiff 
impugns not only the sale, bub also the decree itself on the ground of fraud, and thus 
raises a question which does not relate to the execution, discharge or satisfaction of the 
decree and which cannot come within the scope of s. 244 of the Civil Procedure Code, 
But the Courts below have not gone into this last- mentioned question at all. They 
have set aside the execution sale and given the plaintiff a decree for possession solely 
upon the ground that the sale was brought about by fraud, and they have overruled 
the objection in bar based upon s. 244 solely upon the ground that the auction- 
purchaser, though a party to the fraud, was no party to the suit in which the decree 
was passed. The first question for determination in this appeal, therefore, is whether 
that decision is correct, and that question will have to be determined quite irrespec- 
tively of the fact that the plaintiff impugns the decree itself as fraudulent. If tha 
question is answered in the negative, then the further questions will arise, whether 
the decree which led to the sale was obtained by fraud, and whether the defendant 
No. 1. the auction purchaser, was a party to that fraud ; and for the determination of 
these two questions the case will have to go back. 


(1) 25 0. 175. . . (2) 2 C.W,N. 691. 

(4) 19 0. 683 = 19 IJV, 166.' 


• (3), 20 A. 412. 
(5) 17 G. 769. 


813 





26 Cal. 329 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1899 

JAN. 6, 

Appel 

LATE 

Civil. 

26 G. 324 = 
3 C.W.N. 
399. 


sought fco be set aside being irregularity in the conduct of the sale and not 
fraud. If that was so, the order complained of was one that came 
specifically under s. 588 of the Code and could not come within the 
definition of “decree " in the Code, and so no second appeal could lie in 
that case. 

f329] It was further contended that the observation of the Judicial 
Committee in the case of Prosunno Coomar Sanyal v. Kali Das Sanyal (1) 
that the fact of the auction-purchaser being a third party, does not prevent 
a ca«!e from being dealt with under s. 244 of the Code of Civil Procedure 
was in the nature of an obiter dictum, and cannot be taken to overrule 
the decision of the Full Bench in Mohendro Narain Chaturaj v. Gopal 
Mondul (2), 

[330] We have given our reasons for considering this argument 
untenable in our judgment in the unreported case referred to above 
and it is enough to say that the question, whether s. 244 of the Co(3e 
would be a bar to a suit for setting aside an execution sale on the ground 
of fraud where a third party was the auction-purchaser, was a question 
that did directly arise before the Privy Council, and the decision of their 
Lordships was that that section was a bar to the suit. 


The learnol Vakil for the respondent contends that quite apart from the [3291 
question raised in the case whether the decree itself was obtained by fraud, the decision 
appealed against is correct. 

After carefully considering the two oases referred to above, and the facts of this 
case as found by the Courts bslow, we feel bound to say that we are unable to accept 
this last-mentioned contention as correct. It is true that the judgment of this Court 
in Pfosunn-i Kumar SanijxVs case was based upon the ground that the suit there as 
against the decree-holders was not maintainable by reason of the provisions of s. 244 of 
the Code of Civil Procedure, and as against the auction-purchasers it was not maintain- 
able because there was no case made out at all upon the allegations in the plaint. But 
th^*ir Lordships of the Privy Council in oonfirmuig the judgment of this Court did not 
make any distinction of that kind at all, but held that s. 244 was a bar to the whole 
suit, notwithstanding that it was brought, not only against the deoreo-holders, but also 
against th« auction purchaser, who was a third party. That the question that arises in 
th'S sn it. vi^. , whether a suit to sot aside an execution sale on the ground of fraud is 
maintainable notwithstanding the provi-aions of s. 244 of the Code by mason of the real 
or nominal aiictinn-puroh asor being a third party, dil properly arise and was determined 
in the case of ProsiDino Kum'ir Sanyal v. Kill D^$ Sanyal {!) is clear from the follow- 
ing passage in their Lordships’ judgment- “ Both Courts have hold,” observe their 
L'lrdships, ** that the question which the plaint seeks to raise could only have been 
determined by the order of the Court which executed the decree, and that, in such a 
case as the present, a separate suit for the purpose of setting aside an ezeoution sale is 
expressly forbidden by s- 244 of the Civil Procedure Code. Mr. Doyne, who appeared 
for the appellants, admitted that the question at issue was one * relating to the execu- 
tion, discharge or satisfaction of the decree. ’ But bo argued with much ingenuity 
that the suit was not birred by the provisions of s. 244, because the question 
concerned the auction-purchasers as much as anybody, and therefore, as ho contended, 
it cmid not properly bo desoriboi as a que-ttion ’arising between [330] the parties to 
the suit in which the decree was passed.' At the same time be admitted that 
ho was unable to produce any authority for his contention, and he also admitted 
that it was the common practice to make the auotion-purohaser a party to an applica- 
tion for sotting aside an execution sale. As the point appeared to be one of some 
importance, and the respondents were no-* represented at the Bar. their Lordships 
thought it desirable, before giving judgment, to examine the reported oases which have 
arisen under s. 244 of the Code of Civil Proooduro, An examination of those oases, of 
whiob it is only necessary to mention Stkharam Qovind Kale v. Dayfiodhar Akharam 
Oujar ( J) and Kuriyali v. Mayan (4). has satisfied their Lordships that the decision 
app'^aled from is in aooordanoe with theoonstruotion whioh the Courts in India have 
uniformly placed on the section in question. It is of the utmost importance that all 


(1) 19 0. 683 = 19 I. A. 16G. 
(3) 9 B. 468. 


(2) 17 0. 769. 
(4) 7 M. 365. 
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[331] The efifeofc of that decision was therefore this, that an applica- 
tion for setting aside a sale on the ground of fraud would come under 
s. 244, notwithstanding that the purchase was made by a person who 
was a third party. 

The preliminary objection being disposed of against the respondents, 
let us now see how the appeal stands on the merits. 

The point urged on behalf of the appellants is that the lower appellate 
Court was wrong in holding that the application for setting aside the sale 
in this case was barred by limitation. If the application was one governed 
by art. 166 of the second schedule of the Limitation Act, then the 
conclusion arrived at by the lower appellate Court would be one that 
would not be open to question in second appeal. Then, is the application 
one that is governed by art. 166? We are of opinion that this question 
must be answered in the negative. Article 166 of the Limitation Act 
applies only to an application to set aside a sale in execution of a decree 
on the ground of irregularity in publishing and conducting the sale, or 

on the ground that the decree-holder has purchased without the permission 
of the Court. 

The ground upon which the sale now in question is sought to beset 
aside is not either of those two grounds, bub is fraud on [332] the part 

of the decree-holder, and also on the part of the auction-purchaser in 
bringing about the sale. 
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objections to execution sales should be disposed of as cheaply and as speedily as possi- 
ble. Their Lordships are glad to find that the Courts in India have not placed any narrow 
construction on the language ol s. 244, and that when a question has arisen as to the 
ezeouiion, discharge or satisfaction of a decree between the parties to the suit in which 
the decree was passed, the fact that the purchser, who is no party to the suit, is 
interested in the result has never been held as bar to the application of the section.’* 

No doubt their Lordships observe that the Counsel foe the appellants before them 

adooitted that he was unable to produce any authority for his contention : and no 
doubt it 19 true that the Pull Bench decision in Mokendro Narain, Chaturaj v. Gopal 
Mov^ul (U was authority in bis favour; but that does not go to show that their 
Lordsinps determination of the case is based upon tbe admission of Counsel and not 

decision of the question raised. Their Lordships’ observation that “ the fact 
u 1® party to the suit, is interested in the result has never been 

ii? ► application of the section,” may not be quite reconcilable with tbe fact 

tfiat L^^lj a Pull Bench of this Court in the case of Mohendro Narain Chaturaj v. Oopal 
Mondul (l) has taken a somewhat different view. But it is not for us to say how far that 
may form a ground for inducing their Lordships in any future c-ise to reconsider the 

is that it would be contrary to first principles and settled practice 
^ee the Rules of this Court, chap. V, para. 6) for us nob to follow a decision of the Privy 
Council v7hioh is in point for a reason like that. Wo must therefore follow in this 

case the decision in ProswMwo Kumar Sanyal v. Kali Sanya? (2) and hold that 

B. 244 of the Code of Civil Procedure is a bar bo this suit so far as it seeks to set aside the 
sale oh the ground of fraud, notwithstanding that one of the parties to it is the auotion- 
purobaser who was no party to the original rent suit. 

i. 1 . to consider the further oentention urged on behalf of the respondent 

that, even if,no separate suit is maintainable, tbeplaint in this [332] suit may be treated 
•as an application under s. 244 of the Code of Civil Procedure ; and the relief that has 
been given to the plaintiff may be granted to him, if not in the form of a decree in a 
reguUr suit, in the form of an order under that section, seeing that ubon the facts 
mund, an application under h. 244 was nob barred by limitation, and that the suit was 
brought.in the very same Court that would have had to bear such au application. Now 
ir the assumptions of fact upon which this argument proceeds had all been correct the 
naae of Purmeamree Pei^had Narain Singh v. Jankaa Kooer {^) would have lentcon- 
Biderable support to lb. But upon the facts of this ca^e. we think the contention must 
fail, we find on reference to the record that this suit was instituted in the second 
MunaiPs Court at Gyabauda, while the Court executing the decree was a different 
Court, uw., the Court of the first Munsif of that place. For tbe foregoing reasons we 

(1) 17 C# 769, (2) 19 0. 663 » 19 I. A, 166, ( 3 ) 19 W,R, 90. 
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That is a very different ground from irregularity in publishing the 
sale. The case, therefore, is governed, not by art. 166, but by art. 178, 
there being no other provision in the Act applicable to the case ; and, if 
that is so. the question of limitation cannot arise, the application being 
within three years from the date when the right to apply accrued. 

The view we take is supoorted by the decision of this Court in 

Neviai Chand Kanji v. Deno Nath Kanji (1). 

It was argued that as one of the facts found by the lower appellate 
Court is that it is not shown that the auction-purchaser was a party to 
the fraud alleged to have been committei by the decree-holder in bringing 
about the sale, so far as the auction-purchaser is concerned, the case 
against him can only be regarded as one for setting aside the sale on the 
ground of irregularity, and that the extended period of limitation in the 
case of an application to set aside a sale on the ground of fraud, cannot 
[333] apply to the case, so far as it proceeds against the execution 

purchaser. 

We are unable to accept this contention as sound. If the sale was a 
fraudulent sale, then, even if the auction-purchaser was not a party to 
that fraud, still it could not be said that the application ought not to be 

dealt with as one outside the scope of art. 166. 

The application is one to have the sale set aside ; and if it was 
vitiated by fraud, the consequence of that must attach, so far as the present 
question goas, as much to the case of the auction-purchaser as to the case 
of the decree-holder. 

It would be different if it had been necessary for the applicant to 
obtain an extension of the period of limitation under art. 18 of the 
Limitation Act. That section expressly provides that the extended period 
of limitation on the ground of fraud is applicable only as against a party 
to the fraud. Here the applicant obtains the extended oeriod, not by the 
application of art. 18, but because his case does not come under art. 166, 
but comes under a different article under which, quite apart from art. 18, 
the application is not barred. 

[334] The apnlication, as we have pointed out, is governed by art. 178 
of the second schedule of the Limitation Act, there being no other 


must hold that the dooision appoaled against wrong in law and must be sot aside. 
But, as has been said above, that does not dispose of this oase. The questions raised 
in the case, namely, whether the decree wis obtained by fraud and whether toe 
defendant No. 1 was a party to that fraud, must now be determined, and if they are 
answered in the affirmative, the plaintiff would be entitled to a deoroo. Those are 
questions which clearly do not come within the soooe of [333] s. ‘241 of the Code of Civil 
Procedure, and so far as the suit depends upon their determination, that section can 
bo no bar to it. It was urged for the appellant that the suit, so far as U 
seeks to sot aside the decree, is barred by art. 164 of the second schedule of the 
Limitation Act. But that article has no application to this oase. What the plaintiff 
seeks to do is, not to set aside the decree, merely as an ex pnrte decree passed without 
service of summons, hut to set it aside on the ground that it was obtained by fraud.. 
The provision of the Limitation Act applicable to it is art. 95; and upon the faots found, 
the suit is not barred under that article. 

The result then is that the case must go back to the lower appellate Court for the 
determination of tho two questions stated above. If that Court is satisfied that any 
evidence was excluded by reason of tho view taken of the case by the first Court, it will 
allow the parties to adduce fresh ovidonoo. Otherwise the questions will be determined 
upon the evidence on the record. 

Costs will abide the result. 

Appeal allowed. Case remanded, 

(1) 2 0.W.N.691. ^ 

- ’ * a • ' 
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provision of the law applicable to this case, which is one for sotting aside a 
sale on the ground of fraud. 

For the foregoing reasons we ai'e of opinion that the decision of the 
lower appellate Court that the application is barred by limibation must be 
set aside, and this case sent back to that Court in order that it may be 
determined on the merits. 

The costs of this appeal will abide the result. The question for which 
the case is remanded is whether the sale in question was brought about 
by the fraud of the decree- bolder. 

s. C. G. Appeal allowed. Case remanded. 


26 C. 334. 

ORIGINAL CIVIL. 
Before Mr. Justice Sale 


MUGNiaAM AND OTHERS V, GURMUKH ROY." [9th March, 1899.] 

Evidence— BegUtration Act (III of 1877), s. ^9— Collateral purpose— Mortgage, unregis- 
tered — Limitation Act {KV of 1877). 

An unregistered document, the registration of which is compulsory, may be 
admissible in evidence for a collateral purpose, i.e», to prove admission of liability 
on the part of the executant sufficient to prevent a claim from being barred by 
the Limitation Act. 

[N.F.. 12C.L.J. 25 = 15 O.W.N. 375 (377) = 6 Ind. Gas. 346; R., U.B.R. (1904), 4th 
Qc., Registration, 1 (2) ; 5 N.L.R. 70 = 2 Ind. Gas. 744.] 

In this case tbe plaintiffs sued to recover the sum of Rs. 3, 801 by 
way of principal and the sum of Rs. 997-12-6 for interest, being at the 
rate of 9 per cent, per annum. Tbe plaintiffs alleged that previous to 
23rd December 1894 there bad been monetary transactions between their 
own firm and the defendant’s firm, and on 22nd December 1894 an 
adjustment of account was come to between them, by which the sum of 
Rs. 833-6-9 was found due to tbe plaintiffs as principal, and Es. 253-4-9 
as interest ; and that Rs 253-4-9, the amount of the interest, had 
been paid, and Rs. 32-6-9 on account of the principal, which left a 
balance in favour of the plaintiffs’ firm of Rs. 801. The plaintiffs further 
alleged that on 23rd December 1894 they at the request of the defendant 
[ 335 ] advanced to certain persons a sum of Rs. 3,000 at the above rate of 
9 per cent. First the plaintiffs produced as evidence of these transact- 
ions entries in their books to the following effect : — 

On the other side. 

1,086-11-6. Previous balance. 

3,000 cash book, page 295Miti, the 12th 
of the dark side in Pous 1*14 cash book, 
page 321 Miti, the 7th of the dark side in 
Magh 1 cash book, page 370 Miti. the 
15th of the light side in Falgoon. 

4.089-9-6. 


Aocount 1 of Gurmukh Roy Dip Ghand 
Bengum, Sambat 1951. 

B. M. B. 15 cash book, page 313 Miti 
the 14th of the light side in Pous. 

286-11-6 cash book, page 399, Amount 
given up to you in reapeot of interest up 
to Miti, the llth of the dark side in Pous. 
The same is credited, 30-11-6. 


These entries were not signed by the defendant, and it did not appear 
from the entries that any interest had ever been paid or that there had 
been an adjustment of account. 

Secondly, as evidence of the defendant’s liability the plaintiffs’ firm 
produced a mortgage executed by him in the Hindi language, charging 
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hia immoveable property in Ladnoo with the sum of Bs. 3,801, but it 
was found that the defendant had omitted to complete this mortgage by 
registering it. 

Thirdly, the plaintiffs produced other entries in their books relating 
to monetary transactions with the defendant, but not signed by him, 
and 

Fourthly, they tendered oral evidence. 

The suit was instituted on 23rd November 1897. 

Mr. Chakravarti, for the plaintiff. — The mortgage, although not 
registered, can be used as collateral evidence, and by way of an admission 
of liability on the part of the defendant, in spite of s. 49 of the Kegis- 
tration Act (III of 1877) ; see Field’s Evidence Act, pp. 452, 453 ; and 
Woodrotfe’s PIvidence Act, p. 415 ; also the case of Lachmipat Sing Dugar 
V. Khairat Ali (1), and the Bengal Banking Corporation v. Mackertich (2). 

An unregistered document, the registration of which is compulsory, 
is nevertheless admissible in evidence for a collateral [336] purpose. If 
such a document is admissible as evidence of admission of liability on the 
part of the defendant it is sufficient to free the claim from being barred 
by the Limitation Act (XV of 1877). 

No one appeared for the defendant. 


RULING. 

Sale, J. — I will allow the document to be admitted as evidence for 
the collateral purpose of shewing that there has been an admission of 
liability on the part of the defendant sufficient to prevent the claim from 
being barred by the Limitation Act. 

Attorneys for the plaintiff : Eabus Rally Nath Milter dt Surbadhicary , 

C. E. G. 


26 C. 336. 

APPELLATE CRIMINAL. 

Before Mr, Justice O’Kinealy and Mr, Justice Stanley, 

The Deputy Legal Remembrancer {Appellant) v. Sarna 

Kahmi {Respondent).^ [26th January, 1899.] 

Bigamy — Complaint by the husband — Person CriminaJ l-roctdure Cod^ 

{Act Vof 1898). s. 198-Pd/ia; Code {Act XLPo/1960). s. 494, 

Tho husband is a “ person aggrieved ” within the meaning of h. 198 of the 
Criminal Prooodure Code upon whose complaint tho Court should tako oognisanoe 
of an oflenco under s. 494 of the Penal Code. 

Queen-Empress v, Uukshmoni (3), and In the matter of Uj)ala Beioa (4), refer- 
red to. 

[R., 3 C.L.J. 38 (41).} 

The accused in this case was on the complaint of her husband 
charged under 9. 494 of the Penal Code with having committed bigamy. 
The Sessions Judge before whom the trial was held, without going into the 
facts of the case, directed tho jury to return a verdict of “ not guilty “ 
inasmuch as, regard being had to the provisions of s< 193 of the Criminal 
Proce dure Code, he was of opinion that the case could not proceed. 

• Criminal Government Appeal No. 4 of 1898, 

(1) 4 B.L.R. P.B. 18. (2) 10 0. 315. 

(3) 10 B, 340. (4) 1 o.L.K. 623. 
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The L337] husband in his opinion was not a "person aggrieved” 
within the meaning of that section. The jury in pursud,oce of the direc- 
tion of the Sessions Judge returned a verdict of “ not guilty ” and the 
accused was acquitted. The Local Government appealed against this 

order of acquittal. - v 

The judgment of the High Court, O^KiNEALY and STANLEY, JJ.) 

was as follows : — 

JUDGMENT. 

In this case Government has appealed from a decision passed by 

the Sessions Judge of Jessore. 

The accused was tried with the aid of a 
the Indian Penal Code, namely, for marrying 
time of her husband. The Judge did not try the 
the jury that, as a matter of law, the husband^ 

carry on the case under the Procedure Code. Section 198 of the Procedure 
Code runs as follows : “ No Court shall take cognizance of an offence 

falling under chap. X.IX. or chap. X.X.I of the Indian Penal Code- or under 
ss. 493 to 496 (both inclusive) of the same Code, except upon a complaint 
made by some person aggrieved by such offence.'* Section 494 falls 
between ss. 493 to 496, and is therefore within s. 198. The Judge directed 
the jury that, as a matter of law, the husband is not the person 
aggrieved ” by such offence, and ha thinks that the only person 
aggrieved ’* is the person with whom the second ceremony was gone 
■through. If he refers to the words of the section they would show him 
that the grievance may not be confined to a single individual. In the 
case of Queen-Empress v. Bai Rukshmoni (1) it was admitted by all at the 
Har that a husband would be a ** person aggrieved ** under s. 494 ; and in 
In the matter of Ujjala Bewa (2) the Judges were of the same opinion. 

We think, therefore, that the direction of the Court below was not 
correct, and, setting aside the judgment of acquittal, we direct that the 
•case be re-tried. 


jury under s. 494 of 
again during the life- 
facts, but he directed 
was not competent to 
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[338] APPEAL FEOM OKIGINAL CIVIL. 

Before Sir Francis W, Maclean^ K.C,LE., Chief Justice, Mr, Justice 

Prinsep and Mr, Justice Hill, 

Madhubmonby Dassee {Defendant) v. Nundo Lall Gupta 

{Plaintiff) ^ [13th and 16tb January, 1899.] 

Jjandiord and Tenant — Assignment, hy tenant, of goodwill, stoch-in-trade, fixtures, 
furniture and chattels — Notice by landlord to lessee and to assignee to deliver up 
possession on expiration of lease, orU^pzy rent — Holding over — Use and occupation 
— hiahility of assignee for compensation for use and occupation, 

L%S8igned to D the stook-in^trade, goodwill, fixtures, ohattels and premises in 
connection with a certain business carried on by him at the said premises which 
he held on lease from the plaintiff. The deed of assignment contained {inter alia) 
a provision empowering the assignee, in the event of any breach by L of the 
covenants contained in the said deed, to let the premises for any term or terms of 

* Appeal from Original Decree No. 35 of 1S97 from the decision of Mr. Justice 
Ameer Ali, dated the 17th August 1897i in Small Cause Court transfer suit No. 2 of 1896. 

(1) 10 B. 340. (2) 1 G.L.R. 523. 
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years for such rent and under such covenants and conditions as D might think 
fit , and there was a further provision that L should not remove any of the stock* 
in-trade, chattels, &c.. without the permission of D. Shortly before the expira- 
tion of the lease, the plaintiff served a notice on L to deliver up possession o( the 
premises on the expiry of the lease, or to pay an enhanced rent therefor, and a 
notice on D requiring D to deliver up possession, and stating that, in default, ho 
would hold J) jointly liable with L for the enhanced rent. D had durwans and 
a clerk on the premises to see that nothing was removed therefrom without his 
pernnsdoD. D and Z) continued to keep the stock-in-trade on the premises after 
the determination of the lease, and the business was carried on as before- The 
plaintiff subsequently brought an action against D and L for compensation for 
use and occupation of the premises for four months. 

(reversing the decision of AMF^nR ALI, J.) that the lease did not pass 
under the terms of the assignment to D, and that D was not liable to the plain- 
tiff for compensation for the use and occupation of the premises. 

On the 19th August 1891, the plaintilf granted a lease of the premises 
Nos. 159 and 160, Dhurrumtollah, in the town of Calcutta, to one Joseph 
rjaufcer, a veterinary surgeon and stable-keeper for a term, which expired 
on the 31st August 1895. On the 30th September Lauter assigned to one 
Dwarka Nath Mitter [339] the good will and his interest in the business 
of veterinary surgeon and stable-keeper as the same was carried on at the 
said premises, and " all the horses, carriages, stock-in-trade, fixtures, 
furniture and other effects in any wise belonging to or used in the said 
business, and all the right, title, interest, property, claims and demands 
whatsoever of the said Lauter to, in. and upon the said business and other 
the premises ” thereby assigned. The assignment contained {inter aha) 
provisions to the effect that “ on default on the part of the said 
Lauter in payment of the principal money or interest thereby secured, 
or some part thereof, within twonty-four hours after the date appointed 
for payment thereof in case of breach of any of the covenants 
which the said Lauter had entered into with the said Dwarka 
Nath Mitter, then it sould be lawful for the said Dwarka Nath Mitter. 
or his executors, etc., at any time after the expiry of twenty-four hours from 
such default or breach of covenant to enter upon the said premises, or any 
other place in which the horses, carriages, and other chattels ” thereby 
assigned, “ sliould bo or should be supposed to be, to seize the said horses, 
(tc., and either remove them or allow them to remain on the said premises ; 
and also at any time after the expiry of twenty-four hours from such 
default to so!F the horses, carriages, goodwill, chattels and premises ” 
thereby assigned ; “ and also at any time or times to let the said horses, 
carriages, goodwill, chattels and premises, or to grant any lease or leases 
thereof for any term or terms of years upon such terms and conditions, 
and subject to such covenants as he or they should think fit.” Another 
clause prohibitoi^ Lauter from removing any of the chattels, horses, 
carriages, A:c., without the consent of Dwarka Nath Mitter. 

On and shortly after tho 18th July 1895 certain letters passed 
between the pleaders of tho plaintiff and Dwarka Nath Mitter. claiming, 
on tho one side, rent from Dwarka Nath flitter as mortgagee in possess- 
ion of the promises, and on the other side, ropudiating liability for the 

rent, and denying that Dwarka Nath Mitter was in possession of tho 
premises as mortgagee. 

In July 1895 tho plaintiff' brought a suit in the Small Cause Court 
to recover from Lauter and Dwarka Nath Mitter the rent of the pre- 
mises for May and Juno 1895. Tho allegation against [340] Dwarka 
Nath Mitter was that he was jointly liable with Lauter because he was 
t o rnoitgagee in possession of tho stock-in-trade ; but as against Dwarka 
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Nath Mitter the suit was withdrawn on the 21st August 1895. Duri^ 
the suit, a notice, dated the 14th August, was, according to the plaintiti, 
served on Lauter requiring possession of the premises on the 31sb August, 
and claiming in default an enhanced rent of Rs. 500 per month m 
the event of his holding over. A similar notice was served on Dwarka 
Nath Mitter, stating that he would be held jointly liable with Liauter OrigiNAIj 
for the enhanced rent. They did not vacate the premises, tauter 

was adjudicated insolvent on the 10th January 1896 ; but the plaintitt 

did not prove for his debt on the insolvency. Meanwhile, Dwarka Nath 25 C. 338.^ 
Mitter died. The plaintiff in January 1896 sued Lauter and the represen- 
tatives of Dwarka Nath Mitter for compensation for the use and occupa- 
tion of the premises during the period from September to December 1895, 
alleging that Dwarka Nath Mitter was a mortgagee in possession of the 
premises, and also that he had agreed to pay the enhanced rent. ^ The suit 
was transferred to the High Court. The learned J udge who tried it (Ameer 
Ali, J.) found that the notice alleged had been served on Dwarka Nath 
Mitter ; and that his alleged agreement to pay the enhanced rent was not 
proved; but he held that Dwarka Nath Mitter was the mortgagee in 
possession, and as such was as much in the occupation of the premises as 
Lauter himself, and that his representatives were liable for compensation 
for the period in respect of which the suit was brought. He, therefore, 
gave a decree in favour of the plaintiff with costs other than the costs of 
trial of the issue as to the alleged agreement. 

The defendants appealed. 

Mr. Palit and Mr. E. D, Bose, for the appellants.— Dwarka Nath 
Mitter was never in possession of the premises as mortgagee ; he simply 
had a durwan and a clerk there to take charge of the horses, carriages, &o., 
and to see that they were not improperly removed, not to be in possession 
of the premises on his behalf. 

The question raised by the learned Judge as to whether there had 
been use and occupation does not arise, because the plaint was based on an 
express contract. If Dwarka Nath Mitter had been [351] a sub-tenant 
of Lauter*s, or even if he had been a trespasser, he would not be liable in 
an action for compensation for use and occupation. 

On the plaintiff’s own evidence it is clear that Lauter was not holding 
over after the determination of the lease, for he says that Lauter made a 
new agreement with him to pay the enhanced rent. And that being so, 
there could be no holding over by Dwarka Nath Mitter. A suit and a 
decree for compensation for use and occupation must be based upon some 
tenancy. No contract of tenancy can be created in such a case as the 
present. Marquis of Camden v. Batterbury (1). And in all tenancies by 
sufferance there is an underlying assumption that the letting was 
by implication ; there must have been a previous permission to enter 
into possession. [Prinsep, J., referred to the passage in Woodfall on 
Landlord and Tenant, 16th ed. p. 577 : “ A lessee or his assignee 

trespasser ”]. But the holding over must be by the tenant — in 

this case, Lauter ; Dwarka Nath Mitter never was a tenant. The plaintiff 
is endeavouring to convert his notice into a contract, which he cannot do. 

The decision in Hellier v. Sillcox (2), on which the respondents rely, is 
^explained in Churchward v. Ford (3), and does not assist them. 

The Court called upon the respondent’s Counsel. 


(1) (1860) 7 C. B. fN. 8.) 864 (878). (2) (1850) 19 L. J, (N. S.) Q. B. 295. 

(3) (1857) 2 H. N. 446 (449). 
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Mr. Pugh (with him Mr. Hill and Mr. Dunne)^ for the respondent. — ■ 
The argument against us is that the question of uso and occupation does 
not arise. But it was sufficiently raised before the lower Court. It was 
argued without objection on the defendants’ part ; and there is no ground 
of appeal with regard to it. 

It is said that there was no holding over. But it was clearly the interest 
of Dwarka Nath Mibtcr that he and Lauter should not be ejected, but should 
be allowed to have the premises for carrying on the business, which 
otherwise would have suffered greatly. The mortgage was a mortgage, not 
of the stock-in-trade [342] merely, but also of the business and goodwill. 
Any interest that Lauter had in these premises Dwarka Nath Mitter got. 
He was entitled to carry on the business ; and he did carry it on, through 
Lauter, and he got possession of the premises by his durwan and clerk. 
And for the purpose of looking after the stock-in-trade, he took possession 
of the premises. He was de facto in occupation of them, and it was 
essential that he should be, as the lease was coming to an end, and he had 
had the notice referred to served on him. At the time of the mortgage 
it was not an entry as a tenant : but even if he did not enter as a tenant 
at all, still the relation of landlord and tenant might arise by a notice 
given and a subsequent occupation. On the evidence there is use and 
occupation by Dwarka Nath Mitter prior to the end of August. On 
the 14th August the plaintiff did take steps to create the relation of 
landlord and tenant as from the expiration of the lease. The usa 
and occupation by Dwarka Nath Mitter date from the time when ho 
went into possession under the deed of assignment ; Lautor’s tenancy 
is a distinct matter. A man may occupy a place by putting bis goodS’ 
there ; residence is nob necessary. The occupation in such a case as this 
must be actual, r/c occupation. Robinsons. Briggs (1). Where a 
grantor of a bill of sale makes over his goods in such a way that th& 
grantee's durwans open and close the place of business (as they did in 
this case), and wait there to see that nothing is removed therefrom, the 
grantor is no longer in occupation. The assignment is of the goodwill, as 
well as of the stock-in-trade, and that is inseparable from the enjoyment 
of the premises. But then Dwarka Nath would be liable as assignee of 
the lease. But he has power under the assignment to let the premises on 
lease upon such terms as ho may think fit. Lauter also agreed to pay 
the rent ; and the object of that was to maintain Dwarka Nath Mitter's 
hold on tho premises. Ho never said so in any form ; and his whole 
conduct indicated tho contrary. It is nob correct to say that an action 
for compensation for use and occupation must be based on a contract, 
express or implied ; it is more accurate to say that tho defendant must 
have hold or occupied the premises as tenant thereof to the plaintitf, 
[343] or by his permission or sufl’erance — Woodfall on Landlord and 
Tenant, 16bh ed., p. 571. Tlie imnlied contract is raised by law from the 
fact that land belonging to the plaintiff has been occupied by the defendant 
by the plaintiff’s permission — Gibson v. Kirk (2). 

Mr. Hill on the same side. — The very assignment of the goodwill- 
shows that It was to carry with it the right of occupation of tho 
promises whore the business was carried on. Tho powers of the assignee, 
m the event of breach of covenant by Lauter. included a power to let 
the premises fora term of years; and that expression, while appropriate 
to any lease of the business premises, is certainly not appropriate to the 


(U (1870) L R. GRxch. 1. 


(2) (1841)1 Q.B, 850 (866). 
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hire of horses. After default made, Lauter -was only a licensee for 
the purpose of carrying on the business. No doubt the holding over 
would be prima facie a holding over by Lauter. But there are other 
circumstances ; and those are that he could not remove the furniture, or 
even his name-plate on the door, nor could he carry on business 
elsewhere. All the fixtures and chattels were conveyed by the assip- Obiginai.. 
ment ; thev passed by title, and not under any consideration operating ClVlL. 
in bankruptcy, such as apnarent possession. The plaintiff was at liberty — 
to allow both Dwarka Nath Mitter and Lauter to remain on the premises, 26 C. 338. 
and hold them jointly liable, though either of them was at liberty to go 
out. .^s between the landlord and Lauter, the latter could have gone out ; 
but as between Lauter and Dwarka Nath Mitter, Lauter s hands wore 
tied, so that the occupation was the occupation of Dwarka Nath Mitter, 
because he was the only person who could make any effective choice in the 




Mr. Falit called on by the Court only as to the effect of the notice 
and as to the argument that the assignment passed the lease of the 
premises, cited in reply. Churchward v. Ford (1), Towerson v. Jackson (2), 
Ibbs V. Richardson (3), Moore v, Greg (4), and Cox w. Bishop (5). 

[3443 Mr. Pugh in reply on the authorities. 
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The followin gjudgments were delivered by the Court (MacLRAN, C. J. 
and Prinsep and Hill, JJ.) : — • 

Maclean, C. J.— On the 29bh of August 1891, the plaintiff in the 
present suit granted a lease of certain premises Nos. 159-160, Dhurumtol- 
lah Street, in Calcutta, to one Joseph Lauter for a term which expired on 
the 31st August 1895. On the 30th September 1893, Joseph Lauter 
assigned the goodwill and interest and the stock-in-trade, trade fixtures, &c., 
in the business which be then carried on as a veterinary surgeon and 
livery stable-keeper, on the above premises, to one Dwarka Nath Mitter, 
who has since died, and whose representatives are the defendants in the 
present case. 

I will deal at once with the question of the construction of the above 
assignment before going into the further facts of the case. It is contended 
for the plaintiff that the assignment passed the lease as well as the 
stock-in-trade and trade fixtures, &c., but that contention is not, in my 
opinion, well founded. A distinction is drawn between the leasehold 
premises themselves and the goods and chattels in and upon thern. The 
plaintiff says that the lease passed under the terms, goodwill and interest 
of the said Joseph Lauter in the business of veterinary surgeon:’ but I am 
unable to accept this view, or to say that under these words Dwarka Nath 
Mitter became the assignee of the lease, and in expressing this opinion I 
am not unmindful of the clause to be found at p. 29 of the Paper Book, 
which gives Dwarka Nath Mitter a power in certain events, not only to sell 
the chattels, but also to grant a lease of the premises. But in the view I 
take of the case I am not satisfied that this question is very material. 

Passing on to the history of the case, it appears that on the 18th of 
July 1865, a suit was brought by the plaintiff in the Small Cause Court 
against Joseph Lauter and Dwarka Nath Mitter to recover Bs. 740 as the 
rent of the premises for the months of May and June 1895, at the rate of 

' (1) (1857) 2 H A N. 446. (2) L. K. (1891) 2 Q. B. 484. ^ 

(3» (1839)9 Ad. &. E. 849. (4) (1848) 2 Phillips, 717. 

(6) (1667) 8 De. G. M. and G. 815. 

823 



1899 

Jan. 16. 

Appeal 

FROM 

Original 

Civil. 

26 C 338. 


26 Cal. 345 Indian decisions, new series 


CYol. 


Rs. 370 per monfch. It is clear from the letter of the 11th of June 1895 
which is set out at d. 45 of the Paper Book, what was the position 
which the plaintiff thought the appellant occupied in relation to those 
premises. 

[345] The plaintiff treated Dwarka Nath Mibter as mortgagee in 
possession of the premises themselves and as jointly liable with Joseph 
Lauterfor the rent. That position Dwarka Nath Mitter repudiated, and 
doubtless, in consequence of the letter of the 19tb of August 1895, which 
is set out at p. 47 of the Paper Book, the suit in the Small Cause Court 
was withdrawn as aeainst Dwarka Nath Mitter, and the plaintiff had to 
pay his costs. In that letter, Dwarka Nath Mitter, through his pleader 
repudiates any tenancy, and tells the plaintiff what his position is. He 
says: “ What he” (meaning his client, Dwarka Nath Mitter) “ contends 
is that be is not the tenant of your client, nor he is bound to pay to your 
client the rent which be had sued him for. Your client well knows 
the fact that my client has a lien over the stock-in-trade of the said 

Joseph Lauter, as be has advanced Rs. 15,000 to him on the security of 
the same.” 

On the 14bh August 1895, the plaintiff served Dwarka Nath Mitter 
with the notice, which will be found at p. 25 of the Paper Book, and great 
reliance is placed by the respondent on this notice. The plaintiff also sent 
a notice to Joseph Lauter, which will be found at p. 34 of the Paper Book. 

According to the statement in the plaint Joseph Lauter *' consented 
to the said enhancement of rent,” which means, if it mean anything, that 
he consented to hold over on those terms. Dwarka Nath Mitter die^ on 
the 21sb of November 1895, Lauter became a bankrupt on the 10th of 
January 1896, and on the 23rd of January 1896, this suit was instituted, 
claiming as against the representatives of Dwarka Nath Mitter Rs. 2,000 
for the rent, use and occupation of the premises for four months, viz,, 
September, October, November and December 1895. 


Mr. Justice Ameer Ali gave judgment in favour of the plaintiff, and 
hence the present appeal by the representatives of Dwarka Nath Mitter. 

Two questions arise for our consideration : Firsthj, whether the 
allegation made by the plaintiff that Dwarka Nath Mitter agreed bo 
becorne tenant of the premises upon the terms of paying Rs. 500 a 
month IS made out, and, if not : secondly, whether the plaintiff is entitled 
o recover t le sum of Rs. 2,000 upon the footing of use and occupation of 
the premises by Dwarka Nath Mitter. 


[346] The learned Judge in the Court below has found as a fact that 
the agreement set up by the plaintiff has not been made out. but the 
responaenbs invite us to reverse that conclusion. 

• f Hgieemont is nob supported by any documentary evidence, and 
virtually the only evidence in support of it is the evidence of HarishChun- 
er iswas, w o was the sirkar of the plaintiff. He speaks of a certain 
aa ^afch Mitter, but no rent-bills are produced, and, 

evidenro !n I disposed to place much reliance on this 

en^e^vith ^^at it must be 

thrprnor Boot M ^ instance, ho tells us at p. 12 of 

of the unoerfcaintv ^ for not making out rent-bills was because 

be anv uroertaiSv^® . how could there 

that Dwarka Nath\liHfi° ^ » oloi‘r agreement 

sistent with the evideme '‘lo^e^h ^ Furthermore this story is inoon- 

0 of Joseph Lauter, who was called as a witness 
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for the plaintiff, and he says at p. 20 : Thera was a conversation be- 

tween us as to notice at the end of September. I said, the lease is over, 
and Mr. Gupta has put the rent to Rs. 500. What am I to do. I can’t get 
money enough in. Will you help me ?” And he said he would. He said, 
“Sonnie, I will help you. I will give you Rs. 2,000, and he will help with the 
rent up to the end of the season. This was the conversation when the two 
nephews were present. I cannot give you the exact date. I would know 
the nephews if I see them.” That is the evidence of their own witness, and 
it is perfectly inconsistent with the view that Dwarka Nath Mitter was 
under the impression that he had entered into an agreement with the plaint- 
iff to pay any rent in respect of these premises, or to become, as between 
himself and the plaintiff, the tenant of the premises. Again, after Dwarka 
Nath Mitter’s death, the plaintiff treated Lauter as in occupation of the 
premises, as appears from the letter of the 18th of January 1896 set out at 
p. 60 of the Paper Book : “ We are instructed by Babu Nundo Lai Gupta, 
owner of the premises Nos. 159-160, Dhurumtollah Street, hitherto in 
the occupation of. the insolvent above named, to request you will be so 
good as to see that the property belonging to the said insolvent is removed 
at once, and the premises vacated in the course [347] of a day or two,” and 
so forth. That is only a few days before the present plaint was filed, and 
that letter shows that the view then taken by the plaintiff was that the 
premises were,, up to the time of the letter, in the occupation, not of Dwarka 
Nath Mitter, but of the insolvent, and is absolutely inconsistent with the 
idea of any agreement by Dwarka Nath Mitter to become the tenant. I 
agree with Mr. Justice Ameer AH upon this part of the case. 

Then, is the plaintiff entitled to recover anything upon the footing of 
use and occupation ? To enable the plaintiff bo recover upon that footing, 
there must be a tenancy, expressed or implied, there must be evidence of 
the existence of the relation of landlord and tenant, and oXan entry into 
and occupation of the premises attributable to that tenancy. Where are 
those requisites to be found in the present case ? There is no evidence to 
support a claim upon the footing of use and occupation. 

I have already pointed out that by his plaint the plaintiff says that 
Lauter consented to hold over, and this is consistent with the letter of the 
18th of January which treats Lauter as in occupation of the premises. The 
case made by the plaintiff is that Dwarka Nath Mitter was in possession 
of the leasehold premises as mortgagee in possession. To my mind he 
was nothing of the sort. Under the deed he was entitled to keep a durwan 
on the premises, and clerk in charge of the books, &g. He put the durwan 
and clerk on the premises not to take possession of the premises, but to 
look after the cbattels assigned to him by way of mortgage, and he did so 
on the very day that the deed was executed ; and so matters remained up 
to the time of Dwark Nath Mitter’s death. There was no change in the 
position, and he never took possession as mortgagee of the leasehold 
premises. But if he had, Ido not appreciate how this would have assisted 
the plaintiff. The mere fact of his being in possession wo uld not constitute 
the relation of landlord and tenant, so as to entitle the plaintiff to sue for 
use and occupation, 

But it is said that a tenancy is to be implied from the notice of the 
14th of August, Dwarka Nath Mitter being in possession as mortgagee of 
the leasehold premises. I have exposed the fallacy of this latter view. 

But, even if he were, the mere service of such a notice — and [348] 
^hen it was served Dwarka Nath Mitter according' to the plaintiff’s 
•evidence, that of the man who took bba notice, said he had nothing to do 
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1899 with it — will not constitute a tenancy, A mere notice such as that given 
Jan. 16 . in this case does not constitute a contract. When the tenancy terminated 

on the 31sb of August the plaintiff could have adopted one of two courses. 
Appeal jqq could have turned Lauter and his horses and carts and chattels into 
FROM the street, or he could have made a bargain with him or with Dwarka 
Original Nath Mitter for a fresh tenancy. As regards the latter, he adopted neither 
Civil these courses, but on his own statement, he did make a bargain with 

Lauter to hold over on an enhanced rent. 

26 C. 338. There was no express tenancy between the plaintiff and Dwarka Nath 

Mitter; nor is there anything in the circumstances from which any such 
tenancy can be reasonably implied. The facts all tend the other way. 

Unon this part of the case I am unable to agree with the learned' 
Judge in the Court below, and speaking with every respect I am at a 
loss to appreciate the bearing of the case upon which he appears to 
place so much reliance, namely, the case of Ex parte National Guardian 
Assurance Co. In re Francis (1), a long quotation from which is set out in 
the judgment. I may add that I scarcely think we should have heard of 
the present claim had Lauter nob become a bankrupt. 

For the reasons I have given, the appeal must be allowed. The suit 
ought to have been dismissed, and must now be dismissed with costs as . 
against the representatives of Dwarka Nath Mitter, including the costa of 
the appeal. 

PRINSEP, J. — I concur and have nothing to add. 

Hill, J. — I also agree with the views expressed by the Chief 
Justice. 

Appeal allowed. 

Attorneys for the appellant : Messrs. Sen d Co. 

Attorneys for the respondents : Messrs. Morgan d Go. 

H. w. 

26 C. 349 = 3 C.W.N. 190. 

[349] ORIGINAL CIVIL. 

Before Mr. Justice Sale. 

Lutchmanen Chetty V . Siva Prokasa Modeliar.^ 

[I2bh January, 1899.] 

Bitidu law Joint family Partnership — Jyifant so7is-~- Uitakshara law — Promissory 
note, Suit on— Non-joinder of parties— Pleas in bar of suit. 

In a suit on a promissory noto executed by the defendant in favour of a firm 

whose original partners were two brothers, one of whom had previously died, 

leaving an infant son surviving, while the other, who also had infant sons, was 

at the date of the execution of the note, sole surviving partner of the firm *• 

^ ffeld, that a Hindu infant who by birth or inheritance becomes entitled to au 

interest in a joint family business does not necessarily become a member of the 

trading partnership carrying on the business. There must bo some consentient 

act to that efioot on the p^rt of the infant and his partners. Even, therefore, where 

parties are governed by the Mitakshara law an infant need not be joined as a oo- 

piaintiff ma suit by the father to recover a trade debt. Decrees obtained insuoh 

suits by or against the managers of the business are presumed to have beea 

obtained by or ag^nst them in their representative capacity, and will be binding 
on the whole joint family, 

• Original Civil Suit No. 66 of 1895. 

(1) (1878) L, R. 10 Oh. D. 408 (413). 
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Bissmur Lall Sahoo v, Ltich^mssur Singh (1); PeUtm Dosa v. Ramdhone 

Doss (2) and Ra^nsebub v. Ramlall Eoondoo (3j referred to. 

[ReU on. l91nd.Cas. 6; R., 25 A, 378 (384) = 23 A.W.N. 76 ; 29 A. 176 = 4 A.L.J, 99 = 

A.W.N. (1907) 13; 34 A. 549 (566) = 9 A.L.J. 819 (837) (F.B,) — 15 Ind. Cae. 126 

(134) • 37 B. 340=14 Bom. Li.R. 840 (843) = 17 Ind. Cas. 193 (194) ; 7 Ind. Gas. 

584 (585) =4 8.L.K. 2 (4 & 7) ; 69 P.R. 1906 = 118 P.L.R. 1906.] 

The plaintiff and one A.B.L.N. Bamanathen Chetfcy were undivided 
brothers constituting a joint family governed by the Mitakshara law. They 
carried on a business together at Devakotta in the Madras Presidency, 
and subseouently opened a branch business in Oalcutta in the name of 
Bamanath Chetty, who was the elder brother, which was managed on 
their behalf by a goTuasidh of the name of Viena Bamanathen Chetty. In 
1889 moneys were advanced to the defendant by the Calcutta firm through 
the gomastah. In March 1890 the plaintiffs brother, Bamanathen Chetty. 
died intestate leaving an only son. The business continued in the name 
of the deceased brother, and there were further monetary transactions 
between the firm and the [ 350 ] defendant, and an account was finally 
taken and adjusted of the dealings between the defendant and the firm of 
Bamanathen Chetty. when a sum of Bs. 12,000 was found due by the 
defendant to the firm, and for that sum and interest a promissory note, the 
subject of this suit, was executed by the defendant in favour of the firm on 
31st January 1891, and given by the defendant to the (yowasia/i Viena 
Bamanathen Chetty for and in respect of the debt due to the firm. 

The defendant relied mainly in bar of the suit on the plea that all 
necessary parties to the suit bad not been joined as plaintiffs. 

The plaintiff, it was proved, had four sons living, the eldest of whom 
was nine or nine and-a-half, while the youngest was born since the institu- 
tion of the suit. The son of the deceased brother Bamanathen Chetty died 
after the institution of the suit, leaving only a daughter. The plaintiff 
and his brother Bamanathen Chetty carried on their business both in 
Calcutta and at Devakotta jointly for the benefit of themselves and their 
families, and since the death of the plaintiff’s brother the businesses were 
carried on for the benefit of the members of the joint family by the plaintiff 
as the manager or head of the family. 

The defendant raised the contention that as the family was governed 
by the Mitakshara law the plaintiff’s sons on birth became co-sbarers in 
the joint family properties, which included the note in suit ; that they 
succeeded to a share in the joint family property by inheritance on the 
death of their father’s brother Bamanathen Chetty ; that as such co-sharers 
they were necessary parties to the suit, and should have been joined as 
plaintiffs. It was not, however, shewn that the infants had been admitted 
into the trading partnership or taken any part in the business or exercised 
any control therein, or that the business was an ancestral business, or that 
the Calcutta business was started by the brothers with ancestral funds as 
distinguished from their own acquisitions. 

None of the plaintiff’s sons were in existence at the time the dealings 
with the defendant commenced. At the date of the execution of the note in 
suit the plaintiff’s eldest son was pi’obably in existence, and the plaintiff’s 
brother’s son was also in existence, but it did not appear when he was 
born. 

[ 351 ] Mr. Chakravarti (Mr. Woodroffe with him), for the plaintiff. — 
This suit is brought on a promissory note executed for the sum of 
Bs. 12,000. The execution of the note is admitted, and the only defence is 


(1) 6I.A. 223. 


(2) (1848) Taylor. 279 
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whefcberthe plaintiff is entitled alone to maintain this suit. The note is 
in the name of the firm under which the Calcutta business was carried on. 
The note remained with the agent of the firm and was afterwards made 
over to the custody of the plaintiff. At the time the note was given the 
plaintiff was the sole partner of the business. His other partner was dead. 
We are now suing as the sole partner of the firm in whose favour the note 
was given. Lindley on Partnershin, 5th Ed., p. 274. There is no question 
as to any assignment. At the date the note was given there is no doubt 
that the plaintiff’s brother was dead. 

Mr. Henderson (Mr. Knight with him), for the defendant. — The 
property of the firm was joint. The suit should be brought in the joint 
name.s and nob in the name of the plaintiff alone. Kamsehak v. Ramlall 
Koondoo (l). The eldest son of the plaintiff was alive at the time of 
these transactions and, if it was joint property, each son at the time of 
birth became interested in the firm. At no time was Lutchmanen Chettv 
entitled to the exclusion of bis sons. Surju Prasad Singh v. Ktuahish 
Ali (2), Woedroffe’s Evidence Act, pp. 620, 692. 

Mr. Chakravarti, in reply. — -The fact that an infant has an interest 
in the firm does not make him a necessary party to the suit, see s, 247, 
Indian Contract Act. The case of Ramsehnk v. Ramlall Koondoo (1) does 
nob assist the Court. There was no question there as to any party being 
an infant. There the parties were the actual partners. There was no 
infant. Bub if a member of a family takes out funds and starts a business 
of his own there is no presumption that there is any joint family busi- 
ness. If the infants do not become partners why cannot the sole surviv- 
ing partner alone sue. In the case of the minor the contract must have 
been with the guardian. Every partner is entitled to give a discharge, 
but an infant cannot: Rampartab Savirathrai v. Foolihai (3). [3523 

Besides, three or four members of a Mitakshara family may start a 
business and ail contribute out of the joint funds of their family, but that 
does not make it a joint family business. The cases cited are cases of 
an ancestral business where the right accrues by inheritance. There is 
no evidence here that the infants were taken in as partners. If two 
persons choose to start a business of their own and a son is born, does 
he immediately become a partner in the business? He must be admitted 
or become so by law. Each partner is an agent of the other, but an 
infant cannot be tlie agent of all. [SALE, J. — An infant can be made 
liable by a manager to a certain extent in an ancestral business.] Persons 
without their consent cannot bo made partners, and these infants are of 
such tender years that they cannot give their consent. The letters of 
administration sliow that this was a business started with their own 
money by the brothers. Mayne's Hindu Law, s. 274. Trevelyan on 
Minors, p. 185. Bunasce Singh v. Soodisi Lall (4), Amnachala 

Pillai V. Vnthiahnga Mndaligar (5). The plaintiff besides is the manager 
of the family. 


JUDGMENT. 

Sale, J. The plaintiff in this case claims judgment for the amount 
of principal and interest due on a promissory note executed by the defend- 
ant on the 31st January 1891. 

The note is executed in favour of A. R. L. N. Ramanatben Chebty, 
^ that t he jilaintiff and one A.R.L N. Ramanatben Ghotty were 

(9) 4 A. 512. 

(5) 6 M. 27. 


(1) G 0. 815. 
U) 7 C. 739. 
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undivided brothers constituting a joint family govei'ned by the Mitakshara 
law. They carried on a business together at Devakotta in the Madras 
Presidency and subsequently opened a branch business, in Calcutta in the 
name of Ramanath Chetby, who was the elder brother, which was managed 
on their behalf by a gomastah of the name of Yiena Ramanathen Chetby. 
In the year 1889, dealings were commenced with the defendant, moneys 
being advanced to him by the Calcutta firm through their gomastah Yiena 
Ramanathen Chebty. In the month of March 1890 the plaintiff’s brother 
Ramanathen Chetby died intestate leaving an only son. The business in 
Calcutta was continued in the name of the deceased brother, and there 
were further dealings between the [353] firm of Ramanathan Chetty 
and the defendant till some time shortly before the execution of the 
promissory note in suic. It has been proved that an account was taken 
and adjusted of the dealings between the defendant and the firm of 
Ramanathen Chetty ; that a sum of Rs. 12,000 was found due by the 
defendant to the firm : and that for that sum and interest the note in suit 
was executed in the name of the firm and was given by the defendant bo 
the gomastah Yiena Ramanathen Chetty for and in respect of the debt 
due to the firm. The defendant has filed three different written statements 
raising various grounds of defence, and there has been a considerable 
body of evidence adduced both at the hearing and on two commissions 
which were issued by this Court, At the hearing no serious attempt was 
made upon the evidence bo contest the plaintiff’s claim on the merits, but a 
plea of non-joinder of patties as plaintiffs was relied on in bar of the suit. 
The plea was raised in the second and third written statements after evi- 
dence had been taken on the first of the commissions issued by this Court. 
The facts which have been proved, and which it is necessary to state relative 
to this plea, are as follows : The plaintiff has now four sons living, the 
eldest of whom is nine or nine and-a-halE years old, the youngest having 
been born since the institution of this suit. The son of the plaintiff’s 
brother Ramanathen Chetty has died since the institution of this suit 
leaving only a daughter. The plaintiff and his brother Ramanathen Chetty 
carried on their business both in Calcutta and at Devakotta jointly for the 
benefit of themselves and of their families, and since the death of Rama- 
nathen Chebty the businesses have been carried on for the benefit of the 
members of the joint family by the plaintiff as the manager or head of 
the family. It has nob been shown by whom the Devakotta business was 
started, nor has it been shewn that it was an ancestral business, that 
is to say, a business which descended to the plaintiff and his brother from 
their father or their ancestors. Nor does it appear that the Calcutta 
business was started by the brothers with ancestral funds, as distinguished 
from their own acquisitions. None of the plaintiff’s sons were in existence 
at the time the dealings with the defendant commenced. At the date of 
the execution of the note in suit [354] the plaintiff’s eldest son was pro- 
bably in existence, and the plaintiff’s brother’s son was also in existence, 
but it does not appear when he was born. 

It is contended that the family being governed by the Mitakshara 
law, the plaintiff’s sons on birth became co-sharers in the joint family 
properties, which included the note in suit, and that moreover they suc- 
ceeded to a share in the joint family property by inheritance on the death 
of their father’s brother Ramanathen Chetty, and that as such co-sharer& 
they are necessary parties to the suit, and should have been joined as 
plaintiffs. A plea of non-joinder of plaintiffs in an action of contract is a 
plea in bar of the suit, and if established at the hearing must, as explained 
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in the case of Ramsebuk v. Rainlall Koondoo (1), result in the dismissal of 
tbe suit. 

No authority has been cited to show that infant members of 
a ITiodu co-parcenary must be joined as co-plaintilTs in suits to 
recover claims arising out of a joint family business managed 
by adult members of the family. A debtor of a firm carrying on a joint 
family business is no doubt entitled to insist that all his co-contractors 
should join as plaintiffs in a suit instituted to recover the debt, but on 
■what principle can it be said that infants, possibly of tender years as in 
this case, who are not shown to have been admitted into the trading part- 
nership or to have taken any part in the business or exercised any control 
therein, are in any sense co-contractors of the debtor? A trade like other 
personal property is descendible amongst Hindus, but it does not follow 
that a Hindu infant, who by birth or inheritance becomes entitled to an 
interest in a joint family business, becomes at the same time a member of 
the trading partnership which carries on the business. He can only 
become a member of the partnership by a consentient act on the part of 
himself and his partners, and it was on this ground held by the late Sup- 
reme Court that an infant of tender years, whose name was used in a 
partnership business, need not be joined as a co-nlaintiff in a suit by the 
father to recover a trade debt. Return Doss v. Ramdhone Doss (2). 

[355] It is true that the parties in that case were not governed by 
the Mitakshara law, and that the infant was not entitled to a share in the 
joint estate, but it seems to me that the same principle would have 
applied if the infant had been a member of a co-parcenary governed by the 
Mitakshara law. 

In the case of Ramsebuk v. Ramlall Koondoo, already cited, the plea of 
non-joinder was held to be established on principles applicable to a case 
of an ordinary contractual partnership, although the plaintiffs, both origi- 
nal and added, were all members of a joint family governed by the Mitak- 
shara law, and the debt sought to be recovered was a debt due in respect 
of the joint family business. Moreover, it is not necessary, in order to 
bind the interest of infant members of a Hindu co-parcenary, that they 
should he joined as co-plaintiffs in suits instituted by the adult members 
of the family who carry on the joint family business or contracts entered 
into with the firm, because decrees obtained in such suits by or against the 
managers of the business will be presumed to have been obtained by or 
against them in their representative capacity, and will be binding on the 
whole joint family — Bissessur Ball SaJioo v. LiicJwiessur Singh (3). It 
is settled law in England that dormant partners may join as co-plaintiffs 
in suits on contracts entered into with the firm, but that they need not 

% ' on Partnership, 5th Edition, Yol. I, p. 276. 

It would seem that this rule would apply with greater force to the 
case of infant co-sharers of a Hindu joint family, who have not in fact 
been admitted into the trading partnership by which the family business is 
carried on for the mutual benefit of all the members of the family. 

In the present case the evidence shows that tlie only original partners 
of the firm in whoso name the note in suit was given were the plaintiff and 
his brother Karaanathon Chotty. and upon the death of the latter, and at 
the date of the note, the plaintiff was the sole surviving partner of the 
firm, and that as such and as the managing member of the family he con- 
tinued to carry on the business of the firm in Calcutta, until it was closed. 

(1) 6 C, 815, (2) (1848) Taylor, 279. (3) 6 I, A. 233. 
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[3563 These facts ia my opinion are sufficient to establish the plaint- 
iff’s right to maintain this suit in his own name, without joining his sons 
as co-plaintiffs. Nor is the gomastah Viena Ramanathen Chebty a 
necessary party to this suit, as it has been shown that the defendant’s 
dealings with him throughout were as agent of the firm, and that it was in 
that capacity the note in suit was given to him. 

The result is that there must be judgment for the plaintiff for the 
amount claimed with costs of suit, including the costs of the commissions 
on scale 2. 

Attorneys for the defendant : Messrs. Orr, Robertson d Burton. 

Attorneys for the plaintiff : Messrs. Wilson d Chatterjee. 
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APPELLATE CIVIL. 

Before Mr. Justice Banerjee and Mr. Justice Rampini. 


Kashi Chandra Chuckerbutty {Plaintiff) v. Kailash Chandra 
Bandopadhya and others {Defendants) ^ [18bh January. 1899.] 

Mesiie profiiSy Suit jor — Turn of worship — Right of suit — A suit for wasilat in respect of 
profits derived from a turn of worship^ xohziher maintainable, 

A suit for wasilatt in respect of profits derived from a turn of worship, which 
are in their nature uncertain and voluntary, is not maintainable. 

Ramessur Mookerjeev. Ishan Chunier Mookerjee (1) followed. 

IDisB., 17 M.L.J. 493 (494) ; R., 13 G.L.J. 449= 16 C.W.N. 347 (350) = 10 lud. Gas. 
41; D., 27 C. 30(33).] 

This appeal arose out of an action for mesne profits. The allegation 
of the plaintiff was that he had purchased a jama out of the dehutter of a 
goddess Kali in the village of Lakshmipur, as also the right to the turn of 
worship of the said goddess, in the name of his wife, but that the 
defendants dispossessed him from the said jama and turn of worship on 
the Ist Aughran 1299 ; that he had then to institute a suit against the 
defendants to recover possession [3573 of the said jama and turn of 
worship, a decree was passed in his favour, and in execution of that 
decree he had obtained possession of the land in dispute, as well as of the 
turn of worship. The plaintiff thereupon brought this action for recovery 
■of profits, (realized from the land as well as from the turn of worship), 
which were unjustly appropriated by the defendants, for the period he was 
kept out of possession by them. The defence mainly was that the suit 
was not maintainable, and that the claim was excessive. The Court of 
first instance decreed the plaintiff’s suit against the defendants Nos. 1 and 
3 for a certain amount, and dismissed the suit against defendant No. 2. 
On appeal by defendant No. 3 to the Subordinate Judge the whole suit of 
the plaintiff was dismissed. From this decision the plaintiff appealed to 
the High Court. 

Babu Surendra Chunder Sen, for the appellant. 

Babu Tara Kishore Ghowdhry and Babu Bidku Bhusan Ganguli, for 
the respondents. 

• Appeal from Appellate Decree No. 1427 of 1897, against the decree of Babu Jogendra 
Nath Roy, Subordinate Judge of Jessore, dated the 5th of May 1897, reversing thedeoree 
jof Babu Puma Chandra Obowdhry, Munsif of Narail, dated the 27th of May, 1896. 

(1) (1868) 10 W.R. 457. 
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The judgment of the High Court (Banertee and Rampinj, JJ.) was 
as follows : — 

JUDGMENT. 

This appeal arises out of a suit for xvasilat in respect of a certain turn 
of worship and of certain land. The suit %vas brought against three persons. 
Their defence was, shortly, a denial of liability. 

The Court of first instance decreed the suit against defendants Nos. 

1 and 3 for a certain amount, and dismissed the suit as against defendant 
No. 2. Thereupon defendant No. 3 preferred an apneal, and, on the appeal 
of that defendant, the whole suit has been dismissed by the lower appellate 
Court, on the ground that no suit for xcasilat could lie in respect of profits 
derived from a turn of worship. 

In second appeal it is contended, on behalf of the plaintiff-appellant, 
first, that the lower appellate Court is wrong in holding that no suit for 
loastlat, in respect of profits derived from a turn of worship, could lie ; and, 
secondly, that the lower appellate Court is w'rong in dismissing the whole 
suit when a part of the claim was for tcasilal in respect of land. 

[358] We are of opinion that the first contention of the appellant is 
untenable. It has been found, and it is practically undisputed, that the 
ofierings to the idol, which constituted the profits of the sliehait during 
his turn of worship, are in their nature uncertain and voluntary. That 
being so it cannot be said that the plaintiff is entitled to recover from the 
defendants that which they have received out of the offerings made by 
votaries during the time that the worship was performed by them, even if 
the plaintiff was the person entitled to perform the worship during that 
time. In so far as the offerings were intended for the idol the plaintiff can 
have no personal claim to them, and in so far as they were intended for 
the slicbait of the idol they, being in their nature voluntary, must be taken 
to have been intended for the person who was then performing the worship, 
whether rightfully or wrongfully, as against any other person who had a 
better title to perform the worship during the same time. 

Upon neither view can the plaintiff claim to recover the amount. 

It has been argued that, if the plaintiff’s right to perform the worship 
during his proper turn had not been interfered with by the defendant, he 
would have made some profit. But what the amount of that profit would 
have been is wholly uncertain, and there is no knowing whether any 
votaries would have paid anything if they knew that it would go to the 
plaintitt, and not to the defendant, who was then actually performing the 
duties of a shchait. 

The view we take is in accordance with the decision of this Court in 
the case of Raxnessur Mookerjee v. Ishaxi Chiaider Mookcrjce (1). 

The second contention of the appellant is one on which he is entitled 
to succeed. The plaint shows that the suit was for wasilat in respect, 
not only of a turn of worship, but also of certain land; and, so far as the 
latter claim goes, it is not disputed that the suit is maintainable. 

The learned vakil for defendant No. 3 asks us to absolve his [ 359 ] 
client from liability on the ground that defendant No. 3 did not interfere 
with the possession of the plaintiff. 

Whether that is so or not is a question of fact which will have to be 
determined by the lower appellate Court. 

The result is that the decree of the lower appellate Court must be 
sot aside and the case sent back to that Court in order that it may 


(1) 10 W, R. 457. 
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dispose of the appeal after determining the question, what is the amount 
the plaintiff is entitled to recover as mesne profits on account of his 
having been kept out of possession of the land referred to in the plaint, and 
against which of the defendants. Other questions arising in the case will 
also have to be dealt with by the lower appellate Court. 

The costs of this appeal will abide the result, and will be awarded in 
proportion to the success and failure of the parties in the lower appellate 
Court. 

S.G.G. Appeal allowed. Case remanded, 

26 G. 359. 
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CEIMINAL REVISION. 


Before Mr, Justice Prinsepand Mr, Justice Stanley, 


Chandra Mohan Banbrjee {Petitioner) v, Balfour 
{Opposite party), ^ [22nd February, 1899. j 

Sanction for Prosecution— Criminal Procedure Code {Act Fo/ 1898), s. 195— Presidency 
Magistrate, Jurisdiction of— Penal Cods {Act XLV of 1860), ss. 116, 193— Abetment 
— Instigating person to give false evidence, 

B, without having obtained sanction under s. 195 of the Criminal Procedure 
Code, charged C before the Chief Presidency Migistrate with instigating her to 
give false evidence in a certain divorce suitiu which C was co-respondent. 

Beldt that the Chief Presidency Magistrate had no jurisdiction to try the 
case without the sanction of the Court before which the divorce proceedings 

[3603 were pending, as the offence charged was alleged to have been committed 
in relation to those proceedings. 

[D., 26 C. 786 (790).] 

i'oR fihe purpose of this report the facts are sufficiently stated in the 
judgment. 

Sir Griffith Evans, Mr. Allen, Mr. J. G. Woodroffe, and Baboo 
Dasaratht Sanyal, for the petitioner. 

Mr. P. L, Eoyt for the opposite party. 

The judgment of the Court (Prinsep and Stanley, JJ.) was as 
follows : — 


JUDGMENT. 

i-u- ^ a divorce had been made on the original side of 

this Court, Mrs. Mary Balfour complained to the Magistrate that an 

ofience, being one under S3. 116 and 193 of the Indian Penal Code, had 

been commibced iu reference to her, inasmuch as an attempt had been 
made to instigate her to give false evidence in that matter on behalf of the 
co-respondent. An objection was at once taken that the Magistrate had 
no jurisdiction to take cognizance of the offence without sanction of the 
Court before which the proceedings in the matter of the divorce case 
wore pending, and the Chief Presidency Magistrate has over-ruled this 

objection, holding that no sanction was necessary. It seems to us havint? 

regard to the terms of sub-s. W, cl. (1), s. 195 of the Code of Criminal 

Procedure read with cl. (3), that the sanction of the Court, before which 

the divorce suit is pending and in which Mrs. Mary Balfour is a witness 

13 absolutely necessary. The alleged offence is in relation to the proceed- 

mgs m that Court. The rule will, therefore, be made absolute and the 
Presidency Magistrate’s Court set aside. ' 

-1 ^’^' Rule absolute. 

T. * ®®’‘sion No. 945 of 1898, made against the order nassed hv T A 
Esq., Chief Presidency Magistrate, Calcutta, dated 20th December 1898 ^ ^ 
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[361] APPEAL FROM ORIGINAL CIVIL. 

Before Sir Francis W. Maclean, K.GJ.E, Chief Justice, Mr. Justice 

Prinsep and Mr. Justice Ameer AH. 

TooLSEE Money Dassee and others (Dc/ejtianis) v . Sudevi 
Dassee and others { Plaintiffs ).^ [17th February. 1899.] 

Appeal-Order ref to s^t aside aivnrd—LpttPrs Patent, Bigh Court. 1865. cl. 15— 

Code of Civil Procedure {dot XIV of 1882), ss. 2,5SQ — PreUmviary objeciicn to 
appeal— Costs. 

An order made by a Judge of the High Court in the exercise of original civil 
jurisdiction refu'iing to set aside an award is a “ judgment” within the meaning 
of c). 15 of the Letters Patent of the High Court ; and an appeal therefore lies 
from such an order to the High Court in its appellate jurisdiction. 

Such an appeal is n<'t restricted bv s. 588 of tbe Code of Civil Procedure. 

IJurrish Chundcr Chowihry v. A'n^i Sunderi Debi (1). referred to. 

On an application to have an award set aside by reason of misconduct on the 
part of the arbitrators their action alleged was held not to amount to miscon- 
duct, and therefore ihe defendants were not entitled to have tbe award set aside. 

An appeal was dismissed with costs notwitbstanding that almost the whole 
time occupied in tbe hearing of the case on appeal was taken up by the argu- 
ment on a preliminary objection that no appeal lay, which was taken by the 
respondents and was unsuccessful. 

[P.. 25 M. 555 (5581 = 11 M.L J. 346 (347) ; R.. 35 M. 1 = 8 Ind. Cas. 34.0 = 21 M.L.J. 

1 = 8 M L.T. 453 ; 14C.LJ. 483 = 12 Ind. Cas. 745 (747) ; D., 9 C.W.N. 602 
(504) ] 

This suit was brought for the return of certain jewelry, and in the 
course of it, the questions at issue between the parties were referred to 
arbitrators. The order of reference, together with the record, was sent to 
them on the 26th May 1897. Notice was given to the parties that the 
first meeting before the arbitrators would be held on the loth August 1897. 
The aunellants (defendants in the suit) attended, and found that some of 
the other parties were represented bv their attorneys ; tbev therefore applied 
for, and obtained, a postponement of tlio meeting to the [362] 18th August. 
Several other meetings were held without any dobaite result. The sixth 
meeting was Oxnd for Sunday, the 21st November ; and the appellants’ 
attorney wrote to tho arbitrators, protes'ing against the bolding of meetings 
on Sundays or outofotB^o hours, thro itening that if the meetings were so 
held he would withdraw from the proceedings. The meeting, however, 
was adjourned for tliree weeks. It was subsequently postponed to the 
3rd January 1898 and then to the 1st February. On the 7th January the 
arbitrators suddenly issue 1 notices for the meeting to be held that evening 
at 6 30 ; this notice was sent to the appellants but not to their attorney. 
Objection was raised and the meeting was convened the next morning at 
7-30. The defendants were nob present either in person or by their 
attorney. 

A correspondence ensued ; the award was made : and the defendants 
applied to Sale, J., to set aside tho award, lie refused the application 
by an order made on the 22nd March 1898. 

Tho learned Judge made bis decree in the suit subsequently, namely, 
on tho 5th May 1898. 


Appeal from Origiual Civil No. 10 of 180^ from tho order of Mr. Justice Sale in 
Suit No. 58G of 1895. 

(1) 0 C. 482 = 10 I. A. 4. 
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The defendants appealed against the order of the 22nd March 1898. 

Mr. Woodroffe and Mr. Garths for the appellants. 

Mr. Bonnerjee and Dunne, for the respondents, raised a preliminary 
objection to the aF^)eal. This is an interlocutory order, and is not 
appealable. If the defendants had waited until the decree of the 5th May, 
and had then appealed, they could in that appaal have questioned the 
propriety of this order ; but they filed the present appeal in April, No 
appeal lies against this order ; because cl. 15 of the Letters Patent of 1865 
is made subject to the legislative powers of the Governor-General in Council 
and the Civil Proaedure Code has modified it ; and, to the extent that 
appeals are limited by s. 588, has prevented any appeal, under cl. 15 of 
the Letters Patent, from an interlocutory order. There is a unanimous 
series of decisions in the Indian Courts that cl. 15 of the Letters Patent 
must be taken to be modified by s. 538 of the Code — Achaya v. [363] 
Batnavelu (1); In re Rajagopal (2); Vasudeva Upadyaya v. Visvaraja 
Thirthasami (3) ; Banna Bibi v. Mehdi Husain (4). Clause 44 of the 
Letters Patent expressly makes the powers of the High Court, thereby 

conferred, subject to the legislative powers of the Governor-General in 
Council. 

The decision in the case of Hurrish Chunder Choiodhry v. Kali 
Sunderi Dehi ^5) is, no doubt, against me ; but the observations of the 
Privy Council as to the right of appeal there must be taken as having 
reference only to that particular case, and not as laying down a general 
principle of such far-reaching consequences. 

The order now questioned is not a final order, and it has been followed 

by a ludgment : the order cannot under any circumstances be called a 

judgment, but is governed by s. 591 of the Code. Such orders then 

as are concemplated by s. 588 are orders made before the final decree in 

the case, *.e., are interlocutory orders. Those orders not referred to in 

s. 588 may be made the subject of an appeal if the decree by which they 

are followed is appealable. If this Court sets aside this order, the result 

will be that the award and the decree will stand while the order itself 

would be set aside. [Amebr Ali, J.~ In In the goods of Indra Chandra 

(6) Pigob, J., seems to take the observations of the Privy Council in 

Hurrtsh Chunder Chowdhry*s case (5) as laying down principles of general 

applicatioUj . The judgment of this Court in that case may be explained 

by saying that there the Court held that Sale, J., had no jurisdiction to 

make the order, and the appeal Court, therefore, was entitled to hear an 

appeal from it and to set it aside ; and the case came before the Court, nob 

under the Code, but under the Probate aud Administration Act. An order 

setting aside an award is an interlocutory order, and is not open to appeal 

■OTcenC in an [364] aopeal from the decree — Mothooranaih Tetvaree v. 

Brindahun Tewaree (7). In all civil matters of original jurisdiction com- 

mg before the Court, cl. 15 of the Letters Patent is governed by the Civil 

Procedure Code — Navivahoo v. Narotamdas Gandas (8); Justice of the 

Peace for Calcutta v. Oriental Gas Company (9). Section 588 of the Code, 

taken with &. 591, deals with interlocutory orders ; s. 244 deals with orders 

made after a final decree. An appeal lies against a decree given in accord- 

anoe with an award under s. 522 of the Code ; and that section has recently 

been held to iimlude an invalid or illegal award— Zale Prosanno Ghose v. 
Jdajam Kant Chatterjee (10). 


(1) 9 M. 253. (2) 9 M. 447. 

(5) 9 0. 4fi2. (6) 23 0, 580. 

<9) 8 B.L.R. 433 (463). 


(3) 20 M. 407. 
(7) 14 W.R. 327. 
(10) 25 C. 141. 


(4) 11 A. 376. 
(8) 7 B. 5. 
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'^Ir.Woodroffe, for the appellants. — A Judge exercising the original 
civil jurisdiction of the High Court is not subordinate to the High Court ; 
he is " the High Court.” No appeal lies or can lie, under the Civil 
Procedure Code, from the decree or order of the High Court in the 
exercise of its original civil jurisdiction ; the appeal is by virtue of cl. 15 of 
the Letters Patent. Chapter XLI of the Code deals with appeals from 
one Court to another and higher Court, and not with appeals from one 
branch of the High Court to another. Section 588 of the Code no doubt 
governs the High Court in all matters coming before it under the Code ; 
but it does not touch the right of appeal under the Letters Patent. The 
case of In re Rajagopal (1) is not in point, because s. 413 of the Code 
makes the rejection of an application to sue in forma /.(aitpcrrs a bar to any 
further proceedings except on compliance with certain terms ; and the 
matter, therefore, was regulated by the Code. The same observation 
applies to tlie decision in Banno Bibi v. Mehdi Husain The case of 
Navivnhoo v. Naroiamdas Candas (3) was decided before the Privy 
Council’s judgment was given in Ilurrish Chunder CJiotodhry's case (4) 
and the decision in Vasitdeva Upadyaya [ 365 ] V. Visvaraja Thirthasami v5) 
is not consistent with itself. A refusal to confirm an award is a 
“ judgment ” and is appealable — Hoioard v. Wilson (6); and a refusal to 
set aside the award should likewise be deemed so. In the case cited the 
order came under the Letters Patent ; in the case of Ambica Dasia v. 
Nadyar Chand Pal (7), which dissented from Howard v. T7i/son, the order 
did not come under the Letters Patent but under the Code. The word 
*' judgment ” in the Letters Patent is purposely used so as to include 
decisions whether interlocutory or final ; and the authorities show that 
anything is a “ judgment ” within cl. 15 of the Letters Patent which 
determines any right. The order we complain of did determine a right ; 
the decree merely followed it as a matter of course. 

Mr. Bonnerjee in reply on the objection. — The argument that 
appeals from the original side of the Court can only be made 
under the Letters Patent is not sound ; because, under s. 2 of the/ 
Civil Procedure Code, the term “ District Court” includes the High Court 
in its original civil jurisdiction. Section 540 applies to the High Court, 
because it is not one of the excepted sections ; and therefore the High 
Court exercising original civil jurisdiction is in reality distinct from the 
High Court exercising appellate jurisdiction. 

If the contention of the appellants as to cl. 15 of the Letters Patent 
is correct, then, if under s. 321, Sale, J., had set aside this award, there 
would have been an appeal; but no such appeal would be allowed in the 
mofussil because it would be a more interlocutory order, so that there 
would bo more appeals from the original side of the High Cout than from 
mofussil Courts. 

[Their Lordships decided to hear the appeal. After a little time, the 
Court, without calling upon Mr, Bonnerjee, expressed itself opposed to the 
appellants on the merits, and called upon Counsel to argue the question of 
costs. J 

[366] Mr. Woodroffc. — If the appeal had been heard as to its merits 
on the first day it would, as we have seen, been quickly disposed of. The 
I'espondents, however, have raised the preliminary objection, and it has 


(1) 0 M. 447. (2) 11 A. 375. (3) 7 B. 5. (4) 9 0. 492 = L.R. 10 I k. 4. 

(5) 20 M. 407. (6) 4 C. 231. (7) 11 0. 172, 
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taken about two whole days to discuss it. The objection has been over- 
ruled, and the appellants ought to have the costs of these two days — 
Tarachand Mooherjee V, Jadoonath Mookerjee (1). 

Mr. Bonnerjee. — When an appeal is brought, the respondent is entitled 
to raise a preliminary objection as to its admissibility, and if it be nob 
unreasonable be ought not to be made to pay all costs relating to it if the 
objection is disallowed. 

The following judgments were delivered by the Court (MacLEAN, 
G. J., and Prbnsep and Ameer Ali. JJ.) 

JUDGMENTS. 

Maceean, C. J. — This is an appeal from an order of Mr. Justice Sale, 
dated the 22nd March 1898, refusing bo set aside an award made in the 
suit. 

The suit was for the recovery of jewellery of the value of Rs. 2,600 
or thereabouts : it was by consent referred to arbitration on the 22nd 
February, 1897, and the award, which the present appellants seek to set 
aside, was made on the 9bh January 1898. 

Ibis sought to set aside the award on the ground of the misconduct of 
the arbitrators. 

A preliminary objection, however, has been taken on behalf of the 
respondents (the successful plaintiffs in the suit) that no appeal lies to 
this Court, and that contention is based on two grounds, (1) that the right 
of appeal from the decision of a single Judge conferred by cl. 15 of the 
Letters Patent of 1865 is controlled by s. 583 of the Code of Civil Pro- 
cedure, and (2) that the decision of Mr. Justice Sale is not a ‘ judgment” 
within the meaning of cl. 15 of the Letters Patent. 

To my mind the first of these points has been authoritatively decided 
against the view of the present respondents by the Judicial Committee of 
the Privy Council in the^case of Hurrish [367] Chtcnder Chowdhry v. 
Kali Siindert Debi (2). I need not travel into the facts of that case, 
but there their Lordships said at p. 491 of the report in the Indian 
Law Reports : “ It only remains to observe that their Lordships do 

nob think that s. 588 of Act X of 1877, which has the effect of 
restricting certain appeals, applies to such a case as this where the 
appeal is from one of the Judges of the Court to the Full Court.” It is clear 
from the report that the point was elaborately argued, and the clear 
expression of their Lordships’ opinion must be read in connection with 
that argument. Bub we are told there are reported decisions of the High 
Courts of India which conflict with this view of the Privy Council, and that 
there is virtually a currant of judicial authorities in this country against the 
view. Great reliance is placed upon a decision of the Allahabad High Court 
in Banno Bihisr. Mehdi Husain {3) , but the reasons there given for dis- 
tinguishing that case from the one in the Privy Council are not to my mind 
sufficiently convincing. In a later case, Muhammad Naimullah Khanv. 
Ishanullah Khan y Court assigns other possible reasons for the 

decision of the Privy Council, but it seems a little forced to say these were the 
reasons of the Privy Council when their Lordships have said bhac s. 588 
does not apply, “ when the appeal is from one of the Judges of the Court to 
the Full Court.” Then again we are referred to two cases of the Madras 
High Court — Achaya v. BatnaveLu (5) and In re Rajagopal (6). But in 


(1) (1862) Marsh 79. (2) 9 O. 482 ^10 1. A, 4. (3) 11 A. 375. 

(4) 14 A. 226 (230). (5> 9 M. 253. (6) 9 M. 447. 
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neither of these cases, which were respectively decided in 1885 and 1886,^ 
was the case in the Privy Council cited, though previously decided in 1882, 
so they can scarcely carry much weight In the case of Vasudeva 
l^pachjaya v. Visvaraia Thirthasami (.1) Mr. Justice Benson at p. 412 tells 
us what, iu his opinion, their Lordships’ language in the Privy Council 
amounts to, and it is this : Section 588 no doubt has the effect of 

restricting appeals in the case of orders which are not decrees, but it does 
not apply to such a case as this before us, [368] which is an order in 
execution and, therefore, a* decree.’ When, therefore, such an order has 
been made by a single Judge an appeal lies to the Full Court.” This may 
be what their Lordships meant, bub it is not what they liave said. And 
the learned Judge goes on to say at the same page : “ It is impossible to 

suppose that their Lordships, in a mere observation of four lines, without 
any explanation or reasoning, laid down a rule of such far-reaching im- 
portance and opposed to what appears to be the plain language and 
intention of the Legislature.” 

To my mind the language of the Judicial Committee is not very 
aptly described as “ a mere observation.” 


Mr. Justice Benson’s opinion, however, is nob shared by bis learned 
coUeagLio in the case, and I am nob disposed to accept the view that, in 
advising Her Majesty, the meiiibors of the Judicial Committee of the 
Privy Council are so unguarded in their language — especially when the 
precise point has been urged before them by most experienced Counsel — as 
^fr. Justice Benson seems inclined to assume. I am bub little disposed to 
whittle away decisions of the Privy Council. I prefer to accept, and, as I am 
bound, to follow them if really in point, and if they be regarded as requiring 
reconsideration to let them be reconsidered by the members of the Judicial 
Committee themselves. 1 notice that two of the members of tho Judicial 
Committee on this occasion were retired Chief Justices of Bengal, and I 
may add that the majority of tho Judges of this Court held that an appeal 
would lie, and that Garth, C. J., dissented only because he doubted whether 
Mr. Justice I’onbifex’s decision was a “ judgment ” within the meaning of 
cl. 15 of the Letters Patent. 


In my opinion then the lirst question is concluded by the decision of 
the Privy Council. So also virtually is the second, for the decision proceeds 
upon the footing that Mr. Justice Pontifex's order was a judgment 
within tho meaning of cl. 15 of the Letters Patent of 1865. Bub whether 
that he so or not, I am clearly of opinion that Mr. Justice Sale's order 
was a “ judgment ” within tho meaning of that section. I concur in the 
dotinibion of a ' judgment” given iu the case of The Justices of the Peace 
of Calcutta v. Oncmal Gas Company (2). Mr. [369] Justice Sale’s order 
was a decision upon the question of whether tho award was to stand or 
to he sot aside. If this be not a “judgment,”! scarcely see what a 
judgment can well hu. I therefore overrule the preliminary objection. 

I will now pass to the merits. The appellants charge the arbitrators 

with misconduct, and upon this they base their claims to have the award 
set aside. 

The arbitration commenced on the 15bh August. Certain witnesses 
were examined, and cross-examined, and adjournments were from time to 
time made, and although there was a little skirmishing as to whether the 
arbitiatcrs should sit on Sundays or out of office hours, no case of 


(1) 20 M. 407. 


(2) 8 B.L.R. 433 (462). 
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iDiscooducti is alleged against the arbitrators up to the early part of 
January 1898. 

But on the 3rd January 1898 the defendants* attorney received a 
letter from the plaintiffs’ attorney, saying that the hearing of the arbitration 
would be postponed for four weeks on account of the absence from Calcutta 
of one of the arbitrators. Notwithstanding that intimation, on the 
7th January the arbitrators sent a notice to the defendants that they 
intended to proceed with the arbitration at 6-30 that same evening. This 
to my mind was not reasonable conduct on their part having regard to 
their notice a few days before, that the meeting had been adjourned for a 
month, and if the arbitrators had insisted on proceeding with the arbitra- 
tion that evening. I am not prepared to say that my conclusion on the 
case would not have been adverse to the plaintiffs. The defendants say 
they did not receive this notice until 5 o’clock, but be that as it may, they 
attended the meeting, and the hearing was postponed until 7-30 on the 
following morning, although, as the defendants say, they protested that 
this was too short an adjournment, and that they would not have time to 
consult their attorney. The plaintiffs say they heard nothing of any such 
protest. Except extending the time for making the award nothing was 
done at this meeting. The fact of fixing so early an hour in the morning 
for the meeting may appear somewhat strange to European ideas; but 
it must be remembered that this was an arbitration between native 
litigants with native arbitrators, and that the evidence shows it was to be 
[370] conducted out of office hours, and in that view a meeting at such 
an hour is, perhaps, nothing very extraordinary. However, on the 8th 
January the defendants did not appear at the meeting, and after waiting 
nearly two hours, the arbitrators adjourned till 8 A.M. on the 9bh, 
notice of which was given in the forenoon of the 8th to the defendants 
and to their attorney. But on the 8tb the defendants’ attorney wrote 
the letters set out at pp. 9 and 10 of the Paper Book. After that at p. 9 
had been written — but whether or nob before it had been sent is not 
apparent on the evidence — the defendants’ attorney received the notice of 
the postponement of the meeting until the 9bh, and thereupon wrote the 
letter on p. 10 saying the whole thing seems to be a farce ; my clients 
will have nothing further to do with the arbitration.” Now, were the 
defendants under these circumstances justified in withdrawing from the 
arbitration? I think nob. The arbitrators bo put at it the lowest had 
displayed a readiness to adjourn the case when the defendants said 
they were not prepared to go on ; they adjourned the meeting on 
the 7bh, and again they adjourned it on theSbh, and proceeded on the 9th 
only after they had been told that the defendants had withdrawn. It is 
their action on these occasions which is said to constitute the misconduct 
on their part. I do not think such action amounts to misconduct. On 
the contrary I think the defendants, under the circumstances, put them- 
selves in the wrong by withdrawing from the arbitration. When they 
were told the meeting was adjourned until the 9bh, their reasonable course 
would have been to have appeared before the arbitrators, and urged the 
necessity, if it existed, of a furober and reasonable adjournment. Looking 
at some of the objections raised from time to time by the defendants’ 
attorney I am not disposed to think that the defendants were over-anxious 
that the arbitration should proceed with too much rapidity. However, 
be that as it may, I agree with Mr. Justice Sale that there was no misconduct 
on the part of the arbitrators, and the rule must be discharged with 

costs. 
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Prinsep, J. — This appeal is against an order of Mr. Justice Sale 
under s. 522 of the Code of Civil Procedure refusing to set aside an 
award, 

[371] A preliminary objection has been taken to the hearing of this 
appeal on the ground, first, that it is barred by s. 588 of the Code of Civil 
Procedure, and next that if nob so barred it is nob appealable as a 
judgment” within the terms of cl. 15 of the Letters Patent. 

Briefly the law bearing on this subject may be thus stated : — Suits 
brought in the ordinary original civil jurisdiction may be triad by one 
Judge, whose proceedings are regulated by rules and orders made bv the 
Iligli Court as far as possible in accordance with the Code of Civil 
l^rocedure. 

Clause 15 of Letters Patent, 18G5. declares that an appeal shall lie to 
the High Court from the judgment, not being a sentence or order passed 
or made in a criminal trial of one Judge. Clause 15 therefore constitutes a 
Court of appeal in such cases, and it further declared that the appeal shall 
lie from a judgment of a single Judge. 

It is contendel that this clause of the Letters Patent; 1865, has been 
^3 ^ ^3 Civil Procedure, 1882, and especially by s. 583 of 

that Code. The Supremo Lagislative Council has the power to amend the 
Letters Patent (cl. 44), but the question is whether such power has been 
exercised in this respect. 

Clause 15 of the [jotters Patent. 1865, is like the Bengal Civil Courts 
Act and similar Acts constituting a Court to hear appeals in cases where 
the^right of appeal is given bv law. but cl. 15 goes further than those Acts, 
because it limits tlie cases appealable. It provides for an appeal to the 


High Court against the judgment of a single Judge of that Court not 
being a sentence or order pa.ssed or made in a criminal trial, and this 
applies where such judgment may have been passed by such Judge sitting 
as a Division Court in the exercise of civil jurisdiction, either as a Court 
of appeal or as a Court of original jurisdiction. But the right of appeal 
is against a judgment only and against a judgment of only a single Judge. 
I do nob refer to the other part of this clause because it is irrelevant for the 
purposes of the case now before us. Without cl. 15 of the Letters Patent, 
although an appeal might lie under the Code of Civil Procedure, [372] 
1882, there would ha no Court constituted to hear the appeal against a 
judgment decree or order on the original civil jurisdiction of the High 
Court, for cl. 16 relates to a ditlerent matter, and it would confer no such 


appellate jurisdiction, and the portions of the Coda of Civil Procedure, which 
relate to aopeals to Her Majesty in Council, would give the right of appeal 
only in a small number of cases of a special character, either in regard to 
the points of issue or the value of the subject-matter of the particular suit. 
We have it. therefore, that if beyond ol. 15 of the Letters Patent. 1865, 
s. o88 of the Code of Civil Procedure gives the right of appeal against any 
order of the description specified therein, tln'ro is no Court of appeal 
constituted to hear it. if such order not being a judgment had been made by 
the .Tudge on the original side of the High Court. There would be another 
difficulty, which it is inconceivable that the Legislature should have con- 
templated. If irrespective of cl. 15 of the Letters Patent an appeal lies 
undes s, 58S of the Code it must be against an order passed by any Divisional 
Court exercising the original civil jurisdiction of the High Court. To what 
Court would it lie ? There is no Court constituted by the Letters Patent 
or y any local law to boar it. Clause 16 of the Letters Patent does not 
app y, noi does cl. 15. Then, again, if such an order be appealable, it 
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would be appealable if passed by a Division Court consisting of more than 
one -ludge. The Court might have consisted of the majority or even of 
all of the Judges of the High Court. I would also point out that the same 
difficulty would arise if an order of remand be passed bv a Division Court 
hearing an appeal whether that appeal be from the High Court in its 
original jurisdiction or from a subordinate Court such as the Court of a 
District Judge or Subordinate Judge. These considerations lead me to 
conclude that it was never intended by the Legislature to alter the effect 
of cl. 15 of the Letters Patent by such indirect legislation. If ic had been 
intended to do so the alteration in the law would have been expressly 
declared, and such difficulties as I have indicated would ha.ve been provided 
for. The contention of the learned counsel proceeds upon ss, 632 and 638 
of the Code of 1882. Section 632 provides that “except as provided in 
this chapter the provisions of this [373] Code apply to such ” that is. to 
all “High Courts” established by 24 and 25 Victoria, chap. 104, and s. 638 
sets out the sections of the Code which are so excepted. Amongst these 
s. 588 does not appear, and so it is contended that an appeal lies under 
3 . 583 against an order passed on the original civil jurisdiction of the 
High Court ; that only such orders as are specified in s. 588 are appeal- 
able : and lastly that as the order on the case before us is not within 
8. 588 it is not appealable. Bub to complete this line of argument it would 
be necessary to go further and to hold that the term “ judgment ” in cl. 15 
of the Letters Patent must be read as synonymous with “decree” as 
defined in the Code. There is no authority for this, and we cannot alter 
the meaning of “judgment ” in the Letters Patent, 1865, as it has always 
been accepted, by inferentially making it synonymous with the definition 
of “ decree ” as given in the Code of 1882. 

I have so far considered this matter as if it were res inteQra. But 
fortunately we have authority for our guide. In Hurrish Chunder Ghoiodhry 
V. Kali Sunderi Debi (1) their Lordships of the Privy Council held that an 
order made by Mr. Justice Pontifex on the original side of the High 
Court under s. 610 of the Code rejecting an application to execute an order of 
Her Majesty in Council was a “judgment and in dealing with that case 
their Lordships were pressed with the argument that the right of appeal 
in that case was regulated by s. 588 of the Code of Civil Procedure which 
had modified cl. 15 of the Letters Patent. Their Lordships of the Privy 
Council disposed of this in these words: “ It remains only to observe that 
their Lordships do not think that s. 588 of Act X of 1877, which has the 
effect of restricting certain appeals, applies to such a case as this, where 
the appeal is from one of the Judges of the Court to the Full Court.” I 
observe that Act X of 1877 is here mentioned, bub as a matter of fact the 
order under appeal was passed in 1880, and was consequently under the 
Act of 1677, as modified by Act XII of 1879, and the Code of Civil Pro- 
cedure in this respect is the same as the Code of [374] 1882, which is 
now in force. I understand this to mean that s. 588 ^oes nob affect any 
matter coming within cl. 15 of the Letters Patent, and, if I may venture to 
say so, the reasons which led to the expression of that opinion and which 
have nob been given in the judgment reported may be those stated by me 
for arriving at the same conclusion. It is much to be regretted that the 
terms of s. 638 of ihe Code should have been so expressed as to give good 
ground for entertaining a doubt, bub in my opinion the matter has been 
definitively settled by the highest authority in the case mentioned by me. 


1899 

FEB. 17' 

Appeal 

FROM 

Original 

Civil. 

26 c. 361 = 
3 C.W.N. 
347. 


C XIII— 106 


(1) 9 0, 482 = 10 I.A. 4. 

841 



26 Gal. 373 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1899 

FEH. 17. 

Appeal 

PROM 

Original 

Civil. 

26 C. 361 => 
3 C.W N. 
347. 


Some cases have been cibe^ to us, io which there has been a reluct- 
ance to accept this expression of opinion regarding the operation of s. 588. 
An endeavour has been made to explain it as not binding bo the full 
extent of the meaning. I find myself unable to accept this view of the 
law, both because the terms of this expression of opinion by their Lord- 
ships are clear and emphatic, and also because, if 1 may be permitted to 
say so, a careful examination of the law on the subject fully bears it out. 

Id Bonno Bebi v. Mehdi Husain (1) the case of Hurrish Chundra 
Ghotodhry v. Kali Sicnderi Debt (2) was considered, and that case was 
distinguished having regard Co the matter then before their Lordships of the 
Privy Counc'l. Wich every respect to the lenined Judges I am unable to 
agree with their views of the distinction. Whatever may have been the 
grounds upon which two of the Judges (White and Mitter, JJ.) in Hurish 
Ckunder Chciodhrifs case may have decided that matter it was considered 
by their Lordships of the Privy Council that they had held Mr. Justice 
Pontifex’s order was '' a ‘ judgment’ within the meaning of cl. 15 of the 
Letters Patent;’ and in their observations in dealing with the dissentient 
judgment of Garth, C.J., they show no indication of any doubt on this 
point. On the contrary they follow this up by adding “ their Lordships 
do not think that s. 538 of Act X of 1877 (Code of Civil Procedure) which 
has the effect of restricting certain appeals applies to such a case as this 
where the aopeal is from one of the Judges of the [375] Court to the Full 
Court.” I observe that Edge, C. J., in this case states that “ considerable 
ditference exists between s, 538 of the present Code and s. 588 of Act X 
of 1877 which was the Act under consideration in the case before the 
Judicial Committee.” t cannot find to what the learned Chief Justice refers, 
for after a careful comparison of these sections of the two Codes of 1877 as 
amended by the Act of 1879 and of 1882, I am unable to find any 
ditierence affecting this particular matter. 


Two cases Achaya v. Ratnavchi (3) and In re Rajaifopal (4) were 
relied noon in the case of Banno Bibi v. Mehdi Husain (l). In the 
first of these cases it was held that, notwithstanding cl. 15 of the Letters 
Patent, there was no appeal against the order of a single Judge of the High 
Court reject, ing an application for review of judgment. The reason given 
for this was that cl. 15 of the Letters Patent was controlled by s. 659 of 
the Code, which declared that such an order shall be final. The 
other case is exactly in point, and it was there held that cl. 15 of 
the Letters Patent was controlled by s. 588 of the Code, which gave 
no anpoal against an order rejecting an application to sue in fonna 
liauperis. Rub the reports of these cases show that in neither of them 
was the judgment of their Lordships of the Privy Council oited or 
considered. [ do not, therefore, oropose to discuss them in detail. It is 
sufficient to abate that they express a different view of the law, which I 

am nob dispose 1 bo follow against the higher authority of the Judicial 
Committee of the Privy Council. 

In Muhammad Naimullah Khan v. IshanuUah Khan (5) the case of 

utri.sh Ohiiuder Ghomdhry v. KaJi Sujideri Debi is incidentfiWy referred 

o. b e interuretation of that expiessed in the earlier case of the Allahabad 
Court being maintained. 

The matt«r was also oonsidovel by the Madras High Court in 
lamdcva UpaJyaiia v. Vi-^varaja Thirthasami {G), which was [376] an 
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(4) 9 417. 
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appeal under cl. 15 of the Letters Patent, 1865, against the order of a 
single Judge of the High Court dismissing an appeal against an order passed 
by a lower appellate Court remanding a suit. The learned Judges in that 
case (Benson and Subramanya Ayyar, JJ.) did not take the same view of 
the law regarding the effect of s. 588 of the Code of Civil Procedure on 
cl. 15 of the Letters Patent. The order under consideration was, I would 
again state it so as to express the case clearly, an order passed by a single 
Judge of the High Court sitting as an appellate Court on an appeal under 
s. 588 from the order of a lower appellate Court remanding a suit. 
Benson, J., held that cl. 15 of the Letters Patent had been modified by 
s. 588 of the Code, that is to say, of the Code of 1882 ; that the 
order in question was not appealable under s. 588 because it vtas an 
order passed by a single Judge in an appeal which had been heard under 
s. 588, and the concluding words of s. 588 barred a further appeal ; 
whether such an order would be a “ judgment ” within the terms of 
cl. 15 of the Letters Patent apparently was not considered. 
Mr. Justice Benson referred to the case before the Privy Council, and not- 
withstanding the emphatic terms in which their Lordships expressed 
their opinion that s. 688 does not apply to a case such as that before them, 
in which the appeal is from one of the Judges of the High Court to the 
Pull Court, he stated that in his oninion "these words refer only to the 
actual case before the Privy Council.’’ Whatever may have been the case 
before their Lordships their observations clearly were directed to every 
case in which ‘ the appeal is from one of the Judges of the High Court to 
the Pull Court.” which I understaud to be that, notwithstanding s. 588 of 
the Code, cl. 15 of the Letters Patent, 1865, remains in full force and 
untouched, and I certainly do nob agree in the paraphrase of those observ- 
ations as expressed by that learned Judge in p. 412 of the report. 

Mr. Justice Subramanya Ayyar, on the other hand, reluctantly yielded 
to the force of authority in previous cases of the Madras High Court 
supported by the Allahabad cases which I have mentioned ; bub he was not 
prepared to set aside the opinion of [377] their Lordships of the Privy 
Council as mere dicta. He says : " The tenor of the observations seems 
clearly to indicate that they were intended to be a decision on the point 
irrespective of the circumstances of the particular case in which the 
observations were made,” and he left the matter to be finally settled at 
some future time by a Full Bench of the Madras High Court. I may 
here state that in another case, Sankaran v. Haman ^utti (l), the Madras 
High Court (Collins, C. J. and Benson, J.) held that in a similar case an 
appeal did not lie by reason of the concluding words of s. 588 against an 
order passed on appeal by a single Judge of that Court against the orders 
of a lower appellate Court remanding a suit. The case before the 
Privy Council was nob referred to in the report of that case. The 
High Court followed previous cases on the subject, and amongst 
these the ease of Loki Mahto v. Aghoree Ajail Lull (2). I have not 
referred to that case, as it was decided before the Privy Council case 
was decided. There are only two reported cases of this High Court 
in which the case of Hurrisk Chunder Choiodhry v. Kali Sunderi Dehi 
has been referred to, and in each of these cases that case was explained 
and distinguished in this way, that their Lordships held that where the 

order of a single Judge decided finally or otherwise any question at issue 

in the case or the rights of any of the parties to the suit it is appealable to 

(1) 20 M. 152. (2) 5 C. 144. 
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this Court under cl. 15 of the Letters Patent. How far s. 588 of the' 
Code has touched cl. 15 of the Letters Patent, 1865, has never, that I am 
aware of, been considered until now. 

I do not desire to discuss this subject any further. I entirely agree 
with the manner in which Mr. Justice Subramanya Ayyar had express- 
ed himself in the words which I have quoted from the case of Vasudevk 
Upadyaya v. Visvaraja Thirihasami (1) and J have no doubt that we 
are bound to follow to the fullest extent the opinion expressed by their 
Lordships of the Privy Council that s. 588 of the Code does not apply to 
the case now before us, and that this matter has thus become settled 
law. 


[378] I confess, however, to have had some doubt whether the order 
under s. 522 of the Code refusing the application to set aside the award 
is a ’‘judgment " within the terms of cl. 15 of the Letters Patent, and 
whether the appeal before us has not been prematurely made. Secbion 522 
declares that after such au order “ the Court shall proceed to give 
judgment according to the award” and that “upon judgment so given a 
decree shall follow.” 

This appeal has been preferred before judgment and decree on the 
case, and it seems therefore to have been somewhat premature. This, 
however, is after all a mare matter of form. The question is whether the 
order is a “ judgment ” within cl. 15 of the Letters Patent, 1865. The 
order is so far final that judgment must follow on it on the terms of the 
award, and it so far concludes the rights of the parties in the suit. So 
far, therefore, as held in Hurrish Chutider Chowdhry v. Kali Sunder 
Debi it is a “ judgment” within the meaning of s. 15 of the Letters 
Patent. There are other cases to the same effect to which I might 
refer, but this is unnecessary. 

On the merits of this appeal I agree with the judgment of my Lord 
the Chief Justice just delivered. 

Ameer Alt. J. — After the well-reasoned judgments just delivered, 
it only remains for me to express my entire concurrence with them. 

I only wish to observe that where the Legislature intended to give 
finality to an order, whether made by a single Judge of a High Court 
established by Royal Charter or by any other Judge, it has declared so in 
explicit terms. The effect, therefore, of acceding to the objection taken 
by the learned counsel for the respondents, would be to cut down by 
% provisions of cl, 15 of the Letters Patent, which I think 

would be against all principle ; for a right or power vested by statute can 
be taken away or divested only by express enactment and not by mere 
suggestion based upon inferences. In my opinion s. 588 of the Code of 
Civil Procedure applies only to orders made by subordinate Courts, which 
derive their powers from the Code. Tne Civil Procedure Code is applicable 
to the original [379] side of the High Court in so far as the procedure is 
conoernel, and some of its provisions have no doubt had the effect of 
curtailing the right of appeal by giving finality to certain orders of a Judge 
exercising singly the ordinary original civil jurisdiction of the High Court. 
In other words, it lays down uniform procedure for all Courts of original 
civil jurisdiction, including the High Court on its original side. But the 
powers of the High Court are not derived from the Code, and oonsequeiitly 
an order of a Judge of the High Court exercising its original civil 
jurisdiction, though made in accordance with the procedure laid down' in 
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the Code, can hardly be said fco be made “ under the Code.” Besides, 
s. 589 of the Code indicates to my mind that the preceding section was 
applicable only to the orders of subordinate Courts. 

Another argument advanced on behalf of the respondent requires 
some attention. It was contended that it would be anomalous to give a 
right of appeal from every order of a Judge of the High Court 
exercising singly its ordinary civil jurisdiction whilst restricting that right 
in the case of orders made by a subordinate Court. To my mind 
the anomaly suggested is hypothetical. In the first place, only such 
orders of a Judge of this Court are appealable under cl. 15 as fall within 
“ the category of judgments.” In the second place many of the orders 
of subordinate Courts nob appealable under s. 588 are subject bo revision 
under s. 622 of the Code. And as this section is nob applicable to the 
High Court, the Legislature, it seems to me, has advisedly left untouched 
the provisions of cl. 15, Apart, therefore, from the express ruling in the 
case of Hurrish Ghunder Cfioivdhry v. Kali Sunderi Debi (1), I am of 
opinion that the objection is untenable. The Madras and Allahabad 
High Courts have tried to restrict the decision of their Lordships on the 
point in question to what is called “the facts” of the particular case. I 
am not prepared to adopt either the reasoning or follow the views 
expressed by the learned Judges. The scope of their Lordships’ decision 
must be understood by the light of the contention raised before them. 

[380] As regards the contention that the order appealed against is 
not a “judgment ” within the'meaning of cl. 15, it must be remembered 
that it was made under s. 521 of the Code, which provides the different 
grounds on which (and no other) an award shall be set aside, one being 
the corruption or misconduct of the arbitrators or umpire. And it decides 
the merits of the question between the parties by determining the right 
of the appellant to have the award set aside on the ground of the mis- 
conduct of the arbitrators. Section 522 does not affect the character of 
the decision under s. 521, for the judgment under s. 522 follows as a 
matter of course when tho right of the party questioning the award is 
once determined or adjudicated. The order, therefore, falls strictly within 
the definition of the word “judgment ” in cl. 15, given by Couch, C. J., 
in the case of Justices of the Peace for Calcutta v. The Oriental Gas Com- 
pany (2), 

I agree, therefore, in holding that the present appeal is maintainable. 

As regards the merits of the case it seems to me difiSculb to say that 
the view taken by Mr. Justice Sale is incorrect. It is possible that the 
arbitrators acted somewhat unreasonably in cancelling the date fixed on 
the 3rd of January and taking up the case on the evening of the 7bh. That 
evening, however, nothing was done in consequence of the protest of the 
appellants, and the arbitrators appointed next morning to proceed with the 
arbitration on the 8bh. Neither the appellants nor their attorney appeared, 
and the case was again adjourned. On that same date Mr. Rutter, 
attorney for the appellant, wrote to the arbitrators the letter to which 
attention has already bsen called. No step was taken to obtain an 
adjournment from the arbitrators or to represent to them in a proper 
spirit that the hasty manner in which they were proceeding prejudiced 
the appellants, and that they (the appellants) required more time to get 
themselves ready. Had the arbitrators refused to accede to such an 
application, matters might have stood on a different footing, but in the 

(1) 9 0. 482 = 10 I.A. 4. (2) 3 B.L.R. 433. 
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face of Mr. Rutter’s letter it is difficult to say that the learned Judge in 
the Court [381] below is wrong in holding that the appellants had failed 
to make out a sufficient case for setting aside the award. I therefore 
agree in dismissing appeal No. 11 of 1898. » 

Appeal dismissed. 

Attorney for the appellants : Mr. Rutter, 

Attorney for the respondents : Mr. S. D, Bonnerjee. 

H. W. 


26 C. 381 = 3 C.W.N. 468. 

APPEAL PROM ORIGINAL CIVIL. 

Before Sir Francis W. Maclean, K.C.I.E,, Chief Justice, Mr, Jiistice 

Prinsep, and Mr. Justice Ameer Alt, 


Brohmo Dutt (Defendant) v. Dharmo Das Ghose {Plaintijf)^ 

[86h, 9th and 12th Dacerober, 1898.] 

Estoppel— Mortgage by mxnor^Attorney fjr both mortgagor and mortgag»s^ 
Notiee of minority— Evidence AcHI of s. l\^-~coyiiract Act {IX of 1871 ), 
ss. 11, 64 — Avoiding contract — Comp 2 nsation — Specific Relief Act {/ of 1877) 
ss, 38, 41. 

Section 115 of the Evidence Act has no application to contracts by infants; 
but the term “ person ’’ in that section applies only to a person of full age and 
competent to enter into contracts. 

The words “person” and “party” in s. 64 of the Contract Act are inter- 
changeable. and mean such a person as is referred to in s. 11 of that Aot 
i.e., a person competent to contract. ’ 

A mortgagor employing an attorney, who also acts for the mortgagee in the 
mortgage transaction, must be taken to have notice of all facts brought to the 
knowledge of the attorney ; and, therefore, where the Court rescinded the 
contract of mortgage on the ground of the mortgagor’s infancy, and found that 
the attorney had notice of the infancy, or was put upon enquiry as to it. Held 
(affirming the decision of JFINKINS, J.) that the mortgagor was not entitled to 
compensation under the provisions of ss. 38 and 41 of theSoooi6o Relief Aot. 

Ganesh Lola v. Bapu (1) dissented from. Milh v. Fox (2) distinguished.' 

[Afflr., 30 0. 539 = 5 Bom. L.R. 421 = 7 C.W.N. 441 = 30 I. A. 114 (P.C,) = 8 Sar. P.O.J. 
374; R., 5 A.L.J. 674 = A.W.N. (1908) 267 ; 13 C.L.J. 228 (232) = 15 C.W.N. 239 
= 9Ind. Gas. 110; 16C.L.J. 185 (190) = 17 O.W.N. 10 (13) = 16 Ind. Oas. 825 
(828) : 9 Ind. Cas. 124 = 4 S.L.R. 250 (253).] 


The facts of this ca^e are fully stated in the judsment of JENKINS, 

J.. which is reported in I, L. R.. 25 Calc.. 616. His decision was in 
favour of the plaintiff. 

[382] The defendant appealed. 

Mr. J. T. Woodroffe (with him Mr. Garth, Ur, .-1. Chowdhry.md. 
Mr. J. G. Woodroffe) for the appellant. — Even if the plaintiff was not 
actually of age. he was. even on the finding of the lower Court, within two 
months of his majority. It, was proved that the plaintiff had instituted 
legal nroceedings. m his own name as a person sui juris, ^nd on the very 
day that he executed the mortgage deed in favour of the defendant, he 
made A declaration, before a notary, that he was of age. Ho is. therefore, 
though an infant, estopped from asserting the contrarv.— Gawes^i Loiav. 
mjrn W. Wo submit that that decision is good law although Jenkins, J., 


-» XT ^ from the decree of Mr 

suit No. 630 of 1895. 
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has held that it is not, and is of opinion that an infant, though not 
excepted by s. 115 of the Evidence Act, does not impliedly come within it. 

Section 229 of the Contract Act, as to notice, does not apply to 
a case like the present where the agent is the agent of both parties : 
the language of the section is limited to the case of third parties. Either 
the attorney had notice of the plaintiff’s minority or he had not. If 
be had not, the defendant is entitled to the return of the money 
he lent : if he had, he was conspiring with the plaintiff to defraud the 
defendant. And where an attorney acts fraudulently, notice is not 
necessarily to be imputed to the client — Cave v. Gave (1), because 
the fact raises a presumption against the communication being made to 
the client ; Espin v. Pemberton (2). Fraud is not an essential ingredient 
of estoppel— Sarai Ghvnder Dey v. Gopal Chunder Laha (3). The )*esult 
of acceding to this argument would be not to take away the protection the 
law gives to an infant but would merely be to prevent him from com- 
mitting a fraud, and depriving the person who had dealt with him in good 
faith of the benefit of the transaction. The Privy Council has laid it down 
that an infant may be of such an age as either to consent or to bind 
himself by his conduct. And it is submitted that even if he cannot con- 
tract he can make a representation binding on himself — Mills v. [383] 
Fox (4). In Raj Coomary Dassee v. Freo Madhub Nundy (5) Jenkins. J., 
held that a contract made by an infant was not void, but only voidable. 

Under s. 64 of the Contract Act, the defendant is entitled to a refund 
of the money advanced. The word “ person ” in that section must not be 
limited to mean a person of full age; such a construction would unduly 
narrow the scope of the section, and is not justifiable. [Mr. Bonnerjee — 
Section 64 evidently refers to a contract .voidable under a. 19.] It 
does not follow that s. 64 refers only to cases falling within s. 19 ; because 
s. 19 is not exhaustive. But even if the defendant should not succeed 
under s. 64 of the Contract Act, then, if this mortgage deed is cancelled, 
he would be entitled to a restitutio in integrum under ss. 38 and 41 of the 
Specific Belief Act. 

Mr. Garths on the same side. — The discretion vested in the Court 
should in the present case be exercised on behalf of the defendant. The case 
of Saral Chand Mitter v. Mohun Bibi (6) is distinguishable ; for there the 
lender admittedly knew that the borrower was a minor. All that the 
d.efendant asks is that the Court will not give the plaintiff the equity he 
asks, without doing equity to the defendant. It should not be forgotten 
that it is the plaintiff who invokes the equity of the Court; and if he seeks 
equity he must do equity. 

As to imputing any knowledge to the defendant about the plaintiff’s 

age, — it is clear that not even the attorney had or could have any such 

knowledge ; nobody could have, until the case was decided in Court after 

the hearing of all the evidence ; and the Court, in order to come to any 

conclusion, had to have before it the evidence on oath of all persons able 
to assist it in the matter. 

Mr. Bonnerjee (with him Mr. Chuckerhutty) , for the respondent. 

Section 64 of the Contract Act contemplates contracts voidable under s. 19, 
and does not apply to contracts voidable under other circumstances than 
those of s- 19- Section 11 shows what persons are incanable of entering 
into a contract, and, among others, persons not of age according to 


(l) (1880) L. R. 15 Oh, D. 639 (643) 
(3) 20 G. 296. 

(5) 1 C. W. N. 453. 


(2) (1859) 3 De G. & J. 647. 

(4. (1888) L,R. 37 Ch. D. 153. 
(6) 26 C. 371. 
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the law to which they are subject. Apart from that argument, the 
illustraiions to s. 65 show that contracts with minors are not contemplated. 

Section 38 of the Specific Relief Act has no application to the 
present case. The suit was for cancellation of the mortgage deed ; s. 39 
(if any) was the only one applicable. The appellant has shown no case 
upon which be is entitled to say, in the words of s. 41, that “ justice 
requires’ that compensation should be given him. 

Alills V. Fox (1) is no authority in support of the defendant's case; 
all that it shows is that the representation by the settlor, in the course of 
negotiations under the Infants' Settlement Act, 1855, that she was 
entitled to deal with her property, should be made good in equity. And 
Buchnasier v. Biickmaster (2) [taken to the House of Lords under the 
name of Seaton v. ScaUm (3)] shows that that Act has removed the 
disability of infancy only as regards settlements made by minors in 
contemplation of marriage and with the sanction of the Court of Chancery ; 
and the judgment of Sterling, J., must be taken to have reference only to 
that Act. 

Mr. Woodroffe, in reply. 

The following judgments were delivered by the Court (MACLEAN, 

C. J., and Prinsep and Ameer Ali, JJ.). 




JUDGMENTS. 


Maclean, 0. J. — This is an appeal from the decision of Mr. Justice 
Jenkins, in which he held that a certain alleged mortgage deed executed by 
the plaintiff on the 20th of July 1895, was void and inoperative, and 
ought to be cancelled. 

The circumstances of the case are these : The suit is brought by a 
minor, suing by his mother as his next friend, to set aside a mortgage which 
the plaintiff had undoubtedly executed. I will take it for the purposes 

of this judgment that the contract was not a void one, but a voidable 
contract. 

[385] The defence was that, even if the plaintiff were a minor, he 
fraudulently represented that he was of ageand that fraudulent representa- 
tion was acted upon, and that consequently, by a well recognised principle 
of equity, the plaintiff was not entitled to succeed. 

The first point for consideration is. whether or not the plaintiff, on 
the 20th of July 1895, was a minor or of full ago. Upon that part of the 
case, we have heard but little argument from the appellant’s counsel. The 
learned Judge in the Court below has stated that he had no hesitation in 
holding thut the plaintiff was not of the age of twenty-one years, on the 
20th of July 1895 ; and substantially that issue has not been contested 
before us, although, during the course of the argument, it was rather feebly 

that Mr. Justice Jenkins, in allowing the mother to refresh her 
memory from a certain document which was shown to her when giving 
evidence, had admitted evidence which was not admissible. That point, 
however, is not raised as one of the grounds of appeal, and under these 
circumstances we declined to allow the matter to be gone into. Upon the 
first issue then, I see no ground whatever to dissent from the view 

expressed by the Judge in the Court below, that on the 20th July 1895 
fch0 presGut plaintiff was a minor. 


(1) (188S) L. R. 37Gh.D. 153. 

(3) (1888) L. R. 13 App. Gas. Gl. 
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The next question is, did the plaintiff fraudulently represent to the 
defendant that he was of age ? This representation is alleged to have been 
made in a declaration, which he swore, and which is set out at p. 132 of 
the Paper Book. It is a long document, bub the pith of it lies in the last 
paragraph, in which the plaintiff says or is made to say that he came of 
age on the 17th of June then last past, that would bathe 17th of June 
1895. This is the alleged fraudulent representation. 

Now, let us consider the circumstances under which that document 
was obtained. One Kedar Nath Mitter, an attorney of this Court, was 
acting as solicitor both for the present appellant (the intending mortgagee) 
and for the plaintiff, the intending mortgagor. It appears that on the 15th 
of July this attorney received a letter from the solicitor of the mother 
[386] and guardian of the infant, (she having been appointed guardian by 
an order of Court) telling him in the clearest terms that the plaintiff was 
not of age. There was a dispute upon the evidence as to whether or not 
Kedar Nath Mitter ever received that letter. I do not entertain the 
slightest doubt that he did receive it, and. notwithstanding his denial, I 
am satisfied that the letter is the letter which is spoken of as a “ thunder- 
ing letter” by his own witness, whose evidence will be found at p. 100 
of the Paper Book. In consequence of that letter what does Kedar Nath 
Mitter do ? Although he is told in the most explicit terms by the attorney 
of the mother that the plaintiff is an infant, under the age of 21 years, 
and that any one lending money to him would do so at his own 
risk and peril, he thinks fit to proceed, and obtains a declaration 
on the 19th July from one Nanda Lai Ghose, and from another person, 
who is described as the family astrologer, and both these declarants 
say that the plaintiff was of ago. But Kedar Nath Mitter does 
not rest there. Although he was acting as the solicitor of the plaintiff, 
and it was his clear duty, as such solicitor, to protect him, he thinks it 
right to obtain the declaration in question from him. That declaration 
is obviously prepared and drawn up by Kedar Nath Mitter himself. Its 
language is nob the language of the plaintiff, it is the language of Kedar 
Nath Mitter, and to my mind it was a most reprehensible act on the part 
of Kedar Nath Mitter to have prepared, and allowed bis client to have 
sworn, this declaration, when he had received the clearest notice from the 
mother that her son. as has proved to be the case, was a minor. The 
■declaration was not prepared or sworn until after tbe mortgage had been 
prepared, and when it was ready for execution ; and when according to the 
defendant’s own story, negotiations had been going on regarding it, since 
the previous May. It was prepared and sworn, in fact, at the very last 

moment. These are the circumstances under which this declaration was 

taken. 

Now taking that declaration to contain a fraudulent representation as 
to the plaintiff’s age, was this attorney misled or defrauded by it. He had 
received the clearest notice, by the letter of tbe 15th of July, that the 
plaintiff was not then of [387] age, he pays no heed to that notice, he 
obtains this declaration under the circumstances. I have mentioned, audit 
is to my mind almost absurd to ask us to believe that he was deceived by 
any statement contained in it. I entirely agree with the conclusion arrived 
^t by Mr. Justice Jenkins that Kedar Nath Mitter was not misled by it. 

But then it is said that, although Kedar Nath Mitter may not have 
been misled by it, there is nothing to show that the defendant himself who 
was advancing the money, was not misled by it. That is an argument to 
which I am quite unable to accede. The defendant thought fit to employ 
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this attorney in the matter, and the knowledge acquired by the attorney in 
a case such as this must be taken to be the knowledge of the defendant 
himself, and the attorney must be taken in an ordinary mortgage transac* 
tion such as the present, to have communicated to his client the facts 
which were communicated to him. At any rate as between the plaintiff 
and defendant it does not lie in the dof6ndant*s mouth to say that ho was 
not bound by the knowledge which his agent, whom be employed in this- 
transaction, bad acquired. 

Then it is urged that Kodar Nath Mitter practised a fraud, not upon 
the infant plaintiff, but upon the defendant, and we are asked upon that 
footing to adopt the view laid down by Lord Chelmsford in the case of 
Espin V. Peviberton (1), where he says ; “ I would rather say that the 

commission of the fraud broke off the relation of principal and agent, or 
was beyond the scope of the authority, and, therefore, it prevented the 
possibility of imputing the knowledge of the agent to bis principal. I 
think that Pemberton was not the solicitor of Browne in the assignment, 
as there is not only no proof of consent that he should act in that capacity, 
but something approaching to proof of the contrary.” 

Wo are invited upon that principle to hold that any knowledge acquired 
by Kedar Nath Mitter could not be fairly imputable as knowledge acquired 
by the defendant himself. This is a perfectly new case ; no such case was 
ever suggested [388] in the Court below, and there is no evidence to support 
such a case ; on the contrary the evidence shows that Kedar Nath Mitter, 
so far from practising any fraud upon the defendant, took this declaration 
from the plainciff, either with the object of holding it in terrorem over him. 
when he attained his majority, as a lever, possibly, for a threat of criminal 
proceedings, or, alternatively as a basis for his present contention that 
the plaintiff, even though a minor, could not take advantage of his own 
fraud. It would appear, therefore, that Kedar Nath Mitter obtained the 
declaration, not with the view of defrauding the defendant, but of protect- 
ing the defendant's interest. 

Then it is contended that under s. 115 of the Evidence Act, the plaint- 
iff. though a minor at the time, is estopped from saying that he did not 
make the representation in question. In my opinion, this section has no 
application to the case of a minor. A minor cannot be estopped by a deed 
or by the recitals in a deed, and if he cannot be so estopped, it seems 
incongruous to say that he can be estopped by a parol declaration, for this 
is the contention. We must read the language of the Legislature if w'e can, 
so as to make it harmonize, and not conflict, with the general law, though 
remembering at the same time that the office of the Legislature hy its 
legislative Acts is to define, and even alter, the law. The term " person " in 
s. 115 is amply satisfied by holding it to apply to one who is of full age, 
and competent to enter into a contract, and I cannot bring myself to think 
that it could have been the intention of the Legislature, by such a general 
expression, to institute such a grave change in the law of estoppel in 
relation to minors. 

Our attention has been directed to a case decided by the High Court 
at Bombay, which holds that s. 115 of the Evidence Act is applicable to 
the case of a minor. Speaking with every respect, I am unable to assent 
to that view, and I may point out that the cases upon which the learned 
Judges in that Court rely as substantiating their proposition when carefully 
examined appear to me not to warrant the conclusion arrived at. This* 
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has been pointed out by Mr. Justice Jenkins, and concurring as I do in 
his criticism I need not refer to what he [389] has said. The case of 
Mills V. Fox (l) is quite distinguishable. That was a case under the 
Infants’ Settlement Act, which for the purposes of the settlement treats 
the infant pro tanto^ as sui juris, and I am satished that Mr. Justice 
Sterling in that case did not intend to lay down any such proposition in 
relation to estoppel against a minor, as that for which the present appel- 
lant now contends. 

Now I pass on to the argument raised in relation to s. 64 of the Contract 
Act. Section 64 again speaks of a “ person ” and the “ party,” and I 
think that the terms “ person ” and party ” must be regarded as inter- 
changeable terms. 

The observations I have made as to the meaning of the term ’‘person” 
in s. 115 of the Evidence Act apply with even greater force to that expres- 
sion as used in s. 64 of the Contract Act. 

In my opinion the term “person ” in s. 64 means such a person as is 
referred to in s. 11, that is to say, a person competent to contract who is 
of the age of majority according to the law to which he is subject, 

and it would bo an extraordinary result to hold that this section 

applies to the case of a minor. Moreover, as was pointed out by 
Mr. Bonnerjee, although it is unnecessary for us to decide the point, 
it is certainly open to argument that, when s. 64 of the Contract Act 
speaks of “ voidable ” contracts, it refers to such contracts as are 

spoken of as voidable in s. 19 of the same Act. But I express no final 

opinion on this point. If wo were to accede to the appellant’s argument 
as to the application of s. 64, the protection, which the law has so 
carefully thrown around minors in relation to matters of this nature, 
would be virtually destroyed, or I might almost say shifted to 

protect the very parties who pray upon the weakness and follv of the 
young. 

Then, we are asked to exercise the discretionary powers vested in us 

under ss. 28 and 41 of the Specific Belief Act. That is a matter for the 

aiscretioD of the Court; the learned Judge in the Court below has 

exercised his discretion adversely to the [390] appellant, and I see no 

reason which would justify us in differing from that conclusion. On 

the contrary I do not think that in a case of this class where a man, who 

has been told that the person with whom he is dealing is a minor, still 

chooses to lend him money, “ justice requires ” that it should be returned 
to him. 


The last point was that the minor when he had attained majority 
ratified the bargain, but there really is no evidence to support this view, 
and I agree with JVIr. Justice Jenkins upon the point. I have now dealt 
with the many points which have been xirged for the appellant ; in my 
opinion they all fail, and the appeal must be dismissed with costs. 




Prinsep, J. — I agree in dismissing the appeal with costs 
reasons just given by my Lord, the Chief Justice. 

Ameer Ali, J. — As the questions raised in this case are of son 
importance, I desire to add a few observations. It was urged in tl: 
first place that assuming the letter of the 15th of July 1895 W£ 
received by Kedar Nath Mitter. it did not amount to a notice such £ 
would compel him to make any enquiry with reference to the statemer 
contained therein. It was further urged that notice to Kedar Nath woul 
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Doti afFecfc the defendant in the case ; and that, as a matter of fact, Kedar 
Nath acted fraudulently towards Brahmo Dutb, the defendant. 

In considering these questions it is necessary to bear in mind one of 
the salient facts of the case. It has been abundantly proved, amongst 
other things, that the defendant is a money-lender, who, at the time of 
the transaction under enquiry, was not in Calcutta, and that all his business 
here was managed by his monib gomasta Dudraj. This man admits in his 
deposition that the defendant's entire business was in his charge, and that 
throughout the transaction Kedar Nath acted on behalf of his master. He 
admits further that he had known Kedar Nath for about twelve years, and 
that during that period a considerable amount of business had been done 
for him by the latter. The evidence of Dudraj clearly shows that he was 
on intimate terms with Kedar Nath Mitter. Dudraj states that when the 
question of the plaintiff’s minority was broacbe.i before him, he told Kedar 
“ to remove all doubts about the man’s infancy,” whilst Kedar says [391] 
that he obtained the declaration of the plaintiff concerning his age and 
the exhibits ten and eleven for the greater security of the interest of my 
client” meaning the defendant. Throughout the evidence of Kedar Nath 
or Dudraj there is not the faintest ground for the suggestion that the former 
was acting fraudulently towards the defendant or his gotnasta. Not only 
is there no ground in support of that suggestion, but the evidence given in 
the case directly contradicts it. 

As regards the contention that the letter of the I5th of July 1895 did 
not amount to a notice, according to my apprehension of the subject, any 
information which puts a person upon enquiry is a notice. Apart from 
what is admitted by Dudraj and Kedar Nath Mitter, namely, that the 
plaintiff himself stated to the latter, that there was a question about his 
majority, I entertain no doubt whatever, upon the evidence, that Kedar 
Nath did, on the 15th of July, receive the letter which was addressed to 
him by Babu Bhupendra Nath Bose on behalf of the mother and constituted 
guardian of the infant. I do not attach the smallest credence to Kedar 
Nath Mitter’s denial of the fact ; and, if he did receive that letter, it 
undoubtedly did put him upon enquiry. The information conveyed to him 
in that letter was as clear and explicit as it could well bo. And what did 
Kedar Nath, who was the defendant’s attorney, do upon receipt of that 
letter ? If he had been acting as he ought to have done, he would have 
told the plaintiff that, if he had attained his majority he should go and 
get his guardian discharged. Instead of doing that, he goes and induces 
the plaintiff to make a declaration of the character already described. 
Instead of going to the mother or the mother’s brother for further informa- 
tion on the subject of the plaintiff’s minority he obtains some affidavits from 
two persons, one of whom cannot be regarded as otherwise than his 
creature. Nanda Ball Ghose is an attorney’s clerk, who is or was in the 
habit of bringing work to Kedar Nath, as he says. We all know what 
that means. This Nanda Ball Ghose is said to be an uncle of the plaintiff, 
but it is in evidence that he was litigating with the plaintiff’s mother, that 
he has lost all his property, and for a considerable number of years has 
held no communication with the plaintiff’s family. It was upon these 
declarations that Kedar [392] Nath proceeded, as he says, Co get this money 
advanced to the plaintiff. There can. therefore, be no doubt that, so far as 
Kedar Nath was concerned, he was not misled by any statement made by 
the plaintiff regarding his age. The plaintiff himself stated to Kedar that 
here was about his age. and that his mother was questioning his 

majority. The mother’s attorney wrote to Kedar Nath on the subject, so 
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fibat whon he advanced the money to the plaintiff he advanced it with 
his eyes open. 

^ The contention that notice to the attorney is not notice to the defend- 
ant is. I must say, wholly unsupported by authority. There is a presumption 
that the solicitor or attorney does his duty. It was Kedar Nath’s duty 
to convey to the defendants the information which was given to him in 

that letter of the 15th of July, and if he failed to do so, the defendant must 
take the consequences. 

In SouTsot V. Savage (1) the same question that has been attempted 
to be raised in the case before us was presented for decision. In that case 
one Holmer, a solicitor, was one of the trustees under a certain indenture 
^ trust. By an indenture in which he forged the names of his co-trustees, 
Holmer assigned to the defendant Savage certain lease-hold hereditaments 
covered by the trust. Upon the discovery of the fraud the beneficiary sued 
lor the cancellation of the indenture of assignment. At the trial it was 
pro^d that Savage had no knowledge of the forgery or fraud committed 
by Holmei , but it was not disputed that he had acted in the transaction 
as the defendant’s solicitor. On the question of notice to Savage in respect 
of the trust. It was contended by his Counsel that Holmer bad acted as 

solicitor for both parties, and that when the fraud commenced the connec- 
tion of solicitor and client was broken off. Dealing with this contention 
indersley, V. C,, at pages 141 and 142 of the report, expressed himself as 
follows : Supposing, however, that actual knowledge of the existence of a 
trust cannot be imputed to the defendant Savage, still I think he is affected 
by constructive notice. He employed Holmer as his solicitor in the 
trans^action of the purchase ; and, according to the doctrine of Equity, a 
purchaser L393J has constructive notice of that which his solicitor, in 
the traiisaotion of the purchase, knows with respect to the existence 
of the rights which other persons have in the property.” He then goes 
on to say: It is a moot question upon what principle this doctrine rests. 
1 confess my own impression is that the principle on which the doctrine 
rests is this : that nay solicitor is alter ego ; he is myself ; I stand in pre- 
cisely the same position as he does in the transaction, and therefore his 
knowledge is my knowledge ; and it would be a monstrous injustice that I 
^ould have the a,dvantage of what he knows without the disadvantage. 
Dut whatever be the principle upon which the doctrine rests, the doctrine 
Itself is unquestionable. It is insisted, however, that the doctrine cannot 
apply to this case because Holmer was committing a fraud, and the 
client IS not to be a^ected with constructive notice of a fraud, committed 
by his solicitor. But if the client would be affected with constructive 
notice of a trust, the existence of which is known to his solicitor, in the 
case where there is no fraud, the fact that the solicitor, is committing a 

relation to that trust cannot afford any reason why the client 

should not bo affected with constructive notice of the existence of the 

u existence of the trust, and not the fraud, of which ho is 

held to have constructive notice, and the constructive notice of the 

Stllo 'i ‘o"." 

ir. ^ aware that that case has been overruled or dissented from 

fcbo case of Bradley v. 

(2), L. J. ^ gave rapression to the same view, in other words that 
the knowledge of the solicitor was the imputed knowledge of the client. 


(1) (1866) L. B. 2 Eg. 134. 


(2) (1878) LvR. 9 Oh. D. 189. 
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But I go further and hold upon the evidence that the present case 
does not rest upon constructive notice. For Budraj admits that a day or 
two before the execution of the deed he was informed that there was a 
question as to the plaintiff^s age. and I regard that as sufficient information 
to put him upon enquiry. If the [394] enquiry is not sufficient, if it turns 
out that he did not take proper stops to satisfy himself, and if. afterwards, 
it is established by judicial investigation that the fact of which he purported 
to be satisfied was not the true fact, he must take the consequences. 

Then it was argued that the plaintiff was estopped under s. 115 
of the Evidence Act by his representation in respect of bis age. To hold 
that an infant may be estopped in regard to contracts by conduct or mis- 
representation would be practically to sweep away all the limitations the 
law has imposed on the capacity to contract ; and a person labouring 
under a disability would be enabled to enlarge by his own act his legal 
capacity to contract. Iti the LivcTpool Adelphi Lodtt Associdiiou w PdiT- 
hurst (1) it was held that a person under a disability to contract was not 
liable upon the contract, nor for a wrong arising out of or directly con- 
nected with the contract, and which is the means of effecting it and parcel 
of the same transaction. The same principle was followed in Bartlett v. 
Welles (2). 

It follows, therefore, that when the present law declares that an 
infant shall not be liable upon a contract, or in respect of a fraud in con- 
nection with a contract, he cannot be made liable upon the same contract 
by means of an estoppel under s. 115. I, therefore, agree that there is no 
estoppel whatsoever in this case founded upon any representation or alleged 
representation on the part of the plaintiff. 

As regards s. 64 of the Contract Act I agree that the contracts there 
referred to are contracts by persons who have the capacity to contract or 
who are not labouring under any disability from contracting. As at present 
advised I agree with the decision of this Court holding that the contract of 
an infant is voidable at his option, but that must be understood as meaning 
that it is voidable to his advantage and not to his disadvantage. No 
reason has been shown in this case for the exercise of the equitable 
jurisdiction of this Court. Undoubtedly a Court of Equity has the power, 
if the minor has derived any benefit by [395] means of a fraudulent 
representation — to order compensation, to use a common maxim — to 
compel a person seeking equity to do equity. In the present case I see 
absolutely no foundation whatever for the defendant’s invoking the 
equitable jurisdiction of the Court. I agree, therefore, in dismissing this 
appeal. 

Appeal disynissed^ 

Attorneys for the appellant : Messrs. Maiitiel (C Ayigurtvallah, 

Attorney for the respondent : Babu B. N. Bose, 


(1) (1854) 9 Exoh. 422. 
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PEIVY COUNCIL. 

Present : 

Lords Hohhouse^ Macnaghten, and Morris, and Sir B. Couch, 

[Otz appeal from the Court of the Judicial Commissioner of Oudh.] 

The Land Mortgage Bank op India {Defendants) v, Abdul Kasim 
Khan AND others (Plaintiffs). [31th November, 1898.] 

Mortgage — Construction of Mortgage — Operative words in a Mortgage deed— General 

language^ 

A mortgage deed having specifically charged the property originally offered as 
security, extended the operation of the mortgage by general language to include 
all interests in the mehals, villages, and lands, comprised in the sanad 
of a talukhdari estate. It was now questioned whether one of the villages com- 
prised in the sanad was part of the mortgaged property. The operative words, 
uncontrolled by anything in any recital, declared all the above subject to the 
mortgage. The deed was, accordingly, held to include the village in question, 
effect being given to the operative words in their ordinary meaning. 

Appeal from a decree (25fch July 1889) of the Judicial Commissioner 
of Oudh, reversing a decree (31st March 1888) of the District Judge of 
Faizabad. 

This suit was brought on the 30bh May 1887 by the representatives 
of Umres Singh, atalukhdar, deceased in 1880. They claimed the right of 
possession against the appellant, the Land Mortgage Bank, or the village 
Bazidpur in the Faizabad District, alleging that the Bank had no title 
thereto, as the result of a judicial sale in execution of a decree obtained 
by the Bank against Umres Singh upon a mortgage, dated the 23rd August 
1871. The plaintiffs, respondents, alleged that Bazidpur [396] was not 
entered in the schedule of the mortgaged property that accompanied the 
mortgage deed, and that this village had been wrongly attached and 
sold on the 3rd March lo77, in execution of a decree obtained by them in 
1875 for Es. 1,22,131 against Umres Singh. The defence was that an 
entire taluk named Meopur Baragaon, comprising the village Bazidpur, in 
question, was included in the mortgage of 1871 ; nob only the mauzas 
specified in the schedule to the mortgage having been mortgaged bub also 
all other mauzas appertaining to that taluk, which included Bazidpur. 
Also that the sale, after contest on application to have it set aside, had 
been confirmed by the Deputy Commissioner of the Faizabad District on 
the 3rd April, 1877. On the 17th September, 1878, the appellants sold the 
village to the other defendants in the present suit. 

In evidence was the mortgage deed of the 23rd August 1871, executed 
by Umres Singh in favour of the appellants, by which ho conveyed, subject 
to the mortgage, all the estate known by the above name, the particulars 
being given in a schedule annexed to the deed. It was added in the deed 
that the estate was granted to Umres Singh by sanad under the 
hand of the Chief Commissioner of Oudh ; and the deed conveyed, also, all 
other, if any, the mauzas, mehals, villages, lands, and shares of and interUts 
in the same, comprised in the said sanad. Also was in evidence the decree 
of Ist June 1875 in favour of the Bank for the above sum, and declaring 
their lien on Meopur Baragaon till payment. 

The District Judge decided that the deed of the 23rd August, 1871 
jnortgaged all the villages in the taluk and not merely those specified in 
the schedule. JBut he held the suit to be barred by limitation.. 
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On the plaintiffs’ appeal, the Judicial Commissioner- was of opinion 
that there was no bar by lapse of time. But bis judgment was that 
Bazidpur was not intentionally included in the mortgaged property, and 
was therefore excluded by his decree. 

On this appeal, — 

Mr. J. D. Mayne, for the appellants, argued that Bazidpur was 
included in the mortgage by the general language of the deed of 1871. 

[397] Mr. A, Cohen, Q, 0.. and Mr. C. W, Arathoon, for the respond- 
ents argued that as the earlier language of the deed differed from the later, 
and as a reference to what had been mentioned in the preliminary 
arrangements did not make it appear that the parties to the mortgage 
intended to effect the inclusion of Bazidpur, their intention should be taken 
to be against the inclusion of the village. The principle of construction 
in the case of general language following and exceeding more detailed des- 
cription was that the object and intention of the parties must be regarded. 

There was here a resemblance to the cases of discrepancy between 
I’Qcital and conveyance ; and in the latter cases where the recital clearly 
indicated what was intended to be conveyed, and operative words of a 
general character went beyond that recital, the operative words were 
construed with a restriction. They cited v. J eiiJier (1) , Rooke y , 

Lord Kensington (2). 

Mr. J. D. Mayne, was not heard in reply. 

JUDGMENT. 

Their Lordships’ judgment was then given by 

Lord Macnaghten.— The learned Counsel in this case have very 
properly agreed that if their Lordships should be of opinion that the village 
of Bazidpur is included in the mortgage, the appeal must succeed. It 
appears to their Lordships perfectly plain that the village is included. 
After conveying by specific description the property originally offered in 
security, the mortgage deed throws in as an additional subject of conveyance 
“all other (if any the mauzas, mehals, villages, lands, and shares of and 
interest in mauzas, mehals, villages, and lands comprised in the said sanad.” 
It is admitted that this village was comprised in the sannd ; it follows 
therefore that it passed by words, which include everything that the 
sanad comprised. There is no contradictory recital. After noticing the 
original application for the loan, the narrative winds up by saying that the 
Bank have agreed to make the advance on having repayment of the sum 
advanced and interest thereon secured “in manner hereinafter appearing." 
That recital points to the operative part of the deed as complete in itself, 
without [398] anything in the preamble to control or confuse the natural 
and ordinary meaning of the language used. There is surely nothing so 
very strange in finding that a mortgage deed as finally settled contains 
something more than the security originally proposed. The reference to 
the sanad in the original proposal seem? to suggest the course which the 
negotiations must have taken. Their Lordships will therefore humbly 
advise Her Majesty that the appeal ought to be allowed, and the suit 
dismissed with costs in the Courts below. The respondents must pay the 
costs of the appeal. 

Appeal allowed. 

Solicitors for the appellants : Messrs, ils^uirsf, Morris^ Crisp and Co* 

Solicitors for the respondents : Messrs T, L, Wilson and Co, 

C. B, 

(1) (1866) L.R. 1 Eq. 361. (3) (1866) 3 K. & J. 763. 
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PEIVY COUNCIL. N^17. 

Present : Privy 

Lords Ashbourne^ Hobhouse, Macnaghten and Morris, and Szr E, Couch. CoUNOlIi. 

[On appeal from the High Court at Fort William in Bengal.] 26 C. 398 

(P.C.) = 

The Rivers Steam Navigation Company {Defendants) v. Chodt- 26 1.A. i = 3 
MULL Doogar and OTHERS [Plaintiffs) . [17th November, 1898.] C.W.N. 149. 


Carriers" Act (III cf 1865), ss. 6, 8. and 9 — Negligence— Accident, Loss by — Bui'den 
proof in a suit for damages for non-delivery. 

The plaintiSs sued a compaoy, who were common carriers, for damages for the 
non-delivery of goods entrusted to them for carriage, destruction of the goods by 
dre having taken place on board the company’s Hat when moored off the place of 
destination. How the hre originated was not shown. The company did not prove 
absence of negligence on their part nor was there placed before the original Court 
a case inconsistent with their negligence. 

The Judicial Committee dismissed an appeal from the decree of the appellate 
High Court, which proceeded on the 9th section of the Carriers’ Act(III of 1866), 
that Court having taken the non-delivery as placing the burden of proving absence 
of negligence on the carriers. 

There were facts showing that no adequate means had been provided by the 
defendants for extinguishing a hre on board, and that the watch was inefficient. 
The defendants, accordingly, bad failed to exonerate themselves. 

[Rel. on. 16 Bom.L.R. 467 (506) = 25 Ind. Cas. 241 ; R., 37 B. 1 (17)=> 14 Bom. L R. 

135 (176) = 14 Ind. Cas. 793 (798),] 

Appeal from a decree (29th January 1897) of the appellate High 
Court, reversing a decree (26th February 1896) of the [399] High Court 
in its original jurisdiction. The plaintiffs, who now appealed, were 
merchants trading at Calcutta and at Serajgunge. The Company defend- 
ing the suit were common carriers by inland navigation. The suit was 
to recover the value of 432 drums of jute received on boai'd their flat 
Khyber by the company in November 1893 at Serajgunge, to be delivered 
to the plaintiffs at Calcutta. The flat arrived there ; but whilst moored 
off Jagarnatb Ghat (where the jute had to be delivered) on the morning 
of the 7th December 1893, the flat and its cargo were destroyed by fire, 
the origin of which did not appear. 

The forwarding note contained the following : — 

The Company will not be under liability for damages, or compensa- 
tion, in respect of loss or damage to goods. . . except such liability as 

they are, or may be, subject to under the provisions of any law for the 
time being in force, or of any contract other than this, for the time being 
in existence between the Company and the shipper,” 

The question raised and decided on this appeal was whether the 
appellants were liable as common carriers by river for the loss of the goods. 

The circumstances of the loss are stated in their Lordships* judgment, 
and also appear in the report of Choutmull Doogur v. The Rivers Stearrit 
Navigation Company (1). The plaintiffs filed this suit in the Court below 
on the 5th January 1895, charging that the defendants were liable as 
common carriers for the loss of the jute. The defendants in their written 
statement alleged that the goods were received by them to be carried, on 
the terms of the forwarding note, and that they had been lost without any 
negligence on their part. 

(1) 24 C. 786. • 
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By the Carriers’ Act (III of 1865), it is provided as follows : — 

Sections. “ The liability of any commoa carrier for the loss of or 
damage to any property delivered to him to be carried, not being of the 
description contained in the schedule to this Act, shall not be deemed to 
be limited or affected by any public notice, but any such carrier not being 
the owner of a railroad or tramroad, constructed under the provisions of 
Act XXII of 1863 may by special contract, signed by the owner of such 
property so delivered as last aforesaid or some person duly authorised in 
that behalf by such owner, limit his liability in respect of the same.” 

[400] Section 8. “ Notwithstanding anything hereinbefore contained 

every common carrier shall be liable to tbe owner for loss of or damage to 
any property delivered to such carrier to be carried when such loss or 
damage shall have arisen from the negligence or criminal act of the carrier 
or any of his agents or servants. 

Section 9. " In any sui* brought against a common Scarrier for the 

loss, damage, or non-delivery of goods entrusted to him for carriage, it 
shall nob be necessary for the plaintiff to prove that such loss or damage 
or non-delivery was owing to the negligence or criminal act of the carrier, 
his servants, or agents.” 

The suit was heard by SALE, J., in the original jurisdiction of the 
High Court. The principal issue was whether the loss was due to the 
negligence of the defendant Company, and whether the forwarding note 
protected them. On the latter point the Judge held that the defendant 
Company were relieved from liability for loss not occasioned by their 
negligence. On the issue of fact he held that the Company had proved 
that the loss was not so occasioned, thereby discharging the burden 
imposed upon them by the Carriers’ Act. 

Upon the evidence he came to the conclusion that the fire did not 
originate from anything on the flat, and that all reasonable precautions 
had been taken to prevent the cargo from taking fire from outside. He 
was also of opinion that the appliances on board for extinguishing fire 
were fairly sufficient, and that the inability of the crew to put out tbe fire 
was caused by the rapidity with which it spread. The Judge accordingly 
dismissed the suit with costs. 

On appeal the Appellate High Court (Maclean, C.J., and MacphER- 
SON and Trevelyan, JJ.) reversed the above judgment on the ground 
that the defendants had nob discharged the burden cast upon them of 
showing that the loss was not due to their negligence. The decree was 
that the defendants should pay to the plaintiffs Ks. 3,324, with interest 
thereon at 6 per cent, with costs. 

The judgments are reported at length in I. L. R. 24 Cal. 786. 

On this appeal — 

[401] Mr. Jo&eph Walton^ Q. C., and Mr. J. F. Clerk, appeared for 
the appellants. 

Mr. A. Cohen, Q. C., and Mr. ^4. Phillips, for the respondents. 

The argument for the appellants was that the defendants had proved 
that the loss was not caused by their negligence or default or by any act 
or omission on the part of their servants. 

Counsel for the respondents were not called upon. 

JUDGMENT. 

Their Lordships* judgment was delivered by 

Lord Morris, — Their Lordships do not require to hear counsel in 
support of tbe decision of the High Court, as they are of opinion that there 
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has been no case shown to alter the judgment that was pronounced by 
that Court. 

It appears that the jute in question was put on board the appellants’ 
vessel, and put on board, so far as can be ascertained, in a proper manner 
in a proper flat, properly arranged, and under proper circumstances. It 
apnears that upon the night in question, about half-past twelve, from some 
rather incomprehensible cause or other, the jute caught fire, and the whole 
cargo was burnt. 

The plaintiffs do not rely upon any special construction of the forward- 
ing note other than that which is relied upon by the defendants, who 
contend that they have brought themselves within the protection of the 
Carriers Act; that is, that they are exempt, if they satisfy the onus which 
is imposed upon them of showing that there was no negligence on their 
part. 

The plaintiffs have also given up any question as to holding the 
defendants liable on the ground of having deviated from the agreement, 
and therefore the question comes to the simple and — in form, at all events 
— narrow one, whether the defendants have exonerated themselves by 
showing that there was no negligence on their part. 

A fire took place, and it is the common case that it did not arise 
from spontaneous combustion. It, therefore, must have arisen from some 
cause either external to the flat or internal in the flat. If it occurred from 
a fire within, it would appear that the onus is not discharged by the 
defendants, because they bad [402] the control of tbe flat. If the fire 
took place inside, they must have done something or other, or something 
must have happened on the vessel inside of the flat, which led to the fire. 
They are, therefore, driven to suggest causes for its occurring from some- 
thing external to the flat ; and it certainly is a very remote, and rather a 
fanciful, suggestion that it arose from some spark coming from certain 
dinghies or smaller boats that were in the neighbourhood. 

In the first place, on the evidence of the captain and of the serang, 
the fires were put out in those small boats about 9 P. M. It was suggested 
that a man throwing the end of a cigar or lighting a pipe might have caused 
the fire. But that seems most improbable, because the flat was guarded 
by the corrugated iron at the top and bottom, and by a purdah or thick 
canvas all round about it, and it would have taken the fire a very consider- 
able time to reach the jute if it had arisen externally. Therefore it appears 
that the fire must have originated from some cause inside. If the cause 
was inside, as has been said, the onus is not discharged, because the whole 
of the flat was under the control and management and care of the 
defendants. 

Again, they were bound to watch ; that is their own case ; and 
accordingly they allege that they did watch, and that about 12 o’clock, 
just shortly before the fire, two persons named Tamiz-ud-din and Omed 
Ali were the watchmen ; that Tamiz-ud-din was to watch on the starboard 
side and that Omed Ali was to watch upon the port side. Tamiz-ud-din 
did not watch on the starboard side. If be had watched, and the fire had 
arisen from any external cause, he would have perceived it almost at once, 
and if he had not been for a very considerable time engaged in rather a 
curious sort of investigation (he appears, namely, to have been watching 
an accumulation of jungle upon an anchor that was hung up and no way 
concerned in the anchoring of the vessel, or in directing its course, or in 
keeping it where it was) he would have seen the fire arise, and he could 
have given outcry at the time, and notice that would have led in all 

859 


1898 

Nov. 17. 

Privy 

Council. 

26 C. 398 

(P.C.) = 

26 LA. 
C.W.N. 145. 



1898 

Nov. 17. 

Privy 

Council. 

26 C. 398 
(P.C.) = 

26 I.A. 1 = 3 
C.WN. 145. 


26 Cal. 403 INDIAN DECISIONS, NEW SERIES [You 

probability to its being extinguished. The fire, however, had taken such 
hold of the jute that it had gone too far by the time he noticed it, a 

[403] notice which really arose not from his looking at the matter at all, 
but by the fires being reflected by the water, which he appears to have 
been watching, instead of watching that which he was put thereto watch, 
namely the flat. 

Then the absence of the other witness, as described by the Chief 
Justice of the High Court, is, to say the least of it, unfortunate. It is 
very unfortunate, because he noight have shown that Tamiz was much 
longer absent than seven or eight minutes — a most peculiar time for him 
to select, as if anybody could distinguish between seven or eight minutes 
and a quarter of an hour, or 17, or 18 or four or five minutes, when their 
attention was not directed to investigating it at the time. 

At all events the observation of Tamiz-ud-din was for such a substan- 
tial time withdrawn from the matter which it was his proper business 
to watch, that all the misfortune occurred, practically speaking, by reason 
of his not watching. If he had been walking up and down on the 
starboard side, as he ought to have been, he would have observed this 
fire coming against the purdah ; or he would have observed the fire from 
within, and not have waited to observe it from the glare in the water. It 
appears that the defendants have not at all exonerated themselves from 
the onus cast upon them of showing that the fire originated from causes 
over which they had no control, and could not have been expected to 
have had any control ; and the evidence would i*eally go to show that the 
fire must have originated from within the flat, and therefore from a place 

t h e^^ were liable for its being in a proper position, and free from 
any inflammatory article that would have set the jute on fire when it 
could nob have got on fire of itself. 

In addition to that it also appears that when the fire did take place 
there was an utter absence of any power of extinguishing it, except by the 
primitive mode of the crow throwing buckets of water upon it. There 
were two pumps, and they were both useless — the pump in the fore- 
part of the vessel was useless because the captain was alone there, and ha 
could nob work the pump by himself, and the men could not get there. 
Why had he not the men at his disposal ? What is the us© of having a 

[404] pump if you have nobody bo work it ? Then there was a pump aft ; 
and that pump could not be worked because it appears that the jute was 
piled up close to the bulkhead, and that the hose was boo short ; so both 
the pumps become utterly useless, and tlie conflagration goes on until, not 
alone is the jute destroyed, bub the vessel sinks. 

Their Lordships are clearly of opinion that there is no reason for 
disturbing the conclusion come to by the High Court upon both grounds. 

Their Lordships will therefore humbly advise Her Majesty that the 

judgment of the High Court should be affirmed. The appellants will pay 
the costs. 

Appeal di$7nissed. 

Solicitors for the appellants : Messrs. Budd, Johnson and Yecks, 

Solicitor for the respondents ; Mr. W, TF. Box, 
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TESTAMENTARY JURISDICTION. 

Before Mr. Justice Sale. 

In the goods of P. J. Avdall (Deceased). [24th March, 1899.] 

Zietlers of administration — Administrator^GeneraVs Act {II of 1874), s. 12^yerification 
of Petition — Court Pees Amendment Act {XI of 1899). 

The Administrator General as a public officer is exempted from verifying other- 
wise than by his signature any petition presented by him under the provisions of 
Act II of 1874. 

In the goods of Me Comiskey (1) followed. 

The form of affidavit prescribed by Act XI of 1899 indicates that it does not 
apply to an application by the Administrator General. 

[R., 18C.L.J. 308 (315) = 18 C.W.N. 121 (122) = 21 lod. Cag. 502.] 

This was an application by the Administrator-General for letters of 
administration to the above estate. The sole question raised wag whether 
the signature of the Administrator- General was a sufficient verification to 
the petition, or whether he was required to make an affidavit. The 
petition of the Administrator General was as follows : — 

[405j First . — That Paul Johannes Avdall, the deceased above named, 
who was an Armenian inhabitant of the Town of Calcutta, and who was 
an .Insurance Broker, departed this life at No. 29, Pollock Street, in the 
Town of Calcutta, on the 11th day of January 1899 intestate, leaving 
property and effects within the jurisdiction of this Hon’ble Court to be 
administered unto and leaving, as your petitioner is informed and believes, 
a brother named Peter Johannes Avdall and a sister named Elizabeth 
Sarkies, who, your petitioner is informed and believes, is the widow of 
Carapiet Johannes Sarkies, deceased, and who your petitioner is also 
informed and believes is seriously ill, his only next of kin him surviving. 

Seeond.— That the amount and value of the assets left by the said 
deceased which are likely to come to your petitioner’s hands, in case letters 
of administration be granted to him, will not, as your petitioner verily 
•believes, exceed the sum of Rs. 6,000, and that the same consists of the 
property, estate and effects appearing in the schedule hereunder written. 

Schedule of assets left by the deceased. 


I. Household furniture and efiects, carriages and horses in 
Calcutta of the estimated value of Rs. 

Rs. 

2,000 

» • « 

• • • 

II. Amount of commission due to the deceased abovenamed by 
Messrs. Walker, Goward & Company of the Strand Road 
in Calcutta estimated at Rs. 

4.000 ' 

• • « 

• * • 

Total Rs, 

6,000 

• « « 

* • • 


Third . — That your petitioner is informed and believes that the said 
Peter Johannes Avdall, who, your petitioner is also informed, is the 
brother of the said deceased, and who resides at No. 4, Shurruf Duftry’s 
Lane in Calcutta, is of unsound mind, and incapable of managing his 
affairs, and your petitioner is also informed and believes that the said 
Elizabeth Sarkies, the sister of the deceased abovenamed, is seriously ill 
and unable to sign her consent at foot of this petition. 
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Fourth . — That more than a month has elapsed since the date of 
the death of the said Paul Johannes Avdall, deceased, and. as your 
petitioner is informed and believes, none of the next-of-kin of the said 
deceased have applied for a grant of letters of administration to his estate. 

Fifth . — That no previous application has bean made to this Hon^ble 
Court or to any other Court for grant of probate of any will of the 
deceased abovenamed, or for letters of administration of the property, 
assets, credits and effects of the deceased abovenamed. as appears from 
the certificate of the Registrar of this Hon’ble Court herewith produced. 

Sixth . — That your petitioner is desirous of obtaining an order that 
letters of administration, as in case of intestacy, to the property, assets, 
credits and [406] effects of the deceased abovenamed be granted to your 
petitioner with effect throughout the Province of Bengal. 

Your petitioner therefore humbly prays your Lordships for an order 
that letters of administration as in case of intestacy to the property assets 
credits and effects of the deceased above named be granted to your peti- 
tioner with effect throughout the Province of Bengal. 

The petition was verified only by the signature of the Administrator- 
General, without affidavit. 

ORDER. 

Sale, J. — This is an application by the Administrator-General for 
letters of administration. The petition contains a schedule of assets, from 
which DO deduction is claimed. The only question is whether the signature 
of the Administrator General should be accepted as a sufificient verification 
under s. 12 of the Administrator-Generars Act II of 1874, or whether he 
should be required to make an affidavit in the form prescribed by Act XI 
of 1899. The form of affidavit prescribed by this Act in itself sufficiently 
indicates that it was intended to bo used by applicants other than the 
Administrator-General. The Administrator-General, as a public officer 
by s. 12 of Act II of 1874, is exempted from verifying otherwise than by 
his signature any petition presented by him under the provisions of the 
Act. See In the Goods of McGomiskey (1). This section, unless expressly 
repealed, cannot be treated as having ceased to be operative. 

Under the circumstances an order for grant of letters of administra- 
tion may be made on a certificate being produced from the Registrar that 
the administration duty has been paid and a statement to that effect 
being inserted in the petition. 

Attorney for the petitioners : Mr. CaniclL 

C. E. G. 
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[407] TESTAMENTARY JURISDICTION. 

Before Mr. Justice Sale. 


In the goods op Omda Bibee {Deceased). [6th April, 1899.] 

Letters of Administration — Court Fees Act (VIJl of 1870), s. 3, sch. 7, art. 11, s. 19 H. 
—Court fees Amendment Act (XI of 1819), — Practice — Payment o/ad valorem fee 07 i 
Probate or Letters of Admmistration. 

In an application for probate or letters of administration the ad valorem fee 
prescribed by statute should be prepaid to the satisfaction of the Court. Such 
payment must be made to the Registrar and certified by him or by the Taxing 
Officer where an exemption is claimed and allowed. This certificate should be 
produced to the Court with the application and affidavit of valuation. 

[R., L.B.R. (1893—1900) 623 (625).] 

In this case an exemption from the total amount of the ad valorem fee 
payable to the Court was claimed, but no certificate from the Taxing Officer 
was produced to the Court at the time of the application for letters of 
administration. 


RULING. 

Sale, J. — In the High Court the fee mentioned in art. 11 of the first 
schedule to the Court Fees Act is, under s. 3 of the Act, payable, to tha 
Registrar. In case of difference as to the fee or the amount thereof payable, 
the question is by s. 5 of the Act referred to the Taxing Officer. These 
sections have not been repealed by the amending Act XI of 1899. By that 
Act the High Court, when an application is made to it for probate or letters 
of administration, is required to cause notice to be given to the chief con- 
trolling revenue authority, that is to the Board of Revenue. The object is 
not to delay the grant, which may be made as soon as the Court is satisfied' 
that the ad valorem (ee payable on the valuation of the assests furnished in 
the prescribed form has been paid. The fee is required to be prepaid to the 
satisfaction of the Court. Such payment should be made to the Registrar 
and certified by him to the Court. This certificate ora certificate from the 
Taxing Officer, where exemption is claimed and allowed, should be produced 
to the Court with the application and the affidavit of valuation. 

This petition may, therefore, be returned to the applicant in order 
that it may be re-submitted with a certificate from the Taxing Officer. 

Attorney for the petitioner : Mr. N. C. Bose. 

C. R. G. 


26 C. 408 = 3 G.W.N. 364, 

[ 408 ] TESTAMENTARY JURISDICTION. 

Before Mr. Justice Sale. 


In the goods op A. S. Gubbot (Deceased). [28th March, 1899.] 

Letters of AdminisCration^Bondi Form of — Succession Act (X of 1865), s. 266 Practice 

The Indian Suooession Act, s. 256, requires that an ^ 

should be taken in every case. It may, however, be varied, by speoial order of 

TnSTiorL special administratUand foUow thl, 
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This was an application for letters of administration in limited form, 
and it was prayed that, having regard to the limited nature of the grant 
asked for, an administration bond might be dispensed with : — 

ORDER. 

Sale, J. — This is an application for a grant of letters of administration 
of the property and credits of Aaron Shalome Gubboy, deceased, limited 
for the purpose of reconveying the premises comprised in a mortgage to 
the mortgagor. 

It is stated in a petition verified in the usual way that the deceased 
died without leaving any properties or effects to be administered unto," 
and that ho had no beneficial interest in the mortgage the premises com- 
prised in which are to be reconveyed. 

It appears that this mortgage has been treated as belonging to the 
estate of the brother of the deceased, and that the ad valorem fee on the 
amount secured thereby has been paid. 

It is said that having regard to the nature of the limited grant prayed 
for, no assets can come into the hands of the administrator, and that 
this is a case in which an administration bond may be dispensed with. 
But the law does not admit of this being done. Section 256 of the Indian 
Succession Act requires a bond to be given in every case, but in such form 
as the Judge shall from time to time by any general or special order direct. 
It is only open to the Court to make a special order as to the form of the 
bond. 

In England an administration bond is also required to be given in 
all cases, and the bond in the case of a limited or special administration 
provides that the administrator “ will [409] exhibit a true and perfect 
inventory of the said estate and effects limited as aforesaid and render a 
just and true account thereof whenever required by law so to do." Coote, 
p. 663. This form may, it seems to me, bo adopted in the present case, 
and I direct that this may be done. 

Attorneys for the petitioners : Messrs. Gregory and Jones. 

C. E. G. 


26 C. 409 (F.B.) = 3 C.W.N. 271. 

FULL BENCH. 

Before Sir Francis W. Maclean, K.C.I.E., Mr. Justice Prinsep, 

Mr. Justice O’Kinealy, Mr. Justice Banerjec and Mr. Justice Hill. 

Pyari Mohun Bose (Plaintiff) v. Kedarnath Roy and 
OTHERS (De/endaiits).' 1.31st January, 1899.] 

i'arties — Co contractors — Right of some of several co-contractors to sr/o alone^Befusal 
to join in the suit as plamiiff. Effect of. 

Where two parties contract with a third party, a suit by one of them making 
the other a co-defendant ought not to bo dismissed, merely because the plaintiff 
has not proved that the co-dofondant had refused to join as a co-plaintiff. 

[F., 24 A. 226 (228) = 2'2 A.W.N. 31 ; 26 M. 461 (462) ; 261M. 649 (F.B.) : 29 M, 302 
(803) : 18 M.L.J. 495 = 4 M.L.T. 194 3 C.W.N. 509 = 9 C.L.J. 331 ; R.. 35 C. 

331 (P.C.) = 10 Bom. L.R. 66=7 C.L.J. 139 = 12 C.W.N. 249 = 18 M.L.J. 43 = 3 
M.L.T. 161; 38 0. 342 (353) = 13 C.L.J. 3 = 8 lud. Cas. 837; 34 M. 406=7 lud. 
Gas. 422 = 20 M.L.J. 951 (959) = 8 M.L.T. 208; 17 C.L.J. 372 = 19 lad. Cas. 865 
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This case was referred to a Full Bench by O’KiisEALY and Gupta, JJ., 
on tbe 30bh Juoe 1898. The order of reference was as follows : — 

The quQSbion raised in this reference is that where two parties con- 
tract with a third party, can a suit by one of the two, making the other a 
co-defendant, be dismissed under our procedure, because the plaintiff had 
nob proved that the co-defendant had refused to join as plaintiff. 

This very point; was raised in the case of Tarini Kant Lahiri v. Nund 
Kishore Patronovis (l), and with reference to it the Judge said : “It may 
be that the proper course would be to ask him to join as a plaintiff, 
but it is a matter of perfect indifference to the substantial defendant 
whether the co-sharer is joined as a plaintiff, or joined as a defendant. 
The tenant is concerned to have all £410] parlies interested in the rent 
made parties to the suit, so that he may not be liable in a subsequent 
suit for rent. If the third defendant were to complain that he has been 
made a defendant without being asked to join as a plaintiff, there might 
have been ground of complaint, and the mistake might be undone by 
amending the plaint, or it might be a ground for giving him his costs, but 
it is not a ground for dismissing the suit at all.” 

This decision was followed by another Divisional Bench of this Court 
in the, case of Bissesswar Hoy Chowdhry v. Brojo Kant Boy Chowdhry (2). 

In the ease of Dwarka Nath Milter v. Tara Prosunna Boy (3) a 
Divisional Bench of this Court, on theauthority of v. South Kensington 
Hotel Go. (4) decided that some of the parties interested as plaintiffs 
cannot sue alone unless the co-sharers have refused to join or have 
otherwise acted prejudicially to the plaintiffs, and the suit was dismissed on 
this ground. That case was followed in the case of Soshee Shekhareswar 
Boy V. Giris Ghundra Lahiri (5). 


It must be borne in mind that under our Code no person can be made 
a plaintiff without his consent. In Bngland this consent must be giv 3 n 
in writing ; so that the rules point to consent and not to refusal. Under 
s. 32, the Court has the greatest powers for transferring parties, and under 
s. 34, all^ objections ia regard to parties must be taken at the earliest 
opportunity, or else they are regarded as waived. In all these points the 
rules of our Court conform more or less to the rules of the Supreme Court 
in England, and their dismissal for want of a co-plaintiff is unknown. See 
Roberts v. Holland (6). 

We. therefore, refer this second appeal to a Full Bench for disposal. 

Babu Dwarka Nath Ghuckerhutty ^ for the appellant. 

Dr. Ashutosh Mookerjee, Babu Gyanendra Nath Bose, and Babu Biraj 
Mohun Mazumdar, for the respondents. 

[411] Babu Dwarka Nath Ghuckerbutty. — It is not necessary for the 
plaintiff to make out that the co-contractor refused to join. In this case 
the co-contractor was made a defendant, and if she liked, she could have got 
herself added as a plaintiff — see the oases of Tarini Kant Lahiri v. Nund 
Kishore Patronovis (l), and Bissesswar Boy Ghowdhry v. Brojo Kant Boy 
Chowdhry (2). The case of Soshee Shekhareswar Boy v. Giris Ghander 
Lahiri (5) wa« not correctly decided. The case of Dwarka Nath Milter 


(1) 12 0. L. R. 688. 
(3) 17 O. 160. 

(5) 1 O.W. N. 669. 


(2) 1 C.W.N. 221, 

(4) (1879) L.R. 11 Ch. L. 121. 

(6) (1893) L.R., 1 Qi B. 666 (669). 
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V. Tara Prosonna Roy (1) is distinguishable, and that was not a rent suit. 

A suit ought not to be dismissed if the plaintiff does not make out a refusal : 
see Roberts v. Holland{2), Ram Ghunder Chuckurhutty v. Giridhur Dutt{d), 
Ghuni Sinqh v. Hera Mahto (4). and Guni Mahomed v. Moran (5). 

Dr. Asutosh Mookerjee, for the respondents. — The principle laid down 
in Dwarka Nath Mitter v. Tara Prosunna i?oy(l) is correct : see also Indian 
Contract Act, s. 45. One of the several joint promisees can sue alone only 
when some special circumstance is shewn — see Luke v. South Kensington 
Hotel Co. (6). The rule in India has always been the same. See Ramsebuk 
y. Ram Lall Eoondoo \7), Jagadmba Dasi v. Haran Chandra Du^MS), 
Uma Sundari Dasi v. Ramji Haidar (9), Jibanti Nath Khan v. Gokool 
Chunder Ohoiodry (10), Bindu Bashini Dasi v. Peari Mohun Bose (11), 
and Jaqdeo Sing v. Padarath Ahir (12). Having reference to [412] s. 188 
of the Bengal Tenancy Act, the suit is also not maintainable — See the 
case of Baidiya Nath De v. Him (13). 

Babu Dwarka Nath Ghuckerbutty in reply. 

The opinion of the Full Bench was delivered by Maclean, C.J.. 
Prtnsep, O’Kinealy, Banerjbe, and Hill, JJ. concurring). 

OPINION. 

Maclean, C.J. — The question raised on this reference is whether, 
where two parties contract with a third party, a suit by one of them, making 
the other a co-defendant, ought to be dismissed because the plaintiff has not 
proved that the co-defendant had refused to join as co-plaintiff. Upon 
this question, there is some diversity of opinion in the decisions of this 
Court. In the case of Tarini Kant Lahiri v. Nimd Rishore Patronovis(14), 
it* was held that such non-joinder was not sufficient ground to justify 
the dismissal of the suit, and that view has been given effect to by 
another Division Bench of this Court in the case of Bissesstv&r Roy 
Chowdhry v. Brojo K&nt Roy Chowdhry (15). It has been considered 
that the opposite view was taken by another Division Bench of this 
Court in the case of Dwarka Nath Mitter v. Tara Prosunna Roy (1). and 
in the case of Sohsee Shekharcsivar Royy. Giris Chandra Lahiri(l&j. The 
cQ.se oi Dwarka Nath Mitter y. Tark Prosunna Roy (1) was a case of an 
exceptional nature, and upon a minute examination of its facts, it is at 
least questionable whether it intended to lay down any such general 
proposition as that for which it has been cited as an authority governing 
the present case. As a general rule all co-contractors ought to be joined 
as plaintiffs, but at the same time where, as here, there are three 
co-contractors, say three co-sharers, two of them co- plaintiffs, and the 
other a co-defendant (being all the parties interested under the contract), 
the suit ought not in my opinion to be dismissed simply because it has 
not been shown that the co-sharer defendant has refused to join as a 
co-plaintiff. If so, in each such [413] case there would have to be a 
preliminary issue as to such refusal, and the inconvenience of that, is 
shown by the proceedings in the present case, where one Judge has decided 
there was such refusal, and another Judge has decided the very 
opposite. In cases of this class the defendant — the active defendant, not 


(1) 17 C. 160. 

(4) 7 C. 633. 

(7» 6 0. 815 (322), 
(9) 7 0. 242, 

{ 12 ) 25 0. 286 (289). 
(16) 1 O.W N. 221. 


(2) (1893) L.R, 1 Q.B. 666. (3) 19 C. 756. 

(6) 4 C. 96. (6) (1879) L.R. 11 Ch, D. 191. 

(8) 6 B L.R. 526 noto=10 W.R. 108. 

(10) 19 C. 760, (11) 20 0. 107. 

(13) 25 C. 917. (14) 12 C.L.R, 588. 

(16) 1 O.W.N. 659. 
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the co-sharer defendant — should, as soon as the trial is commenced, 1899 
direct theCourt*s attention to the supposed non-joinder; the Court would Jan. 31. 

then call upon the defendant co-sharer to say whether he was willing to 

be a co-plaintiff; if ho say “yes*” can then be shifted from the ranks FuiiL 
of the defendants to the side of the plaintiffs and^be made a co-plaintiff ; BENCH. 

and if, as the result oE that shifting, the acting defendant satisfy the Court 

that he ought to have an opportunity of considering the new position, 
the Court can adjourn the trial, upon such terms as to payment of any (^-8.) = 
costs thrown away, as it may deem just ; but if the co-sharer defendant 3 
decline to be made a co-plaintiff then the trial can proceed with him as 
a co-defendant. I certainly do not think the suit ought to be dismissed, 
simply by reason of^such non-joinder, when at any rate, all the parties 
interested are before the Court, which has ample power to do what I have 
said under s. 32 of the Code of Civil Procedure. In order to avoid the 
throwing away of costs, and to ensure the saving of time, an objection 
as to^non-joinder ought to be taken in the written statement, and when 
so taken the plaintiff should use his best endeavours to get the other 
co-sharer to join, and if successful, apply at once to have him joined as 
a co-plaintiff, and if unsuccessful, he would then be in a better position 
to satisfy the Court, when the objection is raised at the trial, that he has 
done his best to have him made a co-plaintiff. 

We are asked, however, what is to happen if the co-sharer defend- 
ant be not represented, or present, at the trial ? I think the answer is 
simple. His absence would indicate that he took no real interest in the 
dispute, and would raise a strong inference that he did not wish to be 
made a co-plaintiff, in which case the trial could proceed with him as a 
co-defendant. 

As regards the other Question whether the point in relation to 
s. 188 of the Bengal Tenancy Act has been decided by the lower appel- 
late Court, looking at the first judgment of [414] the Subordinate 
Judge, it is so very doubtful, that in my opinion that question ought to be 
regarded as still open, and as one to be dealt with on the remand. 

The case must be remanded to the Subordinate Judge, and the costs 
will abide the result. 

Prinsep, J. I agree in the judgment which has just been delivered, 

O’KlNEAiiY, J. — I agree. 

BanerjEb, j. I agree with the learned Chief Justice in the view 
taken by him in this case. 

Hill, J. — I also agree. 

s. C. G. Appeal allowed ; case remanded. 
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FULL BENCH. 

Before Sir Francis W. Maclean, K.G.I.E., Mr. Justice Prinsep, Mr. Justice 

O'Kinealy, Mr. Justice Banerjee, and Mr. Justice Hill. 


Bishambhur Haldar {Defendant No. 2) v- Bonomali Haldau 
AND OTHEKS [Plaintiffs).^ [30th January, 1899.] 

Public Demands .Recovery Act {Bengal Act Vll of I8®0) ss. 2 1— Bengal Act YU of 

1868, s. e — Certificate of Sale— Evidence of sufficiency of service of notice-- Act X, of 
1859. s. 28. 

Section 8 of Bengal Act VII of 1868 does not apply to a certificate of title 
granted to a purchaser at a sale in execution of a certificate issued under s. 7 of 
Bengal Act VII of 1880, for arrears of rent alleged to be due to an estate under 
the Court of Wards, but it is limited in its application to the two descriptions of 
certificates of title therein referred to, namely, certificates granted under s. 28 of 
Act XI of 1859. and those granted under a, 11 of Bengal Act VII of 1868. 

Fulin Chandra Hoy v. Akbar Sossein (1) and Bhola Nath Maiti v. Mohinuddin 
Maho7ned (2) approved. 

[P., 3 C L.J. 280 (284) : R.. 22 A. 248 (F.B.) = 20 A. W.N. 64 ; 29 C. 94 (97) ; 34 C. 811 

(F B.) = 5 C.L J. 696 = 11 C.W.N. 756 ; 6 C.L.J. 472 ; D.. 13 C.W.N. 750 = 
IOC. L.J. 201 (205).] 

This ease was referred to a Full Bench by Baner.tee and [413] 
Prati’, JJ., on the 8th July 1898. The reference was in the following 
terms : — 

This appeal arises out of a suit brought by the plaintiff respondent 
for cancellation of a certificate under Bengal Act VII of 1880, made on 
the 2nd of April 1890, in favour of defendant No. 1, and of a sale in 
execution of the certificate at which certain immoveable property of the 
plaintiff was purchased by defendant No. 2, and for confirmation of the 
plaintiff’s possession of such property. The material allegations of the 
plaintiff are that the certificate is invalid, because the arrears of rent in 
respect of which it was made were not really due, the party in whose 
favour it was made was nob in separate receipt of rent of the tenure in 
question, and the officer by whom it was signed was not th-> Collector 
of the District ; that no notice of such certificate was issued ; that the 
plaintiff was kept out of knowledge of the certificate and of the proceed- 
ings and sale in execution thereof bv the fraud of defendant No. 2 ; 
and that the plaintiff came to know of the sale on the 29th of July. 

The defence was that the suit was barred by limitation ; that the 
suit was not maintainable as the plaintiff did not proceed in accordance 
with s. 8 ih) of Bengal Act VII of 1880 ; and that the certificate and the 
sale in execution thereof were valid and not tainted with fraud. 

The Courts below have found for the plaintiff and decreed the suit. 
In second appeal it is contended for the defendant No. 2, first, that the 
suit is barred by limitation ; and, secoiidly, that the suit is nob maintaiD' 
able as the plaintiff did not proceed according to s. 8. cl. (6) of Bengal 
Act VII of 1880. 

In support of tlie first contention, ic is urged that as the sale was 
confirmed on tlie 28bh of May 1894 and the suit was iustituted on the 
29bh of July 1895, that is, after more than one year, the time allowed 
by art. 12, cl. (6) of the second schedule of the Limitation Act, which 

• Hofereaco to iho Kail Ronch in Appeal from Appellate Decree No. 335 of 1897. 
(1) 21 0. 350. ( 2 ) 21 C. 360. note. 
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.governs the case, the suit is barred by limitation, and that the lower 
appellate CouTb is wrong in excluding the time during which the 
plaintiff’s appeal to the Commissioner was pending, the [416] said 
appeal having failed not “ from defect of jurisdiction or other cause 
of a like nature” within the meaning of s. 14 of the Limitation Act. and 
the deduction of time allowed by that section being claimable only in 
favourof a proceeding resorted toby the plaintiff under a bona fide mistake 
of fact, and not in favour of one resorted to under a mistake of law even 
though bona fide. . On the other hand, it is contended for the plaintiff 
respondent, that the plaintiff is not only entitled to the deduction of time 
allowed by the lower appellate Court under s. 14 of the Limitation Act, 
but is further entitled under s. 18 of that Act to reckon time from the 
29bh of July 1894, the date on which he became aware of the fraud of 
the defendants by which, as found by the first Court, he had been kept 
out of the knowledge of the sale now sought to be set aside. 

If the finding of the first Court on the question of fraud had been 
affirmed by the lower appellate Court, the nlea of limitation would no 
doubt have been completely met. But the lower appellate Court has 
based its decision upon the question of limitation on the provisions of s. 14 
of the Limitation Act, without adverting to those of s. 18 or affirming the 
finding of the first Court on the question of fraud. So that if that decision 
is incortect, and if the suit does not fail on the ground involved in the 
second contention of the appellant, it will be necessary to remand the 
case to the lower appellate Court, in order that it may determine whether 
s. 18 of the Limitation Act does not save the suit from being barred. 

Turning now to the contention of the learned Vakil for the appellant 
upon the question of limitation, we are of opinion that the second 
branch of that contention, namely that the deduction of time under s. 14 

■ of the Limitation Act is not available for a party who resorted to the 
previous infructuous proceeding under a mistake of law though bona fide, 
is nob sound. There is nothing in the language of the section to warrant 
this view, and we think it would be unreasonable to restrict its operation 
in the manner contended for [417] seeing that a bona fide mistake of law 
upon a doubtful point of jurisdiction or procedure is as much entitled to 
the benefit of the section as a bona fide mistake of fact. As for the case of 
Hamjiwan Malw. Ghando MaUl) cited for the appellant, it is sufficient to 
say that it has been dissented from by a Full Bench of the Allahabad High 
Court in 3rij Mohan Das v. Mannu 3ibi (2). Nor do we think that the 
mere fact of the Commissioner having rejected the appeal on the ground 

■ of limitation is sufficient to disentitle the plaintiff to the deduction of the 
time during which that appeal was pending, if, in the opinion of the 
Court which has to determine the question whether this suit is barred by 
limitation, that appeal was not really out of time, but failed “from defect 
of jurisdiction or other cause of a like nature” within the meaning of s. 14 
of the Limitation Act. But in this case the appeal to the Commissioner 
was clearly out of time as well under s. 2 of Bengal Act VII of 1868 
as under s. 16 of Bengal Act VII of 1880, the only provisions of the 
law under which such an appeal could lie ; and though under a. 5 of 
the Limitation Act, the appeal could be admitted for sufficient cause 
though out of time, it was for the Court to which the appeal was made 
ito say whether there was any sufficient cause for admitting it. As no 
■ such sufficient cause was show n before the Commissioner, the appeal to 

(1) 10 A. 687. (2) 19 A. 348. 
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him must be taken to have been barred by limitation, and it, therefore^ 
failed for a reason other than “defect of jurisdiction or other cause of a 
like nature” within the meaning of s. 14 of the Limitation Act, 

The ground upon which the lower appellate Court has overruled the 
plea of limitation is therefore not sound, and if the suit is not open to the 
objection raised in the second contention of the appellant, it will be 
necessary to remand the case to the Court of appeal below to determine 
whether the plaintiff is, as has in effect been held by the first Court, 
entitled to reckon time under s. 18 of the Limitation Act from the date 
when he became aware of the sale of which be had been kept out of know- 
ledge by the fraud of the defendant No. 2. 

[«8] This brings us to the consideration of the second contention 
of the learned Vakil for the appellant. It is argued that a suit like the 
present for cancellation of a ceriificate under Bengal Act VII of 1880 can 
be entertained only if the preliminary step required by s. 8, cl. (5) of the 
Act, has been taken, or good cause is shown why it was not taken ; and 
as this has nob been done, the suit is not maintainable. The first Court 
in its judgment on the 4th issue which raised this point has found that 
no notice (that is notice under s. 10 of the Act) was served, nor was any 
sale proclamation published, and so the plaintiff was not bound to proceed 
under s. 12 as required by s. 8. cl. (&) of the Act. and he was nob debarred 
from maintaining the suit; and the correctness of that finding of the first 
Court was not questioned in the lower appellate Court, nor was it ques- 
tioned before us. And if that finding be correct, the conclusion based 
upon it, namely, that the plaintiff was nob bound to proceed under s. 12 of 
Bengal Act VII of 1880 and was nob debarred from maintaining this suit, 
must also be correct — -See Savodci Ghatan l>a'ndopadhciy(i v. Kisio il/o/iun 
Bhattacharjee (1). But the learned Vakil for the appellant argued that, as a 
certificate of sale had been granted to the auction-purchaser, defendant 
No. 2, it was under s. 8 of Bengal Act VII of 1868, which is by s. 2 of 
Bengal Act VII of 1880 to be construed as one with the last mentioned Aot, 
conclusive evidence that all necessary notices have been duly served, and 
that it was not open to the Courts below to inquire whether the notice in 
question was served or not ; and in support of this argument the case of 
Ea^oyn Eanto Roy v. Champa Dasi (2) is cited. That case no doubt supports 
the contention for the appellant, bub it is o\ posed to two earlier oases, not 
referred to in it. namely. Pidm Chandra Roy v. Akbar Hosscin (3) and 
Bhola Nath Haiti v. Mohinnddin Hahomod (4) ; and we must, therefore, 
refer the matter to a Full Bench. We should add that our own opinion is 

in avour I4i9j of the view taken in the two earlier cases, for the reasons 
given in those oases, 

Tl^ question for the determination of which this case is referred to 
a ull Bench is whether s. 8 of Bengal Act YII of 1868 applies to a 
certifaoate of title granted to a purchaser at a sale in execution of a 
certificate issued under s. 7 of Bengal Aot VII of 1880 for arrears of rent 
alleged lo be due to an estate under the Court of Wards, or whether it is 
limited in its application to the two descriptions of certificates of title 
therein referred to, namely, certificates granted under s. 28 of Aot XI of 
1859, and those granted under s. 11 of Bengal Act VII of 1868. 

As the question arises in a second appeal, according to the rulee 


(2) 2 0. W. N. (8. N.) cell. 
(4) 21 C. 860 (note). 


(1) 1 C.W.N. 616. 
(3) 21 C. 350. 
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relating to Eull Bench references, the whole case must be referred for 
decision to a Full Bench. 

Dr. Asutosh Mookerjee, Babu Jnanendra Nath Bose, and Babu Biraj 
Mohun Mazoomdar, for the appellant. 

Babu Shyma Prosunna Mazumdar, for the respondents. 

Dr. Asutosh Mookerjee. — The question is whether s. 8 of Bengal Act 
VII of 1868 applies to a certificate of title issued under Bengal Act VII 
of 1880 : in other words what is the meaning of s. 2 of Bengal Act VII of 
1880 ? Practically, therefore, the question is, under what section is the 
certificate granted — whether it is under s. 28 of Act XI of 1859, read 
with s. 2 of Bengal Act VII of 1880, or under s. 316 of the Code of Civil 
Procedure ? It is clear from the language of s. 19 of Bengal Act VII of 1880 
that s. 316 of the Civil Procedure Code does not apply. I, therefore, 
submit that the certificate in question, which on the face of it purports to 
have been granted under s. 28 of Act XI of 1859, was rightly granted. 

Section 2 of Bengal Act VII of 1880 incorporates Act XI of 1859 and 
Bengal Act VII of 1880 and Bengal Act VII of 1868 into one Code. The 
case of Sadhu Saran Singh v, Panchdeo Lai (1) shows that ss. 311 and 
312 of the Civil Procedure Code do not apply to sales under a certificate 
issued under Bengal Act VII of 1880!; from this it would follow that s. 316 
of the Code also will not [420] apply. See also the case of Monindra 
Nath Mookerji v. Saraswati Dasi (2). It has no doubt been recently held 
in the cases oi Mohihul Huq v. Sheio Sahay Singh (3), and Mahomed Abdul 
Hyew. Gajraj Sahai (4), that ss. 33 and 34 of Act XI of 1859 are not 
applicable to sales under Bengal Act VII of 1880, but the terms of those 
sections are quite different from those of s. 28 of Act XI of 1859. There 
is nothing in the terms of s. 28 of Act XI of 1859 which would contradict 
the view that it is applicable to sales under Bengal Act VII of 1880. The 
case of Rajoni Kanta Roy v. Champa Dasi (5) supports my contention. 

Babu Shymb Prosunna Mazumdar for the respondents. — Section 8 of 
Bengal Act VII of 1868 enacts a provision of a stringent character, 
and the scope of the section ought not to be extended beyond what 
has been expressly mentioned by the Legislature. The heading of the 
certificate in this case may show that it was granted under s. 28 of Act XI 
of 1859, but that cannot be conclusive. The body of it is substantially in 
the form prescribed under s. 316 of the Code of Givi) Procedure, and nob 
in the form prescribed under sch. A of Act XI of 1859. Then there is a 
vital distinction. In the case of a certificate under Act XI of 1859 the 
title of the purchaser accrues from the date fixed for the last day of 
payment, whereas in this case the title purports to accrue from the day 
of the confirmation of the sale. It was never intended by the Legislature 
that Act XI of 1859, Bengal Act VII of 1868, and Bengal Act VII of 1880, 

should be read together as one Act. The qualifying words in s. 2 of 
Bengal Act VII of 1880 “so far as is consistent with the tenor thereof,” 
are important and ought not to be lost sight of. Section 10 of Bengal Act 
VII of 1880 makes the notice imperative. Their Lordships of the Privy 
Council observe in the case of Baijnath Sahai v. Ramgut Singh (6) 
that the forms required by the Act are matters of substance. See also the 
cases the Saroda Gkaran Bandopadhaya v. Kisto Mohun Bhattachra- 
jee il), Uzir Ali Y, [ 421 ] Kartick (8). As for the three Acts being read 
together as one, see the remarks of Pigot and Bampini, JJ., in the case of 
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Gujraj Sahai v. The Secretary of State for India (1). The policies of the 
two sets of Acts are ditferenb. The notice under s. 10 of Bengal Act VII 
of 1880 is to be issue! in accordance with the provisions of the Civil 
Procedure Code ; see Rakhal Chandra Rai Choxodhnri v. The Secretary of 
State for India (2). whereas in Act XI of 1859, or Bengal Act YII of 1868, 
notices and other processes are required bo be served in accordance with 
the special provisions contained therein. The cases of PiiUn Chandra Roy 
V. Akbar Hohsein (3) and Bhola Nath Maiti v. Mohinnddin yiohomed (4) 
are rightly decided- The case of Rajoni Kanta Roy v. Champa Dasi (5) 
cannot be regarded as an authority, inasmuch as it loses sight of the 
important saving clausa in s. 2 of Bengal Act VJI of 1880, and also 
because it does not notice the previous cases. The case of Sadhu Saran 
Singh v. Panchdeo Lai (6) proceeds upon a different principle. The 
remarks of Pebheram, C.J., in the case of Monindra Nath Mookerji v. 
Sarasjvati Dasi (7) would show that a sale under Bengal Act VJI of 1880 
would require to be confirmed under s. 314 of the Civil Procedure Code. 
The case of l^lahomed Abdul Hye v. Gajraj Sahai (8), and the case of 
Mohibiil Hug v. Sheto Sahay Singh (9) cited by the other side support 
my contention. 

Dr. Ashufosh Mookerjee in reply. 

The following judgments were delivered by the Full Bench: — 


JUDGMENTS. 

Maclean C J. — In this case I agree with the view expressed by the 
two referring Judges, which is in accord with [422] that expressed in the 
two cases of Palin Chandra Roy v. Akbar HosseixiiZ) and Bhola Nath 
Maiti V Mohimiddin Mahomed (4). Agreeing as I do with the reasons 
upon which those decisions are based, no useful object will be attained 
by my merely repeating thorn The question then musn bs answered 
in the negar.ivo, and the case must be remanded, as is suggested in the 
reference, for the purpose of ascertaining whether the case is brought 
within s. 18 of the Limitation Act. Act XV of 1877. 

The costs will abide the results of the re trial. 

PRINSEP, T. — lam of the same opinion. The difficulty in this case 
has arisen from the atienjpt to consolidate, by reading as one Act, three 
different Acts of a different character, and pissed after some intervalof 
time, relating to the recovery of public demands. To provide against any 
possible confusion that may arise from such circumstancesthe words **so far 
as is consistent with the tenor” of the Acts specified in s. 2 of Bengal Act 
VII of 1880, have been used in that section; and accordingly it has now fallen 
upon us to decide what is the real meaning and effect of s. 8 of Bengal Aot 
VII of 1868, as applied to proceedings taken under the Act of 1880. The 
conclusion that I have arrived at, after giving full consideration to the 
matter, is that the terms of s. 8 of Bengal Act VII of 1868,mustbe 
limited to sales held in respect of arrears of public revenue provided for 
by Act XI of 1859, and to none other, and that it does not apply to sales 
held to realize public demands under s. 8 of Bengal Aot VII of 1880. 

^ Kinealy, T. I agree with the decision in the case of Puliu 
Chandra Roy v. Akbar Hosseni (3). and think that the certifioate in this 
case IS not one under a. 28 of Act XI of 1859. 


(1) 17 0. 414. (2) 12 0. 603. 

(5) 2 C.W.N, (S.N.) ccli. 

(8j 26 0. 283. (9) 26 C. 85. 


(3) 21 C. 360. U) 91 C. 350 note. 
(6) 14 0. 1. (7) 18 0. 196, 
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' Banbrjeb, J. — I am of the same opinion. The question for the 
determination of which this case has been referred to a Bench is, 

“whether s. 8 of Bengal Act VII of 1868 applies [423] to a certificate of 
title granted to a purchaser at a sale in execution of a certificate issuen 
under s. 7 of Bengal Act VII of 1880, for arrears ot rent al'Jeged to be due 
to an estate under the Court of Wards, or whether it is limited in its 
application to the two descriptions of certificates of title thei’etn rererred to, 
namely, certificates granted under s. 28 of Act XI of 1859 and those 
granted under s. 11 of Bengal Act VII of 1868.*’ 

Upon that question, besides certain cases which have c>nly an indirect 
bearing, there are three cases having a direct bearing, namely, the cases 
of Pultn Chandra Roy v. Akkar Hossein (1) and Bhola Nath Maiti v. 
Mohinuddin Mahomed (2) referred to. and the case of Rajo *ii Kanta Roy 
V. Champa Dasi 13}. Of these, the first two affirm the view indicated in 
the latter alternative of the question, whilst the last naentioMed case 
answers the lormer alternative in the affirmative; and th.e question is, 
which of these two views is correct. 

I am of opinion that the view taken in the two first mentioned cases 
is correct. Section 8 of Bengal Act VII of 1868 enact-s that “Every 
certificate of title which may be given to any purch:i,ser under the 
provisions of s. 28 of the said Act XI of 1859, or of s. 11 of this Act, 
shall be conclusive evidence in favour of such purchase or and of every 
person claiming under him, that all notices in or by this Aisb or by the said 
Act XI of 1859 required to be served or posted, have been duly served 
and posted.” Tnis being then, “ an enactment ” to usei the language of 
Erie, G. J., in the case of Nothard v. Pepper (4) “ alteriof' the law as to 
■evidence and creating statutory evidence whereby the rights of parties 
may be defeated ” must be construed strictly, and the plain language of 
the section would limit its application to the two descriptions of certificates 
therein expressly mentioned. But then it is contended that though s. 8, 
standing alone, might bear that construction, vet the effect of s. 2 of 
Bengal Act VII of 1880, under which the sale in qmjstion was held, 
would be to make s. 8 of the Act of 1868 applicable to this case. In 
support of this contention certain [424] cases have been referred to as 
showing, in the first place, that s. 316 of the Code of Civil Procedure, the 
only other provision of law .under which the certificate in question could 
possibly be held, regard being had to s. 19 of Bengal Act VII of 1’880, to 
have been granted, is inapplicable to this case ; and as showing further, 
that certain sections of Act XI of 1859 and of Bengal ikct VII of 1868, 
namely, s, 27 of the former and s. 2 of the latter, have, notwithstanding 
that they are nob in terms applicable to such" cases, been held to be 
applicable bo sales under Bengal Act VII of 1880. And it is argued that, 
if that is so, there is no reason why s. 28 of Act XI of 1859 should not 
be held applicable to this case, and the certificate of sale in question 
should not be held to have bean granted under that sedrion and to come 
within the scope of s. 8 of Bengal Act VII of 1863. 

With reference to the first branch of this contention, I do not think 
that there is any good reason for holding that s. 316 of the Code of Civil 
Procedure is inapplicable to this case, and that the certificate of sale in 
•qiuestion could not have been granted under that sectionk 


(1) 21 O. 850. (2) 21 C. 360, cote. 

(3) 2 O.W.n, (S.N.) ooli. ( 4 ) (1864) 17 C.B.N.S. 39 (60). 
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\ Section 19 o;f Bengal Act VII of 1880 says that a certificate of publie 
memand may iba enforced and executed by all or any of the ways and 
means mentioned and provided in and by the Code of Civil Procedure for 
tae enforcement and execution of decrees for money, and all the practice 
an\d procedure provided by the said Code of Civil Procedure in respect of 
salt’s in execution of decrees and in respect of certain other matters 
specifically nat mtioned, shall apply to every execution issued to enforce 
suctt certificat 9. That would make the provisions of the Code of Civil 
Procedure for tlie granting of a certificate of sale applicable. But then ifc 
is saiti that tbiat view is opposed to the decision of this Court in the cases 
of Sc^hit Sa ran Singh v. Panchdeo Lai (1) and Ram Logan Ojha v. 
Bhawa^i Ojhti (2). I do not think that that view is opposed to those two 
decisions. It is true that, in both those cases s, 312 of the Code of 
[425] C'jvil P;rocedure, in so far as it relates to a suit or an application for 
setting a^ide fk sale, has been held to be inapplicable to a sale under the 
Public Do,mar ids Recovery Act (Bengal Act VII of 1880), bub that does 
not go to show that the granting of a certificate of sale to the auction- 
purchaser coul'.d not have been under the Code of Civil Procedure. The 


passage in fchf ) judgment in the earlier of the two cases cited upon 
which relianc 9 was placed is that in which the learnt d Judges say: 
‘But it seems to us that the words in respect of sales in execution 
of decrees do not include any proceedings instituted afler the sale for 
setting it as* do.” Though that may be so, it does not follow that 
the prooe.hire for a sale in execution, down to its completion hy th© 
grant of a sale certificate, would be inapplicable to a sale under Bengal 
Act VII of 18E50. The learned Judges do not say that the words of s. 19 
of Bengul Act VII of 1880 do not include '* any proceedings instituted 
after the sale, but they are careful to qualify the words * proceedings 
instituted after the sale ” by the words “ for setting it aside.” There is. in 
my opinion, a I'eal distinction between the proceedings leading to the sale 
and to its completion by the grant of a certificate of sale to tdie auction- 
purchaser, and iienarate and antagonistic, though simultaneous, proceedings 
instituted hy a judgment-debtor or by a decree-holder or hy a third party 
to have the salo set aside; and it was in regard to these latter prooeedinga 
that It was held in the case relied upon, that the Code of Civil Procedure 
was inapplicable to a sale under Bengal Act VII of 1880. and that the 
proper procedure is to be found in other enactments. 


The second ense relied upon merely follows the case to which reference 
has just been made. In my opinion, therefore, there is no real conflict 
^tween the view taken in the case of Pulin Chandra Roy v. Akbar 

Hossein (3), an.l the two cases of Sadhu Saraw Singh v. Panchdeo Lai (Dr 
and Ram Logan 0)ha v. Bhawani Ojha (2). 


I may add that even if s. 316 of the Code of Civil Procedure was not 
applicable to the present case, still it would [426] nob follow that a 
certificate granted to an auction-purchaser aba sale held under Bengal 
Act VU of 1880 comes within the scope of either s. 23 of Act XI of 1859, 
or 8. 11 of Bengal Act VII of 1860, which is the position which the appol- 
lant must “ake out before the irrebuttable presumption under s. 8 of Bengal 

^ Now it is conceded, as it 

must be. that the certificate of sale m question oannot come within the 

scope of s. 11 of Bengal Act VII of 1868. It must, therefore, be shown 


(1) 14 0. 1. 


(2) 14 0. 9. 
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to come under s. 28 of Act XI of 1859 before the presumption just 
referred to can arise. 

This brings me to the consideration of the latter branch of the 
contentioUi namely, that as certain other provisions of Act XI of 
1859 and Bengal Act VII of 1868 have, by virtue of s. 2 of Bengal 
Act yil of 1880, been held to be applicable to sales under this last- 
mentioned enactment, s. 28 of Act XI of 1859 should, for tbe same 
reason, be held to be applicable to this latter class of sales. The cases 
which have been relied upon are the two cases of Sadhu Saran Singh v. 
Panchdeo Lai (1), and Ram Logan Ojha v. Bhawani Ojha (2) just referred 
to, and the case of Monindra Nath Mookerji v. Saraswati Dasi (3) in 
which it was held that s. 27 of Act XI of 1859 was applicable to a sale 
under the Public Demands Recovery Act of 1880. But because certain 
sections of the earlier enactments have, by virtue of s. 2 of Bengal Act 
yil of 1880, been held to be applicable to sales under the latter enactment, 
it does not follow that the section we are now dealing with, namely, 

1859, should be held to be similarly applicable. 
Whether it is so anplicabla or not would depend upon the language of 
the section, and its consistency with the tenor of the enactment to which 

applicable. Now referring to s. 28 of Act XI of 
1859. I find it extremely difficult to hold that the effect of s. 2 of Bengal 
Act VII of 1880 is to make it applicable to a sale under the latter 
enactment. Section 28 provides that immediately upon a sale becoming 
final and conclusive, the Collector or [427] other officer shall give to 
the purchaser a certificate of title in the form prescribed in sch. A 
annexed to the Act, and the form given in tbe schedule shows that it is 
intended to apply only to a sale for arrears of public revenue, and not to 
a sale for any other demand recoverable under any other Act. 

Can it. then, ba said that merely because Bengal Act VII of 1880 is 

fcliat Act to be construed as one with Act XI of 1859. a sale of 

the kind to which the form of certificate referred to in s. 28 of Act XI of 

ibsy can have no application, must, nevertheless, be held to be a sale to 

which that section applies. I think this question must be answered in 
the negative. 

I may observe thab s. 2 of Bengal Act VII of 1880 has been held 
not to have the effect of making ss. 33 and 34 of Act XI of 1859 applicable 
to sales in execution of certificates for recovery of public demands, and 
that 8. 2 of Bengal Act I of 1895, the present Public Demands Eecovery 
Act, does not embody tbe rule of construction contained in s. 2 of the 

Mohihul Huq v. Shew Sahay Singh (4) and Mahomed 
Abdul Eye v. Gajraj Sahai (5). 

these reasons and the reason given in the referring order, I think 
that the contention of the appellant upon tbe question referred to us 

must fail, and the case must be remanded to the lower appellate Court 
for a decision upoa tbe question of fraud. 

sa.me opinion, and all that I wish to say is 
that I have heard nothing here to-day to induce me to alter the opinion on 

Mther ol tae pmnts raised, which I expressed in the case of Puiin Chandra 
Roy V. Ahbar Hossein (6) and that I adhere to it. 


S. C. G. 
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(1) 14 0. 1. 

. .(4) 26 0, 86. 


(2) 14 0. 9. 
(5) 25 C. 283. 


(3) 18 0. 126. 
(6) 21 0. 360. 


875 


1899 

JAN, 30. 


FTJLI/ 

Bench. 


26 C. 414 
(F.B.)- 
3 C.W.N, 
288. 



1899 

JAN< 31. 


Full 

Bench. 


26 C. 428 

fF.B.) = 

266. 


26 Cal. 428 Indian decisions, new series [Yol. 

26 G. 428 (F.B.) = 3 C.W.N. 266. 

[428] FULL BENCH. 

Before Sir Francis W. Maclean, K.C.I.E., Mr. Justice Prinsep, 

Mr. Justice O'Kinealy, Mr. Justice Banerjee and Mr. Justice Hill. 


Dwarkanath Roy (Plaintiff) V. Ram Chand Aich and others 

(Defendants) .* [31sb January, 1899.] 

Res Judicata — Civil Procedure Code (Act XIV of 18821, s. 13 — Suit for rent— Suit for 
establishment of title. 

A decision in a suit /or rent brought by a plaintiff against a person who ib 
alleged to have been bis tenant in respect of certain land, does not operate as 
res judicata in a Rubsrqnent suit brought by the same plaintiff for establishment 
oi bis title to the land, not only against the alleged tenant but also against the 
person whose title as bindlord the tenant defendant bad set up in the rent suit* 

[F., 6C.W.N. G6 ; Rel., 17 C.L J. 71 174) ; 17 C.W.N. 76 = 16 Ind. Gas, 22 (23); R., 
15G.L.J. 653 (66() = 13 Ind. Cas. 40 (42) ; 10 C.W.il 820 (823) ; 8 Ind, Gas. 
715 ; 9Inr). Cas. 2 l3) ; 14 C L.J. 220= 12 Ind. Cas. 9 (10) ; 54 P.R. 1901;2l 
T L.R. 127 (129) ; D.. 18 C.W.N. 116== 20 Ind. Cas. 344.] 


This case was referred to a Full Bench by Banerjrk and 
Rampini, JJ., on the ll h January 1899, with the following opinion: — 
This appeal arises out of a suit brought by the plaintiff appellant, to 
obtain a declaration that the plaintiff had a mohatran and kaimijara right 
to the land in suit, and that the defendant No. 1 was a kursa ryot under 
him, and to recover khas possession up^n ejectment of the defendant No. 1. 
The plainbiti stated in his plaint that he had previously brought a suit 
for rent against tlie defendant No. 1; that the defendant No. 1 in that suit 
denied t he existence of the relationship of landlord and tenant between him 
and the plaintiff, and alleged that a third party, who was made a defendant 
in this suit, was his real landlord ; and that the rent suit having been 
dismissed the plaintiff brought tlie present suit. 


The defence raised various points, of which it is necessary to notice 
only one for tlie purposes ot this aupeal, namely, that the suit was barred 
under s. 13 of the Code of Civil Procedure. 

The first Court overruled the objection of the defendant that the suit 
was barred as res judicata, and on the merits found for the plaintiff, and 
accordingly a decree was made in favour of [429] the plaintiff, declaring 
bis right to the land in dispute. And as the plaintiff did nob press for khaz 

possession, a further declaration was given in favour of the plaintiff that 

he was entitled to recover rent from the defendant No. 1 at the rate of 
Rs. 6 a year. 

Ou appeal by the defendant the decree of the first Court has been 
reversed and the plaintiffs suit dismissed on the ground that it was barred 

as rts judicata by reason of decision in the rent suit brought by the 
plaintiff against the defendant No, }. 


In second appeal it is contended for the plaintiff appellant, that the 
decision of the lower appellate Court is wrong, and that the judgment ii 
the rent suit cannot operate as res judicata in the present suit fortwc 
reasons, first, because the question which directly arises in this suit, namely 
the question of the plaintiffs title to the land in dispute, was not raised ii 
the former suit, and could arise, if at all, only incidentally in that suit, ant 
secondly, because the former suit was not one between the same parties as 
^se in the present suit, the alleged landlord whose title the tenan 


• Reference to the Pall Bench in Appeal from appellate Decree No. SH7 of 1897. 


876 


XIII.] 


DWABKANATH BOY V, RAM CHAND AICH 


26 Cal. 431 


defendant set up in the previous suit being a party to the present suit, but 
not haviug been made a defendant in the previous suit. 

No doubt the case of Gopal Das v. Gopi Nath Sircar (1), which is 
referred to in the judgment of the lower appellate Court, is in favour of 
the defendant. But with all respect for the learned Judges who decided 
that case we are unable to assent to the view taken by them. We are of 
opinion that the contention of the learned vakil for the appellant is correct, 
and that the decision in the rent suit cannot operate as res judicata in the 
present suit. 

The learned vakil for the respondent argued that quite apart from 
the case of Gopal Das v. Gopi Nath Sircar (1) the present suit had been 
rightly held by the lower appellate Court to be barred as res judicata, 
because the prayer for ejectment having been abandoned by the plaintiff 
in the first Court, the only question that remained to be decided as 
between the plaintiff and the defendant No. 1 was whether the plaintiff 
[430] was entitled to claim any rent from the defendant No. 1 as his 
tenant, and upon that question the decision of the former suit must be 
held to operate as res judicata. We do not, however, consider the argu- 
ment sound. The only question that arose for determination in the previ- 
ous rent suit was whether the relation of landlord and tenant subsisted 
between the parties to that suit during the period for which rent was then 
claimed, and the question which arises for determination in the present 
suit, after the abandonment of the claim for ejectment, is whether the 
land in dispute belongs to the plaintiff, and whether if it is found in the 
presence of the defendants other than the tenant defendants, who are the 
only persons whose title was set up by the latter, that the land belongs to 
the plaintiff, the plaintiff is not eatitled to claim rent from the tenant 
defendants. Tuis question is clearly different from the question which 
arose in the former suit. If, therefore, the case of Gopal Das v. Gopi 
Nath Sircar (1) bad not stood in the way, we should not have felt any 
hesitation in deciding the question of res judicata in favour of the plaintiff ; 
bub as the case just referred to is in point, and as we are unable to assent 
to the view taken, in that case, we must refer for the decision of a Full 
Bench the question whether a decision in a suit for rent brought by a plaint- 
iff against a person who is alleged to have been his tenant in respect of 
certain land, operates as res judicata in a subsequent suit brought by the 
same plaintiff for establisbment of his title to the land, not only against 
the tenant but also against the person whose title as landlord the tenant 
defendant had set up in the rent suit. And as this question arises in a 
second appeal the whole case must be referred to a Full Bench. 

We may add that this question was on a previous occasion referred 
to a Full Bench, but it became unnecessary for the Full Bench to decide 
the question by reason of the action taken by the parties. The case we 
refer to is that of Alimuddin Biswas v. Kafiluddi (2). 

Babu Saroda Churn Mitter, for the appellant. 

Dr. Rash Behary Ghosh and Babu Mohendra Kumar Hitter, for the 
respondents, 

[431] The Full Bench (Maclean, O.J., Pbinsep, O’Kinbaly 
Banbrjee and HxiiL, JJ.) delivered the following 


JUDGMENTS. 

Maclean, G J — The question submitted to us ought to be answered 
m the negative. The issue determined in the previous suit (a rent-suit) 


(1) 12 O.Ij R 38. 


*2) 2 C.W.N, (S N.) civil. 
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■was, whether the relation of landlord and tenant existed at the time when 
that suit was instituted between the present plaintiff and the then defendant, 
and whether the then defendant was liable for the amount then claimed 
as rent for a certain period. That issue was decided against the present 
plaintiff, and as it is conceded that nothing has occurred in the interval 
to chanse the position of the parties, that question must be treated as res 
judicata as against the plaintiff, and in the defendants’ favour. But the 
relief sought in the present suit is absolutely different from the relief 
sought in the previous suit. The present issue is, whether the land in 
dispute belongs to the plaintiff, and, if so, whether the plaintiff is entitled 
to compensation from the tenant defendant for the use of the land. That 
is pub clearly in the reference, and I agree with the view expressed by the 
referring Judges, that, having regard to the nature of the relief sought in 
the previous suit, and the relief sought in the present suit, it is impossible 
to say that the plaintiff is barred in this suit from establishing his title 
to the land both against the alleged tenant and also against the person 
whose title as landlord the tenant defendant had set up in the rent-suit. 

I do not propose to refer to the case of Gopal Das v. Gopi Nath 
Sircar (1), because it has not been relied on by the learned vakil who 
argued the respondents’ case. 

The apueal must be allowed, and the case remanded to the lower 
apnellafce Court for trial on the merits, and the costs both of the bearing 
before the Division Bench and of this reference must abide the result. 

PRINSEP, J. — The question referred for our decision is, whether the 
proceedings in the former suit are a bar to the present suit by reason of 
s. 13 of the Code of Civil Procedure. 

In the former suit, the present plaintiff sued the tenant defendant 
for arrears of rent, claiming that the defendant was his tenant. [ 432 ] 
The defendant pleaded that be was not the plaintiff’s tenant, but the 
tenant of a third party who was entitled to the land. That suit was 
dismissed. The plaintiff has now again sued the defendant tenant, 
joining with him the person who was in the former suit set up as the 
defendant’s landlord, and he has asked for a decree declaring his title to 
the land with conseouential relief in somewhat complicated terms. 
First of all, he has asked for consequential relief by ejectment of the 
defendant tenant who disputed his title in the former suit, and he has also 
asked for alternative relief in the shape of rent from the defendant. In 
the course of the suit it would seem that his legal advisers, on his behalf, 
withdrew the claim for ejectment, and, therefore, by his suit, as it is now 
presented to us, the plaintitT is seeking for a declaration of his title to the 
land and for the recovery of rent from the defendant tenant who had 
successfully disputed his right to receive rent from him in the former 
suit. 

At first sight, it would seem that this claim is barred, inasmuch as 
it was made the subject of the previous suit and was adjudicated upon, 
for it is not stated that at any time since the decision in the former suit 
fresh relations of landlord and tenant have been created between the 
parties so as to prevent the findings in that suit being applied to them 
now. But the suit, so far as the adjudication of the plaintiff's title is 
concerned, cannot, as I understand the law, he considered as res judicata 
in the present proceedings, inasmuch as the parties are not the same, the 
plaintiff having, in this case, joined with the tenant defendant who 


(1) 12 C.Ii.R. 3S. 
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disputed his title, the person under whom that tenant professed to hold, 
and his object in bringing this suit is to remove the cloud whiich was 
cast upon his title by the former proceedings, and he could nob effectually 
do so except by making, as his adversary in this suit, the perjjon who 
professes to hold the title as against him. Ordinarily, he would! not be 
entitled to consequential relief in the form of a decree for rent, because 
it had already been decided in the former suit between him and the tenant 
that he was nob entitled to such rent. We have, however, to apply the 
terms of s. 157 of the Bengal Tenancy Act. and. under that section, the 
plaintiff can, in my opinion, obtain a [433] decree in the form which he 
seeks. Section 157 enables the plaintiff in a suit for the ejectment of a 
trespasser, such as the present suit, to ask instead of his ejecfcmenc, that 
the trespasser or the person whom he seeks to eject may be declared 
liable to pay. for the land in his possession, a fair and equitable rent to be 
determined by the Court, and that, as I understand, is the form which 
the suit now before us has assumed. 

It seems to nee, therefore, that the present suit is not barred, and 

that the plaintiff, if he establishes his right, can obtain a decree in this 

form. 


O’Kinealy, J, — I agree with the opinion expressed by the learned 
Chief Justice. In 1885, the plaintiff brought a suit for rent against the 
defendant No. 1, and in that suit, it was decided on issue raised, by a Court 
of competent jurisdiction, that the relation of landlord and tenant did not 
exist. That, I think, was res judicata that the relationship of landlord 
and tenant did not exist between these parties in 1885, but I agree in 
considering that that would not dispose of the matter, for on the day after 
that decree, the plaintiff could have brought an acbioir in ejectment and 
have succeeded if he could have made out his title to the property and 
that the cause of action was not barred. He can do the same now. 'and if 
the pleadings be read as constituting an action in ejectment, the suit is good 
and not barred by res judicata. It has been pointed out, that if the plaint- 
iff IS entitled to maintain the action, he may. under s. 157 of the Bengal 
Tenancy Act, claim in the alternative a fair and equitable rent to be deter- 
mined by the Court. I think, therefore, that the case must be disposed 
of on these lines. 


It seems to me that there has been a misconception in regard to the 
case otGopal Das v. Gopt Nath Sircar (1), la that suit Gopi Nath Sircar 
brought a suit against the tenant, and lost ; he then brought a second suit 
againstthe same tenant and another person, who. in the first suit, was said 
fco be the landlord, but he was made only a pro forma defendant and no 
relief was asked for as against him. We held, and held rightly, that when 

the title of the plaintiff to rent is in issue in both suits that would [4341 

, tbe effect of the decision is not got rid of bv the 

plaintiff putting on the record as a party a person who is not really one. 

f learned Chief Justice. I have nothing 

to add to what he has said in his judgment and to what I have said in the 
order of reference, except this, that a right to claim rent may arise under 

if I of the Bengal Tenancy Act upon the establishment of the plaintiff's 

nght to the land in dispute, notwithstanding that his right to receive renf 

from the first defendant was found to be not established in the previous 

suit for arrears of rent ; and that the judgment in the previous rent-suit 
cannot therefore operate as res judicata, not only as against the claim for 
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esfcablishmenfc of title and recovery of possession, but also as against tha 

claim for rent under present circumstances. . . n. 

Hi LL, J. — I also agree with the learned Chief Justice. It appears to 

me that so far from its being sought in the present suit tore-open an issue 
already tried and determined by a competent Court, the former finding has 
been aasmmed by the plaintiff in this suit to be correct, and has been made 
the foundation of the relief which he now seeks. 

g c G. Appeal allowed. Case remanded. 


26 C. 434 = 3 G.W.N. 209. 

APPELLATE CIVIL. 

Before Sir Francis W. Maclean^ Chief Justicet omd 

Mr. Justice Banerjee. 


Joy Sankari Gupta {Plaintiff) v. Bharat Chandra 

Bardhan and others (Defendants).^' [iSth January. 1899.] 

Partition — Estates" Partition Act {Bengal Act VIII of 187fi). ss. n2 nrd 128 
Incumbrance created by rt co sharer beiore partition— Eject of part tion by Collector, 
where the land so incumbered fell erclusively into the share of another co sharer, 

[435] On partition by the Collector under the Estates’ Partiti--'n Act (Bengal 
Act VIII of 187o) when any land of an undivided joint estate, which was 
incumbered by any co ebarer, is allotted to any other co-sharer, tbe latter takes 
it free from the incumbrance eo created. 

KhanAliw. Pestonji Eduljte (1). distinguished. 

O'he caso of Nu'hoo hall Chewdhry v. Saadat La I {2) nndAhmedooVah^ 
AshrvJ Ilossfin (3) have been overruled in effect by tho decision of tbe Privy 
Council in the case of Bpjnaih Lall v. Ramoodeen Choivdhry (41. 

[F.. 18 Ind. Gas. 240 (2411 ; Rel., 9 Ind. Cas. 67 (68i : R.. 33 M. 429 l4S5) = 5 Ind. 
Cap, 92 {95) = V0 W.L.J. 330 f337)==7 M.L.T. 143 ; 6 lud. Cas. 196 1197) ; 19 
C.L.J. 306 = 22 Ind. Cas. 710.] 

This appeal arose out of an action brought by the plaintiff to recover 
possession of a share in certain plots of land aftt-r ejectment of 
defendants Nos. 1 to 5. The allegation of the plaintifi was that the lands 
in dispute appertained to mohals Nos. 1285 and 402, which were jointly 
held by him and the defendants Nos. 6 and 7 ; that the defendant No. 7, 
the proprietor of mehal No. 402, had an eight annas sl'are, and the 
plaintiff and defendant No. 6, as proprietor of mehal No. 1285, had a 
four annas share each, in the disputed lands; that there was a partition 
of the two estates by the Collector by which the disputed lands were 
allotted to defendant No. G and the plaintiff ; and that therefore he (the 
plaintiff) was entitled to recover possession of the said lands from the 
defendants. The contending defendants 1 to 5, pleaded inter a/m, that 
the disputed lands were held by them as jnirasdars under the proprietors 
of both estates, and therefore they were not liable to eject ment ; and that 
the suit was barred by limitation. The Court of first instance decreed the 
suit holding that inasmuch as by the huttoara proceeding the disputed 
lands fell exclusively into the share of the plaintiff, he would be entitled 
to get them free of all incumbrances. On appeal to the subordinate 
Judge he reversed the decision of the first Court, and dismissed the 

• Letters Patent Appeal No. 27 of 1897 in Appeal from Appellate Decree No. 716 
of 1896, against the decree of Mr. Justice Rampini, one of the Judges of this Court, 
dated tho 13th of April 1897. 

(1) 1 C.W.N. 62. (2) Sp.Vol. W.R. 971, 

(3) 13 W.R. 447 = 8 B.L.R. Ap. 73, note. (4) 1 I. A. 106. 
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plaintiff's suit. From this decision the plaintiff appealed to the High 
Court, and Mr. Jusliee Rampini, sitting alone, confirmed the decision of 
the lower appellal'e Court, The material portion of his Lordship's 
judgment was as follows : — 

Now, it would seem to me that if the miras and utsargo titles set 
L436] up by the defendants 1 to 5 were granted by the plaintiff as well 
as by defendants 6 and 7, the plaintiff is unquestionably entitled to no 
relief, and if I were of opinion that she is entitled to relief on the assump- 
tion that the title under which the de'^endants 1 to 5 hold the land was 
created by the defendant No. 7 alone, I would consider it necessary to 
ren^and the case for a clear finding as to who created the grant or grants in 
favour of the Bardhan defendants. 

But I do not think that the plaintiff is entitled to any such relief as 

she seeks for in this case, even supposing that the grant or grants in favour 

of the defendants 1 to 5 were made by the defendant No. 7 alone. In the 

first place, there is no express provision of the law under which, on allot- 

noent of the lands of the estates, the Bardhan deft ndants' lease of the 

disputed plots of land, which are specific plots of land, will attach to the 

share of the estates allotted to the defendant No. 7. If the defendant No. 7 

had created in favour of the Bardhan defendants an incumbrance on bis 

share of the e-^tates, the case would have been very different. But in this 

case the Bardhan defendants bold specific plots of land, and there seems 

no reason, as far as they are concerned, why they should exchange their 

plots of land for any others. The learned pleader for the appellant relies 

on 8. 128 of the Bstates Partition Act, and on the case of Hem Ghunder Qhose 

V. Tfmko Mont Debi (l). Bub s. 128 of the Estates' Partition Act, as pointed 

out by the Munsif, does not expressly apply ; for, as above observed, the 

defendant No. 7 did not give his share or a portion of * it in putni or other 

tenure of lease.' The Munsif. therefore, falls back, as he says, on ‘ the 

equitable principle underlying it.' But I do not think the Munsif or I can 

make a law to suit the circumstances of this case, when the Legislature 

has not seen fit to do so. The case of Hem Ghunder Ghose v. Thako 

Mont Debt (1) is also not to the point. That is a case in. which there was 

a mortgage of a share of a property, and it was held that on partition the 

mortgage lien attached to the share allotted to the mortgage. In that 

case there was no mortgage of specified plots of land, as in the case out of 
which the present appeal arises. 

Hjduljee (2) \a which there was a lease of a particular plot of land, and it 
was held that the mode in which the lands were allotted on partition 
between the ascertained sharers did not affect the right to any specific 
property. No doubt in that case the plaintiff was required to pav a small 
sum of money to his other co-sharers in respect of his having'obtained a 
more valuable property.’ Bub it does nob appear that the lease granted by 
hia other co-sharers was taken into consideration in estimating the value 

of bis share of [437] the property, and the decision did not proceed on 
this ground, bub on the ground seated above, 

7 7 . Nuthoo Lalt Gliovidhry v. Saadat Lull (3), and Ahmed- 

oolah V. Ashruff Hossein (4) would also appear to be in favour of the 
respondents. avuui uuo 


(l) 20 C. 533. 

(3) Sp. Vol. W.H. 271. 


(2) 1 C.W. N 62. 
(4) 13 W. R. 447 
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** Ifc ia said there ia no provision of the Estates’ Partition Act exactly 
applying to a case like this. However this may be, it is impossible for 
me now to interfere with the Collector’s partition, and I would, I think, 
he doing so, if I were to grant the plaintiff the relief she asks for in this 
case.” 

The plaintiff then appealed to the High Court under cl. 15 of the 
Letters Patent. 

Babu Lai Mohun Das, for the appellant. 

Babu Harendro Narayan Mitter, for the respondents. 

The judgment of the High Court (Maclean, C. J., and Banerjee, J.)- 
was as follows : — 


JUDGMENT. 

This appeal arises out of a suit brought hv the plaintiff appellant to 
recover or direct possession of a 4 annas share in certain plots of land, 
after ejectment of the defendants 1 to 5 therefrom, on the allegation 
that the plaintiff has become entitled to the aforesaid share in the disputed 
lands free of all incumbrances by reason of the said lands having been 
allotted to her and to defendant No. 6 under a partition held by the Collec- 
tor. The defence was a denial of the piaintiff’s right to eject the defendants 
1 CO 5 and 8, who claimed to hold certain of the disputed plots of land as 
permanent tenure holders and the remaining plots in proprietary right. 

The 6rst Court gave the plaintiff a decree. On anneal by the defend- 
ants, that decree was set aside and the suit dismissed. Against the 
dfcree of the appellate Court dismissing her suit, the plaintiff preferred a 
second appeal to this Court and her second appeal having been dismissed 
by Mr. Justice Rampini, she has preferred this appeal under cl. 15 of the 
Letters Patent. 

The facts of the case as found by the lower appellate Court, so far 
as they are necessury to be referred to for the purposes of tliis appeal, are 
as follows: — PluncitT and defendant [438] No. 6 are proprietors of estate 
No. 3 285, and defendant No. 7 ia proprietor of estate No. 402. Certiin 
lands of the two estates, amongst wliich are include 1 the lands now in 
dispute, were held jointly, the plaintitT and defetidant No. 6 owning a 4 
annas share each, and defendant No. 7 the remaining 8 annas share, and 
the defendants 1 to 5 and 8 holding the share as mirasdarR ; hut. it is nob 
clear whether tliey hoM umier all the co-sharers or under d f-ndant No. 7 
alone. On a partition of the lands hy I he Collector the disputed lands 
wore allotted to the plaintitT and defendant No. 6. so tliat. in addition to a 
4 annas siiare, which each of them held previously, they became entitled 
to another 4 annas share eacli ; and it is inresi oct of this additional 
4 ann-is sliaro obtained by the plaintitT that the present suit is brought. 

These being the facts of the case, the question for determination in 
this appeal is, whether, if the mims tonuro was created by defendant 
No. 7 alone, the plaintitT obtained tlie lands in dispute five from the tenure 
created by the defendant No. 7 in favour of defendants Nos 1 to 5. 

Mr. Justice Rampini has answered this question in the negative and 
affirmed the lower apuellate Court's decree dismissing the suit. 

We are of opinion that the question should he answered in the affir* 
mative, and the case sent buck to the lower appellate Court to dispose of 
the appeal after determining the question of fact whether the tenure pet 
up was created by all the oo-sharors in the lauds or by defendant No. 7 
alone. 
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_ If the miras tenure was created by defendant No. 7 alone, the case 
might tall witnm the scops of s. 128 of Bengal Act VIII of 1876 and the 
tenure would hold good only as regards the land allotted to the share of 
defendant No. 7. But the point is not quite free from doubt. Mr. Justice 
Kampini is of opinion that that section does not apply to a case like this. 
One reason urged in support of this view is that s. 128 applies only to a ease 
in which a share or a portion of a share.” that is an aliquot part of a 

^ apply to a case like the present in 

which the share of the lessor in certain definite plots [439] of land is let out. 

Ihe words portion of a share ” in the section are however wide enough 

to include a case like the present, a co-owner’s share in any definite plots 

of land JDcluded m a joinb esfcate being as much a “ portion of a share" 

as an aliquot part of a share is. though the illustrations to the section no 

doubt lend support to the opposite view. Another obiection to the appli- 

^bihty of s. 128 of Bengal Act VIII of 1876 was that the defendLt 

No. 7 was not any proprietor of an estate held in common tenancy and 
brought under partition,” he having been the owner of esfcate No. 402 
which had some lands in common with estate No. 1285, which was the 
only estate brought under partition. But the objection is suflicientlv met 

oJ the Z f the provisions 

’• 1 M allotment between the shareholders of one 

estate applicable to a case like the present. 

But even if s. 123 of Bengal Act VIII of 1876 

Suld Tot affT yy P-“Pstion. If It was created by defendant No. 7 alone, 
could not affect the lands allotted to the share of any other co-sharer 

upon a partition py the Collector, but could hold good only in respect 
of lands allotted to the lessor’s share. For though deTdynt Nn 7 hT 

rby‘T?o°L\St th ®hare in any joint lands, he could 

by the Privv Oounpil in f ''Qc^enized and given effect to 

had nnw«». 1 -^ ^ i j-iurusQips sav It IS clear that the mortgagor 

also Bat it is 

Sers in them ^be interest of the other 

to the right of those :titrtTeToT: t^'S^n 

It might be urged that when any lands of an undivided ioinf 

rhTTtrsKSk-th^^ 

the iocumbarad condition Tf sucmS^^^^ aLnT’T" 'noumbrance. 

allotment of lands to the different sharaholde^rs 

case of a private partition Rn^ \n « u Vu rii'ght be so m the 

Act VIII ot 1376 to., .„„ot by ■ 6 

(1) 1 I. A. 106r • ‘i . . 
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Upon the basis of the rents payable by the actual cultivators and not by 
any tenureholders, except in cases in which the tenure has been created or 

recognized by all the co-piopriebors. ■ / \ • 

This distinguishes the case of Khan AH v. Pcstonji EduljBC (1) relied' 
upon by Mr. Justice Rampini, which related to a partition by the Civil 
Court, from the present case. As for the cases of Nuthoo Lull Chowdhry 
V. Saadat LalL (2), and Ahmedoollah v. Ashrvfi HossBin{3}, also relied 
upon in support of the judgment appealed against, they must be taken to 
have been overruled in effect by the decision of the Privy Council in the 

case of Byjnath Lall v. Bainoodcen Ghoiodyy. 

We, therefore, reverse the decision appealed against and set aside tho 
decree of the Subordinate Judge, and remand the case to the lower appel- 
late Court for the determination of the question whether the miras tenure 
set up by the defendants 1 to 5 was created by the plaintiff and defendant* 
No. 7, or by the latter alone. If the plaintiff or her predecessor in title 
is shown to have been a party to the creation of the tenure or to have 
recognized it subsequently, her suit for khas possession must be dismissed. 
If not, she will be entitled to a decree. Costs will abide the result. 

S. c. G. Appeal alloived. Case remanded. 


f 


26 C. 441 = 3 C W.N. 139. 

[441] ORIGINAL CIVIL. 
Before Mr. Justice Jenkins. 


Hbmanginee Dassee {Plainiii) V. Kumode Grander Dass 

(Defendant) l4ih May, 1898J. 

Decree— Form of decree— Decne for Beciiver, Ajpoinimcnt o/, in case cf 

defauli — Trar\sfir <f Prcie^iy Act (i V of 1682), {s (i7, 99, 100. 

To avoid any difficulty in executing a decree for maintenance out of property 
charged with payment of the allowance and make a fresh suit unnecessary ia 
case of default in payment of the instalments a Receiver should be appointed 
under the decree itself with directions, in case of default in payment of the 
mainlcnance, to take possession of the estate and sell the same, and out of the 
sale-proceeds to pay tbe allowance for maintenanco. 


This was a suit for maintenance and suitable accommodation for 
residence out of the properties in the hands of the defendant belonging to 
the estate of the plaintiff’s husband. A preliminary decree having been 
made the matter was referred to the Registrar to enquire and report what 
would be a suitable allowance for her maintenance and suitable accommoda- 
tion for her residence. On the Registrar making his report thereon the 
matter again came up on further directions on the report, and a question 
was then raised as to whether, having regard to ss. 67, 99 and 100 of the 
Transfer of Property Act, the sale of the property to be charged with the 
payment of the allowance of maintenance to the plaintiff could, if necessary, 
be proceeded with under the decree creating the charge without having to 
institute another suit. 

Mr, R, Mitra, for the plaintiff. — Directions for payment should be 
made in the decree. It is necessary to take directions for payment, because 
jt ha s been held that a decree for maintenance cannot be executed. It is 

• Original C.vU Suit No. 791 of 1894. 


(1) 1 O.W.N. 62. 

(3; 18 W.R. 447 = 8 B.L.R. 73. note. . 


(2) W.R. 8p. Vol. a71. 
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necessary to guard against any difficulty that may arise in case the 
maintenance be not paid. [JiSNKiNS, J . — I could give you liberty to apply 
and the mitter may be met by the appointment of a Receiver under the 
liberty to apply.] Let the Receiver be appointed now, bub nob to 

take possession until default. 

Mr. Dunne, for the defendant. — I do not consent to that. There must 
be a decree directing payment to be made and fixing the dates of 
payment, and there must be a charge on the property for the payment of 
the maintenance. 

Jenkins, J. — The costs of suit and costs of allotment should be a 
■charge on the estate. There will be an order for payment of the maintenance 
and arrears in terms of the report ; with liberty to apply in case of default 
of payment of maintenance for two consecutive months. 

Subsequently the Registrar was consulted and furnished the following 
minute as to decrees for maintenance : — 

Wi)ere a charge was created on the property of a judgment-debtor by 
a money decree to secure the amount payable thereunder, the plaintiff 
afterwards obtained an order in the form of the usual decree for an account 
and sale in a mortgage suit, — Belchambers* Practice, 336, and the cases 
there cited. This practice, which obtained prior to the Transfer ofjProDerty 
Act {IV of 1882) was continued, as not affected by that Act, until 1893 ; 
Meherunnessa Bibi v. Rohilla Khatun (1), July 31sb, 1890. per Wilson, J. — 
This is an unreporbed case, and was followed in the following unreported 
■cases, Saroda Prosad Ghose v. Ghunder Kant J\Iukerjee (2), Dec. 8th. 1891, 

per Trevelyan, J. ; Niindo Lai Roy v. Rodrigues (3), March 17th. 1892, ver 
Trevelyan, J. 

It was also followed in the case of Gouri Sanlcer Pandey v. Abhoyes- 
wari Debi (4), per Sale, J. The decree in this case, dated 29ljh May 1893, 
was a consent decree by which it was ordered that 'the defendant do within 
three mouths pay to the plaintiff R^. 20.905, and Rs. 1,500, with interest, 
and that these sums, with interest if nob paid within the time allowed for 
that purpose, shall immediately become due and realizable by execution.' It 
was also ordered that ‘ the defendant do pay to the plaintiff Rs. 1,46. 717-15 
by annual instalments, with interest ’ as therein provided. And it 
was further ordered that in default of payment of any of the annual 
instalments, with interest, the plaintiff shaii be at liberty to execute the 
decree in respect only of the annual instalment falling due and remaining 
unpaid, with interest, and realize the same, with the costs of the execution 
irrespec^ve of any proceedings for realization of the sums of Rs. 20.905 
and Rs. 1,500. And it was further ordered that £44133 *the properties set 
forth in a schedule annexed to the decree (all being out of Calcutta) shall 
stand charged with the payment of all the sums payable under the decree.’ 

The decree itself does not provide for the sale of the properties. 

Default having been made in payment of the two sums of Rs. 20.905, 
and Rs, 1,500, which were payable within three months, the plaintiff 
obtained an order, dated 22nd September 1893, directing that, unless pay- 
ment bo made of these two sums within six months, the properties charged 
under the decree, or a sufficient portion thereof, be sold. 

That order was reversed on appeal, on the ground of non-jurisdiction. 
The judgment of the Court [Petberam. C. J., and Norris and Macpherson, 

JJ.J dated 25th July 1894 is as follows We are of opinion that this 


(1) (1890) Suit No. 89 of 1888. 

. (3) (1S92) Suit No. 114 of 1890. 


(2) (1891) Suit No, 340 of 1889. 
(4) U893) Suit No. 41 of 1892. 
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appeal must be allowed. No portion of the property in question is within 
the territorial jurisdiction of this Court and this Court has, therefore, na 
power to sell it.’ 

*' The plaintiff next obtained an order, dated 7th August 1894, for 
transmission of a copy of the decree to the Judge of the Assam Valley 
district for execution, some of the properties charged under the decree being 
within that district. A copy of the decree was accordingly transmitted 
to the Judge of the Assam Valley district and was by him transferred to 
the Subordinate Judge of Dhubri to whom the plaintiff applied for execution. 
The defendant appeared andobjected on the ground that the judgment- 
debtor was precluded from proceeding against the property charged under 
the decree, except by a fresh suit under s. 67 of the Transfer of Property 
Act. The objection was disallowed, and the plaintiff obtained an order for 
execution. From this order an appeal was preferred to the High Court 
in its appellate jurisdiction. It was contended, on behalf of the appel- 
lant, that the Transfer of Property Act was applicable, and that, under 
ss. 99 and 100 of that Act, no order for sale could be made until a suit was 
brought under s. 67. Co}itra, it was contended, that effect should be 
giveu to the consent decree as containing an agreement on the part of 
the defendant for sale of the properties. The Court was of opinion that 
the provisions of the Transfer of Property Act were applicable to the case. 
It was also of opinion that the decree could have no higher operation 
than an agreement between the parties ; but was laid on the fact 

that the decree did not provide for the sale of the property. The result 
is thus stated — 'As the ease stands the plaintiff can realize the instalments 
by execution by sale and attachment of any property of tlm defendants, 
but if he wishes to sell and attach the propertv charged he must bring a 
suit. The appeal must be allowed.’ Anbhoi/essury Dahee v. Goip-i 
Sxinkur Panday (l). 

*' An application was then made for transmission of a copy of the 
decree to the Judge of the 24-Pergunahs for execution in respect of proper- 
ties [ 444 ] within that district charged under the decree, and the decision 
reversing the order of the Subordinate Judge of Dhubri was considered. 
That decision is referred to in the judgment as follows : 'That seems to me 
to be a ruling to the effect that no step in execution can be taken for the 
purpose of realising any portion of the money due under the decree. — That 
being so, I have no option, hut to refuse the present application. — * 
Sale, J. (2). 

“ This order, too, was reversed by the High Court in its appellate 
jurisdiction — Maclean, C. J., and jMacpherson and Trevelyan, JJ.” (3). 
The following is quoted from the judgment of the Chief Justice: — *I 
refrain from expressing any opinion as to whether the plaintiff is a 
mortgagee within the meaning of s. 99’ — Then, referring to the decision 
reversing the order of the Subordinate Judge, Dhubri — *A11 that the 
Judges intended to decide was that, if the plaintiff wished to sell, ha 
must institute a suit: they did not decide that, under the oiroumstances 
an order for attachment, as opposed to an order for sale, could not be 
made.’ 

"The rulings in this case are, in effect, that, under the circumstances, 
this Court, in its original jurisdiction, had no power to direct a sale of the 
properties charged under the decree, a/t being out of its territorial jurisdic- 
tion ; that in respect of the two sums payable within thi'ee months the 


(1) 2‘2 C. 859. (2) Uoreported, Nov, 3rd. 1896. (3) Unroportcdi Deo. 2l8t,1896. 
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property charged might be attached in execution by the Court having 
jurisdiction, but could i3ot be sold without a fresh suit to be brought under 
s. 67 of the Transfer of Property Act. 

The following cases were cited in the course of these proceedings : — 

''Shurroop Chunder Gcoho v. Ameerrunissa Khatoon (1) ; Maseyk v. 
Steel {2) \ Kariick Nath Pandey v. Tilukdhari Lall (3); Prem Chand Dey v. 
Mokhoda Debi ( 4 ) ; Ashutosh Bannerjee v. Lukhi Moni Debya ( 5 ) ; Viqnes- 
toara v. Bapayya\(6) ; Jadub Lall Shaw Chowdhry v. Madhuh Lall Shaw 
Chowdhry (7) : and Azimullah v. Najm-un~nissa (8). 

‘It will be seen that these cases, except the first, are subsequent to 
the Transfer of Property Act, which came into effect on the 1st of 
July 1882. 

[445] ‘ ‘ The following are later cases : — 

" Chandra Nath Dey v. Burroda Shoondury Ghose (9). The operative 
part of the decree of the District Judge of Mymensingh is as follows : — 
The suit is decreed ex parte. The plaintiff to obtain the amount of his 
claim and costs of the suit with interest at 6 per cent, per annum until the 
date of realization, and the mortgaged property to remain liable for the 
satisfaction of the debt.’ On appeal to the High Court it was held, on the 
objection of the judgment-debtor, * that a. 99 of the Transfer of Pro- 
perty Act was applicable to the case, and that the mortgaged property 
could not be sold, unless a suit under s. 67 of the Act be brought, and the 
procedure prescribed by the Transfer of Property Act followed. The nro- 

perty, however, could be attached, as there is nothing in s. 99 prohibiting 
such attachment.’ 

Matangini Dassee v. Ghooney Money Dassee (10). The head note 
is : Where a decree, after declaring the amount payable to the plaintiff 
in respect of future maintenance, and that it should be a charge on 
certain immoveable property which formed a specific item in the general 
estate of a testator, went on to direct that for the nurpose of securing the 
payment of the future maintenance, a deed should be executed in favour of 
the plaintiff, charging such immoveable property, on her executing a release 
of all her rights and interest in the general estate — Held, that such a charge 
was properly enforced by a suit brought on the deed, and that it could not 
be given effect to by proceedings in execution.* 

“ These cases are referred to in Chundra Moni Dassi v. Mutty Lai 
Mullick (11). In that case it became unnecessary to decide tbe question 
whether a decree creating a charge may be enforced according to tbe 
practice established prior to the Transfer of Property Act, but that question 
was treated as still open. Part of the judgment is as follows : * It seems 
to me impossible, on tbe materials at present before me, to decide whether 
there has been any default in paying the instalments, and, if so, to what 
extent. If default had been admitted, or not disputed, there would, 
according to the original practice of this Court, have been two methods open 
to the plaintiff for the purpose of enforcing payment. She might either 
have adopted the course referred to at p. 336 of Belchambers’ Practice, 
and applied for an order in the nature of a decree for an account and 
sale, or else have instituted a suit for the purpose of enforcin'^ the 
charge. My attention has been drawn to certain cases in I. L. R., 
22 Calc., the effect of which is to raise at least a question as to whether 
the practice referred to at p. 336 of Belchambers ’ Practice can now be 
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adoDfced. No ^oubfc the eases to which I refer are distinguishable in some 
[446] important respects from the present case, and it may become 
necessary when the proper occasion arises to consider and determine the 
effect and bearing of these cases upon the procedure which undoubtedly has 
been adopted in this Court in resT eet of charges made by decrees on proper- 
ties situate within the jurisdiction of the original side of this Court, and 
wliich has been followed since the passing of the Transfer of Property Act.* 

A decree for maintenance, may. if necessary, provide for the imme- 
diate sale of property and payment into Court of a sum sufficient, when 
invested in Government securities, to produce an income equal to tbe 
allowance payable periodically for maintenance. This course has been 
sometimes followed in administration suits. But there are instances 
where the decree has made the payment of maintenance a charge on 
immoveable property and has reserved liberty to apply. This, having 
regard to the rulings in the case of Gouri Bunker Pandey v. Ahhoyesxoari 
Debif is, it would seem, not sufficient. A decree, when it makes the 
payment of maintenance a charge on immoveable property should, when 
such property is ‘within the territorial jurisdiction of the Court,’ proceed to 
direct that, in default of naymenb the property charged, or a sufficient nart 
thereof, be sold by the Registrar, or hy a Receiver to be appointed of the 
property charged with, in either case, all necessary directions, and liberty 
should be reserved to the parties to anply. 

“Assuming that a decree is made in this form, with all necessary direc- 
tions for the sale of the property charged for the purpose of providing for the 
regular payment of the allowance for maintenance, the question is whether 
the directions of the decree can be carried out or whether, having regard 
to ss. 99 and 100 of the Transfer of Property .Act, the only course open 
would be to proceed under s. 67. Section 100 provides that ‘ where 
immoveable property of one person is by act of parties or of faty, 

made security for the payment of money to another, and the transaction 
does not amount to a mortgage, the latter person is said to have a charge 
on the property ; and all the provisions hereinbefore contained as to a- 
mortgagor shall, so far as may be, apply to the owner of such property,' 
etc. Is a charge created by a decree for securing the payment of an allow- 
ance for maintenance payable thereunder periodically, such a charge as is 
contemplated hy s. 100? Can it have been intended that a person to 
whom a monthly or quarterly or annual sum is payable for mainte- 
nance under a decree, and to whom no interest is payable, should, because 
the decree makes such payment a charge on immoveable property be 
estopped from proceeding under the decree for the sale of such property and 
be required to bring a /rc.s/i suit? Such a person would be placed at a 
disadvantage as compared with a mortgagee who has advanced money for 
consideration, who may realize bis claim by a single suit and who, though 
bound to allow the debtor six months’ time to redeem, is fully compensated 
by having the right to charge interest until realization of his claim. 

[447] ‘ ‘The question may also be considered from another point of 
view. A decree containing directions for the sale of property within the 
jurisdiction of the Court, would ba binding on the parties who, therefore, 
could not object to its being carried out. It would have the effect of 
preventing the application of the provisions of the Transfer of Property 
Act as fully as a contract for the purposes entered into by the parties.** 


I7th December 1897, 


R. Belchambers. 
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Thereupon, on 7feh March 1898, an application \7as made before 
JiNKiNS, J., foi^ a decree in terms of the Registrar’s minute. 

Mr. Mitra, for the plaintiff. 

Mr. Ghakravarti, for the defendant. 

And the following decree was, on 4th May 1898, accordingly drawn 
up — 

Suit for a declaration that the plaintiff, as the widow of Herumbo 
Gbunder Dass, deceased, is entitled to proper maintenance and suitable 
accommodation for residence out of the properties in the hands of the 
defendant belonging to the estate of Herumbo Chunder Dass, deceased, for 
suitable allowance for such maintenance and suitable accommodation for 
such residence; for a declaration that such allowance forms a charge on 
the said properties; for possession of certain str'idhan ornaments and 
articles forcibly and wrongfully taken possession of by the defendant ; 
or to receive the value thereof, &c. 

This cause coming on, on the 25th day of November last, the 25th 
day of April last, and on this day for further directions on the report of the 
Registrar of this Court, dated the 30th day of March last, and filed on the 
2l8b day of April last, before the Hon’ble Lawrence Hugh Jenkins, one 
of the Judges of this Court, in the presence of Counsel for all the parties, 
it is declared that the sum of Rs. 35 a month is a fit and proper sum to be 
allowed to the plaintiff for her maintenance during the term of her natural 
life. And it is further declared that the eastern portion of the family 
dwelling house, No. 102, Machooabazar Street, in the plaint in this suit 
mentioned with the alterations suggested by the said Registrar in bis said 
report at a cost not exceeding Rs. 1,200 woud be a suitable accommodation 
£448] for the residence of the plaintiff. And it is ordered and decreed 
that the defendant do out of the estate of Herumbo Chunder Dass, 
deceased, in the plaint in this suit named, pay to the plaintiff the sum of 
Rs. 1,345-12-0 for arrears of maintenance up to the 31sb day of October 
last, and do out of the said estate monthly, and every month commencing 
from the first day of November 1897, pay to the plaintiff the sum of 
Rs. 35 a month for her maintenance, and do out of the said estate pay the 
costs of the alterations to be made to the eastern portion of the said family 
dwelling house within the limit aforesaid, and allow the plaintiff to occupy 
the said eastern portion of the said family dwelling house as her residence 
during the term of her natural life. And it is further ordered and decreed 
that the said monthly sum of Rs. 35, and the arrears of maintenance, and 

« made to the said eastern portion of the 

said family dwelling house within the limit aforesaid, and the plaintiff's 
costs of this suit hereinafter mentioned, form a charge on the properties, 
belonging to the estate of the said Herumbo Chunder Dass, deceased, 
incumbered since the institution of this suit, and on the equity of redempt- 
ion of the properties belonging to the said estate incumbered before the 
institution of this suit, and also on the sale proceeds of the properties belong- 
ing to the said estate sold by the Receiver appointed in suit No. 271 of 
1888 (hereinafter referred to as the said properties) subject to any incum- 
brances which affected the said property before the institution of the suit, 
and which now attach to the said sale proceeds. And it is further ordered 
and decreed that the Receiver appointed in the said suit No, 271 of 1888 be 
appointed Receiver of the said properties, but that he do not take possess- 
ion of the sanae or realize the rents thereof, until the further order of this 
Court. And it is further ordered and decreed that the said Receiver do 
sell the said properties, or a sufificient portion thereof for the purposes of 
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this decree if and when necessary, the necessity for carrying out 
the directions to be determined by the Court. And it is further ordered 
and decreed that in the event of the said monthly sum of Es. 35 
being in arrears for two consecutive months, or in default of payment 
of the said arrears of maintenance, or the costs of the alterations lo 
[449] be made to the said eastern portion of the said family dwelling 
house within the limit aforesaid, or the plaintiff’s costs of this suit, the 
plaintiff be at liberty to apply to this Court on notice to the other parties, 
that the said Receiver do take nossession of the said properties, and sell 
the same or a sufficient portion thereof as hereby directed, and do out of 
the sale proceeds nay all arrears of maintenance payable to the plaintiff 
and the costs of the said alterations within the limit aforesaid, and the 
plaintiff’s costs of this suit and invest the balance or a sufficient portion 
thereof in Government Promissory Notes to provide for the payment of 
the said monthly sum of Rs. 35. payable to the plaintiff, and hold the same 
and residue, if any, subject to the further order of this Court. And it is 
further ordered and decreed that it be referred to the Taxing Officer of the 
Court to certify the amount of Court- fees which would have been paid by 
the plaintiff, if she had not been permitted to sue as a pauper, and to 
tax the plaintiff her other costs of this suit on scale No. 2, and it is 
further ordered and decreed that the defendants do out of the said estate 
pay the amount to be certified as aforesaid to the Government solicitor 
and to the plaintiff, her other costs of this suit, to be taxed as aforesaid, 
with interest thereon at the rate of six per cent, per annum from the date 
of taxation until realization. And the parties are to be at liberty to apply 
to this Court from time to time as may be necessary. 

Attorney for the plaintiff : Kumar S. K. Deb. 

Attorneys for the defendant : Messrs. Revifnj afid Rose. 


C. E. G. 


26 C. 449 (F.B.t = 3 C.W.N. 283. 

FULL BENCH. 

Before Sir Fniucis T7. Maclean, K.G J.E.. Mr. Justice Maepherson, 

Mr. Justice Ghose, Mr, Justice Hill and Mi\ Justice Jenkins. 

CnuNDl ChaRan MandaL (Decree-holder) r. Banke ReharT 
Lal Manual (Judgynenl-debtor).*^ l3i‘d February, 1899.] 

Civil Procedure Coie {Act XIV of 18^2), s. 310-.4 — Cii'if iVnerdur#* Code Afnendnieni 
Act (7 of 1894 ) — Voucr of a Court to sft aside a sole if the deposit prouidtd for 
in s. 310-4 not paid ivithin tliirtij dai/s. 

[4S0] Held, [by the PULL BENCH]. — Where the jadginent- debtor has not 
within thirty days from the date of sale deposited in Court a sum equal to 6 per 
cent, of tho purchase money and the amount specified iu the proclamation of 
tale as thdt for tho recovery of which the s.ilo was ordered, less any amount 
which may, since the date of such proclamation of sale, have been received by 
tho decree-holder, but has deposited in Court within tho prescribed period 
a sum calculated by some officer of the Court as tho sum to be deposited 
in respoou of auoh 5 per coot, and of tho siuu specified in such proolamation of 
sale, and there is nothing to show that there was any mistake of the Court by 
which the judgment debtor was induced to deposit an insufficient amount, 
the salo oupbt not to bo set aside. 

Ahmed Choivdhry v. Basic Sohhan Chotrdhnj (1), distinguished. 

• Roferenca to tho Pull Bench in Appeal from Appellate Order No. 152 of 1598. 

(1) 26 0, G09. 
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[F., 6 C.W.N, 67 (60); Rel.. 15 C.L.J. 89«16aW.N. 736=13 lod. Gas. 365 (367); R., 
30 M, 507 = 17 M.L.a. 291 = 2 M.Li T. 347 ; 13 G.W.N. 591 (693) ; 7 lod. Gas. 52 
(53) ; 9 Ind. Gas. 528 (529) ; 21 M.L.J. 631 (635) = 9 M.L.T. 259 (260) = (1911) 2 
M W.N. 143 (145) = 9 Ind. Gas. 937 (938) = 22 Ind. Gas. 842 ; Expl,. 29 C. 626 
(C29, 682); D.,6 0.Ij.J. 204 ; 13 G.Zj. J* 467 (47 1) = 10 Ind, Gas. 51 (54) ; 11 
C.W.N. 116.] 


This appeal arose out of an application to set aside a sale. Within 
thirty days from the date of the sale, the judgment-debtor, under s. 3i0 A 
of the Code of Civil Procedure, deposited a sum less than the due amount 
required under the sale proclamation: the said amount was calculated to 
be due by the officer of the Court. But after the expiry of the limitation 
prescribed by s. 310 A, he deposited also the bnlance to the credit of the 
decree-holder. This amount the judgment-debtor contended, being the 
sum equal to 5 per cent, on the purchase-money he was not bound to 
deposit, inasmuch as the decree-holder was the purchaser, and as such he 
was not entitled to get that amount. On behalf of the decree-holder 
it was contended that the sale could not be set aside as the entire 
amount specified in the sale proclamation bad not been deposited within 
the prescribed period of limitation. The Court of First Instance held 
that the payment of a sum equal to 5 percent, on the purchase-money 
was a condition precedent to the reversal of a judicial sale, and the fact 
that in the present case the decree-holder himself was the purchaser would 
not take the case out of the operation of the section ; and as it appeared 
on the face of the proceeding that the judgment-debtor did nob pay the 
a.mounb specified on the proclamation within the statutory period of 
limitation, it rejected the application and confirmed the sale. On appeal 
the District Judge reversed the decision of the lower Court and set aside 
the sale. [451] The material portion of his judgments was as follows:— 

“ On the first point, by s. 306 of the Code of Civil Procedure, the 
purchaser, whether decree-holder or other person, is required to pay down 
m cash 4 of his bid, and there is a note to that effect in O’Kinealy's Code 
under this section, Title 'Decree-holder.' But s. 294 rather seems to lay 
down that a decree-holder selling off is nob reauired to deposit any part 
of the purchase-money, and it is learnt from the Nazir that ib is the 
practice. So it is somewhat in appellant’s favour that he could not deposit 
o per cent, on pui'chase-money which was never paid. 

On the second point it is found that the amount stated in the sale 
proclamation was a sum which was calculated to the advertized date of 
sale with costs and interest to that date. But as a fact the sale did not 
take place till 12th November, some four or five days alter ; therefore it 

may have been necessary to make a further calculation. This Court has 

always held that it is inequitable to visit the laches of the Court itself or 
Its officers on the parties and that is the view of the High Court in the 
unreported case No. 1467 of 1897. a copy of which is filed in the record. 


. « considered the rulings quoted by other side, and doe 

not ^d they are against the appellant’s contention. Hence it seems t 
this Court that under the last paragraph of s. 310 A. Civil Procedure Cod. 
as a matter of equity and good conscience, the mistake was one of th 
Court Itself, through its officer, and ought not to be visited on th 

the order is. therefore, set aside, and the sale set aside hr 
without costs, as it was appellant's mistake." 


From this decision the decree-holder appealed to the High Court On 
the appeal coming on for hearing the case was referred to a Full Bench by 
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Maclean, 0. J.. and Banerjee, J., on the 14tb December 1898, with 
the following opinion : — 

Maclean, C. J. — There are two points raised on this appeal: (1) 
Whether, if the decree-holder be the purchaser under a sale in execution, 
he is entitled to the 5 per cent, on the purchase money provided for in 
sub-section (a) of s. 310 A. (2) Whether if the deposit provided for by 
that section be not paid in within the thirty days as provided in the 

same section, the Court can set aside the sale. 

On the first point I am of opinion that the decree-holder, if the 
purchaser, is entitled to the 5 percent, on the purchase-money. Although 
he happens to be the decree-holder he is none the less the purchaser ; and 
I can see no intention to exclude such a purchaser from the 5 per cent, 
benefit under the soction. The 5 per cent, is undoubtedly given partly,! 
do not [452] say entirely, as some solatium to the purchaser for the loss of 
that which is, perhaps, a good bargain ; and I fail to see why the decree- 
holder, if the purchaser, is not as much entitled to that solatium as an 
outside purchaser. If we were to accede to the respondent’s contention 
we should have to read into the section after the word purchaser” 
the words ” if such purchaser be not the decree-holder.” I can see no 
justification for such a construction 

As regards the second point the lower appellate Court finds as 
a matter of fact — the Judge says it was admitted — that the present 
respondent deposited some 48 rupees less than the amount required under 
the sale proclamation under s. 310A. It has been contended before us 
ttiat the deficit was only 11 rupees or so. and not 48, but in the 
view I take, whether it were the larger or the smaller sum is quite 
immaterial. The judgment-debtor has to deposit (l) a sum equal to 
5 per cent, of the purchase-money; (2) the amount specified in the proclama- 
tion of sale. The calculation of the 5 per cent, on the purchase-money 
(in this case 1,000 rupees) was a matter of the simplest arithmetic; the 
amount specified in the proclamation of sale was patent. Admittedly the 
judgment-debtor did nob make the deposit within the prescribed period 
(the 30 days) ; if he did not, has the Court any jurisdiction to set aside 
the sale? Section 310A affords a special indulgence to the judgment- 
debtor ; it gives him, if I may say so, yet one more chance of saving his 
prouerty. But he cm only avail himself of that special indulgence if as a 
condition precedent he make the deposit within the thirty days. If he do 
not do so, what power is there in the Court to extend the period and to 
deprive the purchaser of the rights he lias acquired under his purchase ? 
I c m see none ; nor have we been referred to any, either under any statute 
or as inherent in the C^urt itself. If he may extend the period for three 
days, why nob for thirty, and. so on ? The L-'gislature has nob thought fit 
to vest any discretion in the Court to extend the time, and if not, how can 
the Court arrogate to itself the power to do so ? 


If then the matter were res inUgra I should have felt no hesitation 
in saying that, unless the requisite deposit ware made within the thirty 
days, the Court had no power to set aside the sale. Bub [453] it is said 
this view conflicts with certain decisions of this Court, and we are referred, 
in the first instance, to the case of Ugrah Lall v. Radfui Pershad 
Singh (1). The first comment upon that case is that it is one under s. 174 
of the Bengal Tenancy Act, the language of which differs materially from 
8. 3 10 A of the Civil Procedure Code. In the former section the wo^s are 


(1) 18 C. 256. 
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“ the amount recoverable under the decree with costs,” whilst in the latter 
the words are “ the amount specified in the proclamation of sale.” The 
former words are not, qua the amount, nearly so precise as the latter, and 
rather suggest that some enquiry may be necessary to ascertain the actual 
amount ; and apparently the case of Ugrah Lall v. Radha Pershad 
Singh (1) proceeded upon the footiogthat, ass. 174 provides no machinery 
for ascertaining the amount hub that in practice the amount was calculated 
in what is called “ the office,” (I presume that means by the Court,) the 
amount so calculated was to be taken as the amount payable under 
the section. That may or may not be so, bub, at any rate, that case 
can be no authority for the present, in which the judgment-debtor has 
only to look at the proclamation of sale to ascertain the amount due to 
tbe decree holder. In the case of Ucjrah Lall v. Radha Pershad Singh (1) 
there would appear to have been an order of some sorb made by the 
Munsif. 

In the case of Kabilaso Koer v. Raghu Nath Sukan Singh (2), the 
Court would appear to think that before a sale can be set aside the provi- 
sions of s. 174 must be strictly complied with. I am nob prepared to say 
that a decision upon the construction of s. 174 of the Bengal Tenancy Act 
can be regarded as a safe guide to enable us to ascertain the meaning of 
8. 310A of the Civil Procedure Code. Great reliance, however, is placed 
upon the case of Makbool Ahmed Chowdhry v. 3azle Sabhan Chowdhry (3). 
In that case, apparently, it was held that although the judgment-debtor 
had not deposited the 5 per cent, on the purchase-money, as he had 
deposited the amount calculated by the Court as the amount to be deposited, 
the sale ought to be set [ 454 ] aside. Speaking with the utmost respect 
for that decision, I am unforbunately unable to appreciate tbe principle 
upon which it is based. So far as tbe report shows, there is nothing to 
indicate that the decree-holder or the auction-purchaser had any thing to 
do with the ascertainment of the amount by the Munsif or what power 
the Munsif or any of his officers had to fix tbe amount; and if tbe amount 
were fixed behind tbe back of the decree- holder and auction-purchaser, 
the result would be that the amount fixed, perhaps by some absolutely 
irresponsible person in the Munsil’s Court, is to be treated as the amount 
to be deposited instead of the amount stated with every distinctness by 
the act of the Legislature. This seems to me to be legislating not con- 
struing what the Legislature has said. 

Now what is tbe finding in the present case? Tbe District Judge 
says the appellant deposited the amount calculated to be due by the 
officer of the Court.” ^?^hat officer? W^bo is tbe officer of tbe Court? 
The expression “ the officer ” would appear bo indicate that there is some 
special officer whose duty it is to make these calculations. Where is then 
anything in the section which says the amount is to be calculated by anv 
officer of any Court, or that any officer of any Court has any power to 
calculate the amount and decide what is the amount to be deposited? If 
a judgment-debtor instead of calculating the amount himself chooses to go 
to some irresponsible officer of the Court and that officer makes a wrong 
calculation, I fail to see why that circumstance should be regarded as a 
ground for extending the time for making the deposit under s. 310A. I 
can appreciate that different considerations might arise if the Court in the 
presence of the parties bad by an order fixed the amount, but that is not 
the present case. It is conceded that the judgment- debtor in this case 
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did not pay in the 6 per cent, on the purchase-money and the amount 
specified in the proclamation of sale within the thirty days, and that being 
so, tbe Court, in my opinion, ought not to have set the sale aside. The 
appeal consequently must be decreed with costs. 

As, however, this view clashes with that expressed in the case of 
Makbool Ahmed Ghowdhry v. Bazle Sabhan Cho 2 odhry (1) [455] the case 
must be referred to a Full Bench, Tlie question for the decision of which 
this case is submitted to a Full Banch is, whether if a judgment-debtor do 
not within thirty days from the date of sale deposit in Court (a) a sum 
equal to 5 percent, of the purchase-money, and (6) the amount specified 
in the oroclamation of sale, as that for the recovery of which the 
sale was ordered less any amount which may, since the date of such 
proclamation of sale, have been received by the decree- holder, but 
has deposited in Court within the prescribed period a sum calculated by 
some officer of the Court as the sum to be deposited in respect oi such 5 
per cent, and of the amount specified in such oroclamation of sale, the 
Court can pass an order setting aside the sale under s. 3iOA of the Code of 
Civil Procedure. 

Mr. J. T. WoodroffCt Babu Srinath Dass, and Babu Purno C'minder 
Shome, for the appellant. 

Sir Griffith Ecan&. Dr. Rash Behary Ghosh, and Babu Dwarka Nath 
Chucker butty , for the respondent. 

Mr. J, T. Woodroffe. — Section 310A of the Civil Procedure Code is 
different in its language from s. 174 of tbe Bengal Tenancy Act ; the 
former section speaks of "amount specified in the sale proclamation,’* 
whereas the latter speaks of " amount recoverable under the decree with 
costs.” Now the question is, whether miscalculation by an officer of 
Court will entitle the judgment-debtor to pay in the money so calculated, 
under s. 310A after thirty days, and to ask to set aside the sale. I sub- 
mit not. Under s. 310A, the judgment-debtor is bound to pay the amount 
specified in the sale proclamation ; and unless ho deposits that amount he 
is nob entifled bo get a sale set aside, even if there be a miscalculation by 
an otiicer of G^urb. The word^ in s. 310A of tbe Code being more precise 
than in s. 1/4 of the Bensal Tenancy Act that section must be s'rictly 
construed. An Act must be construed according to the natural meaning 
of the language used, and not on the presumption that it was intended to 
leave tbe existing law unaltered. See Norendra Nath Sircar v, Kamal- 
basiiii Dnsi (2), and also the cases of Girish Chundra f456] Basil v, 
Apxirba Krishna Boss f3); and Bcb Narain Unit v. NorendriX Krishna (4). 

The cases of Ugrah Ball v. Radha Pcrsad Singh i^), Abdool Latif 

Moonshi v. Jaduh Chandra Mitter (6) have no application to the present 

case, as they are under a. 174 of the Bengal Tenancy Act. The case of 

Makbool Ahmed Chowdhry v. Bazle Sabhan Chomdiuy (l) has a direct 

bearing, although that was decided upon the principle laid down in s. 174 

of the Bengal Tenancy Act. Under s. 310A of the Code the judgment- 

debtor IS to look into the sale proclatnation. and he is to deposit, the 

amount therein specified. He is not to go to an officer of the Court for 
any calculation. 

lb makes no difference if the decree-holder is the purchaser. The 
judgment-debtor is bound to pay 5 per cent, on the purohase-raoney. The 
amount is the solatium or compensation for a possibly good bargain. 


(1) 26 c. 609. ( 2 ) 29 Q. 663 = 23 I. A. 18. 

(4) IGC. 267 (270). (5) 18 0. 255. 
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Sir Griffith Evans for the respondent. — The judgment-debtor has 
substantially complied with the terms of the Statute. The question 
realty is what is the underlying principle of s. 310A of the Code of Civil 
Procedure, and what is the effect of an act of a ministerial officer of the 
Court. As to the effect of an act of a ministerial officer of the Court, see 
the case of Abdool Latif Moonshi v. Jaduh Chandra Milter (1). The 
practice has always been, whether right or wrong, to go to the execution 
clerk and ask of him the amount which the judgment-debtor is to pay. 
Tno judgmenti-creditor does not dispute the exisfeoce of this practice, and 
no evidence has been taken on this pointi. A party ought not to suffer for 
an act of Court. See tho case of Rodger v. Gomptoir D' Escompte De 
Paris (2). A man, if he does all that he can do, will be taken to have 
done all, if by mistake of the Court something is left [467] undone : see 
Waterton v. Baker (3). The sale proclamation is not given to the 
judgment-debtor, so he has to go to an officer of the Court to make a 
calculation. Ooe must construe an Act intelligently and not as a gram- 
marian. The object of s. 3 10 A is to give tlie judgment-debtor a chance 
to recover back his property. What does an act of Court mean ? It ought 
not to be limited to the act of the presiding officer only. The case of 
Makbool Ahmed Choiodnry v. Bazel Sabhan Ghoiodhry (4) is in my favour, 
and the principle laid down in that case is correct, 

Mr. Woodroffe^ in reply. 

The following opinions were delivered by the Full Bench (Maclean 
C. J., and Macpherson, Ghose, Hill and Jenknis, JJ.) 


1899 

FEB. 3. 

Full 

Bench. 

26 C. 449 
(F.B.) = 
3G.W.N. 
283. 


OPINIONS, 

Maclean, C, J. — This appeal must succeed. I stated my reasons 
so fully when the matter was before me as a member of the referring 
Bench, that, on the present occasion, I only propose to add one or two 
very brief observations. I do not wish it to be understood, from the terms, 
of my previous judgment, nor do I think my language is susceptible of that 
construction, that I intended to lay down, as an absolutely hard and fast 
rule that, if the 5 per cent, on the pulrchase-money and the amount specified 
in the proclanoation of sale were not paid within the thirty days, the Court 
was powerless to set aside the sale. There may be circumstances in a 
particular case which would render such a rule quite inequitable. Nor am 
I prepirad to say that, if the judgment-debtor has been misled by a mistake 
of the Court, the coasequencas of that mistake ought to fall upon him. I 
do not propose to lay down what constitutes a mistake of the Court. I 
confine myself to saying that there was certainly none in the present case. 
The question submitted must be answered in the negative. 

We are now asked, at this late stage of the proceedings, to remand the 

case, in order that what actually took place when the judgment-debtor 

deposited the money, may be ascertained. We ought to be very careful in 

acceding bo such a request, and [458] thus re-onening the whole matter and 
re-sbarbing the whole litigation. 

The respondent never suggested this course either before the Subordi- 
nate Judge or before the District Judge or before the Division Bench. But 
even if the resnondent could prove what ha suggests, that some information 
was given him as to the amount of the purchase money, and of the sum 
mentioned in the sale proclamation by some officer of the Court, and that 


(1) 25 0. 216 (219). 

(3) (1868) L. R. 3 Q. B. 173. 
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he relied on this information, it would not avail him. He must *1* 

the least, that it was the duty and within the province of the Court offioer 
to give the information, and that it was incorrect. It is not suggested that 
any information was supplied in accordance with the rules which govern 
am lications for information, and which are to be found in chap. I Vof the 
General Rules and Circular Orders. It is only in compliance with tnese 

ruies that information can, or ought to, be given. *,11 7 au j' 

1 may perhans add, that, as regards the case of Makbool Ahmed 
Ghowdhry V. Bazle Sahhan Ghowdhn/ (l) it now transoires that the amount 
was fixed by an order of the Munsit himself, in the presence of and with 
the assent of the pleaders of both parties. That makes a very material 

difference. , .... 1 . u 

As to the 5 per cent, on the purchase-money that point has not been 

argued, and I adhere to what 1 have previously said. 

The appeal must he allowed with costs. 

Macpherson, J. — I am of the same opinion. No evidence was 
taken in the case, but accepting as correct all the facts as stated in the 
respondent's petitions of the 13th and 17th December, respectively, the 
Court would not, in my opinion, be justified, on those facts, in setting 
aside the sale. Those facts certainly do not show that the appellant did 
all that he oossibly could in order to comply with the requirements of 
s. 3 lOA, and that it vras due to the mistake of the Court that au insufficient 
amount was deposited. It is not necessary to consider in tne present case, 
whether the case of Abdool Ldtif Moon^ihi v. Jadub Ghciudrci (2), 

to which T was a party, was correctly [459] decided. That was a case 
under s. 174 of the Bengal Tenancy Act, and it will be time enough to 
consider whether that case was correctly decided when the question 


directly arises, 

Ghose, J. — I agree in thinking, having regard to the facts of this 
case, that the question referred to the Full Bench must be answered in the 
negative. The principle upon which the case of Makbool Ahmed Ghoiodhry 
V. Dazlc Sabhan Choivdhry (1) was decided is this ; that if the Court 
which has to deal with an application under s. 3I0.\. declares, though 
incorrectly, what is the amount that ought to be paid in by the 
judgment-debtor, and the judgment-debtor in accordance therewith 
deposits that amount, it would be manifestly unjust to hold that 
by reason of the shortness of the deposit, the judgment-debtor has 
lost the remedy given to him by that section, the mistake being a 
mistake of the Court. I still adhere to that principle. The facts of this 
case are, however, different. Here. theMunsif did not in anyway declare 
what the amount was that should be paid ; nor does it appear that the 
officer of the Court from whom the applicant is said to have received 
certain information in regard to the amount to be deposited, was the 
officer who was charged by the Court with the duty of supplying that 
information. And I think that in this case no facts have been proved, 
or found, upon which the Court should be justified in giving the applicant 
relief under s. 310A. 

Hill, J. — I also think that the questions referred to the Full Bench 
must be answered in the negative, and as I quite agree with what has 
fallen from the learned Chief Justice now, as well as generally with the 
reasoning on which the order of reference proceeds. I do not think it 
necessary to add anything. 


(1) 26 G. 6C0. 


(2) 25 0. 216. 
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Jenkins. J. — I too agree as to the terms in which the questions referred 
to the Full Bench should be answered. In my opioion it is essential to 
the respoodent’s success that it should be established that be has been 
prejudiced by the act of the Court and that the mistake that has been 
made is attributable to that act. What constitutes an act of the Court 
must depend on the circumstances of each case. It is clear. I [460] 
think, that a mere casual act by an officer of the Court cannot be treated 
as the Court’s act. For an act to be clothed with that character it 
appears to me, generally speaking, that it must be the act of the prescribed 
officer acting in accordance with the prescribed rules of the Court. The 
scope of possible proof put forward by Sir Griffith Evans on the part of 
the respondent, to my mind, falls far short of that. On that ground I 
think that no remand should be granted, while if we deal with the case 
exclusively on the materials before the Court, then we can in my opinion 
only come to the same conclusion as that which has been expressed by 
the Division Bench. As the point is raised on sub-s. (a) of s. 310A 
of the Code of Civil Procedure, it appears to me that a man is no less a 
purchaser, and the money paid by him is no less the purchase-money 
because he also chances to the decree-holder purchasing with the leave of 
the Court, and for this reason I acn of opinion that the judgment-debtor 
was bound to deposit the 5 per cent, mentioned in s. 310A, sub-s. (a). 


1899 

Feb, S. 

V 

Folii 

Bench. 

26 G. 449 
(F.B.) = 

3 G.W.N. 
283. 
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Appeal allowed. 
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26 C. 460. 

APPELLATE CIVIL. 

Before Mr, Justice Banerjee and Mr, Justice Bampini, 

^OBiNDA Nath Shaha Ghowdhby and another [Plaintiffs) 

SUBJA Kanta Lahiri and OTHhRS [Defendants)* 

[4th January, 1899.] 

himiiaiionUci IT o/1877).scfe (ii). art, 144-Putnidar and darputnidar. dispossesnon 
of — Adverse possession — Rtlu, quishiTieni by the putnidar, effect of. 

The land in dispute along with other lands were let out in putni&ud darputni 
by the predecessor m interest of the plaintiffs. During the continuance of the 
said leases the land in dispute was tsken possession of and held adversely by the 
defendants or their predecessor. The ptifni and were relinquished bv 

the puinidar and darputmdar in favour of the plaintifis on the 29th June Iflgi 

1893. [481] brought % suit for recovery of possession 
of the disputed land from the defendants. The defence was that the suit was 
barred by limitation. 

tW ’ i” of tbe Limitation Aot, applied to the case, and 

that the suit was barred by limitation, inasmuch as it was not broueht within 

twelve years from the date when the possession o£ the defendants became adverse 
to the plaintms. 

Nuffer Chat.dra Pal Chowdhry v. Rajendra hnl Qoiwami (11 • Qunnn. 

Uniter v. ASM Ooswani (2) ; Shorat Sundari Dabia v. Bhoho PeTshad ZZ. 
Chowdhuri (3) ; and Chinto v. Janhi (4), distinguished. ^ “ Khan 

[N.P., 29 A. 693 = 4 A.L.J. 726 = A.W N. (1907) 185; F.. 23T.ri.R 92 (991 • R ^ 

Gas. 264 (265) ; 15 Ind. Gas. 146 (154; == (1912) M.W.N. 669 \680).] * ^ ^ 

(1) 25 0, 167, (2) 23 0. 863, (3) 13 C. 101, (4) ig 51^ 
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1899 This appeal arose out of an action brought by the plaintiffs on the 

Jan. 4. 28bh June 1893 for recovery of possession of certain lands. The plaintiffs' 

■■■ allegation was that thev were the purchasers of a moiety share of a 

Appel- pergunnah. certain mouzahs of which had previously been recorded as 
LATE pxitni and durputni ^aluqs in the name of one William Sheriff. At a sale 
OlVIL. execution of a decree for arrears of rent, the said ialuqs were purchased 

by Ram Gopal, defendant No. 9, free from all incumbrances. After 

26 C. 460. continuing in possession till 29th June 1891 the said Ram Gopal 

surrendered the putni and darptitni to the plaintiffs by registered deeds of 
relinquishment. Thereupon the plaintiffs went to take pos^^ession of the 
lands in dispute, but wei'e opposed by the principal defendants. The 
defence inter aha was that the plaintiffs claim was barred by limitation, 
the pxUnidars and darputnidars not having been in possession of the said 
lands within twelve years before suit. The Court of first instance 
dismissed the plaintiffs' suit. On appeal the District Judge upheld the 
decision of the first Court on the ground that the suit was barred by 
limitation, inasmuch as the possession of the defendants had extended 
over more than twelve years before the date of the institution of the suit, 
notwithstanding that the date on which the relinquishment took effect was 
within twelve years. Against this decision the plaintiff appealed to the 
High Court. 

Babu Sreenath Das and Babu Kishorij Lai Sarkar, for the appellants. 

[462] Babu Mohiny Mohun Chuckerbutty, tor the respondents. 

The judgment of the High Court (Banerjee and Rampini, JJ.) was 
as follows ; — 

JUDGMENT. 

This appeal arises out of a suit brought by the plaintiff appellants to 
recover possession of a certain land. 

The defence raised various points, of which it is necessary ,to notice 
only one, namely, limitation. 

The first Court dismissed the suit, and the decree of the first Court 
has been affirmed by the lower appellate Court, which has based its 
judgment only upon the ground of limitation. 

In second appeal it is contended for the plaiutiffs thac the lower 
appellate Court is wrong in law in holding that the case is barred by 
limitation. The facts of the case as found by the lower apoellate Court 
are shortly these : The land in dispute, along with other lands, had been 
let out in piUni and darputni by the plaintiffs’ predecessor in title, but 
whilst the putni and darputni were in existence, the defendants or their 
predecessors took possession of the land in dispute adversely to the 
putnidar and darputnidar, and they have continued in possession. 

Subsequently, that is on the 29bh June 1881, the putni and darputni 
were relinquished by the putnidir and darputnidar in favour of the 
plaintiffs, and tlie plaintiffs brought the suit ou the 23th June 1393 to 
recover kUas possession of the laud in dispute. Upon these facts the lower 
appellate Court has held that, as the possession of the defendant had 
extended over more than twelve years before the date of the institution of 
the suit, it is barred by limitation, notwithstanding that the date on which 
the relinquishment took effect was within twelve years before suit. 

In second apneal it is contended that this view is wrong, anl that the 
plaintiffs are entitled to reckon time from the date when the relinquishmant 
took effect, that being the date on which tho possession of the defendant 


898 



XiII.1 G. NATH SHAHA OHOWDHRY V. S. KANTA LAHIRI 26 Cal. 464 


i)ecame adverse to the plaintiff within the meaning of arb. 144 of the second 
schedule of the Limitation Act, which governs this case. 

In support oi this contention Nuffer Chandra Pal Ghowihry [463] v. 
Majendra Lai Gnswami (l); Gunga Kumar Mitter v. Asutosh Goswami (2) ; 
Sarat Sundari D ibia v. Bhobo Perskad Khan Chowdhuri (3) ; and Chinto 
V. Janki t.4) have been relied upon. 

We are of opinion that the contention urged on behalf of the appellants 
is not sound, and that the cases cited are all distinguishable from the 
present. As the putni and darputni here came to an end not by reason of 
any sale for arrears of rent but by voluntary relinquishment by Vne putni- 
dar and darputnidar in favour of the zemindar, the case cannot come under 
art. 121 of the second schedule of the Limitation Act. The article of the 
Limitation Act under whicn the case properly comes is, no doubt, arb. 144, 
and the period of limitation is twelve years, running from the date when 
the possession of the defendants became adverse to the plaintiffs. 

The question then is when did the possession of the defendants become 
-adverse to the plaintiffs. 

It is contended that it must be on the date when the relinquishment 
in favour of the plaintiffs took effect. The term “plaintiff/' according to 
S. 3 of the Limitation Act, includes any person from or through whom 
the plaintiff derives his right to sue ; and the present plaintiffs derive 
their right to sue for khas possession through the putiiidars and darputni- 
•dars who were entitled to such possession, and who have relinquished 
their rights in favour of the plaintiffs. That such reliquishment operates 
only as a transfer of the tenure is clear, not only upon general principles, 
but also from the express terms of s. 12 of Eeg, VIII of 1819. 


That being so, the time from which limitation runs must be the date 
when the possession of the defendants became adverse to the putnidars 
:and darputnidars, who were dispossessed by them, and that the date has 
■been found by the lower appellate Court to be more than twelve years 
before the institution of the suit, 

[464] It remains now to consider tbe cases cited. The first case. 
Nuffer Chunder Pal Chowdhry v. Bajendra Lai Goswami (1), was clearly 
one under art, 121 of tbe second schedule of the Limitation Act, and 
have no bearing on the present case. In the second case cited, viz,, 
iy^unga Kumar Mitter y, Asutosh Goswami {2) the landlord had become 
entitled to possession not by virtue of relinquishment by the tenants, 
but by reason of the sale of the under-tenure for arrears of rent ; and so 
that case also is distinguishable from the present. 

In the case of Sharat Sundari Dahia y, Bhobo Pershad Khan 
Chowdhuri (3) it was held that limitation did not run in favour of a tres- 
passer, and as against the zemindar, so long as the zemindari was in the 
possession of an ijaradar, because tbe zemindar upon the expiry of the 
ijara became entitled to possession in his own right, and not through 
the ijaradar. The same thing cannot be said in this case. 

It cannot be said that the zemindar became entitled to khas posses- 
sion by reason of the putni having come to an end otherwise than by the 
voluntary act of the putnidar. The case of Ghinto v. Janki (4) was one 

pf a mortgagor suing for redemption. The plea of limitation was there 
urged by a person who had taken adverse possession as against the 
mortgagee whilst the mortgaged property was in the possession of the 
mortgagee; and it was held that such adverse possession could not affect 
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1899 the rigbti of the niortgagor to redeem, he not claiming through themort- 
JAN. 4. gagee. 

Id the present case, as we have said above, the plaintiffs became 
Appel- entitled to khas possession by the relinquishment of the putnidar^ and 
LATE duTputnidciTs, and so they must be held to be affected by the adverse 
Civil. possession that was taken against the putnidars and daT-puinidarSt whose 
' rights they had acauired through theix' voluntary relinquishment. 

26 C. 460. was argued that if the view taken by the lower appellate Court be 

correct, it would prejudicially affect the rights of the C465] landlord^, 
because he would be affected by adverse possession before he became 
entitled to possession himself. 

The answer to this argument is this, that the zemindar is not bound 
to accept any relinquishment by the piUnidar. That was held in the case 
of Heera Lall Pal v. Nil MoJiee Pal (1) and in Judoo Nath Ghose v. Schoene 
KiUntrn d' Co. (2), 

Where a zemindar finds that thep 2 it?iidar or other permanent tenant, 
after having allowed a trespasser to hold adverse possession of any land 
included in the permanent tenure for more than twelve years, offers to 
relinquish it, the zemindar can always refuse to accept the relinquishment: 
and if rent remains unpaid, ho can bring the tenure to sale for arrears 
of rent, and the purchaser at such sale would be entitled to avoid any 
incumbrance created by the defaulting puinidar^ and would not be bound 
by any adverse possession held against the latter. 

For all these reasons we are of opinion that the Court of Appeal 
below was right in holding that the suit was barred by limitation; and the- 
appeal must consequently be dismissed with costs. 

This judgment admittedly governs the analogous appeals, whioh wiU^ 
accordingly be dismissed with costs. 

S. c. G. Appeal dismissed, 

26 C. 463 = 2 G.W.N. 609 = 3 C.W.N. 781. 

APPEAL FROM ORIGINAL CIVIL. 

Before Sir Francis W. Maclean, K.O I.E., Chief Justice, Mr, Jnstice 

Prinsep and Mr. J^istice Ameer Ali. 

The East Indian Railway Company {Defendants) v. Rally 

Dass Mookerjee {Plainiiff)f 

[15tb, IGth, 19th and 20th December, 1898, and I7th February, 1899.1 

Raihoav Company — Dutu to carry passcnqcrs safety ^Explosion in carri'igo ^ Negligence 

— OuMS of proof ^ Ignorance or knoioUdge of law as a defince^Its Zuaiialioa— 

Damages, measure of — Costs, 

[466] Held by the appellate Court (nffirming the decision of the Court 
below) : — In providirg for the safety of their pissongors it is the duty of a railway 
company to exercise such a degree of care, at the very least, as may reasonably 
be required from them under all the ciroumstances of the case; and where an 
accident happens they must show that it was not preveuiible by any care or skill. 
If a railsvay-carriago be rendered dangerous to the passengers travelling thereia 
by reason of the fact that there are fireworks in it, and if the carrying of the fire- 
works could have been prevented by the exeroise of due care on the part of the 
railway company, they are liable lor damages for negligence should an explosion' 
of the fireworks occur. . 

• Appeal from Original Decree No. 20 of 1898, from the decision of Mr. Juatioe' 
P. O'Kinealy in Suit No. 723 of 1896‘ 

(1) 20 W. R. 383. 
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Where loss of life and damage have resulted from the explosion of fireworks in 
a passenger carriage, the onus is on the railway company to show that they took 
duo care to prevent the conveyance of fireworks in that manner, and not on the 
plaintifi to show that they did not. 

Scott V. London Dock Co. (1), Kearney v. Lo-ndon, Brighton and South Coast 
Railwiy Co. (-2), Burne v. Boadle{Z), Cotton v. Wood (4). Fuuikesv. Meiropohian 
Railway Go. (5), Welfare v. London and Brighton Railway Co. (B) and Daniel v, 

MUropolitan Railway Co. (7). referred to. 

Coses, in a case like the present, should be allowed as between attorney and 
client, so as not to exhaust the damages or the larger portion thereof. 

Nxrayan Jetha v. Municipal Co7nmh$>07iers of Bombay (8). Sorabji Ratanji v. 
Great Indim Peninsula Radway Co. (9), and Ratanhai v. Great Indian Benin- 
sula Railway Co. (10), followed. 

Per O’KineaIiY, J. (in the Court below) : — In the absence of evidence that 
the defendants bad taken steps to prevent passengers from taking fireworks into 
the carriage, the Court cannot presume that the fireworks were taken clandestinely 
into the compartment, notwithstanding the fact that such carriage of fireworks 
is an offence, and that every one is presumed to know the law. 

[4673 The maxim that every man is presumed to know the law is limited to 
the determination of the civil or criminal liability of the person whose knowledge 
is in question. It cannot legitimately be made use of where (as in the present 
case) the parties are different and distinct from him. 

tR.. 112 P.R, 1913 = 284 P.L.R. 1913 = 183 P.W.R 1913 = 20 Ind. Gas. 426; U. B, R. 
(1897—1901). 337.] 


This was an action for damages by the plaintiff as the father and 
administrator to the estate of his son who died from injuries pustained 
in an accident that occurred on the defendants ’ railway on the 27th Api'il 
1896. The plaintiff alleged that the defeudants had contracted to carry 
the deceased safely by their railway ; but that they had acted so negligently 
and improperly that while the deceased was travelling in a third-class 
■carriage belonging to the defendants, it took fire ; and that the deceased, 
being severely burnt, fell through the floor of the said carriage, and 
ultimately died of the injuries received. 

The plaintiff also alleged upon information and belief that the said 
fire was caused by the explosion of a number of fireworks which, 
•through the negligence and improper conduct of the railway company's 
servants, and in violation of the rules of the defendants in that behalf, 
had been allowed to be carried by certain other persons in the said carriage. 
The plaintiff charged that the death of bis said son was caused by the 
wrongful act or neglect of the defeudants or their servants ; and, as 
administrator to the estate of his said son, he claimed Rs. 8,000 damages, 
whilst, as damages for the loss to himself from the death of his said son, he 
•claimed Rs. 7,000, alleging that the said son at the time of his death was 
of the age of twenty years only and was in Government employment at a 
monthly salary of Rs. 25. 

In the lower Court, 

Mr. A. Ghoiodhury and Mr. K.S. Bonner jee, appeared for the plaintiff. 

Mr. Hyde and J. G. Woodroffe, appeared for the defendants. 

The judgment appealed from was as follows : — 

O’Kinealy, j. — In this case the plaintiff is the father and the 
:admini3trator of the estate of one Atindra Nath Mookerjee, who was fatally 


(1) (1865) 3 H. & 0. 696. 

(2) (1870) L.R. 6 Q.B. 411 ; au4 on appeal (1871) Ii.R. 6 Q.B. 769. 

(3) (1863) 2 H. & U. 722. (4) (1860) 8 O.B.N.8. 668. 
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injured on the 27tb of April 1896 while travelling as a passenger on tha 
East Indian Railway between the [4683 stations of Secundrabad and 
Dadri. Atindra Nath Mookerjee died on the 5bh of May 1896 of the 
injuries sustained by him, and the plaintiff charges that his death was 
caused by the neglect of the defendants. The relief claimed is of a two-foldt 
chai'acter. The sum of Rs. 7,000 is claimed as damages for the loss 
resulting to the plaintiff from the death of his son, and a further sum of 
Rs. 8,000 is claimed by the plaintiff as damages for loss to the estate of 
Atindra Nath Mookerjee. such loss also having been occasioned by the^ 
neglect of the defendants. As to this latter portion of the relief claimed 
by the plaintiff I may say at once that no evidence has been given to show 
that any pecuniary loss or damage was caused to the estate of Atindra 
Nath Mookerjee by the neglect complained of, and I therefore dismiss 
this portion of the claim. 

The case for the piainfciff is that on the 25th of April 1896 Atindra 
Nath Mookerjee purchased from the defendants a 3rd class ticket from 
Bally in the District of Hooghly to Rawalpindi and proceeded on his 
journey ; that on the 27th of April while on that journey the 3rd class 
carriage in which Atindra Nath Mookerjee was being carried caught fire 
owing (o the negligence of the defendants and he was severely burnt in 
different parts of his body ; that he was further injured by falling through 
the burning floor of the carriage, and in consequence of these injuries ha 
died on the 5th May 1896. 

Specific charges of the negligence and improper conduct, which the 
plaintiff brings against the defendants are set forth in the 2ud and 3rd 
paragraphs of the plaint. They are, first, that the fire was caused by 
anumber of fire- wot ks, namely, bombs, which through the negligence 
and improper conduct of the servants of the defendants and in vio- 
lation of the rules in that behalf bad been allowed to be carried in 
the carriage by certain persons other than Atindra Nath Mookerjee ; 
secotidlif, that at the time the fire took place the doors of the carriage were 
locked owing to the negligence and improper conduct of the defendants,, 
and that thereby Atindra Nath Mookerjee was prevented from escaping, 
from the burning carriage ; and thirdly, that owing to defeoiive [ 469 ] 
arrangements in the connection cord and other appliances of the train to 
which the carriage was attached (such defective arrangements being tha 
result of negligence and improper conduct on the part of the defendants) 
there was groat delay in bringing the train to a stand and by reason there- 
of the escape of Atindra Nath Mookerjee from the burning carriage was 
prevented. Finally there is a general charge that the death of Atindra 
Nath Mookerjee was caused by the wrongful act, neglect or default of the 
defendant Company and their servants. 

The defendants do not admit the plaintiff’s right to institute this 
suit, or that they entered into any contract of carriage with Atindra Nath 
Mookerjee. They deny that they or their servants were guilty of any 
negligence, or unskilful or improper conduct regarding him. They deny 
that the doors on both sides of the carriage were locked at the time tha 
file took place, and they also deny that the arrangements in reference tn 
the connection cord or any other appliances of the train were in any way 
defective. The second paragraph of the written statement is as fol- 
lows : — The defendants admit that on the 27th of April 1896 certain 
fire- works or- bombs exploded in a 3rd class carriage forming part of the 
train kpown as the No. 5 up Bombay mail at mile No. 926i on their 
Railway between Secundrabad and Dadri stations, and several passengibTS' 
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aboun 2 o’clock 
for the journey 
Chatterjee This 
and it preserves 


in the said train were injured by the said explosion, but they deny 
that the said explosion was due to any negligence or improper 
conduct on the part of themselves and their servants or that their 
servants allowed or permitted the fire-works and bombs to be carried by 
any person in the said train as alleged in the second paragraph of the 

plaint.” 

Prom the evidence given at the hearing it appears that Atindra 
Nath Mookerjee, who was the son of the plaintiff, was a clerk in Govern- 
ment service in the Arsenal at Hiawalpindi. He was on leave of absence 
in the month of April 1896 during which time he lived with his 
father at Aearparah in the District of the 24-Pergunnahs. On the 24th 
of April 1896 he proceeded to ioin his appointment at Bawalpindi. 
On that day he went to [470] Bally from Agarparah and stayed 
the night in the house of Sarut Chunder Chatierjee, the husband 
of the plaintiff’s sister. On the next day Atindra Nath Mookerjee 
left for Rawalpindi by the train leaving Bally at 
in the afternoon. He obtained a 3rd class ticket 
which was purchased for him by Sarut Chunder 
afternoon train is called the No. 5 passenger train, 
that name all the way from Calcutta to Tundia near Agra where the Indian 
Midland Railway joins the Hast Indian Railway* At that place the No. 5 
passenger train becomes the No. 5 up Bombay mail, which name it 
retains from Tundia on to Ghaziabad if not during the whole of the 
journey on to Kalka. At Tundia there are extensive changes made in 
the No. 5 up passenger train. The changes that were made in the train 
by which Atindra Nath Mookerjee was travelling appear to have b^en as 
follows : — The engine which had taken the train from Calcutta to Tundia 
was taken off and another engine known as No. 96 class H was attached to 
the train. Two carriages, one belonging to the Great Indian Peninsular 
Railvvay and another to the Indian Midland Railway, were attached to 
rear of the train; a brake-van belonging to the Indian Midland Railway, 
which was found to be defective at Tundia, was taken off and another 
brake van substituted and the train was furnished with a communi- 
cation cord. One end of this cord was attached to a steam whistle on 
the engine and the other to a wheel in the guard’s van at the rear of the 
train. When the train was finally made up at Tundia it consisted of the 
engine No. 96 with its tender, both of which were fitted with hand brakes, 
a brake-van also fitted with a hand brake, fourteen carriages of different 
classes belonging to the East Indian Railway Company, two carriages 
belonging to the other lines which I have mentioned above and the guard's 
van at the end of the train. Before this train left Tundia the communica- 
tion cord was tested and found to be in good working order, and so far as I 
can gather from the evidence the train, when it left Tundia, was in a fib 
condition for the journey before it. On the 27th of April 1896 the train 
arrived at Aligarh about noon ; there it stopped 10 minutes, after which 
it proceeded on its journey to Secundrabad where it arrived shortly before 
[471] 2 o’clock in the afternoon. It then proceeded on towards Dadri, 
and it was on the way between these two stations when the fire broke 
out which caused the deaths of Atindra Nath Mookerjee and eleven other 
persons. At this time the train was running on a down grade of one in 
five hundred at a sneedof 33 miles an hour. 

Leaving aside for the moment the documents which have been nut in 
evidence as throwing light upon the occurrence of the fire, three witnesses 
have been examined with reference to it on behalf of the defendants 
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These are William Henry Derry, a permanent way inspector in the 
employment of the defendants, who was travelling as a passenger in the 
train, William Gibson, the driver of the engine, and Garapiet John Hyrapiet, 
the guard of the train. There are also in evidence the statements of 
these witnesses made upon an officer’s joint inquiry into the cause of 
the accident which was held at Ghaziabad on the 1st of May 1896, and 
there is also the statement of Noor Ally, the brakesman of the forward 
brake-van who was also examined upon that inquiry. Derry seems to 
have been the 6rst person who noticed the fire. He was in a second class 
composite carriage which was the fourth vehicle from the rear of the 
train. Two carriages belonging to the Indian Midland Railway and the 
Indian Peninsular Railway were the only carriages between him and the 
guard’s van. He says that the first thing he noticed was a smell of oily 
burning jute ; that upon perceiving this he looked out of the carriage 
on both sides along the axle boxes thinking an axle box was running 
hob, but he saw nothing. About two minutes afterwards a volume 
of smoke passed the carriage in which he was sitting. He jumped 
up, and as he did so there was a loud exnlosion. He looked out 
and saw a ball of fire drop opposite the carriage in which he was on the 
right-hand aide. He then goes on to say ; — “ I immediately opened the 
carriage door seeing there was something seriously wrong. With my face 
in the direction of the engine I stooped and caught the cord and pulled 
it towards me. I pulled the cord into the carriage with me as much 
as I could with the object of sounding the whistle. I pulled in eight 
or ten feet. I then released the cord as it was useless my hanging on to 
it, having done all I could. I [472] then looked to the guard’s brake and 
saw him exhibit a red fiag. I pulled in the cord that the slack might be 
on the brake-van side. I did not hear the whistle. When pulling in the 
cord I heard the noises of the passengers. When I saw the red flag I 
mebioned to the guard to apply his brake and wind up the cord. He 
motioned back to me that he had done so. Seeing the confused state of 
the passengers I got out and walked to the rear brake-van on the foot-board 
telling the passengers not to be alarmed as the train was coming to a stand. 
T noticed the speed slackening when I got out of the carriage to go back. 

I saw the ball of fire at mile 9^.5, telegraph post IG, gate No. 36. I went 
along the foot- boards back to the rear part of the brake. As soon as the 
train slackened speed sufficiently to allow me to run faster than it was 
moving, both I and the guard jumped out and ran ahead so that by the 
time the train had come to a stand we were practically opposite the burn- 
ing vehicles. Rafore the train stopped the passengers were tumbling or 
jumning from the train. Tliey were either tumbling or jumping I oannot 
say which it was. I cannot say exactly where the first person fell oat of 
the train. I can say where he was picked up, about 925, telegraph post 
20. The train came to a standstill at 926, telegraph post 15, nearly a 
mile from where I saw the fire.” 

Hyrapiet, the guard, says : — A loud report sounding from the front 
part of the train first attracted my attention. * * As soon as 

I heard the report, I looked out and saw smoke issuing from the centre 
part of the train. I at once applied ray brake and then pulled the ootn- 
munication cord. Then I took my red signal flag and waved it towards 
the driver. I op-^ned the lobby door and put out the flag on the right 
side. I observed the permanent way inspector Mr. Derry beckoning me 
to put on my brake. He was in the third or fourth carriage from the 
rear brake. I observed men jumping out of the train. When I saw 
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the men jumping out, I knew there was a serious accident, something 1899 
radically wrong. I also then noticed men on the foot-boards. In the Feb. 17. 
meantime the train slackened speed and came to a stand. It was just a 
few posts past mile 926. Before the train came to a standstill I jumped APPEAL 
from the brake-van, ran towards the front part of the train, and saw the FROM 
postal van and [473] a third class carriage on fire. I immediately detached ORIGINAL 
the third class carriage from the rear part of train and signalled to the QiviL. 

driver to pull up the train. Before uncoupling the rear part I bad seen 

Mr. Derry. He was standing by. I saw the driver coming from the 26 C. 465 = 
engine. He said something to Derry and then went back to the engine. 2 C.W.N. 
Then I told the brakesman to detach the two burning carriages from the 609=3 
front portion of the train. He did so, and I signalled to the driver to pull C.W.N, 781. 
up ahead.’* 

The account of the accident given by William Gibson, the driver, is 
as follows : — 

“ Tne whistle was opened wide. That was the first thing I noticed. 

1 looked back without altering my position and saw the brakesman in the 
front brake showing the red signal. I immediately shut off steam and 
put the tender brake on, at the same time telling my second native fireman 
to put the engine brake on. When I had tightened up the tender brake 
I looked back upon that side of the train. I saw a number of people on 
the foot-boards of some carriages. I stepped to the left-hand side of 
the engine, reversed the lever, opened steam to the cylinders and steam 
to the steam-standing gear, I then looked down on the left-hand side 
•of the train and saw flames issuing from some of the carriages. As the 
engine slackened speed I jumped off and went back. Where I saw people 
-standing on the foot-boards was towards the centre of the train. The 
brakesman was showing the red flag. Hooked back on both sides of the 
train. I do not remember seeing the guard when I looked back. The place 
whore I jumped off was on mile 926 near a culvert. I cannot tell exactly 
where by reference to the telegraph posts. After I gob down, the brain 
jmay have gone about ten yards. It was about 500 yards from the place 
where the whistle sounded to the place where the train stopped. I did not 
notice at the time what mile we were on when the whistle was sounded, I 
ascertained that afterwards, when we gob to Ghaziabad, I enquired and got 
information from some one else. When I jumped off the engine and went 
back. I met the permanent way inspector Mr. Derry. I bold him to 
detach the burning vehicles and I would draw the train up. He said he 
knew what to do and told me to go back to the engine and he would 
give me the signal. I met him seven or eight [474] carriages from the 
ongine. I went back to the engine and having received the signal from 
both Derry and the guard, and seeing that the passengers were clear of 
the vehicles, I drew the front part of the train for about fifty yards when 
I gob the signal bo stop. The burning vehicles were then detached from 
the front part of the train. I received signals and drew that portion of 
the train another fifty yards when I again received signals to stop.*’ 

According to the evidence of Mr. Derry, the explosion occurred on 
mile 925 at telegraph post No. 16. gate No. 36, and the train stopped 
with the burning vehicles at mile No. 926, telegraph post 15. nearly a 
mile from the place where he saw the ball of fire. According to the 
evidence of Gibson, the train was drawn up to a standstill within 
-600 yards of the place where the whistle sounded. Assuming that he 
means 500 yards from the place where his brakes came into full action, 

^ven then the train must have proceeded about a thousand yards after thb 
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1699 explosion occurred before the driver’s attention was attracted, and this 
F eb. 1 7. delay has not been clearly explained. I am inclined to think that neither 

Appfat guard acted with the promptitude their evidence would 

seem to show, but it must be remembered that from the explosion to the 
FROM stopping of the train was hardly 2a minutes. Allowance must bo made 
Original the surprise of the moment, and a very slight delay in taking action 
OlVIL. woultt account for a good deal of thw time during which the connecting 

cord remained unused and the whistle silent. This delay may have been 

26 C 463= partly due to the fact that tl)e guard stopped to apply the brake to his 
2 C.W.N. own van before pulling the communication cord, or it may have been partly 
609 = 3 due to interference with the communication cord by Derry and the other 
C.W.N. 781. passengers in the train, when the accident occurred. Indeed the connect- 
ing cord itself may have become defective owing to the explosion, for 
though the whistle was undoubtedly sounded, it is not clear by whom the 
cord was pulled at the time or from what part of the train that was 
done. I can find nothing to blame in the action of the train ofiBcials 
frona the time the exulosion took place till the train came to a standstill. 
I think they did the best thev could under the circumstances. 

[475] What happened after the train stopped and the burning car- 
riages were detached was as follows : The front part of the train was 
taken by the driver Gibson to Dadri Station. He says it was ten or 
twelve minutes past two in the afternoon when the train was brought to a 
standstill ; thatabout twenty minutes after that ho left for Dadii and reached 
there at about quarter to three. From there he sent two telegrams to 
Ghaziabad for additional carriages to convey the wounded passengers and 
for medical assistance. Having done this, he proceeded hack to Dadri 
with a bhistee and some porters, arriviug there at about a quarter to 
four. In the meantime what happened at the scene of the accident was 
this . The guard and some of the European passengers went back on the 
line towards Secundrabad for the pun o?e of picking up the wounded, but 
finding it impossible to carry them back to the train the guard 
and Derry with the assistance of the European passengers and some 
coolies shunted the guard’s van back to gate No. 36 which Derry fixes as 
the place at which the explosion occurred. What took place with 
reference to assisting the injured persons is told by the guard Hyrapiet 
and by Derry. Hyrapiet says After the first portion of the train 
left for Dadri I went with some military officers who were passengers 
in the tram to search for the persons who had fallen out of the train. I 
ound a man very badly burnt. He was lying near the fencing wires. This 
was about 150 yards fjom the brake-van and about 30 or 40 yards further 
from the burning carriages which were the 7th and Bbh carriages from the 
rear of the tram at the time of the accident.” Ilviapiet then goes onto 
say: — There was an officer with me, I think Captain Maolean. when I 
found out the first man. There was a Major Grant also there. This officer 
Maclean wont with me when I went to search for the men. There were 
three coolies, hut no other Europeans. I volunteered to carrv the wounded 
man to the brake-van. Tne officer picked up the man and pub him on 
my back and I earned him to the brake-van. I don’t know the name of 

Ti Maclean accompanied me to the van. Wa 
got hold of a blanket, pub the man into the blanket, and lifted him by 
holding the four corners of the blanket into the van. I was completelv done 

rA 7 Rl f?® heat and the picking up of the man. I consulted the militarv 
L476J officers and decided that it was advisable to detaoh the van and 

push lb along the line. 1 did this with the assistance of the coolies and 
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the military officers. There was another man carried by a military officer 
in his arms. This other man was found over the fencing wires about 50 
yards from the man I picked up. He Goo was carried to the brake-van. 
We hand-shunted the brake-van down the line and picked up the men 
who were lying on both sides of the line, and put them into the van. I 
picked up about 14 or 15 altogether. We shunted the brake-van down to 
gate No. 36; that was where I originally heard the report. I say that 
because tbere was a third class carriage door lying there. The report 
which I heard was the bursting of a third class carriage door. Tne doors 
and some of the splinters were lying there then. I cannot say if it was a 
door belonging to a third class carriage or to the combined postal and 
third class van. I cannot say if I found more than one door. There was 
a door and a lot of broken pieces. They were on one side of the line 
almost opposite the gate on the right facing Dadri ; that would be on the 
east side of the line. There was a passenger completely charred and 
burnt almost shapeless just about a few yards from there. He was dead. 
I thought it best to leave the body there with a man in charge.’* Then ho 
says ; — “ I forgot to say that I found four bamboo bombs which I locked 
np in my box and gave to the police. These were four pieces of bamboo 
about six or seven inches long, hollowed in the centra and the bamboos were 
burnt. They were slips of bamboo. From what I picked up I could say 
that the diameter of the bamboo was about 2i inches. At that time I did 
not know what they were, but the military officer told me to look after 
them and lock them up in my box. I could not swear to the exact 
length of the pieces of bamboo. I should say it was between six and 
eight inches. I subsequently made them over to the police. These were 
picked up almost where the dead man was, a little past the gate almost 
close to where the carriage door was found.” Then he says: — “An 
English-speaking Bengali clerk was picked up half way between the 
gate house and where the train stopped. I can’t say if there were 
more Bengalis than one amongst those I picked up. I noticed a few 
[477] Marwaries were there. The Bengali lad was picked up clear 
of the rails. I cannot say exactly the particular spot. At that point 
the fencing would be about 18 or 20 yards from the rails.” Having got 
all the wounded passengers into the van the guard tried to relieve the 
sufferings of the wounded, and with the aid of some coolies the van was 
shunted back to the rear portion of the train. By that time the driver 
had returned with the front portion of the train from Dadri, and oil was 
obtained from him for the purpose of putting upon the wounds of the 
injured persons. 

Derry’s account of the picking up of the wounded and dying is this : 
After he had sent the driver to Dadri he noticed that one of the passengers 
who had jumped out was being picked up by another passenger. He 
says: — “I went to his assistance. The guard was there too. The 
wounded man was brought into a second class carriage and I attended 
to him. One of the gentlemen passengers and myself then walked back 
to attend to the burnt people that were lying on the road. The brake-van 
was uncoupled and shunted back. This gentleman and myself went on 
ahead and the brake-van followed us. We walked back to gate No. 36 
and gave water to the wounded and shade to those lying in the sun. My 
gangmen, line men, they were working close by, they came running up. 
they had blankets and we tied them to trees to give shade from the sun. 
I saw all the injured passengers ; amongst them I saw one young Bengali 

Babu. :I cannot say what his name was. Thera we^s only the one 
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He was about 40 or 50 yards from the gate No. 36 on 
• Ghaziabad side. He was lying on the left-hand side in what we caU 

Appeai if three-foot way. That would be about 6 feet from the rail on the 
TTR Tw ^ left-hand side of the iioe. He was conscious. I spoke to him, he 
tiiOM spoke to me. I gave him some water and he said I had saved his life. 

ORIGINAL I noticed all his body from above his neck down to his waist all was 
Civil. o^'ot. He was put in to the brake-van along with the others.” Before 

^ . the wounded were picked ud. Derry went back and got oil from the 
O r W « ^hich he sent back to the brake-van where the wounded were lying. 

2 C.W N. He then attended to the line. 

r i .1 Afcindra Nath Mookerjee himself made two statements with regard to 

.Mf.N. 781, the accident, one on the 23th of April, and the other [478] on the 30fch. 

They were taken down by Inspector Fitzpatrick of the Government Rail- 
way Police, and these statements are to the effect that he was in the 
carriage where the explosion occurred ; that it was an explosion of fire- works 
\^ich were being carried in the compartment in which he was, and the 
effect of the explosion was that the seats and planks underneath the 

carriage gave way and he was thrown down senseless. He says that he 

did nob see the fire- works in the compartment, and was not aware of their 
presence until the explosion took place. There were some 12 or 14 passengers 
in the compartment with him. The two statements do no: agree in respect 
to the place in which Atindra Nath Mookerjee was at the time of the 
accident, and when wa consider his condition at the time they were made 
ana the extreme sudiienness of the accident, very little definite information 
can he expected from them. In the first statement he says that he was 
m a compartment in the front of the post office van, in the second statement 
he says that the compartment in which he was travelling was behind the 
post office, and I am satisfied that the second statement is true. None 
of the Witnesses who were examined at the trial can spesk to the compart- 
ment where the explosion took place, but it is quite clear that when the 
tram ca.me to a standstill, the post-office van and the carriage to the 
rear of it were in flames. The front part of the nost-offioe van. though 
tilled with smoke, was not in a blaze at the time the train came to a 
standstill, nor was the rear of the 3rd class carriage immediately behind, 
although the front part was. We have the additional fact that there was 
a strong nearly head wind against the train, the effect of which would be 
to drive the tire to the rear instead of the front. Taking the whole 
evidence into consideration. I am of opinion that the exolosion took place 
in the 3rd class compartment in the rear of the post office van. 

As to the causa of the explosion I have no doubt that it was caused 
by the fire-works which were carried by one or two of the passengers in 
the compartment. It was suggested for the plaintiff that the gas cylinder 
which was carried in the postal-van, was defective, and that it was the 
gas in the cylinder which exploded and caused the accident ; bub I believe 
that the explosion [479] of the gas cylinder took place after the train 
came to a standstill and not before. 

Ib was oonbended for bhe plaintifif thab bhe ovidenoe showed thab the 
communication cord was defective and had failed to sound the whistle 
when pulled, and that in any ease steps had not been taken in proper time 
to bring the train to a standstill. Now as I have already said I believe 
that there was a considerable delay in attraoting the driver’s attention, 
nut i do not believe the cord was defective before the explosion. Ib was 
as 1 have said tested and found in good order at Tundla, and there is 
nothing to show it did not continue in good order till the explosion 
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occurrecl. That fche whistle was sounded by the communication cord 1890 
being pulled Mr. Gibson swears to and I believe him. He impressed me Feb. 17. 
as being on the whole a careful and accurate witness- Wno was pulling 
on the cord when the whistle was sounded is nob clear. If the communi- APPEAL 

cation cord was not defective before the explosion, which was the cause FROM 

of the accident, no defect which could bo attributed to the explosion would, ORIGINAL 
I think, be sufficient to support this part of the plainbilf’s case; bub even OlVIL. 

if I am wrong on that view it does nob seem to me that the plaintiff’s case 

would be advanced in the least. Assuming the explosion to have taken 26 C. 465 = 
place at gate No. 36, I think it is clear that Atindra Nath Mookerjee 2 C.W N. 
either fell out of or tumbled out of the train within half the distance from 609=3 
that gate to where the train came to a standstill, so that even if the C.W.N, 781. 
train had been brought to a stand within half the distance in which it was, 
the effect so far as Atindra Nath Mookerjee is concerned would have been 
the same. There is no evidence before me to show that his death was 
due in any respect to injuries caused by his falling out of the train. It 
was solely due, as I gather from the evidence of the doctor, to the injuries 
which he received from the burning, that is to say, it was due to the 
injuries which he received while in the carriage at and after the explosion 
occurred, and so far as I can see no quickness in stopping the train could 
have prevented those injuries. 

It was also said that the brake power upon the train was insufficient. 

As regards this, the evidence satisfies me that the brake [480] power was 
amnle for the train, and that even had the train been fibbed with the steam 
brakes, as it was contended for the plaintiff it should have been, there 
would not be more than 5 or 6 seconds gain in sbonping the train, and I 
do not think that that additional gain would have in any respect saved 
Atindra Nath Mookerjee from the injuries he received and which were the 
cause of bis death. It is true that the Agent of the East Indian Bailway 
seems to have considered it a matter of regret that the engine had not 
been fitted with steam brakes, and that was relied on before me as an 
admission that the brake power was insofficient, but I am iuclined to place 
more reliance on the evidence of the practical men who were called 
at the trial than to the remarks on this subject contained in the 
report to the Directors. It was also said that the engine itself was 
of an obsolete type and was insufficient, but I do not think the plaintiff 
has made out a case for relief on this ground. Neither do I think 
that the plaintiff has made out a case on the ground that the doors on 
both sides of the train were locked at the time of the accident. That, I 
believe, was not the case. It is true the evidence shows the carriage doors 
were provided with catches at the bottom to prevent the doors from flying 
open and these catches would in the ordinary course of things bo fastened, 
but I cannot bold -that the use of these catches which were provided for 
the safety of the passengers is evidence of neglect or default on the part of 
the Railway Company, merely because they may have been the cause of 
retarding the escape of the passengers from the burning train. 

It was also contended by the plaintiff that great delay took place after 
the accident in helping the wounded and in providing the medical assist- 
ance, and it was suggested that this delay had contributed to the death of 
the plaintiff’s son. I do not think the suggestion is well-founded. Besides, 
it forois no part of the case made by the plaintiff in his plaint, and I 
cannot, therefore, take it into consideration. 

One important matter still remains, and that is as to the causes 
which led to the explosion. I gather from the evidence that th^^ 
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1899 fire-works weretsken on the train at Aligarh (which station was reached at 
Pe^ 17. noon on the 27fch) by two passengeis, father and [481] son, named Ahed 

Apprat Golam Hussain. It appears that between Aligarh and the scene 

of the accident the passengers smoked in the compartment. That seems 
FROM to be m acco.dance with the rules of the Company, and the evidence 
Original seems to point to this that smoking was in some way the cause of the 
Civil. explosion, Golam Hussain appears to have been killed on the spot, and 

upon him was found a piece of paper. This piece of paper when taken 

26 C. 465= from the body of Golam Hussain was given to the guard Hyrapiet and by 
2 C.W.N. him handed over to the Police. The Railway Police Insoector. who made 
609 = 3 the investigation into the cause of the accident, arrived at the place where 
C.W.N . 781. it occurred in the morning of the 28th. He says in cross-examination that 

he found a ticket and an order from a zemindar of Sonepet ordering the 
fire-works. He ascertained, he does not say how, that they were what 
are called Sangolas, that is bombs tied up with rope, and Catherine wheels. 
He then says ; I don't remember if there was anything else. 

Q. Was a list prepared of what you ascertained were the fire- 
works carried at the time'/ 

^ don’t recollect. I say a list of fire-works was obtained. I think 
I saw that list. 

Q- When did you see it. How did you see it ? 

A. I think it was found in the possession of the maker of the fire- 
works who was thrown out dead, and who still held this list and a bag 

and this order. I did not see the dead bodies. They were disposed of 
before I came. 


And he goes on to say that he got his information from his Subordi- 
nate Police officers, Railway Police, and, he thinks, from Hyrapiet. the 
guard of the train. In answer to further questions on this point he said 
that Catherine wheels vary from a foot in diameter to 6 inches, but he 
did not try to ascertain what the Catherine wheels carried in the 
compartment were like, nor did he personally make any inquiries at 
Al.garh respecting them. He said inquiries were made under his orders 
but by whom he does not remember. Then he is asked ; — 

Q‘ Did you make any inquiries as to how these fire-works were 
alleged to have been carried ? 

A . — Yes. 


[482] Q .- — How were they carried ? 

A.- They could not be noticed ; they were concealed. 
Q' Did you inquire as to in what thev were carried / 
^.-The men were dead. 

Question repeated. 


! ^ could not find out whether they were in baskets or in 

cloths. As far as I can remember I could get no information as to this. 

said that they were being carried concealed. Do you say 

so because you could not ascertain from any body if they had seen these 
iire-works ? 


A 1 say so because even those who were in the compartment did 
not see the fire- works, including Atindra Nath.’' 

h m ther on he is again cross-examined on this point. 

Did you read the list of fire-works which you say was found ? 

(Qi A found. It was in vernacular. 

I donV L u vernacular in which it was written. 

I don t remember to have had it read to me. 
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Q . — Did you reporb that a lot of fire- works was being carried ? 1899 

A . — I may have done so. Peb. 17 , 

Q . — Did you reporb that the order giving quantity and so forth had 

been found ? Appeal 

A , — I may have done so. PROM 

Q. — What is your belief ? Original 

A . — I can't remember at this distance of time what I wrote. Givil 

Q — What is your belief as to the quantities sent ? ' 


A . — The first idea was all the fire works mentioned in the list found 26 C 463 = 
were being carried, but it was afterwards found that a part of them were 2 C.W.N. 
■carried by road and those in the train were samples. I said a lot, my 609 = 3 
idea was — (stopped) that means a large quantity." C.W.N. 781, 

In re-examination he says : — 

'* I said one of these men was the maker of tbe fire-works. It was 


from his shops the fire-works were going. The man we found on inquiry 
was ordered to supply them." 


Then this is put to him. 

** Q . — There were no traces of fire- works after the accident. 

A . — The guard, I think, picked up the bits." 

[483] I think that this witness and guard Hyrapiet were inclined 
when they gave their evidence to minimise the quantity of fire-works 
which were carried in the passenger compartment on the 27th of April. In 
the report which Fitzpatrick made on the 28th of April he states that it 
is uncertain where and how the fire commenced ; that the injured persons 
who were then alive in hospital were too far gone in pain to give clear 
depositions as to where and how the fire originated. He then goes on to 
say : — “It is possible the post-office van was first set on fire by a naked 
light, carelessly thrown match, or a chilam. On the other band the com- 
partment in rear of the post-office van. contained a lot of fire- works being 
^carried from Aligarh to Sonepeb against rule and regulation by two persons 
^nd whose names are Abed Hussain, the son of Faizbux, and Golam 
Hussain, the son of Ahed Hussain, fire-work makers of Jalali, Aligarh. 
The order on Abed Hussain for fire works was given by one Kedar Ally 
Hban of Cbikari, Sonepet and the " — (the report is here torn but I take 
the word to be list’ or order’) — “giving quantity and so forth has been 
found, but both Abed Hussain and his son are dead, so no prosecution 
against them can ensue. But whether the fire in tbe post-office set fire 
to tbe fire-works or vice versa remains to be proved by inquiry. This 
important point will be cleared up by the 30th when an officer’s joint 
inquiry will bo held.” 

Nowit is clear from the evidence of this witness, and his report, 
that the first impression of those inquiring into the accident, was that 
there was a large quantity of fire-works being carried in the train that day, 
and that impression is supported by the extent of the damage caused 
by the explosion. The carriage panels were iron lined with wood, 
and the force of tbe explosion was sufficient to blow out the doors of 
the compartment to a distance of 10 feet from both sides of the line. 
The compartment was completely wrecked, and Hyrapiet in his 
evidence gives the state of the burning carriages at the time tbe train 
bame to a standstill. He says in cross-examination : — “ At the time 
when the train came to a stand no attempt was made to save the 
tnail. We could not do anything. The fire had taken such a 
command over the things that; we could not do anything, bub the 
.1484] whole thing was not ablaze. You could approach the two carriages 
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at the ends— the post-office at the front end and the 3i’d class at the- 
Secundrabad end.” And Derry in his evidence also says that the twa 
carriages were in flames at the time when the train came to a stand. 

Now it seems to me that to do such amount of damage in so short a 
time there must have been a considerable quantity of these fire-works in 
that compartment, and the hearsay evidence, for it seems to be nothing 
more, upon which I'itzpatrick relies now as his reason for supposing that 
a part of the goods mentioned in the list had been sent by road, and that 
only a portion had been carried in the train is not satisfactory. He suggests 
that tliey must have been concealed, because Atindra Nath Mookerjee says 
he did nob know whether the fire-works were in the carriage until he 
beard the explosion. But there was probably nothing to turn the atten- 
tion of Atindra Nath Mookerjee to the luggage carried by any other 
passenger into the compartment. 

The evidence as bo the remains of the fire-works which were found 
after the accident also tends in my opinion to show that the quantity of 
fire-works carried in the compartment was considerable. Hyrapiet, the 
guard, sa^ys that he picked up four bamboo bombs which he locked up in 
his box, " slips of bamboos which were 6 to 8 inches long, the diameter 
of the bamboo would be about 2^ inches.” He picked these up on the 
27bh and locked them up in his box. In his evidence before the joint 
inquiry given on the Ist of May 1896. when nothing had arisen to cause 
a desire to minimise the quantity, he stated this— " I picked up on the 
side of the line three bamboos with holes in the centre called bombs, about 
14 inches long, which had exploded, and other bamboos used as torches 
for illuminabiog marriage processions, all burnt. Derry in his evidence 
says that he picked up two or three fire-work bamboos, about 8 inohes 
long and 1 inch in diameter, wrapped round with a peculiar twine, which 
had exploded. He says he picked up two or three on that day and more 
were picked up the next morning. And in his statement before the^ 
officers joint inquiry he said he saw several exploded bombs picked up 
near the gate-house No. 36. [485] he also picked up some himself the 
next morning. Further it is extremely probable that besides the exploded 
bombs, which were picked up on the line on the 27th and the 28th. 
assuming that all those on or near the line were picked up [which is not 
clear, as no search seems to have been made for them], other bombs and 
6re-works may have exploded and been consumed within the carriage. * 

On the whole the evidence leads me to the conclusion that a 

considerable quantity of fire- works was in the carriage at the time of the 

explosion. An expert witness, who is a pyrotechnist, was called for the 

purpose of showing that a small quantity of bombs would be capable of 

doing the damage which was done. I do not think this oxcert’s evidence 

18 very satisfactory. But even if a small quantity of bombs would be 

sufficient to do the damage that was done that does not necessarily give 

any reliable indication of the quantity of fire- works which was carried in 
addition to the bombs. 

The question then is whether the defendants are responsible for the 
fare-works having been taken into and carried in the compartment of the 

. I , . — ^ a carriage in which it was 

the practice for the passengers to smoke and therefore to have fire of soma 
Kind or another. 

There can he no doubt that from the moment those fire-works were 
mtroduoed into that carriage the lives of the passengers were in danger, 
xne result of the explosion shows that from that moment the compartment 
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arrived at on evidence given before them, because the jury can only deal 
with the facts which are proved at the trial] their verdict ought to be for 
him. Being thus directed, the jury found a verdict for the defendant ; and 
in particular they found that the carriage was reasonably fib for the 
purpose for which it was hired, and that the defect in the bolt could not 
have been discovered by the defendant by ordinary care and attention. 

The plaintiff obtained a rule calling upon the defendant to shew cause why 
there should not be a new trial on the ground of misdirection, and that the 
verdict was against the weight of evidence, and the rule was made absolute. 

Mr. Justice Bindley in his judgment, after referring to a number of authori- 
ties says : “ A careful study of these authorities leads me to the conclusion 
that the learned Judge at the trial put the duty of the defendant too low. 

A person who lets out carriages is not, in my opinion, responsible for all 
defects discoverable or not ; he is not an insurer against all defects ; nor 
is be bound to take more care than coach proprietors or railway companies 
who provide carriages for the public to travel in ; but in my opinion, he 
is bound to take as much care as they ; and although not an insurer 
against all defects he is an insurer against all defects which care andskili can 
guard against. His duty appears to me to be to supnly a c^irriage as fit 
for the purpose for which it is hired as care and skill can render it ; and if 
whilst the carriage is being properly used for such purpose it breaks down, 
it becomes incumbent on the person who has let it out to shew that the 
break-down was [488] in the proper sense of the word an accident not 
preventihle by any care or skill. If he can prove this, as the defendant did 
in Christie v.Grigqs (1), and as the Railway Company did in Beadhead y. 
Midlaiid Railivay Co.(2), he will not be liable; but no proof short of this will 
exonerate him. Nor does it appear to me to be at all unreasonable to 
exact such vigilance from a person who makes it his business to let out 
carriages for hire. As between him and the hirer the risk of defects in 
the carriage, so far as care and skill can avoid them, ought to he thrown 
on the owner of the carriage. The hirer trusts him to supply a fit and 
proper carriage ; the lender has it in his power not only to see that it is 
in a proper state, and to keep it so, and thus protect himself from risk , 
but also to charge his customers enough to cover his expenses.” 

The cases which 1 have cited are cases in which the dangerous con- 
dition of the vehicle was owing to a defect in some part of the vehicle itself ; 
but it seems to me that the principles laid down in those oases are appli- 
cable to the case before me and are those by which I must he governed. 
A vehicle may become insecure and dangerous as well from having 
dangerous substances placed therein as from a defective wheel or axle or 
bolt, and may cease to be road-worthy from the one cause as well as from 
the other, and if the causes owing to which in the case before me the 
carriage in which Atindra Nath Mookerjee was being carried by the 
defendants became insecure and dangerous and unfit for the conveyance of 
passengers, were causes which could have been prevented irom becoming 
effective by care and skill on the part of the defendants, then that care and 
that skill the defendants were bound to exercise. 

It was stated on behalf of the defendants tliat they could not prevent 
the introduction of the fire- works into the train, and the case was likened 
to a person entering a carriage with a box of matches or a piece of dynamite 
in his waist-coat pocket. Bub there is no evidence to show that the 
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bouod to take, is shown by the course taken by the defendants themselves 
after the accident. In the seventh paragraph of Mr. Dring’s report to the 
Agent to the East Indian Railway Company, dated the 6bh of May 1896, 
respecting the accident and the finding of the oflicers' joint inquiry, he 
says this : — “ A notice has since been issued to the staff to exercise great 
care in passing the luggage of passengers, and I have already received 
advice that in two instances passengers have been detected carrying fire- 
works ; one case at Mogul Serai in which a Native Deputy Magistrate is 


26 C. 465 = said to be the offender, and a second case at Burhan.” 


The fact that within 


2 C.W.N. one week two cases of the carrying of fire- works were detected after the 
609=3 notice was issued to the staff to exorcise great care, shows that the carrying 
C.W.N, 781. of fire-works by passengers into the compartment in which they travel is a 

thing which may be prevented by the exorcise of that high degree of care 
which the Railway Company are bound to exercise for the safety of their 


passengers ; and if that be so, I am of opinion that where loss of life and 
damage has [491j i*esulted from the explosion of fire-works in the com- 
partment of a passenger carriage it should be shewn that due care was 
taken by tbe Railway Company to prevent the fire-works being carried in 
that manner. 


The question at issue then resolves itself into this : Was there due 
care within the meaning of those words as defined in Readhead v. Midland 
Railway Co (1) and Hyman v. Hye (2) taken by the defendants for the 
purpose of preventing these two persons, Abed Hussain and Golam 
Hussain, from taking these fire-works into the compartment with them at 
Aligarh on the 27th of April 1896? Not a particle of evidence, upon this 
part of the case, has been given by the defendants. Their contention is 
that they are not bound to give any such evidence and they say that it 
lies upon tbe plaintiff to shew tliat they had not taken than due care and 
caution which they were bound to do to prevent the carrying of these 
explosives in the passengers’ compartment. I do not think this contention 
is sound. If they had. previous to this accident, issued instructions to the 
staff to take care and prevent the carrying of tire-works, especially 
during the marriage season, or if as a matter of fact any precautions were 
in the habit of being taken in the Aligarh Station to prevent the 
carrying of fire-works in the passenger compartment, these are matters 
peculiarly within the knowledge of the defendants themselves, who have 
the sole control of the traffic and alone know the methods by which 
that traffic is regulated. It is. therefore, in my opinion, the duty of 
the defendants to produce the evidence on these matters to show that 
they had exercised due care and caution, and that it is not for the plaintiflf 
to show that they did not. In the case of Christie v. Griggs (3) the 
plaintiff having proved that the axle-tree snapped asunder at a place 
where there is a slight descent, from the kennel crossing the road, that he 
was in consequence precipitated from the top of the coach, and that the 
bruises he received confined him several weeks to his bed — there rested hia 
case. Best, Sergeant, contended strenuously that the plaintiff was bound 
[492] to proceed further and give evidence either of the driver being 
unskilful, or of the coach being insufficient. But it was held by Sir James 
Mansfield that the plaintiff had made a prima facte ease by proving his 
going on the coach, the accident, and the damage ho had suffered. That 
was the course taken in Readhead v. Midland Raihcay Co., as I read. 
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L. E., 2 Q. B. 413 ; and it is the course directed by that 
class of cases of which Sco« v. London Dock Company (1) is one of the 

if examples. It appears that the train was a crowded train, 
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would have been a substantial support to the plaintiff, and looking at all 
the circumstances I think Rs. 1,500 would be a fair sum which the plaint- 
iff should receive as damages in this case. I say which the plaintiff 
should receive because in dealing with the costs of this suit I think I am 
bound to see that he shall receive that sum. If I give the costs of this 
suit to the plaintiff merely as between party and party, bis attorney 
and client costs of this protracted trial would, in all probability, 
exhaust the larger portion of it. In similar cases where larger damages 

[494] were given than I feel disposed to give in this case, Westropp. G. J. 
ordered the defendants to pay the costs of the suit as between attorney 
and client. See Sorahji Ratanji v. GJ.F.Ey. Co. (l), and Batanhai 
v. G. I. P. Railway Co. (2). I shall follow those precedents in this case. 

There will be a decree for the plaintiff for the sum of Rs. 1,500 with 
costs on scale 2 asbetween attorney and client. 

From this decision the defendant Company appealed. 

The Advocate-General (Sir Charles Paul), Mr. Hill, and Mr. Hyde^ 
appeared for the appellants. 

Mr. Pugh and Mr. A. Choiudhry, for the respondents. 

Advocate- General. — Even on the findings of the learned Judge, 
the appellants are entitled to judgment; bub they do nob admit that the 
findings are properly arrived at. 

Railway Companies are not insurers of their passengers ; so that the 
facts alleged in the plaint do nob constitute a breach of duty on the part 
of the appellants. Unless the plaintiff can pub his case so high as to say 
that the defendants should search every passenger entering a carriage, he 
cannot succeed in this action. In order to make the defendants liable, 
there must ba a neglect on their part to take some reasonable precaution ; 
and the broach of duty alleged should be specifically stated. There must 

be also a scienter on the part of the defendants ; but in both these respects 
the plaint is demurrable. 

It is nob for the defendants to disprove negligence on their part, it is 
foi the plaintiff to prove it ; and although a high degree of care is required 
of a railway company in the carriage of its passengers, that cannot 
mean an impracticable degree of caution. The fact that after the accident 
some precaution was taken which was not taken before it is no evidence, 
by itself, of negligence before the accident— /iar/ v. Lancashire 
ayia lorkshire Railway Govipayiy (3); and in order to make the 

[495] defendants liable, it must be shown what precaution they emitted 
which they ought to have taken.- Daniel v. Metropolitan Railway 
Comimny (4). The plaintiff must prove the neglect of some duty by the 
defendants, or want of due care, or knowledge on their part that some- 
thing dangerous was being carried. 

It was not possible for the Company’s servants to examine the 
luggage of every passenger. Section 58 of the Indian Railways Act. 1890, 
provides that every passenger shall, on request, deliver to the railway 
servants an account in writing containing such a description of the goods 
he 18 carrying as may be sufficient to determine what freight he may be 
charged for them. There is no power to search the luggage ; and it is 
only m cases where there are grounds for suspicion, that a package may 
ba opened. It was a criminal offence to take dangerous goods into a 


(1) 7 B. H. G. (O. C.), 119 note. 

(2) 7 B.H.O. (O. 0,), 120 note ; and on appeal 8 B. H. 0. fO G 1 130 

(3) (18C9) 21 L^T. Exoh. 261. (4) (1871) L. R Ap. 45. 
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°° wrongful act of a third 

party make the Hallway Company liable. 

fh« side.- The appellants did not contract to carry 

and fnlTif reasonable care 

forliJhtTh ^ T nossible 

aornS^H^TlN^ i® reasonably 

of the * ° possible— See Nugent v. Smith (l), and that was a case 

ot the carriage of goods, which were completely under the carrier’s control. 

The expression __utmost possible care ” must be construed as the “ utmost 
practicable care — il/o 5 s v. Smith (2). 

Th.. appellants anart from contract-— 

must he based on their knowledge or on reasonable grounds of suspicion 
There is no guarantee to one passenger that another passenger caries no 
dangerous goods Even if the law had cast that guarantee on the 
pany, it [496] would keep it within the bounds of justice so as not 
to impose impracticable dxit\es.~Beadhead v. Midland Raihu’ay Go (3) 

contTorand IT'T - eTercise 

is tie ultimare^I^^^^ reasonable conduct 

determ^nr/ Lb f • • paramount factor in 

£EmS a ri. il r That factor is not merely 

The “eLo ' wbv f h® ‘'r <^he obligation. 

^®^son why the liability of a carrier is so much stricter as regards 

So£ The^faH®^’"'^" Pf of bis greater control over 

Susrbe taken tS fire-works to be carried.” which 

S tL exerdse of rZr M carriage of fire-works was praventible 

A -R reasonable and practicable precautions. 

the ifw A passengers are not infringing 

XT„.LrL'S“ X' ]:w‘“.SM,rr“"’ 

except to prevent under s 5^ ni i-b ’ P u Company cannot interfere 
power to insnrPt h.VlJ' • ® Railways Act. a fraud on itself. No 

suspect the plLsence of Sngefou? goods^ an^d 

it bv ddne an a t 1 . ‘hey could only know 

P«.e.ge?! liig,.'"”'"’ ■”>* “o ■i''. <>P»i"e ‘Pe 

occurrence of an accident is per se evidence of negligence 
depends on the degree of control exercisable, and on the knowledge not 

t^TS^n?oh^b-i-f knowledge-derived from experience- as 

kniwledpe^^^f s-coident occurring if duo care be not taken • mere 

Unless both these elements co-exist, the plaintiff must fail It is not 

of t hlV't ®how that the accident may have occurred through the negligence 
fb ‘h® ^cfco'^s.nts servants ; the plaintiff must also show [497] something 

bo„ been tried by a jury, the question for them would 

have been w hether negligence could be predicated, and if so whether it • 

(1) (1876) L. R. 1 O. P. D. 423 (437). (2) (Ift/ini Q P t* o,. 

m /i«RK\ appeal (1869) L. R. 4 Q B 379 * 

(U (1866) 3 H. & C. 696. (6) (I'see) L.R. 2 0 P 4 (10). 
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oughfc to be — Metropolitan RoAlway Company v. Jackson (1). If the 
facts proved are equally consistent with negligence or the absence 
of negligence, the Judge must withdraw the case from the Jury - Cotton 
V. Wood (2), Briggs v. Oliver (3). In order to render the defendants 
liable, the plaintiff must show facts more consistent with negligence than 
with the absence of it — Toovicy v. London, Brighton and South Coast 
Railway Co. (4). The plaintiff must prove that the death of the deceased 
was attributable to some negligent act or onoission of the defendants 
— Wakelhi v, London and South Western Railway Co. (5). 

Again : the plaintiff must prove that the accident was one which the 
defendants ought to have foreseen — Cornman v. The Eastern Counties 
Raibvay Co. (G). No previous accident of this kind has been proved ; 
therefore there was nothing to show that the defendants could reasonably 
have foreseen this accident. The onus of proving knowledge on the part 
of the defendants is also on the plaintiff — Welfare v. London, and. Brighton 
Railway Co. {7J, where the knowledge in question was the knowledge of the 
condition of the defendants* own premises. 

If, however, the Court should think that the accident itself is 
evidence of negligence, then the plaintiff did away with his rights, because 
it follows that he must have known that the fire-works were taken 
into the carriage. All the reports admitted in evidence in the Court below 
are not evidence at all, and were inadmissible even though not objected 
to by the defendants’ Counsel. All that they show is that a certain [ 498 ] 
person made certain statements to a public official in the course of 
his auty ; be was not a servant of the Company, but a Government 
servant ; and therefore his admissions (if any) do not bind the defend- 
ants. But if the reports are to be taken as admissions, they must 
be taken as a whole ; and if so, they show that the fire-works were 
cQ.xi''iQd surreptitiously by a passenger. Carrying fire-works is a criminal 
offence ; and wo are entitled to assume that the person who took them 
knew the law, because he was in a trade governed by special regulations. 
The piol)ahiIities, therefore, are that he would be extremely careful to 
carry them concealed. So that, even if there be a prima facie presump- 
tion in this case against the defendants, that presumption is rebutted bv 
the evidence and by the probabilities of the case. Everybody has a right 
to suppose that a crime will not be committed and to act on that belief — 
Baxcndale. v. Bennct (8) ; and even apart from any question of crime, it 
13 surelv reasonable for every man to assume that his neighbour will not 
do an illegal act, and to Dct on that assumption. 

Fuither, there is no statutory obligation on the Railway Company 
to put up notices warning passengers of the penalties for carrying danger- 
ous goods ; and, at the time of this accident, the Company were not 
working under rules framed under the Railway Act of 1890, but under the 
ct of 1879, as there had not been time to supply copies in the vernacular 
o e regulations for which the Company, without being obliged to do so, 
had applied to the Government. 

V. Midland Railway Go. (9) the accident was prevontible, 
tor there the defendants had powers the exercise of which would have 
prevented the possibility of accident ; and those powers were exercised 

(1) (1677) L R. 3 App. Cas. 193 (197), 

(3) (1866) 4 H. &0. 403. 

(5) (1886) L.R., lil App. Cas. 41. 

(7) (1869) L.R. 4 Q.B. 693. 

(9) (1870) L.R. 6 Q.B. 268. 


(2) (1860) 8 O.B. (N.8.) 568, 

(4) (1857) 3 O.B. (N.S.) 146- 
(6) (1859) 4 H. & N. 781. 

(8) (1878) L.R. 3 Q.B.D. 626 (530). 


920 


XIII.] E. I, BAILWAY CO. V, KALLY DASS MOOKERJEE 26 Cal. 60O 


after complaints had been made, and affcer a fatal accident had occurred. 

Ine jury found negligence ; but the defendants moved for and obtained a 
new trial. 

^ It makes no difference whether the legal obligation on the nassenger 
18 by law or by contract. In this case there was an obligation on the 
passenger not to take fire-works into the [499] compartment ; and the 
defendants were entitled to rely on his performing that obligation— 

V. Metropolitan Bailwan Co. (1). A passenger cannot impose on the 
Company any obligation not laid upon them by law ; nor can the wron®- 

tonpf one passenger impose any greater obligation on them— Degg v. 

Midland Raihoay Co, (2). 

If the inspection of luggage is not reasonably possible, the Company 

the lugg^ge-Bichardson y. Great 

£ ’u ■“ examination would 

be infinitely more difficult than in England, by reason of the numerous 

if not T ?a,ste prejudices. Notice of the presence of dangerous goods 
IS not to be imputed to the Company— see Sevan on Negligence,^ 2nd 
edition, p. 1059, and the cases there collected. 

tJof Baldwin Y London, Chatham and Dover Bailway Co. (4) the 
defendants were held liable because they admitted a breach of duty in 
misdelivering the goods ; otherwise, it was the duty of the plaintiff to 
inform them that the goods were such as to require special care. 

f-hor respondent The issue substantially is whether 

there was or was not such negligence as contributed to this accident. In 

passengers, Eailway Companies are bound to use the 

f ®'^erything that human foresight can suggest to 

edS s%ot lines-Story L BailmeS 8th 

on thei Their dir® common law and a statutory duty cast 

S ^their rr® ’ consistently 

^ith their duty when they allowed gunpowder to be carried in « 

compartment where they allowed smoking? cairied in a 

to makfriei^ R^.ilways Act, 1890, empowers the Company 

to make rules, and that power is given for the very purpose of meeting 

oases of this kind ; but the defendants have [500] not shown that they 

iaS fh®®® section 

1895 Sev ifd f® "r?’ Act until 

carn®nrh luggage ; and a package of this kfnd 

cannot be looked upon as the ordinary luggage of a passenger. 

of law will not excuse anv man charged 
-with a crime ; but that is a very different thing from saying that every 

the law— ilfarfmd«fe v. Palkner (5), approved 

people are to be taken to know the law they cannot be expecfed to Inow 
thaf^Tf®' defendants ask the Court to presume still further 

that, if anything is done contrary to the law or to their bye-laws it is 

■done in a secret manner. laws, it is 

•ever I? the defendants took no precautions whatso- 

er at Ahgarb with regard to the exam ination of passengers' luggage* 
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When they did issue notices on the subject, the result was that two 
prosecutions followed. They suggest that no precautions were possible, 
so that they clearly acknowledge that none were taken. 

Different considerations apply to cases where a duty is imposed — 
whether by common law, or by statute or contract — and cases where there 
is no duty — see the authorities collected and considered in Pollock on 
Contracts (5th ed.), pp- 416 et seq. The doctrine as to scienter has no 
application to the present case. The luggage of passengers was under 
the control of the defendants, so were the carriage into which it was 
taken, and the stations on the Hoe ; therefore the presumption of negligence 
arises. Even where the Company’s trains run on another line, they are 
bound to make provision for the safety of a passenger who starts on their 
line — Fonlkes v. Metropolitan District Railway Co. (1). The case of 
Wakelin v. London and South [501] Western Railway Co. (2) is distin- 
guishable, because there there was no breach of any duty, inasmuch as 
the premises on which the accident occurred were not under their control 
at the time. 

Mr. Choiodhry on the same side : — The defendants' own evidence 
proves them guilty of negligence. All that the plaintiff had to prove was 
that the carriage took fire, that there were tire- works, and that the line and 
the train belonged to the defendants ; and there is no question about any 
of these facts. 

The reports made by the railway officials would be evidence against 
the defendants ; they are reports made by the railway servants to their 
superior officers, and in them there was no suggestion of the surreptitious 
carriage of the fire-works until the Agent made his report after receiving 
all the other reports. 

The unusual nature of the occurrence is an clement in determining 
on whom the onus should fall, and it is unreasonable to throw the onus 
on the plaintiff. Not only was no evidence produced to contradict the 
railway inspector’s report, but the Company even based their subsequent 
report on it, and, therefore, it ought to be taken as evidence against them^ 
especially as they did not object to its going in. 

Section 54 of the Indian Railways Act, 1890. imposes a statutory 
obligation to exhibit the conditions for the carriage of goods ; no evidence- 
has been given that such a notice was exhibited. 

The exception in s. 72 of the Act applies only to the carriage of goods 
therefore the common law as regards the carriage of passengers would be 
applicable to the Company. 

Mr. Hill in reply : — The passage cited from Story on Bailments, 
s. 601, lays down the law as it exists in the United States ; but it is not 
English law and goes very much beyond the point at which English law' 
stops, so far as the acts of a third person are concerned. A Railway 
Company is not liable for the acts of even its own servants, if those acts 
are not done in the course and scope of the servants' duty — Gobh v. 
Great Western Railivay Co. (3). 

[502] The following judgments were delivered by the Court (MAC- 
LEAN, C. J., and Prinsep and Ameer Ali, JJ.). 

JUDGMENTS. 

Maclean, C. J. — This is an appeal by the East Indian Railway 
Company from a decision of M r. Justice P. O'Kinealy, dated the 8th of" 

/II ® (2) (1886) L.R. 12 App. Oao. 41. 

(3) (1894) L. R. App. Cas. 419. 
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.June 1898, by which he awarded a sum of Es. 1,500 by way of damages 
to the plaintiff with the costs of the suit. 

it-- father and administrator of the estate of one 

Atinara Nath Mookerjee, who was injured, on the 27th April 1896, while 
travelling as a passenger on the appellants’ line between the stations of 
becundrabad and Dadri. Atindra Nath Mookerjee was so badly injured 
hac he died on the 5th of May following. In the Court below, the 
plaintiff charged the defendants with negligence, on the ground that the 
communication cord was defective, that proper steps had not been taken 
in time to bring the train to a standstill, that the brake power of the train 
was insufficient, and, in that sense, defective, and that the carriage doors 
were improperly locked. All these issues, however, have been found in 
favour of the appellant Company ; they have not been urged before us by 
the respondent, and it is unnecessary further to allude to them 

A Atindra Nath Mookerjee, on the 25th 

third class ticket from Bally to Eawalpindi ; that on 

injured by falling through the 

floor of the carriage, and subsequently died of those injuries. 

doubt, UDon the evidence, that the fire 

of the ?niW^ explosion of fire-works carried by some fellow-passengers 

is thrt Tr °°“Partment in question, and the plaintiff’s case 

IS that It was through the negligence and'want of due care on the part of 

the servants of the appellant Company, and in violation of their rules, that 

to thla^h. discussion, in the course of the argument, as 

place t?oMh^,>T ^ ^ fire-works in the carriage when the explosion took 
place, though it 13 common ground, that [S03] anv wav a certain 

fire-works or bomba did exolode in the carriage and that 
slth i^i’^red by th!t explosion 

woffid t r 

whmh-cS’.S tt; iSt-’Tf r^o\t, r-^Mn^oiL r 

UPOP 

een produced At one time it was in the hands of the guard, Hyrapiet 
the pX Company, and was by him apparently handed X? to 

SantttX^’ Tundla, speaks of the 
quantity of fire-works as a large quantity, and though that statement 

knowleL*'®®^®^ % matter of inference rather than of direct and positive 
knowledge on his part, upon the whole of the materials before us Z 

conclusion strikes me as well-founded, and I am satisfied thri- Lh 

oarr5 e!°^'°“ ^ quantity of fire! works’ in the 

largeft^e Ctorls musfLv^^n observed t‘5he 

Mookerjee to the effect that he did not see any fire a 

rg?:rn^rari\etht 

bundles they Would probably he placed\n7e?«^^ ^p^ssenger! 
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1899 perhaps at the other end of the carriage, might not have observed them. 
Feb. 17. But having regard to the condition of Atindra Nath Mookerjee "when he 

made these statements, too much reliance cannot safely be placed upon 
Appeal them. The question of the actual quantity of firo-works is only material 
FROM upon that of whether or not they were likely to escape observation, for 
Original whether the quantity were large or small, the fire clearly arose from 
Civil their explosion. 

It is proved then that Atindra Nath Mookerjee had paid for his 

26 C 463= ticket and was a third-class passenger by the defendants* [505] train, 

2 C.W.N. that he was travelling as such passenger in the brain, that when so 
609 = 3 travelling a fire resulting from the explosion of a considerable quantity 
C.W.N. 781, of fire-works carried in the carriage, in which he was travelling, broke out 

in that carriage, that he was severely injured, and that he died of those 
injuries ; and the plaintiff contends, upon that state of facts, that he has 
made out a prima facie case of negligence against the appellant Company, 
and that, having made out such prima facie case, the onus is cast upon the 
defendants of showing that they had taken every reasonable care and 
precaution to prevent such dangerous goods being carried in a passenger’s 
compartment of their train, a compartment in which, admittedly, smok- 
ing is permissible. In other words the plaintiff’s contention is that the 
facts proved or admitted by the Company raise a presumption of 
negligence, which the Company are bound to rebut. 

We have been referred by the appellants to a very large number of 
cases ranging over a somewhat diversified field of inquiry, many of which 
appear to me to refer to questions of negligence of a class widely 
different from that under consideration, and in that view I do not think 
it would be very profitable to discuss them. The authorities establish 
that, in providing for the safety of their passengers, it is the duty of a 
Railway Company to show, at the very least, such a degree of care, as 
may reasonably be required from them, considering all the circumstances 
of the case. The care has sometimes been spoken of as a high degree 
of care,” and it has been said that the Company must show that the 
accident was one not preventible by any care or skill. 

The present case appears to me to range itself under that class of 
cases where such a prima facie case has been established as to necessitate 
an answer on the part of the defendants, to satisfy the Court that they 
have taken all reasonable care and precaution in the matter. A fire 
m a train is not an ordinary circumstance ; a fire in a train resulting 
from an explosion of a large quantity of fire-works is an extraordinary 
occurrence, one which raises, at least, a presumption of possible negligence 
on the part of the Company. 

[505] Upon this class of case, which I may designate as the res ipsa 
loquitur class, there are many authorities, and the one very generally 
referred to. by reason of the principle formulated by Chief Justice Erie, 
is that of Scott V. London Dock Go. (1). Of these cases the strongest in 
favour of the plaintiff is that of Kearney v. London, Brightoyi and South 
Coast Baihoay Co. (2), whilst the appellants rely upon (amongst other 
cases) Welfare v. London and Brighton Raibvay Co. (3), and equally upon 
Daniel v, Metropolita^i Baihuay Co. (4), to which I will refer more 
particularly in a moment. The latest case in these Courts on this head 
is that o f Choutmull Doogur v, Bivers Steam Navigation Co. (5), which 

(1) (1865) 3 H. & 0. 696. 

(3) (1869) li.R, 4 Q.B, 693. 

(6) 24 0. 786. 


(2) (1871)L.R. 6Q.B, 759. 

(4) (1771) li.R. 6 E. & I. Ap. 45. 
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has recently been affirmed by the Judicial Committee of the Privy 
Council (1). •’ 

That, however, was a case of damage to goods not of injury to a 
passenger. 

The appellants, however, contend that this class of case has no 
application to the present, inasmuch as the fire-works wore not under 
their control, but under the control of one of their passengers. 

This leads us to consider to what extent the Company has control 
over luggage earned by their passengers. 

u taking the fire-works— there is nothing to show 

Whether they were being carried in baskets or in bundles or how thev 

tickets and. inferentially, entered the train 
at Aligarh Station, and there is no evidence to show that anv care or 

precaution whatever was taken at that station to prevent passengers, who 
might be suspected of carrying dangerous goods, from taking them into a 

compartment. The Company urge that they have no power to 
search a passenger s luggage, and that if they have to search every parcel 

!h« nL?'" by every passenger it would become imnracticabla to work 
the passoDger trafiSc of thoir lino. 

of ^ fcbing to say that a substantial or indeed any quantitv 

of fire- works can be properly described as passenger’s luggage" but £ 
that as It may it would be difficult to sav that fire-works are not 

of meaning of s. 59 of the Railways Act (IX 

with ‘ passenger is entitled to take such goods 

with him, and any railway servant may refuse to receive such goods for 

carriage : and if any railway servant has reason to believe that such goods 

are contained in a package, with respect to which no notice of their nlture 

the" ntce Ibe station master or other railway servant inTharge o1 

the place, such servant may cause the package to be opened for the purnose 

?powefoSrS rSf offi certaincfnSns! 

Aligarh station , the train stopped there for ten minutes ■ and from the 
thSTicif the men would have to pass through a gate where 

® were checked. For aught, we know these fire- works mav 

the basket, and the servant of the Company— 

fh! ^ ^ barrier— may have allowed the men to pass through Jith 

whether was so or not, it is admitted that the Company would be liabffi 

This was the Hindu marriage season— a time at which, notoriously fire- 

orks were m demand for marriage festivities, and a time consequ’entlv 
when the Company might not unreasonably be expected to have been 
Specially on the alert. The circumstances under which tho mon t»t 
enaWed to pass the barrier were facts peculiarly within the knowledge^of 
the Company. They might have called the man at the gat^ who ff S 
were the fact, would have been able to say that there was nothing in fh 

E t^ susfeft thaTS calculated to lefd 

might have called others [K] oTS^serants fhS 
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reasouable precautions against the carriage by passengers in the compart- 
menb of such goods were taken. But they call no one to show this. On 
the contrary, they contend that it is for the plaintiff to call these witnesses 
and make out his case of negligence. 

When a similar argument was advanced in the case of Byrne v. 
Boadle (1) it was characterized by the late Chief Baron Pollock as 
preposterous,’' It must be remembered that the railway station at 
Aligarh, the arrangements at the station, the line, the train and the 
carriages, are each and all under the control of the defendants, and I 
cannot bring my mind bo think that, when the plaintiff had proved what 
he did, it was nob incumbent on the Company bo show that they 
exercised every reasonable care and precaution to prevent the fire-works 
being taken into the carriage. I am not prepared to accept the contention 
of the Company that they have no control over the luggage carried by 
their passengers. 

With respect to the case of Daniel v. 'Metropolitan Baihoay Go, there 
the accident arose under circumstances, and from a cause, quite outside 
the control of the Company, and it was consequently held that the latter 
were not liable. Tlie reasoning of the various judgments in that case shows 
that that was the real ratio decidendi ; but it would be materially extend- 
ing the principle of that case if it were held to apply to the present. 

It is however not so much upon the decision itself in that case that 
the appellants rely, as upon the observations of the late Mr. Justice 
Willes, when the case was in the Court of Common Pleas (2). That 
learned and distinguished Judge says : “It is necessary for the plaintiff 
to establish by evidence circumstances from which it may be fairly 
inferred that there is I'aasonablo probability that the accident resulted 
from the want of some precaution which the defendant might and ought 
to have resorted to.” To my mind the plaintiff in this case has brought 
himself within this definition ; he has established such circumstances as 
fairly warrant such an inference as is referred to. It is a fair [ 508 ] 
inference from the circumstances that there is reasonable probability that 
tho accident resulted from the want of some precaution which might have 
been taken by the defendants at Aligarh Station, and which, if taken, 
might have resulted in preventing these fire-works being carried by a 
passenger into a passenger compartment. The defendants might have 
shown, what, if any, precautions were taken, bub they have not con- 
descended to do so. 

For these reasons the judgment of the Court below must be affirmed 
and the appeal dismissed, and having regard bo tho length of time which 
tho argument has occupied — I am not suggesting that it was too long — 
and upon grounds similar to those given by Mr. Justice O’Kinealy, with 
costs as between attorney and client. 

Prinskp, J. — I am of the same opinion. 

Ameer Alt, J. — Before dealing with the main and substantive 
question in this case, I desire to make a passing observation on the 
the appellants ’ contention that the plaint does not disclose, with sufficient 
precision, the character of the negligence charged against the defendant 
Company. On this point it is enough to observe that if the allega- 
tion in the plaint was considered by the defendants as nob reasonably 
explicit, it was open to them to require the plaintiff to supply the defect. 
No step, however, appears to have been taken, and the parties went to 

(1) (1863) 2 H. & C, 722 (728). (2) (1868) E.R. 3 C. P. 593. 
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trial on tha single issue of fact, viz., whether the defendants were or were 
not guilty of negligence so as to make them liable on the action. 

regarded as settled law that in tha case of carriers of 

express duty, independ- 

ently of any implied contract, to carry them safely. This duty imposL on 

Snf- t. °‘^!*6ation of exercising the utmost care and caution eonsis- 
entwitb human foresight and diligence. I need only refer to the following 

proposition which I have enunciated- 
t^ca^le ana Sernnot Ita,lu,a, Cc. (2) ; AmUn v. Watn 

crs ;s.f ^ TS4' ar TXL "r ir L 

s^ety. A violation of the duty thus imposed on a carrying comnanv an 

safetv ftf • reasonable care to insure'the 

safety of their passengers whom they invite to travel by theh- carriLes 

Judge^inThe Court” ® principle the learned 

omi ted in fact to take the care which was incumbent on tSm to prevent 

m r fSf r t^r C lernelxr in Se^^SoSrher V” 

TprllrneSut 

warranted by law and that in T obligation on them not 

their part he has’overfooked L f-t question of omission on 

possessed by the Oompanv over tho amount of control 

determines their liability. ^ ‘ complained of that 

the lower Cour't^'iurm'^nrT? und Tfi! obiections urged against 

and South Coast Bailrygy Co. (8) thrSaintlff wrfnjure^d”KThe1an of”a 


(1) (1851) 16 Q.B. 984. 

(3) (1867) L. R. a Q. B. 443 

(6) (1863) 2 H. & C. 722. ‘ 

(7) (1866) 3 H. & C. 596. 


(2) (1857) 11 C. B. 656. 

11! I'-R- 5 0. P. D. 157. 

wi Mo^n! ® C.B.N.8. 668. 

(8) (1870) L.R. 5 Q. B. 411, 
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1899 brick, while passing under a Eailway bridge extending over the highway. 
FBH. 17. The bridge rested on perpendicular brick walls, having pilasters, and from 

the top of one of these pilasters the brick fell, shortly after the passing 

Appeal Qf ^ train. It was held that these facts raised a presumption of negligence 
FROM against the defendants. In this case, Cockburn, G. J.. after stating 
Original the principle applicable to the case, said as follows : — 

QjyjL “ The Company who have constructed this bridge were bound to 

~ construct it in a proper manner (there was no evidence, however, that it 
2B C 465- y,-a,s not so constructed) and to use all reasonable care and diligence in 
2 C.W.N keeping it in such a state of repair that no damage from its defective 
609 = 3 condition should occur to those who passed under it, the public haying a 
C.W.N, 781. right to pass under it. Now. we have the fact that a brick falls out of 

this structure and injures the plaintiff. The proximate cause appears to 
have been the looseness of the brick, and the vibration of a train passing 
over the bridge acting upon the defective condition of the brick. It is clear, 
therefore, that the structure in reference to this brick was out of repair. 
It is clear that it was incumbent on the defendants to use reasonable 
care and diligence, and I think the brick being too loose affords prima 
facie a presumption that they had not used reasonable care and diligence. 
It is true that it is possible that, from changes in the temperature, a brick 
might get into the condition in which this brick work appears to have 
been from causes operating [511] so speedily as to prevent the possibility 
of any diligence and care applied to such a purpose, intervening in due 
time, so as to prevent an accident. But inasmuch as our experience of 
these things is that bricks do not fall out when brick work is kept in a 
proper state of repair, I think, where an accident of this sort happens, the 
presumption is that it is not the frost of a single night or of many nights, 
that would cause such a change in the state of this brick work as that a 
a brick work would fall out in this way, and it must be presumed that 
there was not that inspection and that cara on the part of the defendants, 
which it was their duty to apply.” The ease was carried to the Exchequer 
Chamber where the judgment of the majority below was unanimously 
afiBrmed (1). 

Before T refer to the decisions relied upon by the appellants, 

I desire to call attention to the facts of the present case. The 
plaintiff’s son was proceeding to Rawalpindi in the Panjab, by the 
defendants’ line, with a ticket purchased by or for him at Bally. 
At Aligarh two passengers entered his compartment with soma bombs 
and Catherine wheels. Between Secundrabad and Dadri further up 
the line the fire-works exploded with such fearful effect that the 
doors of the compartment were blown out, the carriage was set on fire, 
eleven out of the fourteen passengers in the compartment were so seriously 
injured that they died within a short time, and considerable damage was 
done to the rolling stock of the company. The facts are abundantly clear 
upon the official reports of the Company’s servants to their superior 
officers which have been pub in evidence on behalf of the plaintiff with 
the consent of the defendants’ counsel. They would probably be evidenoo 
as to the actual facts stated in them under s. 35 of the Evidence Act. 
It was contended that as in some of these letters phrases like "surreptiti- 
ously carried” or "clandestinely carried” occurred, they ought to be taken 
as evidence against the plaintiff, to disestablish the case of negligence. 
No fact is given which would justify the officer using the expression in 


(1) (1871) L. R.6Q, B.769. 
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saying that the bombs were carried clandestinely. So far as we can judge 
it was a mere hypotnesis or opinion ab^olacely of no [612] evidential 
value. Besides, ic is noteworthy chat the expression does not ocour in 
the earlier reports or letters, but only in the later ones when presumably 
the officers of the Company had awikaned to a sense of the gravity of the 
situation and of the liablli^y involved in che dispute. These facbs*^ which 
are more fully sec forth in the lucid and exhaustive judgment of the 
learned Judge in the Court below, raise in my mind a strong presumption 
of gross carelessness on the part of the Company's servants, and cast upon 
the defendants the onus of showing that there was no neglect of reason^ible 
precautions on their side, and that tne explosives were really carried in a 
manner that avoided detection. These matters were within thecogn zince 
of the defendants, but no attempt was made to discharge that onus On 
the contrary it has been strenuously argued either that no precaution was 

possible, or that they do not know what precaucion could be taken, which 
comes to the same thing. 

Ex post facto evidence has no bearing on the question whether due 
or reasonable care was or was not taken, but when a contention of the 
■character just referred to is vigorously pressed by a learned counsel, the 
fact that subsequent to the accident steps have been taken which have in 
a great measure obviated the risk, becomes highly relevant It is in 
evidence upon the reports that a sueeial watoh placed by the Company 
has succeeded in stopping in several instances the carriage of fire- works 
and in the conviction of offenders. In this connection I may observe that 
the suggestion of counsel that these fire- works were, in order to avoid 
detection, carried tied up in a bundle, is not only not founded on any data 
but IS also improbable. It appears from the depositions of the wiiness 
that the homes had bamboos eight to tan inches long stuck into them ’ 
we know what Catherine wneels are like. To suppose that these things 
would be earned lied up in a bundle, which would simply spoil the things 
is absurd. However that may be, it is enough to say that the defendants 
ave given no evidence as to bow they were carried, or that they were in 
fact l so concealed as to escape the notice of the Company's servants. 

l«d onHareief v. Metropolitan Railway CoAl) 

and Welfare v. London and Brighton Railway Co. (2), as furoiahing 
the guiding principle in cases relating to the liability of Railwav Comnanies 
la Daniel v. Metropolitan Railway Go. (l) it appears that the Corporation 

^ authorised to execute certain works over the line of 

the Metropolitan Railway Company. These works consisted partly in 
placing heavy iron girders upon the walls running along the line of 
railway, and wern. therefore, works io the execution of which some danger 
was involve 1. The Railway Company had no control over these works 
which were executed bv contractors, engaged by the Corporation. By the 
negligence of the contractors one of che girders fell on a passing tram and 
injure 1 the plainiilf. Ig was held that ic was not the duty of tL Railwav 
.Company to assume that the contractors would bo negligent or to take 
precautiODS against thair po-^sinle nagligence, and that the occurrence of 

Con^palfy presumption of negligsnce on the part of the 

In Welfare v. London and Brighton Railwiy Company (2) the nlaintiff 
who w., „.nd,„g aaa,r . p look,.,* .. f 

the fttll of a timber aad a roll of zmo from the roof whicb w a^ unLrgoing 
(1) (1871) L.R. 5 B. & I. Ap. 45. (2/ a36El)tIi.R. 4 Q. B. 693. 
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reuair. There was nothing to show that the defendants knew or had the 
means of knowing that the roof needed repairing, or that there was any 
obligation on tiieir part to take steps to know the condition of the loof. It 
was held therefore that the plaintiff had failed to make out a case of 
nei^li^ence against the Company. Tne facts of these two cases differentiate 
, tliem altopeiher from the case before us. In Wakelin v. London and 
South-Western Hailivay Co, (1), negligence was established against the 
Company, but inasmuub as ttie plainciff failed to show the connection 
between the negligtmce, and the cause of htr husband’s death, her action 
was disirji>sed. Lord Walson stated his view in that case in the follow- 
ing words : “ It appears to me that in all such cases the liability of the 

. defendant Company must rest upon these fac's, in the first place [5l4] 
that there was some negligent act or omission on the part of the Company 
or their fervants, which materially coniribuied to the injury or death 
complained of, and in the second place, that there was no contributory 
negligence on the part of ihe injured or deceased person. But it does not, 
in my opinion, necessatiiy follow ih>it the whole burden of proof is cast 
upon the plaintiff'. That it lies upon the plaintiff to prove i he first of 
these propositions does not admit of dispute. Mere allegation or proof 
that the Company were guilty of negligence is altogether iirelevant ; they 
might be guilty of many neglignnt acts or omissions, which might possib;y 
have occas oned injuiy to somebody, but had no connection whatever 
wich the injury for whicU redress is sought, and, therefore, the plaintiff 
must allege and prove, not merely that they were negligent, but that 
their negligence caused or materially contributed to iho injury.” And 
Lord Fitzgerald said as follows: “There was evidence also* intended 
to establish negligence on the part of the defendants in the absence of due 
and proper prtcautioos for the safety of the public using that footpath. 
It seems to me that there was evidence of negligence, but it did not go 
so far as to establish that such negligence led to ibe death of Wukelin.” 

In the present case there can be no question that the negligence of 
the defendants, assuming that there was any, whs the causa causnns of 
the accident. It was urged on the authority of Daniel v. MtUopolHan 
Dailioay Co. (2) that, as the delendants have no control over the 
passengers or over what they introduced into the carriages their personal 
luggage, tlie Comianv ould not bo liable for negligence. I have already 
pointed cut that in Daniel v. Metiopolitan Eailicaif Co. (2), the Railway 
Company had no authority over the contractors. Is it correct to say that 
the defendants had no control over their pas-enpers ? Does not the whole 
argument proceed on a pure assumption of tact? Foulkes v.' Metropohtan 
District Jiaihrap Co. (d) has more analogy to the present case There 
the plaintiff, as it appeared in the Courc of appeal, bad taken a return 
tKket at the railway station at Richmond, which belonged to the South- 
Western Company, for Hammersmith belonging [616] to the District 
Kail way Comp my. The latter had running powers on the South-Western 

Oomoany s lino : and the plaintiff 00 his return journey from HHmmer- 
srnith to Richmond in a oarriige of the defendant Company was injured 
will sr, alighting from the train. In the action brouglit hv him it was 
contended on bMmlf of the D.s'n^ Gomvni.ny that* the contract 

with the plaintiff having been made by the South-Wes ern Railway 
that G om^^y were liable and not the dtfe dants ; and. secondly, that as 


(1 ( (I 8 S 6 ' L.R, 12 Aop. f'a,. 4 j _ 
(3) (1880) I 4 .K. 6 0. IJ.D, 167. 


(2) (1871) L.R, 6 E. & 1. App. 45. 
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the aocilant arose from the improuer coostruction of the platform at 
R chmond, whioP was uodar the sola ontrol of the South-Western, the 
District Riilwav G )mp in V wire not liable. B jth the<e noints are thus 

dealt vvith by Big^’illay, L. J. : “Tee train by wnich the plaintiS travel- 
led was in every sense their own ; the locomotive and caniages belonged 
to them, the drivers, guards and other servants in chargl of it were 
in their erapl)yme.)t, and in their pay, the line over wnich it ran 
was in part their own, and over the o har part they had running rowers, 
and in res sect of th it o )roion of r,h i Ime over which they h a I, and were 
ex-rcising. running powers, they had the sa me duties and were under 
the same obligations relatively to their passengers, and to the public 
generally, as tney had an I were under in resoect of tne portion of the line 
which was their own. The plaintiff was admittedly properly travelling 
bv their line I he had, in the sense in which the word is ordinarily used 
been invited to travel by it.” And ha want on to add : “ I should not have 
adverted to this subject [the question relating to the pUtformJ had it not 
been suggested in argument that the accident was occasioned to the pUin- 
titt, not hy reason of any imnroper construction of the cairiage in which 
the plainaff travelled, but by reason of the improper construction of the 
platform, and that the construction and main enance of the platform was 

under the sole control of the Smtb- Western G)mpanv;but admitting the 

fact to be so, as it pnssibly is. it was the duty of the def, niants enher to 

adopt the loot bmrd or step of their carriage to the ulatform it would have 

to approach or to arrange for an alteration being made in the platform 

itselt. io carry their passengers in cirriages which were in any respect 

or for any purpose dangerous was, in my opinion, a misfeasance rather 
than a nonfensance. 

[516] Now, what was the position of the Company in the present 

plaintiff’s son wis travelling was theirg. 

3 entirely in the charge and under the control of their servants ; the 
^atform at Aligarh was under their control, the gate or barrier ihrough 
which tbs passengers had to pass to get on to the platform wag held it 

would appear from the evidence, by one of their servants; the law had 

vested them with the fullest powers to m ike rules against the introduction 
of combustib es and explosives into the trains. And if, in siite of these 

fn IThTah? to take sufficient precautions, as 

n the absence of any rebutting evidence we must assume tbev did their 

.ability cannot be q.9,tioned. Tie learnel Judge in the Court below 

a higher oMigation than the law imposes, the 
duty of raking due an 1 reisonable care for the safety of passengers whom 
they invitia fco tr^ivel by their line. 

For these reasons I agree in dismissing the appeal. 


Attorneys for the apoellants 
Attorney for the respondent 


Appeal dismissed 

Messrs. Morgan dt Co. 

Bd.bu A. R, Milter. 


H. w. 
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APPELLATE CIVIL. 

Before Mr. Justice Banerjee and Mr. JuUice Rampini. 


Kadambini Debi {PLaintiif) v. Kali Kumar Haldar {Defendant).^ 

[16 h January, 1899.] 

Easement^ Ij-gh* and oir-- Pa* tit’ on of a jr.int^family hon<te — Effect n1 pnrtifionhv a 

confnnt aecrte wh re de ree dot'snot res^ve any riM to the use of light and air 

— Imt^lied grant of easement upon sev raytce of t nement. 

On partition of a family dwelling bouse by a consent decren. the plaintiff 
claimed a right to the passage of light and air necessary for the enj wmeot of his 
share of the building in the way in which it was enj jyed at the time [817] of the 
partition, though no such right was expressly reserved in the decree. The 
d^-fence was that the principle of an implied grant of easement upon si'verance of 
the renenaont should nob be apolied to the case, but that the rights of the parlies 
should be determined solely witbreferenoe lo the decree made in the parti ion suit. 

R^ld that the principles of justic«', equity and good conscience should be 
applied to the case, and that the plaintiH was entitled to tho right claimed, even 
in the ab-ence of any express provisiou in the decree reserving such right. 

Qucere : Whether the principle of an implied grant of easement in severance of 
tenements would apply in a case where the partition was effected by a decree of 
the Court in a couiested suit and not by consent of parties. 

THEfac^sof the case were shortly these: One Mani Lai Banerjee 
and the plaintiff were in joint possession of a plotof land with a building 
thereon. Mani Lai brought a suit for partition of the said ulot of land 
which end-jii in a consent decree, and a pirtition was effected. Mani Lai 
got the northern portion, and the plaintiff got the southern portion of the 
building. O i tno sou hern portion there was a one-storied builiing with 
some doors and win lows oponing to tfie north. Mani Lai’s share was 
purchase! by the defendant. Prior to the purchase by the defendant, 
Mani L<1 b'gin eroitiug a new building on the northern portion of the 
block. Toe defendant after his purenaso took up the work of the building 
where Lai had left it and cornp’ebed the construction of the southern 

wall as a new building, and a verandah was being pub uu projecting towards 
the plaintiff’s house, which the plaint ff alleged would probably be an 
obsbru ;tion to the free access of light and air through the doors and 
windows of her house. Un ier these encurnstanoes she brought a suit for 
a (ieol iration of her right to the passage of light and air through the doors 
and windows of her hou-e, for remov*il of the verandah and (or a perpetual 
injunction re'^training the defendant from extending a certain roof close to 
the said doors and windows. 

Toe defence {inter alia) wis that the plaintiff was not entitled to the 
riglit cliiraed, no such right having been reserved in her favour in the 
partition decree. 

Toe Muns'f found in favour of the plaintiff and granted the [618] 

injunc'ion p'-a\ed for. Ou apneal rhe lower appellate Court reversed the 

decree of the Munsif and dismissed the piaintitl’s suit on the giound that 

the rights of the parties must bs determined wi h reference to the decree 

in the partition suit, and as that decree did not reserve any right to the 

passage of light and air. such as the plaintiff claimed, she was nob entitled 
to it. 

• -^ppenl Irom ApprlUie Djoreo No. 1108 of 1897. rtg-unst the d -cree of B *ba 
Rijeiidni Kumar Bose. Subordinato Ju^ga of 24- Pergannahs, dated the 2lst of May 

1897, reversing the droree of Baba Sasi Kaaiar Ghose, Muosif of Alipur. dated the 
7th of Dooembet 169G. 
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From this decision the plaintiff appealed to the High Court. 

^°°droffe, Babu Basanta Kumar Bose and Bsihu Horendra 
JS/ath Mookerjee, for the anD^llant. 


Sir Griffith Evans and Babu Jogesh Chundra De, for the respondent. 

Mr. Woodroffe for the apoellaoc.— The effect of the consent decree 
was that the plainuff was entitled to enjoy the building with the easements 
which were attached to the same at the time of the partition : See the 
a^sesof Batanji Hormasji v. Edalji HormasjiU), Amutool Russool v. 
Joomuck k>tnghi 2 ), Chara Surnokar v.Dokuri Ghundcr Thakoor (3) and 
Bolye ChunderSen v. Lalmoni Dasi{A)\The plaintiff would he entitled to the 
easement claimed, as it was apparent and continuous, and necessary for 
^]oying the share as it was enjoyed when the partition took effect • see 
Burshotam Sakharam v. Durgoji Tukaram ( 5 ). The following cases were 
also cited in the course of the areument. Whaley v. Dawson (6), Wheeldon 
V. BurrowsiV Allen v. TayloriS), Phillips v. Low ( 9 ). Barves v. Loach (JO). 

!sp^cer”( 13 ) v. Coventry (12), and Pearson 


1 • .^7"^ Griffith Evans, for the respondent.— In this case the 

plaintiff could not go behind the decree, and she is not entitled to the right 
claimed, inasmuch a,s the decree did not provide for such right — Goval 

Chunder Roy v Brojendro Goomar Roy (14) and Thomas v. Owen (15). 
Mr. Woodroffe in reply. 

The judgment of the High Court (Banebjee and Bambini, JJ.) was 
as follows : — 


JUDGMENT. 

fnr of a suit brought by the plaintiff appellant 

lartain door^ 71°' ‘ u Passage of light and air through 

ce^ain doors and windows, for the removal of certain obstructions to the 

es^ndin"‘l injunction restraining the defendant from 

?o r:.™ piS “‘°“= “”0 -'“-I 

claimed® that the plaintiff was not entitled to the right 

claimed there being no such right reserved in her favour in the decree 

for part.tion by which the building, to which the right to nassage of St 

and air is said to appertain, was allotted to th.e plaintiff’s share. ^ 

fV, T"® plaintiff to this extent, namely that 

LLndhirth6Toof°°''‘h injunction restraining the defendant’ from 

accordingly verandah, and it gave the plaintiff a decree 

On appeal the lower appellate Court has reversed the first Court’s 

parties must be determined with reference to the decree in the pa^ition 

t^^hat decree doss not reserve any right to light and air such 
as the plaintiff claims m her favour, she is not entitled to a decree. ’ ° 


(1) 8 B. H.C.O C. 181. 

(3) 8 C. 966 
(5) 14 B, 462. 

(7| (IH79) li R. 12Ch.D.31. 

(9i (1Q^2) I Ij.H. Oh.D. 47 
(111 U.SU) I Pricp, 27, 

(13) (1863) 3 B & 8. 761. 

(16) (1687) li.R, 20.Q.B.D,.226, 


(2) 24 W. R. 345. 

(4) 14 C. 797. 

(61 (1805) 2 Scb. & Lef. 367 (372^ 

(8) (1880, L.R leCh.b! 

(10) (1879) L.R 4 Q B.D. 494 
(12) (1832, 9 Bing. 305 (309). 

(14) 5 C.L.R. 338. 
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In senond appeal it is contended for the plaintiff that the lower 
appellate Courr. is wrong in holding upon the facts found that the plaintiff 
is not entitled to the right claimed. 

It is argued for bne pKirttill that the effect of the partition decree, 
which was a decree by consent, was to entitle the plaintiff [620] to 
onj ly the building in que-it.ion with those apparent and continuous q^iasi- 
eisoments which were attached to the same and which were necessary for 
the enjov ment of the building in the way in which it was enjoyed at the 
time of the partition. 

In support of this contention several cases haveb'^en cited, of which 
it is necessarv only to refer to the following, namely, Ratnnji Hormn^ji v. 
Ednlji (Jonna^ji Amutyol Rusfioot v. Jlioomuck Singh (2), Chayu 
Snrnokar v. Dokoari Ghunder Thakoor (3), and Chunder Senv, 

Lalmoni Do si (4). 

On t-'-e other hand it is contended for the respondent that the rule of 
English law which implies a grant of an easement upon severance of 
tenements is one that does not apply to this country, that even if such a 
rule could apply to a case of severance by the act of parties it can have no 
application to a case like this, where severance is effected hv a decree of 
Court, and that, in a case like the pres^^nt, the rights of the parties should 

be determined solely with reference to the decree made in the partition 
suit. 


No doubt the rights of the parties must be primarily determined with 
reference do the bnrm^ of the decree in the partition suit. If the decree 
had contained any express provision one way or another hearing on the 
present point, such provision would have to he given effect to quite 
irrespective of any rule of law with regard to an implied grant of an 
easement uoon severance of tenements. But there is no express provision 
in the decree baaring upon the present ouestion. 

One thing, however, is clear, from the terms of the decree in the 
partition suit, that the decree was made by consent of parties ; that wliat 
was divided was not merely the laud, but the land with the building stand* 
ing on it; and that a certain portion of the land with the buildings, as 
indicated in the plaint referred to in the decree, is allotted to the ulaiutiff 
and a certain other portion to the defendant. 

[521] That being so, the question is whether the appellant who had 
allottei to her a portion of the hou<e, that is the land with the building 
standing thereon, had that portion alloted to her with these apparent and 
continuous quasi easements, which are necessary for the enjoym^^nt of the 
building as a building, or whether she got s mply the land allotted to her 
with the building then standing thereon, which might any day by the 
action of her co-sharer be converted into an uninhabitable building. 

There being no enactment of the L gislature applicable to a case like 
t 19, the qu^'stion we have stated will have to be answered with reference 
to the piinciples of justice, equity and good conscience; and the Courts in 
this country have considered the rule of English law known as the doctrine 
of implind grant of easements upon severance of tenements, as being in 
accor iance with justice, equity and good conscience. This will appear 
from the cases to which we have referred above. 

It was urged that the question, whether the rule applied to a casein 
which seve rance is effected by a decree of Court, was raised in the case of 

(1) 8 B.H.O.O.O, 181. (2] 24 W. R. 345. (3) 8 C. 966. (4) 14 0. 797, 
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Bolye Ckunder Sen v. L'llmoni Disi (1), but was considered by the learn- 
ed Judges who tried chat case to be one of eonsiderabie dtfficulcy and was 
left undeCertnine i ; and chat the rule of imoliel grant of easement ought 
not to apply to such cases because that rule is based either upon the 
principle that no man can derogate from his own grant or upon a presump- 
tion as to the iotenbion of the parties by whom severance is effected ; and 

neither of these two can apply to a case where severance is made by a 
decree of Court. 

No doubt there is considerable force in this argument, but it is 
unnecessary to decide the broa i question in this particular case, the 
parbition here being effected, not by the Court as in a contested suit, bub 
by consent of parties, the Court merely recording that consent, 

^ That being so, we are nob precluded from applying to this case the 
principle of presumed grant of eisamen s uoon severance of tenements 

Id was further contended that we should nob apply to a [522] case 
where parties come to a partition the rules applicable to a case where 
the owner of an entire tenement alienates a portion, or simultaneously 
alienates different portions of the whole to different persons; and 
that in a case where a parbition is effected by parties the dominant 
consideration in their minds is that each should acquire a portion which 
he could enjoy without interference by his co-sharer. But there is another 
and a more important matter to consider, and that is this : In dividing 
property, the value of each divided portion ordinarily is assessed with 
reference to its existing condition, and in the present case there is nothing 
to show that any other consideration guided the parties. 

Oq a full coasidii'-ition of fche^e matters we tliiak that it would 
aocord best with the rules of justice, equity and good conscience to hold 
that the plaintiff by the partition in que-stion got the portion allotted to 
her, with the nassages for light and air which are found bvthe first Court 
to be necessary for the enjoyment of that portion in the way in which it 

express provision in the 
decree does not stand in the way of the plaintiff's claiming the right to 
those passages for light and air. 

It was urged that if the decree of the Court of appeal below is set 
aside the case ought to go back. We have considered the grounds of 
aopeal urged before the lower apnellate Court bv the defendanr, and we 
do not think that any question of fact was raised in the appeal for the 
decision of which a remand would be necessary. 

The questions raised were all in substance questions of law which 
have been disposed of by the observations made above. 

The result then is that the decree of the lower appellate Court will 

-be set aside, and that of the first Court restored with costs in this and 
the lower appellate Court. 


S. C. G. 


Appeal allowed. 


^ 

(1) 14 C. 797. 
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[523] PRIVY COUNCIL. 

Present : 

Lords Ashbourne, Hohhouse, Macnaghten, and Morris and Sir R. Couch, 
lOa appeal from the Court of the Judicial Commissioner of Oudh,] 


Muhammad Mehndi Alt Khan {Representative of Plaintijff) 

V. Muhammad Yasin Khan and others { Defendants ), 

[17th November aod JOth December, 1898.] 

Oxidh Loud Hfvet'ue Act (^177 of 1^76), ss, 121, 123 — Transfer of shares of under- 
proiyrif-tnrs m arrears of Tint Right to interest on rent fiom transferee — Oudh Rent 
Act [XXII of 18b6*, s. 141. 


Under the Oudh Land Revenue Act. 1876, ss. 121, 123. the shares of defaulting 
under proprieiors were transferred to three of thorn who offered to pay. The 
presfcnt suit was broueht by the superior proprietor, the talukbdar, in whose 
estate the mebal was compri-^ed, a&iainst the whole body of under- proprietors, 
for arrears of rent accrued, while the term of the above transfer was running. 

Held, that the provision in s. 123 of the Oudh Land Revenue Act 1876. to the 
eflect that such transfer shall not affect the joint liability of the so'sbarers of 
the mebal, bad not the effect of charging the cO’Sbarers other than the three 
transferees with any liability for rent accrued during the term of the transfer. 

Interest was also claimed, but as to this it was held, that under^proprielors 
wore not tenants within the meaning of the Oudh Rent Act, 1886, s. 141, provid- 
ing for payment of interoit on rents due from tenants. 


[R., 26 A. 299 .P C.) = 6 Bom. L,R. 505 = 8 C.W.N. 521 = 31 
= 7 O C. 118 = 8 Sir. P.C.J. 628.] 


I.A. 116=14 M.L.J. 199 


Appeal from a decree (1st November 1894) of the Judicial Commis* 
sioner’s Court, affirming a decree (14bh October 1890) of the Deputy 
Commissioner of Sultanpur. 

This suit was brought on the 4th June 1890 under the provisions of 
cl. 2, s. 103. of the Oudh Rent Act, XXII of 1886, in the Court of the 
Denuty Commissioner, by the father of the present appellant, the 
talukhdar of Hasampur. as superior proprietor of mthal Sewar, within 
the falukh, against the under-proprietors of that mehal for the recovery 
of Rs. 10,761, arrears of rent, with interest thereon, for the years 129^ 
1297, Fasli, alleged to be due from the defendants as a joint body# 
numbering forty-four. 

[524] Under ss, 121 and 123 of Act XVII of 1876, the Oudh Land 

Revenue Act, the shares of all but three of the under-proprietors had been 

transferred to those three named Huhhar Khan, father of Yasin, the first 

respondent, to Gujadhar Singh, the second, and to Roghubur Smgh, tbd 

third, for a term of ten years. That was effected on the 10th September 
1881 . 

The question raised and decided on this appeal related to the liability 
of the original co-sharers of the mehal to be charged with rent due to the 
superior proprietor, that liability being now alleged on the default of the 
above three to pay rent accrued due on the whole mehal since the transfer. 

The facts are stated in their Lordships* judgment. 

tor the defence it was answered that only the three, to whom th& 
ten years transfer had baen made, were liable for the rent claimed ; all 
the others being out of possession and having no management of the 
property. It was also contended, on the issue of their liability, that upon 
this question there had been already an adjudication by a former Deputy 
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Commissioner on a claim for rent, whioh was decreed against the three 
transferees only down to 1291 Fasli. That had been decided bet- 
ween the parties, or those whom the present litigants represented, on 
the 10th March 1884. 

The Court; of first instance decided this suit in favour of the under- 
proprietors, deprived for the above stated period, holding them not liable 
in consequence of the transfer. But, on concluding his judgment, the 
Deputy Commissioner observed that it was premature to decide whether 
the saleable interest of the three defendants, by whom he decreed the rent 
to be payable, as the result of their having possession of the whole mehal, 
was limited to their own rights as three under-proprietors, or extended to 
the rights of the other under- proprietors as well. 

The judgment of the Judicial Commissioner and of the Additional 
Judicial Commissioner, forming the Court, was that the question of the 
liability of the respondents, other than the three transferees, was a matter 
already adjudged in the former decision above referred to (s. 13 of the 
Civil Procedure Code). 

On the plaintiff*s appeal, — 

^525] Mr. C. JV. Arathoon^ for the appellant, argued that there was 
error in the judgments of the Courts below. The transfer bad been made 


with liability continuing on the village ; and the question should have bten 
held to be whether the Deputy Commissioner bad not made a transfer of 
only the temporaiy possession of the village, with the right, title, and 
interest remaining in the village community of under- proprietors. There 
was no dispute as to the proceeding that had been taken under the Rent 
Act XIX of 1868, and the Land Revenue Afst XVII of 1876. The question 
had nob been fully contested in 1884 ; and the appellate Court should have 
disposed of the question arising on the merits, and on the construction of 
B. 123. ^ The argument was that the transfer for ten years had not operated 
^ deprive the landlord of his right over the sub-settlement tenure, mehal 
Sewar, as his security, and as a tenure upon which he held a lien for the 
rent due to him. Independently of the express reservation of liability in 
s. 123, the joint liability of the co-sharers in the mehal rested upon general 
principle, and could only be taken away by some definite enactment. The 
question had been really raised whether the saleable interest of the under- 
proprietors was limited, after a general default by the village community, 
to the interests of three judgment-debtors to whom the tenure had been 
transferred for ten years ; in other words, whether the charge for the rent 
on the village extended to the interests of the other under-proprietors, or 
did not so extend. It was submitted that it should have been decided that 
the under-proprielary title of the respondents as a body was liable to 
attachment and sale in satisfaction of the claim of the superior proprietor 
for rent in arrear. It was a further question whether interest was not 
payable on the arrears of rent for which decrees had been made Reference 
was made to the Oudh Rent Act, XXII of 1886. s. 141. 

The respondents did not appear. 

Afterwards, on the 10th December, their Lordships’ judgment was 
delivered by — 


JUDGMENT. 


Lord Hobhotjsb.— The plaintiff in this suit is the talnkhr^ar of 
Hasampur. The first three defendants were at the institution [526] of the 
suit transferees of the mehal Sewar, part of the talukh, for the remainder 
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of a term of 10 years. The other 44 defendants were entitled to sub- 
proprietary rif^hts within the same mehrtl. subject to the transfer. The 
pUinbiff is enrirled to rent in respect of the entire mehal amounting to 
about Rs. 2,670 per annum. His suit is brought for arrears of rent 
which accrued while the term was running. The translerees have no 
defence to the suit. The other 44 defendants assert that they are not 
liable, and so it has been held first by the Deputy Commissioner and 
afterwards by the Court of the Judicial Commissioner. N ) one has 
appeared to oppose the talnkhdar’s appeal to H jr Majesty in Council. 

The transfer was effected in the year 18SI by the Deputy Commis- 
sioner acting under powers given by the Oudh Rent Act of 1868, s. 125, 
and the Ou(]h Lmd Revenue Act of 1S76. s. 121. It seems that for some 
years the under-proprietors had tailed to pay rent, that the Deputy Commis- 
sioner had entered into management under the Rent Act without any 
beneficial result, and after a while had recourse to the powers given by the 
Revenue Act to transfer the shares ol the defaulters to the three defendants, 
who were also defaulting shareholders, but were backed up by a mahajun, 
who found the requisite fumis. From the da^e of the transfer the other 
co-3harer.s were no longer in legal possession, exc pt that a certain quantity 
of nvjoto or sir land was reserved to some of them at rents staled in the 
Deputy Commissioner’s order. 

Each of the parties has contended that the point in issue has been 
previously decided in his favour and cannot be re-opened. In 1834 the 
plaintiff broughr. a similar suit in which the defendants other than the 
trans'^erees denied their liability, and the then Deputy Commissioner Mr, 
Hnn’ingbon gave the plait. tiff a decree against the three transferees only. 
In Ibbo the plaintiff a^jain brought a similar suit, which being for a smaller 
amount was brought in the Court of an inferior range of jui isdiction. that 
of the Extra Assistant Commissioner, whicli would not be competent to 
entertain the present suit. The learned Judge decided in favour of the 
talukhdar on a ground which will be mentioned presently. 

[ 527 ] The Deputy Commissioner in this suit held that he ought to 
decide it on its own merits, and he held that, however the decree might 
woik out in execution against the transferees, which it was premature to 
decide, tlie plaintitl could nob have a decree against anybody else. The 
Judicial Commissioners took the view that the judgment of 18S4. being 
made by a Court competent to decide the present case, is binding now, 
whereas that of 1885, being made by a Court not so competent, is not, 
Tnorefore they do not decide the suit on its merits. Without at 
all intimating that the Judicial Commissioners have erred, their Lord- 
ships doubt whether the judgment of 1884. which is the only evidence 
bef.ne them of that suit, sulliciently discloses what was really contested 
and decided there, so that they can confidently hold the present issue to 
be res jo^riicata. In that judgment it appears that the plaintiff admitted 
the plea of the defendants consequenllv upon the admission of the three 
transferees that they were liable. It may possibly have been lhatthe 
p aintill was satisfied with the security of the transferees for the smaller 
amount then m dispute, and did nob ohocse to contest the disputed point, 
lb 18 safer to pass by this point without expressing any opinion upon it. 

T ;i ° e meiifcg Aiathoon has not succeeded in impressing their 
Hordships with any substantial doubts. It is a startling thing to be told 

^ whose beneficial interest has been transferred by 

thereby become possessors of the whole 
mebal, still remain liable to pay rent to the talukhdar. To produce that 
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result the appellant relies on s. 123 of the Land Revenue Act, which 
provides that the procedure of transfer shill not affect the joint liability of 
the co-sharers of the mehal. Tnat provision was the basis of the judg- 
ment 1885, in which the learned Juige observed with much truth that 
“apparently the principle would seem to be entailing hardship on the 
exclude! proprietors, for these are not in possession of their shares ; on 
the other hand the transferees are in possession and they alone should be 
held liable for the talukhdar*s demand/* Fortunately the language of the 
Act is not calculated to work such a glaring injustic'^. Such liability as 
the co-sharers incur, whether to the Government or [528] to the taluk (har. 
is to remain joint as before ; hur there is no provision for charging them 
with any liability at all when they have been deprived of the property in 
reipectof which liability arises. In fact they have ceased for the time 
to be CO sharers, and during that time they have no liabdity, joint or other, 
directly to the talukhdar. 

Then Mr. Arathoon relies on the fact that sir land is reserved for a 

number, by no means all, of the defendants. The answer is that no 

claim in respect of that land has been raised in this suit. Probably no 

such claim exi^ts, but it is sufficient to say now that, if there is anv, 

it must rest on quite different grounds to the claim for rent issuing out of 

the whole talukh, and must raise quite different issues which have never 
been tried. 

A minor point in the appeal relates to the talukhdar's claim for inter- 
est upon arrears of rent due from the three transferees. It is stated by 
the Dat'Uty Commissioner that interest on arrears of revenue is not 
chargeable against talukhdars, and be holds that arrears of rent due from 

subject to the same incident. The rent Act of 

1886. 8. 141, provides for interest on rents due from tenant^, hut 

Mr. Arathoon does not contend that these sub-proprietors are tenants, and 

be cannot adduce any other law by which such arrears are made to carry 
interest. ^ 

The appeal fails oo all grounds. Their Lordships will humbly advise 
Her Majesty to dismiss it. 

Appeal dismissed. 

Solicitors for the appellant : Messrs. T. L. Wilson & Co. 


26 C. 529 = 3 C.W.N. 374. 

[329] APPELLATE CIVIL. 

Before Mr. Justice Oho se and Mr. Justice Stevens. 

Bujha Boy (Judgment- debtor) v. Ram Kumak Peeshad 
(Aiiction-purchaser),'*^ [16th February, 1899.J 

Appenl-Or^r ompnding s't?e~certifi'afe— Order granting avplication for review o 

8al^°o“?M6cU'0°.’ granting an application for the amendment of f 

Bhintal Das v, Qaresha Koer (1) approved. 

= A.W N. 756 : Rel., 23 Ind. Ohs. 811 = L9 CX-J. 209 * Annl 7 fl T 
J. 436;R,6C.T:.J. 74 9 ; 14 O D J. 4^9 (493. = 12 Ind. 745 <747^ ’ 

' Appeal fmm Or ginal Ordpr No. 408 of ]897. acainst thfinrA«i.«f n^k., ^ " 
Kristna Chatterjee, Subordinate Judge of Shahabad, dated the 2nd of September 1897 

(1) 1 C.W.N. 668. 
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The facts of this case, so far as they are necessary for the purposes 
of this report, are as follows : — 

The auction-purchaser, who was also the decree-holder, made an appli- 
cation on the 26th of October 1895, in the Court of the First Subordinate 
Judge at Arrah. for delivery of possession of two plots of land purchased ; 
but the application was rejected by the Subordinate Judge on the 7th of 
December 1895. on the ground that the boundaries of the plots of land, as 
given in the application, did not tally with those given in the s ile-oertifi- 
cate. Thereupon the auction-purchaser pre-entad a petition, purporting to 
be an application for a review of the order of the 7th of December 1895, 
and praying for a rectification of the sale-certificate as to boundaries. 
Tnis application was treated by the Subordinate Judge as one for review 
under s. 623 of the Civil Procedure Cole ; and on the 13bh of June 1896, 
the Court granted the review and set aside the order complained of. 
Eventually, after 'going into evidence, the Subordinate Judge passed an 
order on the 2nd September 1897, amending the sale-certificate in the 
manner applied for, as regards plot No. 2 only. 

[530j The judgment-debtor api ealed to the High Court against the 
order of the lower Court, dated the 2ud of Septencbpr 1897, and also took 
objection to the order, dated the 13th of June 1896. 

Eabu Saligrain SiTigh, and Babu Mahabir Sahoy^ for the appellant. 

Mr. C. Gregory, and Babu Makhan Lai, for the respondent. 

On behalf of the respondent a preliminary objection was taken that 
the appeal did not lie. 

Tlie judgment of the High Court (Ghose and Stevens, JJ.) was as 
follows: — 


JUDGMENT. 

appeal against an order of the Subordinate Judge- of 
Shahabad, dated the 2nd September 1697, defecting that a sale- 
certificate granted to the auction-purchaser — the decree holder at whose 
instance a certain property was sold— be amended, as prayed for by the 
said auction-purchaser. 

It appears that the auction-purchaser had previously made an appli- 
cation for delivery of possession in accordance with the boundaries which 
he set forth as the correct boundaries of the lands which had been 
sold : but his prayer was refused on the 7th December 1895, upon the 
grou^nd that the boundaries as set forth by him did not agree with those 

1 arplicfttion was subsequently made on the 

27th February 1896. for amendment of the sale-certificate. It was treated 
as an application foi review under s. 623 of the Code; and a review was 
granted on the 13th June 1896. An investigation was then ordered, the 
result of which was that on the 2nd September 1897. an order was made, 
directing the amendment of the sale- certificate in the manner applied 
lor by the auction-purchaser as far as one of the plots, viz.. No. 2, was oob- 

^^Pd^al. the propriety of the order of the 2nd of Sept<^mber 
189/. as also that of the order dated the 13th June 1896, granting the 
review, have been questioned. The respondent, however, has raised a preli- 
minary objection upon the ground that no appeal lies to this Court against 

rplf **^**^^'^ think that this objection must prevail. 

Thf ^ appeal [53 1 3 against Such an order. 

^ ^ appellant relies upon is s. 344, it 

discharge or satisfaction of the decree. We are unable to accept this 
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contention as correct ; for the decree itself has already been executed, 

and no question now arises in relation to the. execution thereof, the only 

question being whether the eertihcate given to the auction-purchaser 

gives a right description of the pronerty sold. In this view, we are 

^pported by the case of Bhimal Das v. Ganesha Koer (1) decided by 

Trevelvan and Stevens, JJ. We hold that this appeal is incompetent, 
and must therefore be dismissed. 

We have, however, been asked to deal with this appeal as an 
applica,tion under s. 622 of the Code, but we do not think we ought to do 
SO in the present proceedings. 

We make no order as to costs in this appeal. 

Appeal dismissed. 

26 C. 331. 

APPELLATE CIVIL. 

Before Mr, Justice Ghose and Mr. Justice Stevens. 


Gantt Singh (PlaintiJ) v. Jangt LA.ti and others 

{Defendants).^ [27. h January, 1899.J 

Effe tof-menafwn during attichment— 
Cml Procedure Code (Act XIV of 1882), ss. 483, 484, 485, 486, 487, 488, 489, 490, 

Any private alienation of a property attached before judgment, during the 
the attachment attachment, is void as against all claims enforceable uoder 

“ P'ooafty under the Civil Procedure Code 

whether made before or after decree, is the s»ma, provided that in the former 

police instance the attachment takes 

Raj Chunder Roy v. Jssur Chunder Roy (2) referred to, 

CDIsappr., 38 B. 105 = 15 Bom. L.R 848 = 21 Ind. Cas. 330.] 

[532] The facts of the case, so far as they are necessary for the 
purposes of this report, are as follows : 

T A Bhagwati Parsharl, and 

^ a against the defendants (2nd 

fhM ® ’’ Bamdilal Singh, in the Court of 

the Additiona Munsif at Maznfiferoora, and before judgment had 4 annas 

share of a certain putli belonging to the defendants (2nd party) attached 

on the 30th Oitober 1886. Wnile the said attachment was subsisting 

the plaimiff Ganu Singh, it is alleged, purchased from the defendants 

(2nd party) 4 gundas and odd share of the nroperty attached, by a knbala 

dated the 9bh June 1894. During execution proceedings instituted bv 

Jangi and others, who had succeeded in their suit, Ganu Singh objected 

and his objection was disallowed with regard to the said 4 gundas and odd 

^are. Thereupon Ganu Singh brought a suit for the said share and the 

Munsif dismissed the smt, the decision of the Munsif being confirmnH 
Appeal to the Judge of Tirhoot. ^ conlirmed on 

The plaintifif appealed to the High Court. 


„ Aopeal from AppelUte Decree, Ni. 1468 of 1897, agunsb ch‘i deor«^ of a vt i- 

E-q., Disbriofi Jalge of Tirhoot, dabei the 15‘.h of Mfcy ls^7 ^m-raina 

Moulvie All Ahmed. Munsif of MozuSerpore. dabei the 2Sbh of July 1896. 
f . (1) 1 O.W.Nf 658,. (g) (1865) Boutke, 0.0. 139. 
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Babu Umakali Mulcerjee, and Babu Lakshmi Narayan Singh, for the 
appellniib. 

Babu Snrada Charan Mitter, and Babu Shorasi Charan Milter, lot 
the r :>sj ondeats. 

The judgment of the High Court (Ghose and STEVENS, JJ.) was as 
follows : — 

JUDGMENT. 

This appeal ariess out of a suit in which the plaintiff, who is the 
appellanr, I o^ore us, asked for a declaration of his title in respect to a 4 
puriHas odd share in a certain property as acquired hy him under a bdl of 
sale executed bv the defendant, second party, Hirihar Singh, on the 9.h 
June IbOl. The respondents before us. Bibu Jangi Lil and others, who 
are the creditors of Harihar Smgh. on the institution of a suit against, that 
individual ft r recovery of a certain amount of money, obtained an attach- 
ment hoforo judgment of the 4 gundas and odd share of the propf^rtv. 

The Courts below have dismissed the suit upon the ground [533] that 
the sale of i he plaintiff on the 9 h June lb9l, while the attachment before 
judgment was subsisting, was bad in law, and that therefore the plaintiff 
is not entitled to judgment. 

It has, however, been argued before us by the learned Vakil on behalf 
of the plaintiff that the Courts below, before giving effect to the attachment 
before judgment, ought to have determined whether that attachment had 
been made in j^ccordance with the provisions of the Civil Procedure Code. 
It ha« also been argued that that attachment did not prevent the judgment- 
debtor Harihar Singh from alienating his property to the plaintiff. 

As regards the ffrst point rui-et before us, it seems to be quite clear, 
looking at the judgments of both the Courts lielow, that there really was 
no dispute between the parties, that there was an attachment, and that the 
attachment was duly made. That being so. we are of opinion that we 
should not interfere with the judgments of the Courts below upon this 
ground. 

As to the other question, namely, what may be the effect of the 
attachment before judgment, it seems to us. upon a consideration of ss. 483 
to 490 of the Co-le of Civil Pro.redure, rea i with the sec>ior:s which 
deal with a’tachmenb after judgment, in course of the execution of a 
decree, that the edect of an attachment, whether it be before or after 
decr^e, is tlie same, provided that in ibe former case a decree is made for 
the pi limit}’, at whose instance the attachment takes place. It wdl he 
obsei ved tli it the main object of an attachment before judgment is to 
enable the plainnff to realize the amounbof the decree, supposing a decree 
is eveniurtlly made, from the defendant’s propeny. Section 483 provides 
that if at any stage of any suit the plaintiff satisfies the Court by 
affidavit or otherwise that the defendant with infent to obstruct or delay 
the execution of any decree that may be passed against him is about to 
dispose of the whole or any part of his property," and on, *‘the plaintiff 
may apply to the C')urt to call upon the defendant to furnish security to 
satisfy any decree that may be passed against him. and. on his failing to 

give such security, to direct that any portion of his property wiihin the 
jurisdiction of the [534] Court shall he attached until furiher order of 
the Coy t;* Section 484 empowers the Gmrt to call upon the defendant, 
either to furnish security to produce and place at the disposal of the Court 
when require^ the property sought to be attached, or such portion thereof 
as may be sufifioient to satisfy the decree, or to appear and show cause 
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why he should not furnish security. Section 485 lays down that in the 
event of the de^ndanb failing to show causa or to furnish the rtquirtd 

security, tha Court may order that the property specified in the appl.ca- 
tion, or such portion thereof as appears sufficient to satisfy sny decree 
which may be passed in the suit, shall be attached.” Section 486 provides 
that the attachment shall be made in the manner herein provine i for the 
attachment of property in execution of a decree for money.” Section 487 
says: If any claim be preferred to tne property attached before 

lungment, such claim shall be investigated in the manner hereinbefore 
provided lor the investigation of claims to property attached in 

execution of a decree for money.” Then we have s. 488, in which 

It IS laid down that, when an order of attachment before judgment is 
passed, the Court which passed the order shall remove ihe at.achment 
Whenever the defendant furnishes the security required together with 
security for the costs of the attachment, or when the suit is dismissed ” 

clearly indicating that in the event of the suit not being di-missed but 

h’ shall subsist. Section 489 then provides that 

attachment before judgment shall not atlect the rights, existing prior to 

to the suit, nor bar any person 

vrotZV defendant from applying for the sale of the 

I ^ !, attachment m execution of such decree.” It would seem 

^at save and except m these tvo classes of cases, the intention of the 
gi-latuie is that an attachment before ju Igment should befullv operative 

blZZVTtV- p'"p»v u u.de,- .Shm.™; 

of th ^ « provisions of this chapter, an J a decree is given in favour 

Jn"rsuch^fcrl”“°‘ 

Tnis section confirms the view which we have just expressed No 

Pointed out by the learned Vakil for [S35] the appel- 
latib, there is no distinct provision in chan xy VIV 

^bich do.l. with .treat .ad «.ch„eat before i„^g™.‘7atiL,%o tbr; 

JjnrTrfa ,1 ®xe°«t'oti of a decree, alienation of the property so attached 
during the continuation of the attachment shall be void as against 
all cldims enforceable under the attachment. But looking at tHa 

sections to which we have just referred as a whofe there 

saL Legislature intended that the 

same efleot should be given to an attachment before judgment as is 

dXee^ ^ P'^ovided m s. 276 in respect to an attachment in execution of a 

f view we think we are supported by the decision in fhA 

of Raj Chunder Royv, I.-sser Chunder Roy (1) where Mr Justif»A TST 

” Vr “ »' “P “i'd “ait “effWo'S 

judgment, expressed the opinion that the nrocess in attachmAnr K t 
judgment is in all respects the same as in cases VlrM 

judgment, and that the effect, namely, of binding the proper^^To 

^event private alienation, is the same in both cases. No doubt as 

been pointed out by the learned Vakil for the appellant ^ 

question that the learned Judge had to decide in that case ’w^^d Iff 

(1) (1865) Bourke, O. C, X39. 
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a'lopb in this case. If we ware to adopt the opposite view, an attaohment 
before judgment would ba entirely fuiile and of no efficacy whatever. 

In this view of the matcer, we are of opinion that the Courts below 
have come to a right conclusion. The result is that the appeal must be 
dismissed with costs. 

M. N R. Appeal dismissed. 


26 G. 536 = 3 C.W.N. 294. 

[336] APPELLATE CIVIL. 

Before Sir Francis W. Maclean, K G.I £?., Ghief Justice^ and Mr. Justice 

Banerjee. 


Nagendra Nath Basu and another {Plaintiffs) v. Satadal 
Ba^ini Basu (Defendant) * L21sb February, 1899.] 

Land Regisfration Act (Bengal AH VII r/lS76), 5. 78— Suii for rtn*. xoithoui registrar 
lion (f name, whether maintai’iable by the Ugal reprfscntQixves — Secession 
Certificiie Act (Vll o/lb89). s. 4, cl. (2) — Dtbl, Mtanxng of. 

A fluit for rent, accruing due partly daring the lifetime of a registered 

proprietor, and p rely after his death, was br'»ugbt by his representatives ; the 
defence was that (he sail was not maintainable inasmuch as the plaint fi-i were 
not registered proprietors, and had no oartificate under the Succession GeriiSoate 
Act. 

Ihld, that 8. 78 of the L\nd Registration Aot is not a bar to the realiz \tion of 
rent accruing due during the li'et ime of the registered proprietor, but a suit for 
rent Hccru’ng due a^ter the death of the registered proprietor is not miintaln- 
able, bv his repre$:eDtatives, without having .their names registered under the 
Land Registration Act. 

Held, also, ihat rent is not a “ debt ’* within the meaning of s. 4 of the 
Succession Certificate Act, and therefore no oertificate of succession is necessary* 

£F., 27 G. 535 (638).] 

« 

This appeal arose out of an aoMon brought' by’ the plaintiffs for 
recovery of arrears of rent which had accruf^d between April and the 4'h 
December 1893. The father of the plaintiffs, who was a registered pro- 
prietor of the property in respect of which rent was claimed, died on th6 
19bh September 1893, and his heirs sol I the property on the 4th D 'oember 
in that year. The defence (inter alia) was that the suit was not maintain- 
able, inasmuch as the pliintiffs had not registera 1 their names under tha 
provisions of the Land Re^iistration Aot. Tlie Court of first instance 
overruled the objection raised by the defendant, and decreed the plaintiffs* 
suit. On apoeal, the Subordinate Judge set aside the deo"*ion of the first 
Court. Fi'dm this de d'iion the plaintiffs appealed t) the High Courc. 
[537] Dr. Ashutosh Mookerjee, for ti»e ai peUants. 

Rahu Tara Kishore Choivdhry, for the respondent. 

The following judgments were delivered by the High Court (MacLEAN, 
G. J., and BaNeRJEE, J.) 

JUDGMENTS. 

Maclean, C. J. — This case in my opinion does not fall within s. 78 
of Bent*al Act VII of 1876. 


* App'al from ApooMate Decree No. 6S6 of IS.)7, agiinst the d-iore^ of B^ba 
BnUorrtm MallicK, Saaordin^ife Julge of 21 Porgu invhs. dated the 12 b of P^briary 
1897. reversing the deoree of Ba)u Ncitya Gopal Sackic, Muusif of Diamoad Haroout, 
dated the 28th of August 1896. 
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The facta are these : The father of the present plaintiff was the regis- 
tered proprietor of the property in question. He died on the 19th September 
1893, and his heirs sold the property on the Ibh December in that year. 
This suit is for the recovery of the rents which accrued between April and 
the 1th December, 1893. As regards the rent accruing between the 19bb 
September, 1893 when the father, the registered proprietor, died, andthelth 
December 1893, when his heirs sold the property, it cannot be recovered, 
for the plaintiffs must be regarded as suing as proprietors, and they were 
not registered as such, and consequently as regards that part of the claim 
they are successfully met by s. 78 of Bengal Act VTI of 1876. But as 
regards the rent accruing between April and the particular date fixed for 
payment, which I understand was some day in July, they are 
entitled in my judgment to maintain the action to recover that amount as 
representatives of their late father. They are not suing as proprietors ; 
they are suing as his heirs, and anything they may recover will belong to 
his estate. Otherwise, if a registered proprietor did not get in his rents, 
then sold the property to a purchaser who registered and the previous pro- 
prietor then died, his representatives could not recover the arrears of rent. 
This cannot be. The answer, as I have said, is that they are suing not 
as themselves proprietors, but as the legal representatives of the late 
registered proprietor, and s. 78 does not apply to such a case. 

A case somewhat similar in principle to the present was recently 
decided by a Division Bench of this Court, of which I happened to be a 
member — Belchambers v. Hussan AH (1). 

[338] It has been suggested that the plaintiffs cannot sue as 
representatives, inasmuch as they have no certificate in accordance with 
the provisions of s. 4 of the Succession Certificate Act VII of 1894. That 
is successfully met by sub-s. 2 of the section, which says that the word 
debt” includes any debt except rent. The debt in this case is for rent. 

Upon these grounds the appeal must be allowed to the extent I have 
indicated, and the appellant must have proportionate costs in this Court 
and in the Court below. 
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Banerjee, J. — I am of the same opinion. I think as regards that 
portion of the claim which is for rent that accrued due during the 
lifetime of the plaintiffs’ father, that is the rent for the first quarter 
of the Bengali year 1300, that it is not in any way barred by the 
provisions of s. 78 of Bengal Act VII of 1876, because that portion of the 
rent the plaintiffs are entitled to claim not merely as proprietors, but 
also as the legal I'epresentatives of the deceased proprietor who was 
registered under Bengal Act VII of 1876, and in whose lifetime it fell 
due. Section 78 bars the claim for rent only when the claim is made 
by the plaintiff as proprietor or manager of an estate or revenue-free 
property, in respect of which he is required by the Act to cause his name 
to be registered, and, as I have just stated above, the plaintiffs are 
entitled to make the claim, not as proprietors for the time when the rent 
accrued, but as legal representatives of the proprietor to whom the rent 
became due. 

Then, it was urged by the learned Vakil for the respondent that, if 'the 
plaintiffs claimed the rent as being money due to the estate of their 
deceased father, they must in the first place produce a succession 
certificate under s. 4 of Act VII of 1889, and in the second place, the 
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claim would in that case be of the Small Cause Court class, and thi& 
second appeal would be barred by s. 586 of the Code of Civil Procedure. 

As to the first contention, as has been pointed out by the learned 

Chief Justice, it is met by sub-s. 2 of s. 4 of Act VII of 1889. As to 

the second objection that, 1 think, is met by art. 8 of the second schedule 

of Act IX of 1887, [539] the claim made by the plaintiffs being one 

for rent. In taking this view, I do not overlook the principle of law that 

a party cannot, by any wilful unwarrantable addition to or modification 

of his claim, oust the jurisdiction of the Court in which the suit ought 

properly to have been brought. I do not think, having regard to the faots- 

of this case, that it is one that comes within the application of that 
principle. 

In regard to the rest of the claim, I have nothing to add to what has- 
been said by the learned Chief Justice, 

Appeal allowed' 


26 C. 339 = 3 C.W.N. 403. 

APPELLATE CIVIL. 

Before Sir Francis W. Maclean, E GJ.E., Chief Justice, and 

Mr. Justice Banerjee, 


Hira Lal Ghose, minor, by his mother and next friend 
Rai Kamini Dassi (Auction-purchaser) v. Chundra Kanto 
Ghose and others (Judgment-debtors),* [23th February. 1899.] 

Second arpeal- Code of Civil Procedure (Act XIV of 1882), ss. 2, 311 and 583- Decree 

Fraud Ques zo-ris relatirg to the execution of ths decree betwceri parties to the suit 
— Auction-purchaser, a third party. 

An application was made by the judcment-debtor apainst the decree-holder and 
the auction-purcbaFer. who was a third party, to have a sale set aside, on the 
ground of irregularity in publishing or conducting the sale, as also on the ground 

fifst justance rejected the application and refused to set 

aside the sale. On appeal to the Subordinate Judge he reversed the decision of 
the first Court. On a second appeal to the High Court by the auction-purchaser 
an objection was taken that no second appeal lay at bis instance. 

Beld, that, inasmuch as the application was under s. 244 of the Civil Procedure 
Code, a second appeal would lie. The question of a right to a second appeal 
does not turn upon who may happen to be the appellant, but upon whether or 
not the case IS one within s. 244 of the Code. ^ 

[F., 25 B. 418; 32 B. 572 (574)= 10 Bom. L.R. 752; 31 0. 385 (390) * 6 C W N 283 * 19 

O.W.N. 136 N ; Appl.. 13 C.L.J. 535 (539) = 15 C.W.N. 685=10 Ind da. ul- 

Appr 6 C.W.N. '279: R.. 27 0. 197 (200) ; 34 M. 417 (421) = 8 lod. Cas. 429 = 81 

(153) = (1910; M.W.N, 662 ; 13 C L J. 957 (261) = 

nan* C.L.J. 489= 12 Ind. Cas. 745 ; 16 C.L, 

J, 96 — 16 Ind. Cas. 976 (976) ; 19 C.L J. 81 = 20 Ind. Cas. 191 : 17 0 W N 602 

(604) = ir> lud. Cas. 202; 16 Ind. Cas. 690 (691); 17 lud. Cas 884 = 8 N L R 177 * 
25 Ind. Cas. 267 ; D„ 10 Ind. Cas. 412 (413).] N.L.K.m. 

II appeal arose out of an applioation to set aside a sale. The 

allegation of the petitioners (two of the judgment-debtors) was that the 
sa e took place about twelve years ago, and that they did not know of the 
sale until the auction-purchaser [540] instituted a regular suit against 
the judgment-dehtor and others to obtain khas possession of the pro^ty, 

Matsumd7r™Ri!ho^lin'‘!‘'%^°’ aRa'nst the order of Babu Kailash Chunder 

throrTer of ^ r of Koolneah, da»od the 5th of September 1898. reversing 
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and summonses were served upon them. The Courb of first instance, 
having held that there was no evidence that the auction-purchaser fraudu- 
lently concealed the fact of the sale from the petitioners, refused to set 
aside the sale on the ground that the application was barred by limitation. 
On appeal the Subordinate Judge reversed the decision of the first Court, 
holding that the application was not time barre i, but he did not decide 
the question whether there was any fraud in the case or not. Against 
this decision the auction-purchaser appealed to the High Court. 

Dr. AsiUosh Mookerjee, and Babu Bepin Bchary Ghose, for the 
appellant. 

Babu Nilmadhuh Bose, and Babu Sib Chandra Palit, for the respondent. 

Tne judgments of the High Court (Maclean. C.J. and BaNER- 
.TEE, J.) were as follow : — 

JUDGMENTS. 

Maclean, C.J. — A preliminary objection is taken that no second 
appeal lies in this case. The appeal arises out of an application by the 
judgment-debtor against the decree-holder and auction-purchaser, to have 
the sale, at which the latter purchased the applicant’s property, set aside 
on the ground, not only of the irregularity mentioned in s. 3ll of the Code 
of Civil Procedure, but also of fraud. Tne application is undoubtedly 
entitled under s. 244 of the Code ; and it is conceded that if the case fall 
within the provisions of that section, a second appeal will lie, but it is con- 
tended for the respondent that the appellant here being the auction- 
purchaser and 80 not a party to the suit, the case is not within the section, 
and that no second appeal lies. It is said that a second appeal will not 
lie when the appellant is neither the judgment-debtor nor the decree- 
holder. I do not think that this distinction is well founded. 

A Division Bench of this Court has recently decided in the case of 
Nemat Chand Kanjiy. Deno Nath Kanji (1) that a [641] second appeal 
will he. at the instance of the judgment-debtor, and that decision was 
followed by another Division Bench of this Court in the case of Bhubon 

Mohw Pal v. hunda Lai Dey (2), la both those cases, the appellant to 
the High Court was the judgment-debtor. 

^ passing to say that the case of Kinoc Khan v. Kawhiz 

Mullah (3) was unconrested. We have sent for our judgment in that case, 
and lb is clear that for same reason or other the case was not contested, 
It must nob consequently be regarded as any authority. 

To appreciate whether a case is, or is not, ^ within s. 244. we 
must consider what the application was, and whether at the time it 
was made, it was an application under the section. It was an application 
by the judgment-debtor against the decree-holder and the* auction- 
purchaser, whose purchase had been confirmed, to have the sale set 
aside. The question was one between the parties to the suit in which 
the decree was passed, the judgment-debtor and the decree-holder, 
relating to the execution of the decree, and was, undoubtedly, an appli- 
cation under that section. The circumstance that the auction-purchaser 
was a party to the application does nob make it any the less a case under 
thesecbion tsea the case of ProsI4n7^o Kum%r Sany il v. Kali Das Sanyal (4).] 

If that be so a second appeal would have lain at the instance of the 
judgnoent-debtor or the decree-holder. Why not at the instance of the 
auction-purchaser, who is the person most directly interested ? 

{’ 2 ) 26 C. 324. 
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A narrow construction ought not to be placed on this section : see 
the case I have just cited. If the contention of the respondent were to 
prevail, we should have to face the anomaly that both the judgment- 
debtor and the decree-holder would have a right of second appeal, but 
that the auction-purchaser, whose sale has been confirmed, and who is 
reallv more materially interested in the matter than the decree-holder, 
[542] would have no such right; whilst if the case were properly within 
tho section, he could not have brought a separate suit in which, if he could 
have brought it, he would have had an appeal to this Court. 

The question of a right to a second appeal does not turn upon who 
may happen to be the appellant, but upon whether or not the case is one 
within s. 244. If, as has been held, both the judgment-debtor and the 
decree-holder have such a right, it is difficulc to appreciate upon what 
ground it should be denied to the auction-purchaser, who is equally a 
party to the proceedings, though not a party to the suit. The judgment- 
debtor brought the auction-purchaser before the Court, and now says 
that, having so brought him there, he is not to have the same rights qua 
appeal as either the judgment-debtor or decree-holder, whilst, at the same 
time, he is to be taken as bound by tho order and barred from bringing a 
separate suit. That does not seem to me to bo right. 

Looking at tho principle of the authorities to which I have referred, 
the contention of the respoudent must, in my opinion, fail. 

Upon the merits the appellant is right. Tho Subordinate Judge has 
decided that the respondent was not barred by the Statute of Limitation, 
and then has proceeded to say off hand that the sale must be set aside, 
without considering the evidence upon that question. The question of 
limitation must be taken as concluded ; but the case must go back to the 
lower Court for a decision upon the evidence whether the sale ought or 
ought not to be set aside. Tho costs will abide tho result. 

Banerjee, J. — I am of the same opinion. The appeal arises out of 
an application for sotting aside a sale in execution of a decree on the 
ground of fraud, and also on the ground of material irregularity in publish- 
ing and conducting the sale which has caused substantial injury to the 
judgment-debtors. The first Court rejected the application on the ground 
that it was barred by limitation. On appeal by the judgment-debtors, the 
lower appellate Court has reversed the order of the first Court and set 
aside the sale, holding that the application was saved from being barred 
by [543] limitation by virtue of the provisions of s. 18 of tho Limitation 
Act, as the decree-holder and the auction-purohaser had kept the judgment- 
debtors from the knowledge of thoir riglit to make this application by 
moans of fraud. Against this order of the lower appellate Court tho 
auction-purchaser has preferred this appeal on the ground that the lower 
appellate Court is wrong in sotting aside the sale without coming to any 
finding either that the sale was brought about by fraud, or that it was 
vitiated by irregularity leading to substantial injury. 

At the hearing of the appeal, a preliminary objection is taken by the 
learned Vakil for the respondent that no second appeal lies, as the case 
cannot come under s. 244 of tho Code of Civil Procedure, the question 
raised not being one between tho parties to the suit, bub being raised by 
tlio auction-purchaser, who was no party to tho suit, and in support of 
this objection tho case of Knioo Khan v. Kairhiz Mullah (1) is cited. 


(1) 1 C, W, N. cc. 
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In answer to the objection it is urged by the learned Vakil for the 
appellant that the question whether a second appeal lies or not will have 
to be determined, nob by considering who the appellant is, but by consider- 
ing what the nature of the question is that was raised in the Court below 
and has been determined by the order appealed against. The question 
involved in the preliminary objection is not quite free from difficulty. 
After a careful consideration of the arguments on both sides, I am of 
opinion that, having regard to the circumstances of this case, the 
preliminary objection ought to be overruled. 

With reference to the case cited by the learned Vakil for the 
respondents, I do nob think it necessary for me to say anything in addition 
tq what has been said in the judgment of the learned Chief Justice. The 
judgment of this Court in that case proceeded upon the footing of there 
being really no contest as to the applicability of the preliminary objection 
to the case. 

Turning now to the reasons urged in support of the objection, I am of 
opinion that the real question for determination is whether what is 
appealed against is a decree within the meaning of s. 2 of the Code of 
Civil Procedure. If it is a decree [64i4] within the definition given in that 
section, this second appeal lies. That definition includes an order 
determining any question mentioned or referred to in s. 244, bub not 
specified in s. 583. Now the question that has been determined in this 
case by the lower appellate Court is that the sale of the judgment-debtor’s 
property is liable to be set aside, it is nob clearly stated on what grounds, 
bub evidently, it would seem, on the ground of fraud. That being so, the 
order appealed against has determined a question which is either mentioned 
or referred to in s. 244, and which is not specified in s. 588. For the 
question whether the sale should be set aside or should be allowed to 
stand, is a question that arose as between the judgment-debtors and the 
decree-holder, and was a question relating to the execution of the decree, 
and it is not specified in s. 588, because cl. 16 of s. 588, which is the only 
portion of the section that can have any bearing upon the present case, 
contemplates only the setting aside of a sale on che ground of material 
irregularity in the conduct of the sale leading to substantial injury as 
provided in s. 312 of the Code of Civil Procedure, and does not apply to an 
application for setting aside a sale on the ground of fraud. 

It was argued by the learned Vakil for the respondents that, although 
that may be so, still as the decree-holder is satisfied with the order of 
the Court below passed in favour of the judgment-debtors, and as the only 
person who questions the correctness of that order is the auction-purcha- 
ser, who is a third party, the case does not come under s. 244 of the 
Code of Civil Procedure. 

Bub the question in the Court below was one between the parties to 
the suit, and though one of the parties interested in the determination of 
that question was the auction-purchaser, a third party, that circumstance 
could nob take the case out of the scope of s. 244. This must be taken to 
be settled by the decision of the Privy Council in the case of Prosunno 
KuiTidT SciTtyOiZ V. KdZi DdS SdtiydZ (1). The fact of the decree-holder not 
appealing, but being apparently satisfied with the order of the lower 
appellate Court, does nob make any difference because [545] what we 
have to consider is whether the order appealed against is one that 
determines any question mentioned or referred to in a. 244, and nob 
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specified in s. 588 ; and fchati condition is satisfied, though after the making 
of the order it might have been accepted by both parties to the suit and 
the order may be contested only by the auction-purchaser. 

Perhaps there may arise cases in which there may be no contest 
between the parties to tiie suit from the beginning, and in such cases it 
would be d*fficult to say that an appeal would lie at the instatice of the 
auction* purchaser ; but that would be so. nob because thf* aucrion-nurcbaser 
was the appellant, bub iiecause the question from the beginning was 
no^ one arising between the parties to the suit within ihe meaning of 
s. 244 of the Code Ti»at, however, is not the case here. Tneview I take 
is in accordance with the decision of this Court in the cases of Nemai 
Ghana Kanji v. Dtno Nath Kanji (l) : Bhuhan Mohan Pal v. Nunda Lai 
Dey (2). 

On the merits of the appeal, it is clear that the appellant's conten- 
tion ought to succeed. F r all that the learned officiating Subordinate 
Judge has found is that as in consequence of the fraudulent conduct of 
the decree- holder and the auction-purchaser, the petitioners were kept from 
the krtowledge of their richt to have the sale set aside, the auplioation is 
not barred by Hmiiation. Tliat maybe quite true, and by leason of the 
frau iulenb conduct of the decree-holder and ttie auction-pnrchaser, the 
applicant may he entitle i to the extension of time provide! for in s. 18 of 
the Limitation Act; and yet the sale may not he vitiated either by fraud 
or by any material irregnbirity which has led to substantial injury. The 
case must, therefore, go back to the lower apnellate Court for the deter- 
mination of the question whether the sale is so vitiated or not. 

S. C. G. Appeal alloioed\ case reniayided. 

t 

?6 C. 546=^3 C.W.N. 336. 

[546] APPELLATE CIVIL. 

Before Mr, Justice Banerjee and Mr. Justice Banipini, 

Sheo Nandan Roy iPUinfip] v. A.todh Roy and others 

{Defendants].^ [2nd February, 1899 ] 

Benqal Tenancy A''t Will of .<?. 110 — Zeraif l)wi — Ra-yit bro'tnht on r land 

bif Right of, onexpiry of lca%fl—Tr,'spis$er — Right of occ»/rt»,ci , — LxabilHy to 

Ejectment, 

Sf'ction 116 of tho Roncal Toninoy Ac*; applies even in a ca«'i where a person is 
brought on tho in ilik’s z-^rait l ind as a raiyal by a lessee for a icrm of \ o irs ; there- 
fore such a person cannot acquire any right of occupancy or non occupancy on 
tho said land, and he. being a trespasser only on tho expiry of tho lease of the 
lessee, is liable to ejectment. 

JI nderfinn v. (3», Oomato^a Dcbia v. Pe^ni Rive 14), and JIurish 

Chunder Roy Chow thru v. Sree. Kilee Mookerje^ (5), referred lo, 

Boiad Lnl Pxkrnshi v, lialu Prtim'inik (6) distinguished. 

[Rel., 24 Ind. Gas. 183 ; R., 34 C. 57=5 C L.J. 181 = 11 C.W.N. 225;. D., 19 Ind. Oas. 
395 (396).] 

This appeal aro^eout of an action brought by the plaintiff to recover 
khas possession of certain lands. Tlie allegation of the plaintiff was 

• Apoeal from Aopollato D'oree No. 2 of 1897, against the decree of Babu Rehary 
Lai i^I'ilick. Subordinate Judge of Sarun, dated the 12th of Septerabrr 1896, affirming 
the decree of Babu Umosh Chunder Sen, Munsif of Chupra. dated the 9ih of March 
1896. 

fl) 2 0, W. N. 691. (2) 26 0. 324. (8) flR69l 4 L.K.Q.B, 170. 

(4) 2 W.R. 155, (5) 22 W.R. 274. (6) 20 0. 703, 
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that the disputed lands were part and parcel of 27 bigahs 6 chittaks of 1899 
zerait land, of which one Mahomed Ishak was the admitted proprietor, Feb. 2. 
who granted a tfiifcfi lease of the said lands to one Ajodh Roy, which 
extended up to 1300 F. S.; that on the expiry of Ajodh Roy's lease in AppeIi- 
1301 F. S. the said lands were settled with hioa; and that on his attempt LATE 
to take possession he was resisted by the defendants. OlVIIi. 


Tdiyati holding of the defendant Ajodh Roy and the remaining 6 bighas 346 = 

were the Tciiy iti holding of the defendant Dava Roy, and that thev bad ^ C.W.N. 
acquired aright of occupancy in them. 339* 


The Munsif held that the lands were the zerait lands of the 
proprietor ; that Ajodh Roy, the former lessee, on the exoiry of his 
[397] lease had no title to the 3 bighas of land claimed by him, and that 
the remaining 6 bighas the defendant Deva Roy had a right to hold, in- 
asmuch as he was holding the lands as a raiyat under the former lessee, 
and accordingly he gave a decree for khas possession in respect of the 3 

bighas claimed by Ajodh Roy, but dismissed the suit in resnect of the 6 
bighas claimed by Deva Roy. 

On appeal by the plaintiff the Subordinate Judge affirmed the deci- 
sion of the Munsif, holding that s. 116 of the Bengal Tenancy Act did 
not apply to tne case, as the plaintiff had failed to show that the 
disputed 6 bighas of laud had been held by the defendant Deva Rov 
under a lease for a term of years or from year to year. 

From this decision the plaintiff appealed to the High Court. 

Babu Dakshmi Narayan Sivgh^ for the appellant. 

Babu Amarendra Nath Ghaiterjee^ and Dr. Asutosh Mookerjee, for the 
respondents. 

The judgment of the High Court (Banerjee and Rampini, JJ.) 
was as follows : — 


JUDGMENT. 


This appeal arises out of a suit brought by the plaintiff, who is the 
lessee of the proprietor, to recover khas possession of certain lands, the 
area of which is stated in the plaint to be 9 bighas 10 cottahs. on the 
allegation that tho^e lands are part of the zerait or private lands of the 
proprietor, and that the defendants have no right to remain on them. 

The defence was a denial of the fact that the lands wore zerait^ and 
the defendants claimed an occupancy right in them. 

The first Court found that the lands were the zerait lands of the 

proprietor : that out of the entire area claimed, which is stated as being 

9 bighas only, a quantity of 3 bighas had been held by the defendant Ajodh 

Roy, the former lessee, without any title upon the expiry of his lease; and 

that the remaining 6 bighas had been held by the defendant Deva Roy as a 

raiyat under the former lessee ; and it gave the plaintiff a decree for khas 

possession in respect of tbe 3 bighas claimed [598] by the defendant 

Ajodh R>y, but dismissed the suit in respect of the 6 bighas claimed bv 
Deva Roy. ^ 


On appeal by the plaintiff, the lower appellate Court has affirmed the 
decree of the first Court, holding that s. 116 of the Bengal Tenancy 
Act did nob apply to this ease, as the plaintiff had failed to show than the 
'6 bighas of land in question, which was found by the first Court to bathe 
zerait land of the proprietor, had been held by the defendant Deva Roy 
under a lease for a term of years or under a lease from year to year. 
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There was a cross-appeal by the defendant Deva Roy, in which it 
was urged that the first Court ought to have held that he was a raiyat 
with a right of occupancy. The cross-appeal was dismissed on the ground 
that it was unnecessary to determine in this case to what class of raiyats 
the defendant Deva Roy belonged. 

Against this decision of the lower appellate Court the plaintiff has 
preferred this second aopeal, and ib is urged on his behalf, first, that 
s. IIG of the Bengal Tenancy Act applies to this case ; secondly, that, if it 
does apply, the defendant Deva Roy had no right to remain on the lands 
after the expiry of the lease of the former thikadar under whom he held ; 
and, thirdly, that the lower appellate Court was wrong in not coming to 
any decision as regards the 10 cottahs of land in excess of the 3 bighas 
and 6 bighas in relation to which alone the rights of the parties had been 
determined by ibs iudgmenb. 

The judgment of the lower appellate Court proceeds on the assump- 
tion that the lands were the proprietor’s zerait lands. The learned Vakil 
for the apoellant contends that the lower appellate Court has in effect 
affirmed the first Court’s finding that the lands were the proprietor’s zerait 
lands. On the other hand, the learned Vakil for the respondents contends 
that there has been no affirmance of the finding of the first Court by the 
lower appellate Court on this point ; and that if the appellant’s contention 
on the point of law as to the meaning of s. 116 of the Bengal Tenancy 
Act be given effect to, it will be necessary to remand the case to the 
lower appellate Court for [349] a finding on the point whether the lands 
were the proprietor’s zerait lands or not. 

We are of opinion that the lower appellate Court has not come to 
any finding of its own upon the question whether the land in dispute was 
the proprietor's zerait land, it having been unnecessary, in the view that 
it took of the law, to arrive at any finding on the point ; and that if the 
view of the law taken by the lower appellate Court is not affirmed, the 
respondents are entitled to a remand, as it was competent to them to ask 
the lower appellate Court to affirm the decree of dismissal made by the 
first Court upon the ground that the laud was not the proprietor’s zerait 
land, they having in the first Court denied that the land was zerait and the 
parties having gone to trial upon an issue on that point. This being 
premised, lot us see how far the opinion of the lower appellate Court that 
s. IIG of the Bengal Tenancy Act is inapplicable to this case is correct. 

It was found by the first Court that the lands were zerait, and for 
the purpose of the present question we must proceed upon the assumption 
that they are so. It is also found that the defendant Deva Roy came 
upon the laud while it was held by the other defendant Ajodh Roy as a 
thikadar under the proprietor under a lease for a term of years ; and the 
question is whether these two ciroumstanoes are not sufficient to bring the 
case within s. 116 of the Bengal Tenancy Act. We are of opinion that 
this question ought to be answered in the affirmative. The section says : 

Nothing in chap. V shall confer a right of occupancy in, and nothing in 
chap. VI shall apply to, a proprietor’s private lands known in Bengal as 
khamar, nij or nijjote, and in Behar as zerait, nij, sir or kainat, when any 
such land is held under a lease for a term of years or under a lease from 
year to year." Here the lands, upon the assumption upon which we are 
now proceeding, were zerait lands, and they were held by the defendant 
Ajodh Roy under a lease for a term of years at the time when the defend- 
ant Deva Roy, who claims the benefit of chap. V and to whom has 
been accorded the benefit of chap. VI by the Court below, came upon tho 
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lands. Therefore, in our opinion, the lands in dispute must be held to be 
excluded from the [S50] operation of chap. V, so far as it confers a right 

of occupancy, and also from the operation of chap. VI of the Bengal 
Tenancy Act. 

It was argued by the learned vakil for the respondents that the true 
meaning of the section is this, that it excludes the operation of chaps. V 
and VI in respect of zerait lands only when such lands are held directly 
under the proprietor by the person who claims the benefit of either of 
those two chapters, under a lease for a term of years or under a lease from 
year to year ; and that when such lands are held by the person claiming 
an occupancy or a non-occupancy right (and the latter is a very substan- 
tial right, regard being had to s. 44 of the Act) not directly under the 
proprietor, but under a lessee, that is a tenure-holder under the proprietor, 
the acquisition of an occupancy or a non-occupancy right, as the case may 
be, cannot be prevented ; in other words, that the section applies only to 
cases where the proprietor retains his zerait lands as such directly under him, 
without interposing any tenure-holder between him and the actual raiyat, 
and takes the precaution of letting in raiyats either under leases for terms of 
years or under leases from year to year. The language of the section is 
not very clear, and the question raised before us is not altogether free from 
doubt ; but after weighing the conflicting considerations that arise, we are 
of opinion that the construction which the learned vakil for the appellant 
seeks to put upon it is the true construction, and our reason is shortly 
this : As we understand the section, its object is evidently to exclude the 
proprietor's private lands from the operation of chaps. V and VI of the 
Bengal Tenancy Act, provided that the proprietor has taken a certain 
precaution which is indicated by the concluding words of the section, 
where any such land is held under a lease for a term of vears or under a 
lease from year to year.** The question then arises — held by whom? The 
learned vakil for the appellant answers “ held by any one whether a 
thikadar or a raiyat to whom the proprietor has let it out,*’ And this 
answer is quite in accordance with the language of the section, the Legis- 
lature not having said “ where such land is held by a raiyat:* On the 
other hand, the learned vakil for the respondents contends that the section 
applies only where the land is held by a raiyat who alone [551] can claim 
the benefit of chaps. V and VI under a lease for a term of years or under a 
lease from year to year. But this construction is in the first place open 
to the objection that it interpolates the words, “ by a raiyat *’ after the 
words is held,*’ and in the second place there is this further difficulty in 
the way of our accepting it. that it vmuld prevent the protection contem- 
plated by the section from being operative, although the landlord may take 
the precaution of leasing the land to the person to whom he lets it for a 
term of years or from year to year. Take the ease of a proprietor, for 
instance, who has lands that are admittedly his private lands, which are 
partially let out to raiyats under leases for short periods, and suppose that 
he leases the whole of his zerait lands to a farmer for a term of years 
slightly longer than the longest term for which any of the raiyats holds 
the same. Upon the expiry of the lease to the farmer the landlord will be 

j 1 , 1 ^ possession from any of the raiyats, because 

the mtyats will then have held the land after the expiry of their leases 
under the farmer, and after the interposition of the farmer or tenure- 
holder had. according to the respondents* contention, destroyed the 
zerait character of the lands. We do not think that such a result 
could have been intended. If the proprietor lets out his private lands 
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either under a lease for a term of years or under a lease from year 
to year, in our opinion he does all that is necessary to be done by 
him under s. 116 of the Bengal Tenancy Act to entitle him to the protec- 
tion of that section so as to have his zerait lands secured against being 
burdened vviti) any occupancy or non-occupancy rights in favour of 
raiyats contemplated in chaps. V and VI ; and this having been done with 
reference to the lands in dispute, s. 116 of the Bengal Tenancy Act applies 
to this case. 

Then arises the question, the subject of the second contention on behalf 
of the appellant, namely, whether upon that view of the case the 
defendant Deva Roy, on the expiry of the former thika<^ar's lease, ceased 
to have any right in the lands. He having been brought on the land by 
his lau'dord, who was a lessee under the proprietor for a limited term of 
years, p>ima facie his right would come to an end upon the expiry of his 
landlord’s lease. Tins view is in accordance with general principles [552] 
— see the case of Henderson v. Sqnire (1), and also the c\ses of Oomatara 
Debia. v. Peena Bibee (2), and Hurish Chunder Roy Chowdhry v. Sree 
Kalee Mukcrjee (3). 

It was argued upon the authority ot Binad Lai Pnkrashi v. Kalu 
Pramamk (4) that the mere fact of the title of the person who inducts a 
raiyat upon any land ceasing or being non-existent, would not be 
sufficient to show that, the raiyat' s title ceased or did not exist. We are 
of opinion that that case can have no application to a case like the present. 
The ground for the decision in that case was, as stated in t ie judgment of 
the learned Chief Justice, that the only right of the person who has 
obtained possession of the zemindari is to the rent payable for the land 
and not to obtain khas possession of the land itself unless he can do so 
under the provisions of the Bengal Tenancy Act ; and tiiab ground is not 
applicable to zerait \a.nds protected by s. 116, the primary character of 
such lands being that the proprietor is entitled to be in khas possession of 
them, and no raiyat can acquire any occupancy or non-occupanoy right 
in them. 

In this vievv of the case, and for the reasons we have stated at the 
outset, it becomes necessary to remand the case to the lower appellate 
Court for disposal after determination of the question whether the lands 
are really the proprietor’s zerait lands; and we think it is also necessary 
to remand it for the determination of the question raised in the third 
contention on behalf of the appellant, namely, what ra'e the rights of the 
parties in respect of the ton oottahs of land in regard to which the Courts 
below have come to no finding. 

The costs will abide the result. 

s. c. G. Appeal allowed : case remanded. 


(1) (IflfiO) L.R 4 Q.B. 170. (2) 2 \V R. 165. 

(3) 22 W.R. 274. (4t 20 C. 708. 
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[553] APPELLATE CIVIL. 

Before Mr. Justice Hill and Mr. Justice Rampini. 


Dilbar Sardar and ANOTHER (Defendants) v. HoSEiN Ali 

BiiPARI (Plaintiff).^ [26ih January, 1899. J 

Co-sharers- Joint possessing Suit tor~Effect of purchase of aright ot occv pour y, not 
transferable by cus> w, bu a co sharer landlord wdhout the consent cf the other co- 
sharer — Abandonment — Right to partition* 

In a suit to r-^cover jiiot possession of an occupancy holding in respect of his 
share by a co-sharer landlord, on the ground that ihe defendant acquired no title 
by the purchase of the said holding, as it was not transferable by custom and 
that there was an abandonment of the holding by the former tenant, the defence 
{%nUr aha) was that the plaintiff was not entitled to jfdnt possession, and that 
be could not g^t any relief except by bringi. g a suit for pirtition inasmuch as 
thov ithe plainiifl ^nd fihe defendants) were joint proprietrr.'^, 

field, that the plaint ff was entitled to the relief claimed, and that the claim 
for j int possession wi hout partition was maintainable. 

TPufion Co V. Ramchund Dutt {\), and Lachmeswar Singh v, Manowar 
Muss t‘i distinguished. 

[R.. 15 C.W N. JS8 (189) =7 Ind. Cas. 124 (125) ; 14 C.P.L.R. 76 (79) ; 17 C. P, L. 
rC. 17 (18). J 


The facts of this case are shortly these : The lane's in dispute 
appertained to two taluks, of which the plaintiff was the owner of a 
fourte^en annas si. are and t he remaining two annas belonged to tlie defend- 

u allegation was that oefeneants Nos. 3 

and 4 had rights of occupancy in the disputed lands ; that def. ndant No. 1 

purchased the occuoancy holding of defendant No. 3 in execution of a 
decree for money against him. whilst the defendants Nos. 1 and 2 purchased 
the occupancy holding of defendant No. 4 by a private sale; that by 

trie"? defendants Nos. 1 and 2 did not acquire any 

right to the di.^puted lands, inasmuch as the right of occupancy was not 

transferable by custom or by local usage ; that the defendants had no right 

the said lands to the extent of the plaintiff’s share 
p54J wuhou^ his consent; that defendants Nos. 3 and 4. since the sale, 
had abandoned the hoi ling, and left the place, and that the plaintiff was 

entitled to recover possession of the disputed lands to the extent of his 
share, with mesne profits. 

There wore two suits, and the defendants Nos. 1 and 2, in each of 

these suits, pleaded {inter aha) that the plaintiff’s claim was bad for 

misjoinder of causes of action ; that it was barred bv limitation • that 

inasmuch as they were c -sharers, the plaintiff’s claim for khas po.>.session 

without partition was not maintainable: and that there was not such a 

forfeiture of the right of occupancy as would entitle the plaintiff to get a 
decree for khas possession. ' 

The Munsif overruled the objections of the defendants, decreed the 

suits, and ordered that the plaintiff should recover possession of the fourteen 

annas share rjf the disputed laud in each of the suits in ijmali with the 

defenda,nt8 Nos. 1 and 2. On appeal the Subordinate Judge confirmed 
the decision of the first Court. connrmea 


(1) 18 0. 10=17 I. A. no. (2) 19 0, 253 = 19 I.A. 48. 
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Against this decision the defendants appealed to the High Court. 
Babu Hareiidra Narayan Milter, for the appellants. 

Dr. Rash Behary Ghosh, and Babu Jogesh Ghunder Be, for the 
respondent. 

The judgment of the High Court (Hill and Eampini, JJ.) was aa 
follows : — 


26 C. 533. JUDGMENT. 

The appellants in this Court are, it appear?, co-proprietors with the 
plaintiff in a certain taluk, the former holding a two-anna and the latter a 
fourteen-anna share thereof. 

it also appears that the appellants obtained a money decree against 

one of the tenants holding under the talukdars as a body, and in execution 

of that decree they brought the holding to sale, purchased it themselves, 

and obtained possession. The holding in question was an occupancy 

holding , and it has been found, as a matter of fact, ihat in that particular 

locality occupancy holdings are not transferable without the consent of the 
landlord. 

The plaintiff brought the present suit for the purpose of regaining 

joiou possession along with the appellants of the lands comprised in the 
holding in question. 

[556] Both the Courts below have decreed in bis favour, and have 
restored the plaintiff to joint possession of the land. 

In this Court it is contended that the form of the suit was miscon- 
ceived, and that the plaintiff, if entitled to any relief whatever, is entitled 
only to a partition of the estate. No authority has been cited for this 
proposition, but reliance has been placed upon a remark made in the 
judgment which was delivered in the case of Palakdhari Rai v. Mayiners (l)f 
which possibly, so far as it goes, may tend to sustain the contention. 
That, however, is merely an obiter dictum ; and there is no doubt that the 
view of this Court has been, so far as we are aware, for a long series of 
years to the contrary effect. Reliance has also been placed upon the 
well-known cases of Watson and Co. v. Ramchund Dull (2) and Lachineswar 
Smgh V. Majiotoar Ilossein (3). The cases are, however, in our opinion, 
deal ly distinguishable from the present. Upon the findings of fact arrived 
at by the Courts below, the present case might thus be stated : A two- 
anna sharer in the taluk has, without the consent of his co-sliarers, expelled 
(for it comes to that) one of the common tenants of tho talukdars, and 
has possessed himself to tho exclusion of his co-shareis of the lauds held 
by him. But this is not a case such as is contemplated by either of the 
decisions cited. For there are in this case no considerations whatever of 
an equitable kind, so far as we can perceive, to sustain the claim brought 
forward by the appellants to retain possession of the land from which 
they have expelled the tenants to the exclusion of their co-sharers. 

As to the question of abandonment, it has been held by the Courts 
below (and we think correctly) that, as a matter of fact, there has been an 
abandonment on the part of the occupancy tenant ; that that abandonment 
has been acquiesced in by tho landlords, and consequently, there having 
been consent to the termination of the tenancy on tho part of both the 
tenaiHs and the landlord, the tenancy must be taken to have determined, 

[556] Then the question of mesne profits was raised. Apparently 
the Couibs below have given the plaintiff a decree for mesne profitSi not 

(I) 23 0. 179 (185), (2) is C. 10 = 17 I. A. HO. (3) 19 0. 263 = 19 1.A. 48,. 
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on the footing of the rent previously received from the tenant who was in 
occupation of the land, hut on the footing of the profits which might have 
been realized from the land, if nroperly used and cultivated. It is 
contended here, however, that all that the plaintiff is entitled to is mesne 
profits at the rate paid previously by the occupancy tenants by way of 
rent. Wo see no reason, however, for dissenting from the view of the 
lower Courts on this question. The defendants have possessed themselves 
wrongfully of these lands to the exclusion of the co-sharer, and we there- 
fore think, so far as that question is concerned, they are liable for mesne 
profits, and we think they ought to pav them, not merely at the rate of 
rent paid by the tenant for the holding, but upon the ordinary footing of 
the profits which might have been derived in the course of cultivation from 
the land. 

These being our views, we dismiss the appeal with costs. 

S* C. G. Appeal dismissed. 


26 C. 556. 

APPELLATE CIVIL. 

Before Mr, Justice Hill and Mr, Justice Bampini. 


Narohary Jana (Appellant) v. Hari Charan Pramanick 
AND OTHERS (Respondents) J [2nd May, 1899.] 


Second Appeal— Bengal Tenancy Act (VIII o/ 1885), ss, 105. 108 — Order of Special 
Judge as to standard of measurement of lands. 


An order of the Special Judge as to the length of the standard of measurement 

certain lands is not a decision in a case under s. 106 of 

the Bengal Tenancy Act, and therefore no second appeal lies from such an order 
to the High Court. 


Mathura MohunLahiri v. Uma Sundari Bebi (1), and Denau 
Kxssori Chowdhrani (2), distinguished. 


Kazi V. Nobin 


t appeal, preferred by the landlord, against an order 

of the Special Judge of Midnapore, holding that no appeal lay to him 
from the order of the Settlement Officer, who had held that the standard 
of measurement to be used in measuring the lands of a village, named 
Joyram Chuck, was a pole of 7 feet 6 inches. The appellant, who was the 
landlord of tne village, contended that the standard of measurement was 
a pole of 7 feet 5i inches. When the appeal was preferred to the Special 
Judge, the Settlement Officer had done nothing but settle the length of 
the measure ; he had not measured the lands, nor ascertained the area of 
the tenant’s holdings, nor either recorded or settled rents. On appeal the 
Special Judge held that the question of the standard of measurement 
could not affect any of the records which form the record of rights, and 
that no appeal lay to him from the decision of the Settlement Officer 
which was not a decision under chap. X of the Bengal Tenancv Act 

(VIII of 1885), and dismissed the appeal. From this decision the landlord 
appealed to the High Court. 


Appeal from Appellate Decree No. 2029 of 1897, against the decree of TT R FT 
Coxe. Esq., District Judge of Midnapur, dated the 9th of August 1897 affirming ' the 

thriSth Chatterjee. Settlement Offica^r of that Distr“t dated 

(1) 25 O. 34. ^2) 24 G. 462. 
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Babu Jagai Chandra Banerjee, on behalf of the respondents, raised 
the objection that no appeal lay to the High C:>urt from the order of tho 
Special Judge, as his decision did not come under s. 106 of the Act. 

Babu Hara Ohaiidra OhaJcravarLi^ forthe apnellatit. — A second apneal 
ooes lie to this Court The cases of Mathura Mohitn Bahiri v. Uma 
Sundari Debi (l) and Dengu Kazi v. Nobin Kissori Ghowdhrani (2) are 
entirely in favour of a second appeal. 

The decision of the High Court (Hill and Eampini, JJ.) was as 
follows : — 


JUDGMENT. 


This is a second appeal against an order of the Special Judge of 
Midnapore, dated the 9bh August 1897, holding that no appeal lies to 
him from an order of a Settlement Officer, finding that the standard of 
measurement to be use 1 in measuring the lands of a village, named 
Joyram Cliuck, is a pole of 7 feet 9 inches. The appellant, who is the 
landlord of the v ll ige, contendei that the standard of measurement is a 
pole of 7 feet inches. 

[550] It appears to us (1) that no second appeal lies to us, and 

(2) that the decision of the Special Judge is right and that no appeal lav 
to him. 

We think no second appeal lies to us because the decision of the 
Special Judge is not a decision in a case under s. 106 of the former chap. X 
of the Bengal Tenancy Act, which was in force when the order of the 
Special Judge was passed. The dispute between the parties was not 
a dispute as to the correctness of an entry in the record of rights for the 
following reasons : (l) there is no entry in any record of rights as to the 
standard of measurement; (2) no record of rights his been made or is at 
present being made ; and (3) there is at present nothing to show that the 
question of length of the sian lard of measurment will even indirectly 
affect any entry in the record of rights. 

The learned pleader who anpears for the aopellant, however, relies 
on the cases of Mathura Mohan Lahiri v. C7ma Sundari Debi{\) and Dengu 
Kazi v. Nobin Kissori GhowdhraJii (2), under the former of which he con- 
tends a second appeal does lie to this Court from a decision of a Sittlement 
Officer about the standard of measurement, and tlio second of which shows 
that a dispute raav be raised at any time about an entry or even a pronosed 
entry in the record of rights. But the facts of the case of Mathura Mohun 
Lahiri v. Uma Sundari Debt (1) are very different from those of the 
present one In that case there had been a measurement, the landlords 
had applied for a settlement of rents, and the parties disputed, not only in 
respect of the standard of measurement, but as to whether the tenants 
were in possession of excess lands, and whether they held their lands on 

a consolidated rent or not. There was an appeal to the Soeoial Judge on 
all these points. 


The facts of the present case are quite different. The Settlement 
Officer at the time when his decision now under appeal was passed had, 
as far as we can see, done notliing but settle the length of the measure 
he was a^out to use in the measurement [559] of the lands of the 
village.^ He had not measured the lands, ascertained the area of the 
tenants holdings or either recorded or settled rents. There was then no 
record of rights and no entry or even proposed entry in a record of rights. 


(1) 25 0. 34. 



(2) 24 0. 469. 
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and hence we consider neither o£ the cases cited hy the pleader has any 
applicatiOD to the present case. 

^ ‘■lie Special Judge has pointed out that the question of the 

standard of measurement cannot affect any of the records which form the 
record of rights. These are the khewat and khatian — see the Govern- 
ment rules under the Tenancy Act, chap. VI, rule 8. The former is a 
record of proprietary interests. The latter is a record of tenants’ rights 
t^he entries in which only can form the subject of dispute between tho 
parties to this case. But the area of the tenants’ holdings in the khatian 

QO ‘S in accordance with 

s. 92 of the Act and rule 64 of the Board’s Settlement Manual. The question 

ot the local standard of measurement cannot affect the entries in these 

columns. The only columns the entries in which may possibly be affected 

by the question of the local standard of measurement are columns 9 and 

W. In column 9 is recorded the existing rent. If this is a lump rental 

ne question of the standard of measurement cannot affect it If it is a 

fluctuating rental at so many rupees per bigha, it may affect it. But it 

remains to bo seen what entry will be made in this column. Column 10 

IS entered the rent settled by the Settlement 

d!r<7 : settle any rent. He will not have to 

o so, unless the ratyats are found in possession of excess lands. Hence 

there is at present no certainty nor indeed any reasonable ground for sup- 

q on of the local standard of measurement. The contention of the 
SSers.^ior^^'"' ** * objection ” under s. 105. nor a ” dispute ” 

s 105 of the Settlement Officer, being an order neither under 

s. lOo, s. 106 nor. s. 107, is not a decision under chap. X of the Act - for 

oa^decide tbe chapter under which a Settlement Officer 
can decide [360] anything. That being so. no appeal lav from his order 

to the Special Judge under s. 108 (2), and the Special Judge’s order not 

1 06. no second appeal lies to us under s. 108 {3) 
We accordingly dismiss this appeal with costs. 

Appeal dismissed. 


26 C. 660 = 3 C.W.N. 412. 

CRIMINAL REFERENCE. 

Before Mr. Justice Prinsep and Mr. Justice Stanley. 

Queen-Empress v. Mati Lal Lahiri.” [2 nd March. 1899.] 

f Procedure Code Uct Fr/' 1898 ) 

5S (2), 234~Crinitna; breach of trust by public servant— AcQuitin 1 ^w^>r/‘* 
new accounts for a period , xtendi^TovJr iwo ^a?^ 

V oMfiqsf* 7“ 'V"® Criminal Procedure Code lAot 

V of 1898), does not apply to a charge under s. 477A of the Penal 

applies only to criminal breach of trust or dishonest misappropriXn of 
CAppl., 4 Bom R R. 433 (434) ; Rel. on. 41 O. 722 = 18 C.W N Tl52= iTcv 

Cas%7“8./"- = " Cr.L.J. =iln"d! 

This was a reference under s 307 of tho i t% 

dure by the Officiating Sessions Judge of the Assam V^lC’Ss^.T;®' 
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26 Cal. 561 Indian decisions, new series [Yol. 

The accused Mafci Lai Lahiri was tried ia the month of March 1897 
before a jury on a charge under s. 409 of the Indian Penal Code of having, 
as Treasurer of the Dhubri Goliectorate, embezzled Government stamps 
of the value of Rs. 18,493. The jury acquitted the accused ; but the 
Sessions Judge, being dissatisfied with the verdict of the jury, referred the 
case to the High Court under 8.307 of the Criminal Procedure Code. 
The High Court (HlLL and JENKINS, JJ.) upon that reference, on the 
30th July 1897, directed that the case should be retried. 

The retrial was held on the 29bh of October 1897 and following days, 
when a majority of the jury again found the accused not guilty, and 
again the Sessions Judge, disapproving of the verdict, referred the case to 
the High Court under the above-mentioned [561] section. The charge 
was in these terms so far as is material, viz, : — 

“That you, between Juno 1894 and October 1896 (inclusive), at 
Dhubri, being entrusted with property in your capacity as the Treasurer 
of the Government Treasury at Dhubri, committed criminal breach of 
trust in respect of that property, viz,, in respect of stamps or the value 
thereof to the extent of Rs. 18,493-15*6.” 

In directing a retrial Mr, Justice Hill pointed out that the order of 
the Court was nob connected with the merits of the case but was founded 
solely on the nature of the charge which embraced a series of ssparabe 
defalcations extending over a period of considerably more than two years, 
and that, according to the recent decisions when a charge was based, as 
in this case, on a general deficiency in accounting, the charge must be 
limited to three specific acts of raisapnropriation committed within a 
period of twelve months. Mr. Justice Jenkins assigned the same reasons 
for setting aside the proceedings and directing a retrial. These cases were 
tried under the Code of 1882 and before the law had been altered in 
respect of such charges by s. 222 (2) of the Code of 1898. 

Frash charges under s. 409 of the Penal Code were framed giving 
particulars of three acts of misappropriation ; and a new charge was added 
under s. 477A of the Penal Code. The added charge was : — 

“That you being employed as Treasurer at the Dhubri Treasury, and 
in such capacity being authorized to soil stamps of different denominations 
to the public, and being require ! to keep correct accounts of the sale of 
stamps, and to credit daily the sale-proceeds to the said Treasury, wilfully 
and with intent to defraud, between June 1894 and October 1396 (inclusive), 
falsified the accounts and registers of the sale of stamps and thereby com- 
mitted an offence punishable under s. 477A of the Indian Penal Code and 
within the cognizance of the Court of Sessions.” 

At the second retrial the accused was again acquitted by the jury, 
and the case was again referred to the High Court, the Judge expressing 
his opinion that the accuscvl was guilty under s. 477 A of the Penal Code 
and not guilty on the other charges. 

Mr. Garth. Mr. P. L. Roy, Mr. B, Chakravati, and Babu Gobind 
Chitnder Dcy Roy, for the accused. 

[562] Babu Dasarathi Sanyal, for the Crown. 

JUDGMENT. 

The judgment of the High Court (Prinsep and STANLEY. JJ.) after 
stating the facts, proceeded as follows: — 

It appears that on the hearing of this reference the learned vakil 
who appeared for the prosecution stated to the Court that he was in a 
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iposifcion to specify three acts of misappropriation by the accused which 1899 
might properly be made the basis of a charge against him, and Mr. Justice Maboh 2. 

Hill expressed his regret that, this being so, the trial should have been 

allowed to proceed to an abortive issue upon the charge as it then stood. CaiMINAI# 
New charges were framed under s. 409, giving particulars of three acts of Refer- 
alleged criminal breach of trust on the part of the accused. In addition 
to these an entirely new charge was added under s- 477A of the Indian 
Penal Code in the following terms (1). 

This charge is an obvious departure from the charge upon which the 
accused had been, after two lengthened trials, acquitted by the jury, and 
would appear to have been added with the object of avoiding the necessity 
•of specifying in the indictment particulars of the items of official miscon- 
duct which the High Court considered it requisite that the prosecution 
should specify. 

The accused again pleaded not guilty to the charges, and a lengthened 
investigation ensued, after which the jury unanimously acquitted the 
accused. 

Again the Sessions Judge has for the third time felt it to be his duty 
to refer the case to the High Court for orders, being satisfied, as be says, 
that the accused committed an offence under s. 477 A of the Indian Penal 
Code. Ho considers that the accused was rightly acquitted upon the 
other charges. 

Counsel on behalf of the accused has before us raised two preliminary 
objections to the review of the case. In the first place he argues that the 
formulating by the Magistrate of an additional and distinct charge 
under s. 477A was not justified under the circumstances, and having 
regard to what occurred on the previous trials and on the references 
to the High Court, that the accused ought to have been tried under 
[563] s. 409 of the Indian Penal Code alone. In the next place he 
contended that the charge as framed under s, 477A was defective as being 
an arraignment of the accused on general acts of falsification of accounts 
extending over a period of nearly two and a half years. 

As regards the first point taken by Counsel for the accused we think 
that it is doubtful whether on the former reference the parties ever 
•contemplated that under the order of the Court an entirely new charge 
might be framed against the accused, but looking at the terms of the order 
we cannot say that the Magistrate and Sessions Judge over-stepped the 
limit of their powers. 

As to the second objection more serious considerations arise. In place 
of the charge of criminal breach of trust the accused is charged with a 
general falsification of his accounts fora period extending from May 1894 
to O.jtober 1896. No particulars whatever of any falsification are 
epeoified, but the accused is put upon his trial on a vague and general 
allegation of falsification of his accounts during a period of nearly 
two years and a half. It would seem to us that this charge was 
in all probability framed with the object of relieving, if possible, the 
prosecution from the obligation which lay upon them in respect of 
the charges under s. 409 of proving specific acts of misappropriation. 

Has it done so ? We think not. Every act of falsification of a book or 
account in our opinion would amount to an offence under the Code under 
s, 234 of the Co3e of Criminal Procedure. An accused can only be charged 
^nd triad at one trial for any number of offences of the same kind not 


(1) 26 C. 561. 
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exceeding three committed within the space of one year. The explanation 
appended to s. 477 A does not purport to override this section. In the 
present case it does not appear what number of acts of falsification are 
complained of, bub the Sessions Judge finds that false entries were systema- 
tically made by the accused for the period above referred to — a period of 
nearly two years and a half. The papers alleged to have been falsified 
consisted of single Lock Registers and monthly returns. The charge does 
nob specify any particular single Lock Register or monthly return which 
was so falsified. [564] The alteration in the law by s. 222 (2) of the Code 
of 1898 does not apply to a charge under s. 477A of the Penal Code. It 

applies only to criminal breach of trust or dishonest misappropriation of 
money. 

It appears to us for the foregoing reasons that the charge formulated 
under s. 477A was irregular, if not absolutely illegal. 

The Sessions Judge, as we have stated, finds that the charges under 
8. 409 are unsustainable. We are of opinion for the reasons above stated 
that the second objection advanced by Counsel for the accused is well 
founded, and we rule accordingly ; and* under all the circumstances, and 
having regii rd to the protracted nature of this prosecution, to the fact that 
the accused has suffered considerably from the admittedly untenable charges 
upon which he was originally tried, and to the fact that he has been in 
confinement for upwards of a year and a half while these abortive 
proceedings were being prosecuted, we think that in the ends of justice it 
is undesiiable that further proceedings against the accused be taken, 

and we accordingly so direct ; and we order that the accused be forthwith, 
discharged from custody. 


P. K. D. 


26 C. 564 (F.B.) = 3 C W.N. 464, 

FULL BENCH. 

Before Sir Francis W. Maclean, K.C.LE,, Chief Jnstice, Mr. Justice 
Macpherson, Mr. Justice Ghose, Mr. Justice Hill and 

Mr. Justice Jenkins. 

ShaROOP DaSS Mondal {Defendant) v. JOGGESSUR ROY ChOWDHRY 

IPlaintiff).^^ [llbh April, 1899.] 

Lunifntxon o/ 1877), 5c;i. /I. arts. 32 and 120 and liS—Benaal Tenancv Act 

{VIII of 1885). ss. 25 at,d 16o-Sm?^ tocompel the dtfndani tofill up a tank andto 
pay civiptnsation, or in the altcrnaUic for khas possession. 

brought by a landloid against a tenant where the primary rebel 
sought was a mandatory injunction directing the defendant to fill up [5651 a 
tank exoivatod by him in contravention of the terms of the tenancy and to nay 
damages to the plaintifi for bis wrongful act, and where the secondary rebel 
sought was ejectment, the defence {inter olia) was that the suit was barred by 

Held, that art. 32 of soh. II of the Limitation Act {XV of 1877) annlied to fh® 
case, and the suit was barred by limitation. appbed to the 

rr 26 B^To fS' "■ Gongadhar v. Zahurriya (3). approved. 

15 Ind.Cas. 286= 124 P.R 1912=.aPT R 
^ M.L.T. 278 = 18 M.L.J. 602.] ’ P-L.R*. 


^eoreo No:852 of 1897. 

' ^ (2) 8 A. 446. 
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This appeal arose out of an action brought by the landlord against 
a tenant for ejectment and compensation. The plaintiff’s allegation was 
that the defendant had excavated a tank on the land rendering it unfit for 
the purposes of the tenancy, and be therefore prayed that the defendant 
might be directed to fill up the tank and to pay damages to him, failing 
which the Court might award khas possession of the said land to the plain- 
tiff, The •defence {i/itef dlid) was that the suit was barred by limitation, 

inasmuch as it was brought more than two years after the date of the 
excavation of the tank. 


The Court of first instance decreed the plaintiff’s suit on the ground 
that art. 120 of the Limitation Act applied to the case, and the plaintiff 
was entitled to bring his suit within six years from the time of the 
excavation of the tank. On appeal, the Subordinate Judge upheld the 
decision of the first Court, Against this decision the defendant appealed 
to the High Court. On the appeal coming on for hearing the case was 
referred to a Eull Bench by Maclban, C. J., and Bankejeb, J., on the 
lOth^January 1699, with the following opinion: — 

In this appeal, which arises out of a suit brought by the plaintiff- 
respondent to compel the defendant, a tenant under him, to fill up a tank 
and to pay compensation, or, in the alternative, to recover */ias possession 
of the land on which the tank has been excavated, one of the questions 
for determination is whether the suit, which, according to the findine 
of the first Court, not displaced by the lower appellate Court, was 

but less than six years after the excavation 
by limitation ; in other words whether art. 32 

or art. 120 of the second schedule of the Limitation Act applies to the 
case. * 


Upon that question there is a conflict of decisions in this Court the 
OH.ss ot Kedarnath Nag v. Ehettur Paul Syitirutno (1) laying it down that 
a suit like the present is governed by art. 120 of the second schedule of the 
L^itation Act and is not barred if brought within six years from the 
^me when the cause of action arose, while the case of Soman Gove v 
SagAuftir 0}ha (2) decides that such a suit comes under art. 32, and is bfrred 

tiTn two years from the date when the land is perverted 

^ purpose There being this conflict of decisions, the 

question must be referred for determination to a Eull Bench ; and as the 
question arises m a second appeal the whole case must be so referred ” 
iiabu Joy Gohind Shome, for the appellant. 

Babu Jogendra Ghunder Ghose and Baba 
Satis Ghunder Ghose, for the respondent. 

Bench (Maclean, C.J..and Maophbrson 
Ghose, Hill and Jenkins, JJ.) was as follows : 


1899 

April ii, 
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Bench. 
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JUDGMENT. 

Maclean, O.J.--The question submitted for our consideration is 

whether art. 32 or art. 120 of the second schedule of the Limitation Act 
applies to the present case. 

To ascertain this, we must consider what was the nature of the suit 
and what was the relief sought. The primary relief sought was in effect a 
mandatory injunction directing defendant to fill up the tank in question 
and to pay the plaintiff compensation for his alleged wrongful Lt ; the 
secondary relief was for ejectment. We say secondary, for the ejectment 
^8 not to follow, andoould not follow, save u pon failure of the defendant 

(1) 6 0. 34. ^2) 24 C. 160, 
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to fill up the tank and make the compensation ; it was contingent on that 

failure. For the tort complained of, the plaintiff had three remedies, 

(l) damages. (2) a mandatory injunction, and(3) ejectment, contingent upon 

the tenant not complying with certain conditions. This being the nature 

of [567] his suit, under which article of the Limitation Act does the case 

come ? If under art. 32, the plaintiff is barred ; if under art. 120, he is not. 

• 

Article 32 is as follows : “ Against one who having a right to use 
property for specific purposes perverts it to other purposes.” As a general 
principle, in construing this Act of the Legislature we ought not to regard 
a case as coming under art. 120, unless clearly satisfied that it does not 
come under one of the many articles dealing with specific cases. Further, 
if there be two articles which may cover the case, the one, however, more 
general and the other more particular or specific, as a principle of construc- 
tion the more particular and specific article ought to be regarded as the 
one governing the case. It cannot be successfully contended that, reading 
the language used according to its usual and ordinary acceptance, the 
words of art. 32 are not sufficiently wide to cover the present case. The 
case is clearly within the words of the article : it is the precise case 
provided for by the article. The defendant is one, who, having a right to 
use the oroperby demised to him for agricultural purposes, has perverted it 
to another purpose, that of a tank. Upon what principle then can 
we properly say that the article cannot apoly ? We are invited rather to 
wander into the jungle of speculation than follow the beaten track defined 
by the language used. 


It is contended for the respondent, and this was the stress of his con- 
tention, that this is an action based upon, or framed under, s. 155 of the 
Bengal Tenancy Act, 1885, and that, as that Act was notin existence when 
the Limitation Act of 1377 was passed, the Legislature could not have in- 
tended that art. 32 of the latter Act should apply to cases framed under the 
provisions of the former Acb.| 


This appears tons a fallacy. Suits against a tenant for perverting 
property to purposes other than those for which he had the right to use it 
were well known before the Bengal Tenancy Act of 1885, though before 
that Act there might have been no right to eject for such perversion 
independent of contract, Section 155 creates no fresh class of suit ; it affords 
[568] no fresh cause of action ; it only provides that in ejectment suits a 
tenant may obtain relief against forfeiture on certain terms. It would 
be a strange thing to infer from that section that the Legislature intended 
to interfere with the operation of the provisions of the Statute of Limita- 
tions then in force, or by reason of s. 155 to say that when a person is 
sued for perverting the property demised to him to purposes other than 
those specified the ordinary Statute of Limitations did not apply. The 
Bengal Tenancy Act of 1885 deals specifically with the question of limi- 
tation in certain cases, and this supports an inference that the Legislature 
intended that any other oases should be loft to the general law, and the 
policy of shortening the period of limitation in cases more or less analo- 
goup to the present, is indicated by art. 1 in sch. III. But even if the 
p aiDt had merely asked for ejootmonb. leaving it to th^ defendant to raise 
hi9 claim to relie against forfeiture, as given him by s. 155, seeing that 

expressly provided for bv art. 32, 

rboutTha rJf ri nothing 

about the relief to be sought or to be granted ; it only lays down within 
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whafi parfeicular period of limifcation a particular suit based upon a parti- 
cular tort is to be brought. 

It is said that the Bengal Tenancy Act describes an action such as 
this as an "ejectment action,” and it is consequently suggested that 
art. 143 applies; but this article, which is more general in its terms than 
art. 32, only applies to a case where the plaintiff is entitled to possession 
by reason of forfeiture or breach of condition, that is, a condition of the 
tenancy ; but the plaintiff here would only be entitled to possession upon 
non-compliance by the defendant with the order of the Court as to hlling 
up the tank and making compensation. The present suit is framed in 
tort, not on breach of any contract. In our opinion the case is within 
art. 32 — a conclusion consistent with the decision in this Court in the 
case of Soman Gope v. Raghubir Ojha (1), and with the principles of the 
case of Gangadhar v, Zahurriya (2), although in the latter case the [369] 
plaintiff did not seek to eject. These authorities we prefer to those of the 
cases of Kedarnaih Nag v. Khettur Paul Sritirutno (3), and Gunesh Dass 
V. Gondour Koormt (4). The plaintiff is consequently out of time, and the 
appeal must be allowed with costs, and the suit dismissed with costs. ■ ' 

S. c. G. Appeal allowed. 
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CRIMINAL REFERENCE. 

Before Mr, Justice Prinsep and Mr, Justice Stanley, 


Queen-Empress^, Salemuddin Sheik and others [Accused) J 

[l4th March, 1899.] 

Confession — Confession to Police Offi.zer~ Evidence Act (I of 1872), s. 25. 

The provisions of s. 25 of the Indian Evidence Act (I of 1872), which declare 
that no confession made to a Police ofiBcer shall be proved as against a person 

abused of any ofience, applies to every Police officer and is not to be restricted to 
omcers of the regular Police Force. 


This was a reference to the High Court under s. 438 of the Criminal 

Procedure Code. The facts appear from the letter of reference, which 
was as follows : — 

“ The petitioners have been convicted under s. 25 of the Indian 
Forest Act fVII of 1878) for cutting and removing forest produce from a 
Government reserved forest without a proper license. 

There is no evidence whatever that the petitioners cut and removed 

the wood in their possession from a Government reserved forest. The 

petitioners were arrested at a market where they were evidently trying to 

sell the twenty pieces of sundri wood in their possession. There is no 

evidence except an alleged confession to the chowkidar who arrested them 

to show where they had obtained the pieces of wood in question. Now 

it has been held that a confession to a chowkidar is a confession to a 

Police officer, and as such is inadmissible in evidence. If this confession 

be therefore excluded, there is absolutely no evidence to support the 
conviction. 

‘ The Magistrate in his explanation says, that ‘ there is of course no 
evidence to prove that the accused were seen within the forest boundary, 


iru 44 of by L. Palit, Eeq., Sessions Judge of 

Khulna, dated the 27th February 1899. ^ «»uubo or 
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or when cutting the wood in it. Bat this is not always possible, and the 
admission of the accused before the witnesses for the prosecution {.chotoki- 
dars [570] though they are) is I thiok legally admissible.’ As I have 
however already remarked, such confessions have been held to be 

inadmissible. 

I therefore refer the case to the High Court with the recom- 
mendation that the conviction and sentence be set aside, and that the 

fine, if realized, be directed to be refunded.'* 

The judgment of the High Court (Prinsep and STANLEY, JJ.) was 
as follows : — 


JUDGMENT. 

The petitioner was arrested by a chowkidar in possession of a load 
of newly cut wood, which it was suspected bad been cut from a Govern- 
ment reserved forest, and after his arrest it is said that he admitted to 
the chowkidar having so obtained it. Ha has accordingly been convicted 
and sentenced to fine under s. 25 of the Indian Forest Act (VII of 1878). 
The Sessions Judge has referred this case to us as a Court of Revision, 
that the conviction and sentence may be set aside, on the ground that a 
confession so made is not admissible in evidence, and as that is the only 

evidence in the case, there is no evidence to justify the oonvictioD and 
sentence. 

Section 25 of the Evidence Act declares that no confession made to a 
Police ofiQcer shall be proved as against a person accused of any otTence. 

We are not inclined to restrict this to officers of the regular Police Force. 

In our opinion, it applies to every Police officer. In Empress v. Rama 

mrapa {1) it was held to apply to a Police paiel, and in In the viatier of 

Hiran Miya (2) it was held that the proper construction of s. 25 of the 

n lan Evidence Act is one that excludes confessions to a Police officer 

un er any ciicumsfances. The H'gh Court, too, accepted the opinion 

expressed by Garth. C. J.. in The Queen v. Uurribolc Chunder Ghose (3), 

a le teim Police officer should not be read in a strict technical 

sense, but according to its more comprehensive and popular meaning. As 

without the confession there is no evidence to prove the offence, the 

conviction and sentence must be set aside, and the fine if paid refunded. 
P. K. D. ^ 


26 C. 871=3 C W N. 365. 

[571] CRIMINAL REVISION. 

Before Mr. Justice Prinsep and Mr. Justice Stanley. 


Umesh Chunder Ghose iPeiitioner) v. 

iOpposiie-party).^ (8th March, 

Opium Act (Jo/ 1878). ss. 5 and 9-Licensed vendor, 
keeping incurreit accounts. 


Qofen-Empress 

1899 .] 

of, s. 9 for 


Soot.on 5 of tbe Opium Act (I of 1878) doclareg th»t the Loo»l Goveroment, 

1 sauoiion of tbe Govaruor GaueMl in Council, m»y m.ke rules 

were hwrrht 18 Under this section rules 

were issued tb e Gove rnment of Bengil with the previous ssnotion of the 

n... * Revision No. 31 of 1899. mtda against the ord^as^d bv Q P Cas- 

pers, Esq.. Sessions Judgeof Ahpur. dated the 8th November 1898 ^ ' * 

(1' 3 B. 12. ,2) 1 O.L.B. 21. (gj j q. 5507. 
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Governor-General in Council on the 21st February 1898. rule 15 (1 ) of which 
declares that a person to whom a license has been granted may sell opium by 
retail in accordance with the conditions speoihad in the license. The conditions 
of the license for the retail sale of opium are contained in Form No. 1 made 
under rule 15 (1). Under art. 13 of this form, the holder of the license is to 
keep a daily correct account showing the quantity of opium received and 
sold, and other details. Article 18 sets out that on infringement of any of the 
conditions contained in the form or imposed by the Opium Act the license may 
be cancelled. 

The petitioner, a licensed vendor of opium, was convioted of having kept in- 
correct accounts in contravention of the rules made under s. 5 of the Opium 
Aot, and having thereby committed an oSonce puaishable under s« 9 of that 
Act, He was sentenced to pay a fine of Bs. 200, and in default of payment to 
undergo rigorous imprisonment for four months. 

Held, that the conviction and sentence must be set aside, there being nothing 
in any of the rules mtde under s# 5 of the Act which would make the prepara* 
tion of an incorrect account punishable under s. 9. 

£D., 1 A.ti.J. 245 (247).] 


1899 

MABOH 8. 

Criminal 

Ebvision 

26 G. 571 = 
3 C.W.N. 
363. 


The petitioner, Umesh Ghunder Ghose, was licensed as a vendor 
of opium, and was convicted by the Magistrate of Alipur of having kept 
incorrect accounts of the sale of opium in contravention of the rules made 
by tbe Local Government under s. 5 of the Opium Act (I of 1878), and of 
having thereby rendered himself liable to punishment under s. 9 of that 
Aot. The Magistrate sentenced him to pay a fine of Es. 200, lS 72] and 
in default of payment to undergo rigorous imprisonment for four months. 
On appeal this sentence was confirmed by the Sessions Judge. 

Eule 15 (1) of the rules made under s. 5 enacts that 

a person to whom a license has been granted 

may sell opium by retail in accordance with the conditions specified in the 
license/’ 

The specified conditions material to this case were arts. XIII and 
XVIII. Article XIII states that the licensee — 

shall keep a daily correct account in the following form, to be 
balanced at the close of eich day ; this account to be kept in a printed 
account book to be purchased at the Collector’s office.” 


Hate. 

Quantity of 
opium remain- 
ing in store 
yesterday. 

Quantity 
received this 
day and whence 
received. 1 

S 1 

Total quantity 
to be accounted 
for. 

Quantity sold 
this day. 

Quantity 
remaining 
in store. 


M. S. C. 

1 

M, 8. 0. 

M, S. C. 

M. S, O. 

M. S. C. 


No, XVIII of the conditions states : — 

“ That on the infringement of any of the above articles or any of the 
conditions imposed by the Opium Act, 1878, or by the rules made 
thereunder . , . this license and any other license or licenses he may 

have obtained for the sale of opium may be cancelled by the Collector, 
and he shall not be entitled to the refund of any fee payable under the 
license which be has paid in advance, and he must pay the fee for the 
month in which the license is cancelled.” 

Babu Hem Ghunder Mitter, for the petitioner. 

The Deputy IjogU Eemembrancer (Mr. Gordon Leith)^ for the Grown. 

(1^ Notification No. 1225 S.B., published in the Calcuttck Gazette^ 23rd Februarv- 
a898. ^ 
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1899 The judgment of the Court (Pbinsep and STANLEY, JJ.) was as- 

Mabch 8. follows 

Ori™l ,,, , JUDGMENT. 

RTfVTSTAv • -I be petitioner has been convicted hy the Magistrate of having kept 

' **^cori*ecti accounts of a shop of M?hich he was a licensed vendor of opiutn, 

26 C. 571= thereby of having corcnoitted a breach of the rules under the Opium 
3C.W.N. having committed an offence punishable under s. 9 of the 

3 gg Act, and he has been sentenced to a fine of Es. 200 or, in default, 
to undergo rigorous imprisonment for four months. On appeal, the Sessions 
Judge has affirmed the conviction and sentence, but has held that 
the petitioner has brought himself within the purview of rules [573] 
39 and 40 of the Government rules. We have not been able to find 
these rules, but Mr. Leith, who appears for the Government in support of 
this conviction, informs us that he has reason to believe that these rules, 
are obsolete rules, which have been replaced by certain rules in the hands 
of those who appear in this case representing the adverse parties. Now 
we should not be inclined to set aside this conviction, if, notwithstanding 
this reference to obsolete rules by the Sessions Judge, it could be shown 
to us that the facta on which the petitioner has been convicted by both 
the Magistrate and the Sessions Judge would amount to a breach of the 
law rendering him so punishable, bat we have been unable to find any 
legal authority justifying the conviction and sentence passed. 

The petitioner has been convicted under s. 9 of the Opium Act of 1878 
of having contravened the rules made under s. 5 of that Act. Section 5 
declares that the Local Government, with the previous sanction of the 
uoveroor-General in Council, may make rules consistent with the Act regu- 
lating the sale of opium, and the case for the prosecution is that, bv making 
false or incorrect accounts regarding the sale of opium, the petitioner has* 

contravened these rules. Now, s. 15 of the rules issued by the Government 
of Lengal with the sanction of the Governor-General in Council, on the 

^Ist hobruary 1898. declares that a person to whom a license has been 
granted may sell opium by retail in accordance with the conditionsspeoified 
in the license. We are next referred to the subsidiary rules issued under 
tne authority of the Board of Revenue, the appendix attached to which 
sets what is described as Form I. professing to have been made under 
rule lo 1} already referred to. This appendix contains the conditions 
under which opium licenses are granted. Amongst these conditions, no- 
doubt. IS an obligation sot out in rule 13 in regard to the regular main- 
enanco of a register in the prescribed form showing the sales of opium 
and other details relating thereto, and rule 18 sets out the penalty for an 
in nngemont of any of the ahovementioned conditions, or of any of the 
conditions imposed by the Opium Act of 1878. or by the rules made 
undei that Act. lu-., that the license shall be cancelled. But there is nothing 

^ Government under s. 5 of the Act 

make the preparation of an incorrect account punishable 
of '* consider that rule 15 (1) regularly made under s. 5 

enables a person to ^Yhom license has been 
in fho r op*uni by retail, in accordance with the conditionsspeoified 

to a nnnfllKfn Subject him for any breach of any of these cooditione 

anv snnh Urc, there was some specific rule declaring that 

must thfii-Alnr^ so gender him liable. The conviction and sentence' 

niust, theielore, be sob aside and the fine, if paid, must be refunded. 

Conviction set aside, r 
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26 C. S7i. 

CEIMINAL EEVISION. 

Before Mr. Justice Prinsep and Mr, Justice Stevens. 


Anant Pandit and others {Petitioners) v, Madhusudan 
Mandal {Opposite-party) J [22ud March, 1899. J 

Eioting— Unlawful assembfy^Bight of Private fief ence of property — Causing hurt in 
furtherance of cojnnicn object — Penal Code ( Act XIjV of 1H60^, ss. 147, 323. 

The party of the accused accompanied by H went armed with lathis to fish in 
a taok in which R had a two annas share. The complainant, who with some 
other co-sharers represented an eleven annas interest in the tank, went there 
with some of these co-sharers, to protest on the ground that the accused had no 
share or interest in the tank. A fight ensued in the course of which some of 
the complainant’s party received slight injuries. 

Held, that the accused were rightly convicted of rioting and voluntarily 
causing hurt under ss. 147 and 323 of the Penal Code. 

Ganou^'i Lai Das v, Q,uoen‘ Empress (1), followed. Pachhatiri v. Queen- 
Empress (2), referred to. 

[R.. 12C.W.N. 384 (388).] 

A LARGE number of persons, including the accused, and accompanied 
by Ramchandra Rai, to whose party they belonged, went armed with lathis 
to fish in a tank in which Ramchandra Rai alleged [573] that he had a 
two annas share. The complainant, Madhusudan Mandal, who with some 
other co-sharers represented an eleven annas interest, went with some 
of these shareholders to protest on the ground that the defendants had no 
share or interest in the tank, and therefore no right to fish there. A 
quarrel ensued, in the course of which some of complainant’s party were 
beaten, and received slight injuries. It was found by the Deputy Magis- 
trate that Ramchandra Rai was in actual possession of a two annas share 
in the tank, and that he had satisfactory documents to show bis bona tides 
in going to the tank to fish there. He held, however, that Ramchandra 
Rai had no right to go there with a body of armed men to assert his claim 
and possession over the tank by force, and he convicted the accused of 
rioting and voluntarily causing hurt under ss. 147 and 323 of the Penal 
Oode. Prom this conviction the accused applied to the High Court under 
its revisional powers. 

Rabu K.aruna Sindhu Mookerjee, for the petitioner. 

The judgment of the Court (Prinsep and Stevens. JJ.) was as 
follows : — 


JUDGMENT, 

This is a case in which the petitioners have been convicted of a riot 
and hurt in connection with their attempt to assert and enforce a right 
to fish in a certain tank, in which they were opposed by the other co- 
sharers. The learned pleader for the petitioners maintained thatiqasmuch 
as they had a right to fish and are found to have a share in the tank, they 
were justified in proceeding even by force to enjoy that right, even if they 
apprehended resistance on the part of others, that is to say, others having 
a share in the same tank. As an authority for this, our attention was 
drawn to the case of Pachkauri v. Queen- Empress (2). It is extremely 

* Orimiaal Revision No. 216 of 1899 made against the order passed by Moulvie- 
Abdul Sabhan, Deputy Magistrate o| Birbboom, dated 17th of February 1899. 

(1) le a 206.; (2) 24 C. 686. . ^ 

.969 


1899 

March 22. 

Criminal 

Revision. 

26 C. 374. 


C XIII— 122 
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difficult in oases of this description to adopt and apply a general pro- 
position of law as applicable to the facts of different oases. Some of the 
observations made in that case may perhaps be applied to the facts of the 
present case, but even that seems doubtful. Our attention has also been 

u u Oanouri Lai Das v. Queen-Empress (1). That case 

has LS76J been distinguished in the case of Pachkauri v. Queen-Empress (2) 

to which reference has already been made. In our opinion, the law’ 
laid down in the case of GanoMrf Lai Das v. Queen-Empress (1) is what 
should be applied to the present case, and, so far as we understand the 
facts of that case, they are analogous to the facts of the present case. If 
this case is properly distinguishable from the case of Pachkauri v. Queen- 
Empress (2) the opinion we hold is not inconsistent with that judgment. 
We ^ree with the view of the law exuressed by the learned Judges of 
this Court in the case of Ganouri Lai Das v. Queen-Empress, and we 
therefore refuse this application. 


P. K. D. 


Application refused. 


m U. DID, 


CRIMINAL REVISION. 

Before Mr. Justice Prinscp and Mr. Justice Stanley. 

Jib Lal Gib (Petitioner) v. JoGMOHAN Gib (Opposite Party).* 

[22Dd March, 1899.] 

Recognisyice to keep peace— Criminal Procedure Code (Ac( V of 1898), s. 106— Sfcurtltf 
XL V onieOK conviction-Conviclion under s. 143 of the Penal Code (Jet 

Code ^ for making an order against him under s. 106 of the Criminal Prooedurt 

eiiherif/'’‘° “’® ‘®'’“® section, there moat 

an express finding to the effect that his acts involved a breach of the 

ore«“as'’to“rtisfv tL‘ Cou‘u “'® or the evidence must be w 

oiear as to satisfy the Court (without an express finding) that such was the case. 

tP., 30 0. 93 (94) : 8 C.W.N. 517 (519) ; R., 27 C. 983 (984) • 31 C 419 (420) -900 
331 (384) : U.B.R, (1904) 1st Qc.. Penal Code, p. 4.] ‘ ^ ® 

eu *>^'3 case was convicted under s. 143 and s. 379 of 

the I enal Code and sentenced to pay a fine of Rs. 100 or in default to un- 
dergo rigorous imprisonment for one month, and was further directed under 
8. 10b of the Criminal Procedure Code to execute a bond for Rs 500 with 

one surety of Rs. 500 for keeping the peace for one year! orTn defaurt to 
undergo siranle imprisonment for the same period. 

[377] Mr. P. L. l^y and Babu Joy Qopal Ghose, for the petitioner. 
Mr. Jackson, and Babu Joges Chunder Dey, for the opposite party. 

as follows and Stanley, JJ.) was 


JUDGMENT. 

PenaT CodflV been convicted under ss. 143 and 379 of the Indian 
Penal Code of being a member of an unlawful assembly and of theft and 

n_adduion to the sentences passed he has been required under s. 106 of 


(I) 16 0. 206, 


Ciimiual Revision No, 68 of 1899. 
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(2) 24 0. 6E6. 
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the Code of CrimiDal Procedure to give security to keep the peace. A 1899 

rule has been granbed on his application to consider the conviction and March 22. 

sentence for theft and the order under s, 106 of the Code of Criminal ^ 
Procedure. CRIMINAL 

The complainant and the petitioner have for some time past been dis- REVISION, 
pubing regarding the right to the properties which have formed the subject- c~~576 
matter of the theft, and various orders have been obtained from the Civil 
Courts on this subject. But it is clear that when the act found bo consti- 
tute the offence of theft was committed no order had been obtained against 
the petitioner. His act cannot therefore be regarded as a dishonest act 
within the terms of the Penal Code so as to constitute the offence of theft. 

Mr. Jackson, who shows cause against the rule, informed us that he was 
not prepared to maintain this order. 

Bub though the petitioner has been convicted under s. 379 as well as 
under s. 143 of the Penal Code, only one sentence of fine has been passed 
on him, so that if the conviction under s. 143 be maintained there is no 
reason for interfering with that sentence, which is appropriate under s. 143. 

The acts found, both by the Magistrate and by the appellate Court bo 
have been committed by the petitioner, amply establish the conviction 
under s. 143 of the Penal Code, and we accordingly decline to interfere 
with the sentence. 

The question next arises whether the order under s. 106 of the Code 
of Criminal Procedure requiring the petitioner to give security to keep the 
peace is a valid order. 

That section enables certain specified Courts, after convicting a 
person of any of certain offences, to pass an order summarily [578] 
binding him over to keep the peace. Amongst those offences an 
offence under s. 143 of the Penal Code does not appear. But it is 
•contended that it is included amongst the offences specified in the section 
in general terms. Section 106 of the Code of 1898 runs thus : ** Whenever 
any person accused of rioting, assault or other offences involving a breach 
of the peace or of abetting the same or of assembling armed men or taking 
other unlawful measures with the evident intention of committing the 
same is convicted, &c.** The terms of s. 106 of the Code of 1898 are the 
same as those of s. 106 of the Code of 1882, with the exception of the 
words involving a breach of the peace.** 

Now, being a member of an unlawful assembly does not necessarily 
involve a breach of the peace ; the members may abstain from proceeding 
to such lengths. It does, however, involve an apprehension that a breach 
of the peace may result. Nor dees a conviction of an offence under s 143 
of being a member of an unlawful assembly necessarily amount to a 
conviction of “taking unlawful measures with the evident intention of 
committing *’ a breach of the peace. In order to bring the acts of the 
accused within either of these terms it is necessary that the Magistrate 
should expressly find that the acts of the person convicted amount to this, 
or at all events that the evideDce is so clear that without such an express 
finding a superior Court, such as a Court of Revision, should be satisfied 
that the acts do involve a breach of the peace or an evident intention of 
committing the same. In the case before us we are not satisfied that this 
is established, and we cannot assume that the Magistrate found that this 
was established. The summary order requiring security to keep the peace 
must therefore be set aside. 
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26C. 379 = 3 C.W.N, 568. 

[579] APPELLATE CIVIL. 

JBcfove il/r. Justice Hcitieyjce and iH’r, Justice RaTtipini, 

Nisa Chand Gaita and others {Defendants) z\ Kanchiram Bagani 

{Plaintiff.)* [23rd March. 1899.J 

Possesion, Suit fcr--Prexnous Possession, short of th^ statutory period of limitation— 
Uispossession—Sxiit brought more than six months after dispossession^ Efftct of. 

More previous possession for any period short of the statutory period of twelve 
years will not entitle a plaintiff to a deoree for recovery of possession in a suit 
brought more than SIX months after dispossession, even if the defendant could 

not establish any title to the disputed land. 

Wise V. Ameetunnissa (1) referred to. 

Ismail Arffv. Mahoxn d Ghous (2) dtstinguiahed, 

Enaetooilah Chou^hry V, Kishen Sconiur Surma {B) and Mahabeer Pershad 

Singh V. Mohabeer Singh (4j dissented from, 

[Dias., 26 M 514 = 13 M.L.J. 146; 5 Bom. L R. 261 ; 15 Ind. Cas 613 (614); Rel, 
on 21 Ind. Cas. 118 (119) ; R.. 31 C. 647=8 C.VV N. 446; 13 C L J 649 = 10 

This appeal arose out of an action brought by the plaintiff to recover 
possession of a plot of land on establishment of his ya^nai right thereto, 
* a title acquired by twelve years' adverse possession. Tho 

plaintiffs allegation was that be had been in possession of the disputed 
jama tor more than twelve years under the maliks ; that in the year 1295 
1 ’ 9 and 10 dispossessed him from a portion of the said 

a suit brought under 

s. 9 of fcheSpecifau Relief Act; that in the year 1296 B. S.. the principal 

paddy grown by him 

iU isputed land, and he brought a suit for compensation against 

he said defendants, which was dismissed. Thereupon the plaintiff brought 
the present suit. ® 

denied the pUintifif’s alleged /awai right as weU 
hmitL^on zemindan right to the disputed land ; they also pleaded 

la A found that the plaintiff was in possession of the disputed 

land for about seven or eight years within twelve years from the date of the 

uit but he had been out of possession for the last six years ; but he held 

‘ coold not prove his title by adverse posses- 

n-j. -.i y® yoais, nor his javiai right, the suit must be dismissed 

drsnTitorimH^^n ^ establish any title to the 

the^Munaif n^'- tliQ Subordinate Judge reversed the decision of 

tde Munsif ana decreed the plaintifl’s suit. 

r lom this decision the defendants appealed to the High Court 

appelknts.^"’ Kinnar MUter, for thn 

Babu Nil Madhah Bose, for the respondent. 


Mahima Chandra Qhoso' Subordin'ata ^ deorea ot Babo 

1897. reversing the dooTe^o? Bat Faridpur, dated the UQth of January 

that District, dated the 26th of Potuary 1896'**''° Mukorjee, Munsif of Madaripur. in 

(1)7I.A.73. (2) 20 0.831 = 20 I. a. 99. ■ (3)8 W.R, 386. (4)7 0.691. 
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The judgment of the High Court (Banerjeb and Rampini, JJ.) was 
as follows : — 


JUDGMENT. 

This appeal arises out of a suit brought by the plaintih^ respondent to 
recover possession of a plot of land, on his jamai right, that is, his right as 
tenant thereof, as well as on a title acquired by twelve years* adverse 
possession. 

The question for decision is, whether the plaintiff is entitled to a 
decree merely upon proof of previous possession for a period less than 
twelve years, on the ground that the defendant has established no title, 
the suit having been brought more than six months afcer the date of dis- 
possession. That question was raised in the Courts below. The first Court 
answered it in the negative, and dismissed the suit. The lower appellate 
Court, on appeal by the plaintiff, has answered the question in the affirma- 
tive and given the plaintiff a decree. 

Id second appeal it is contended that this view is wrong in law ; and 
in support of the contention urged on behalf of the defendants appellants 
the cases of Ertaza Hossein v. Bany [381] Mistry (1), Debt Churn Boido v. 
Issur Ckunder Manjee (2), Purmeshur Cnowdhry v. Brijo Lail Ghowdhry{^)^ 
Shama Churn Roy v. Abdul Kabeer (i), and Wise v. Ameerunnissa 
Khatoon (5), have been relied upon ; while, on the other side, the cases of 
Enetoollah Ghowdhry v. Kishen Soondur Surma (6), Mohabeer Pershad 
Singh v. Mohabeer Singh (7) and Ismail Ariff v. Mahomed Ghous (8) have 
been cited as supporting the judgment of the lower appellate Court. 

The cases of Enaetoollah Ghowdhry v. Kishen Soondur Surma (6) 
and Mohabeer Pershad Singh v. Mohabeer Singh (7) no doubt support 
the respondent’s contention ; but the case of Ismail Ariff v. Mahomed 
■Ghous (8) is quite distinguishable from the present case. If that were 
not so, then notwithstanding that a different view is taken in the more 
recent decisions of this Court, we should have been bound to follow the 
■decision in that case, it being a decision of the Privy Council. Now the 
distinction between the case of Ismail Ariff v. Mahomed Ghous (8) and the 
present case is this. There the plaintiff was in possession when he brought 
his suit, whereas in the present case the plaintiff is out of possession. 
W^hat the plaintiff asked for in the case of Ismail Ariff v. Mahomed 
Ghous was a decree declaring his right, and an injunction restraining the 
defendant from disturbing his possession ; what the plaintiff asks for in this 
case is only recovery of possession ; and what was said by their Lordships 
of the Judicial Committee with reference to the plaintiff’s right to obtain 
this relief is to be found in the following passage of their judgment : “ It 

appears to their Lordships that there ’is here a misapprehension of the 
nature of the plaintiff’s case upon the facts stated in the iudgmenb. The 
possession of the plaintiff was sufficient ^evidence of [582] title as owner 
against the defendant. By s. 9 of the Soecific Relief Act (I of 1877), if the 
plaintiff had been dispossessed otherwise than in due course of law, he could 
by a suit instituted within six months from the date of the dispossession, 
have recovered possession, notwithstanding any other title that might be 
set up in such suit. If he could thus recover possession from a person who 
might be able to prove a title, it is certainly right and just that he should 
^be able, against a person who has no title and is a mere wrong-doer, to obtain 

(l)To. 130. (2i 9 O. 39. (3) 17 G. 266. 

(4) 3 O W.N, 158. (5) 7 I.A. 73. (6) 8 W.R. 386. 

(7) 7 0, 491. (8) aO 0. 834 = 20 I.A. 99. 
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a declaration of title as owner, and an injunction to restrain tbe wrong-doer 
from ijterfering with his possession.” This shows, as we understand tho 
judgment, that the reason for their Lordships’ decision was this: that as the 
plaintiff, had his position bean rendered somewhat worse by his being 
dispossessed, could, by instituting a suit within six months for recovery of 
possession under s. 9 of the Specific Relief Act, have recovered possession 
^ even as aginst a person who might establish a better title, it was only right 
and just that if he brought bis suit before he was dispossessed be should be 
declaied entitled to retain possession as against a more wrong-doer, and 
should obtain an injunction restraining tho wrong-doer from interfering 
with his possession. But, though that was so in tbe case of a plaintiff 
who was in possession, and had, therefore, a possibility open to him of 
being restored to possession upon mere proof of possession, by instituting a 
suit ut der s. 9 of the Specific Relief Act upon being dispossessed, it does 
not follow that it should be so in the case of a plaintiff who had been in 
possession, and allowed more than six months to elapse after his 
disposse.ssion, and therefore lost the possibility of recovering possession by 

a suit under s. 9 of the Specific Relief Act, upon mere proof of previous 

possession. The case of Ismail Ariif v. Mahomed Ghous (1) does not, 
therefore, in our opinion, help the plaintiff in this case. 

Then .as legards tho cases in this Court which have been cited 
by the plaintiff respondent, they have been regarded in the latter deoi- 
sions of this Court as praciically overruled by the decision [583] of 
tbe Privy Council in Wise v. Ameerunissa Ehatoon (2). In this last 
mentioned case their Lordships observe: "It is quite clear that the 
plaintiffs have failed to malm out a title. The defendants were put 
into possession by the Government, who were entitled to the lands 
and they were ordered by the Magistrate under the Code of Criminal 
Irocedure to be retained in possession. If the plaintiffs had wished to 
contend that the defendants had been wrongfully put into possession, and 
that the plaintiffs were entitled to recover on the strength of their previous 
possession, without entering into the question of title at all, thev ought 

f 1 or« ‘'he;*' action within six months, under s. 15 of Act XIV of 

of 18o9 : but they did not do so;” and then their Lordships add : "The 
High Court with reference to this point say (and in their Lordships’ 
opinion, correctly say): Further, rfc /ocfo possession having been given 
to the defendants under s. 318 of the Code of Criminal Procedure, 
in accordance with the Deputy Collector’s award the plaintiff will not 
be entitled to a decree until and unless he can shew a better title to 
these lands than the defendants. The fact that the plaintiff’s posses- 
8 on as B, C, and D was confirmed under Act IV of 1840, 

dWnrl^fi Nos. 2 and 3 unsuccessfullv endeavoured to 

Son 9 7 a the right of Government. 

If A u ^ only affects persons concerned in the dispute, 

inioh; to a private individual he might have reduced 

tuie cannlv i'""''® he is unable to make out a 

exclt tra of previous possession merely. 

within six rnnntl'^°f ^ A°t IV of 1859, which must be brought 

within MX months from the time of that dispossession.’ ” 

this GonrMn“H observations of their Lordships of the Privy Council. 
^i^Co^n tlm^ases of Ertaea Bossein v. BanyMistry ( 3 l, /Mi CA«m 


(1) 20 0. 834 = 20 I. A. 99. 


(2 71. A. 73. 
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Boido V. Issur Chunder Manjee (1), and [584] Purmeshur Chowdhry v. 

Btijo Lull Chowdhry (2) has held that a plaintiff in a suit for possession 

brought more than six months after his dispossession, is not entitled to 

possession, merely upon proof of previous possession short of possession for 

the statutory period of twelve years which can give a title hy adverse 

possession ; and the last case cited for the appellant, namely, Shamci 

Churn Roy v. Abdul Kabeer (3) also takes the same view, and distinguishes 

suits for recovery of possession from that class of cases which the Privy 

Council had to consider in the case of Ismail Ariff v. Mahoined Ghous (4). 

The weight of authority is therefore clearly in favour of the view 

contended for by the learned Vakil for the appellant. That being so, 

it is not necessary for us to go into the matter 'any further. If it were 

necessary to give reasons in support of this view, we should say that 

in a suit to recover possession brought more than six months after 

the date of dispossession, the plaintiff must prove title, and mere 

previous possession for any period short of the statutory period of 

twelve years cannot be sufficient for the purpose, because, if that 

were so anomalous results might arise ; and it would be difficult 

to deterrnine what should be the relative durations of possession of 

the plaintiff and the defendant to entitle the former to a decree. For 

take a case like this : A plaintiff whilst in possession, which had lasted 

for eight years, is dispossessed by the defendant, and does nob bring his 

seven years. Why should eight years* possession of the 

plaintiff entitle him to a decree against the defendant, whose possession, 

though originating it may be in force, was allowed to continue for seven 

years peaceably? Or, again, the periods may be reversed ; and a plaintiff 

who was in possession for seven years may be dispossessed, and may not 

bring his suit until after eight years. These difficulties and anomalies 

must arise unless we accept the view contended for by Babu Saroda 

Charan M'tter on behalf of the appellant. It is true s. 9 of the 

bpecifie Belief Act does not expressly prohibit a person from recovering 

possession upon [585] mere proof of previous possession in a suit brought 

more than SIX months after dispossession ; but the inclination of our 

minds IS, that if a person wishes to recover possession merely upon proof 

of previous possession without proof of any title, the remedy prescribed 

for him IS to be found in s. 9 of the Specific Belief Act. If he does not 

avail himself of that remedy by bringing a suit within six months, it 
becomes barred. * 

The result is. that this appeal must be allowed, and the decree of the 
lower appellate Court ha set aside and that of the first Court restored and 
allirmed. with costs m this Court and the Court below. 

Appeal allowed. 
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26 G. 58S. 

, ORIGINAL CIVIL. 

. Before Mr. Justice Stanley. 

Tarak Mohiney Dassee V. Grees Chunder Dass 
(and two other suits).* [5th April, 1899.] 

Reference to Reg 'strar— Statement of facts, tiling of after avpointed time — Right of party 
failing to atpcar and support such statement — Practice — Rules of High Court, 
Nos. 5'2'2, 5b7. 

On the 4th February 1S99 one G was granted a month’s time to file his 
statement of facts in a reference which was pending before the Registrar, and in 
default thereof it was ordered that the reference should be beard ex pnrfe against 
him. The statement of facts was filed before the R-sgistrar seven days after the 
proper time The Registrar refused to deal with the statement of facts without 
an order of Court. G then applied to the Court for an order that the Registrar 
might be at liberty to refer to the statement of facts, and that G might be per- 
mitted to appearand support them. The party opposing contended that G ought 
not to be allowed to tile his statement of facts, that he might appear in person, 
but had no right to employ counsel or attorney. Held, that G was entitled to 
file bis statement of facts, and that the reference should be proceeded with iu 
the usual course. 


By a decree in these suits, dated the 26th February 1890, certain 
inquiries were directed to be made by the Second Assistant Registrar. 
On the lOch May 1890 it was ordered that the defendant Grees Gnunder 
Dass and two other parties should 6Ie their [586j statement of facts 
within a certain time. No proceedings, however, having been taken in the 
matter the reference was struck out from the list of references on the 23rd 
March 1892. The reference was restored on the 18bh December 1897, 
and Grees Chunder Dass was ordered to file his statement of facts within 
a fortnight, and in default the reference was to be heard ex parte as 
against him. The statement of facts was not filed as directed, and no 
further proceedings were taken for a year. On the 3rd February 1899 
Grees Chunder Dass was served with a Registrar's summons, dated the 
28tih January 1899, to calling upon him to appear on the 4th February 
1899 to proceed with the reference. On the 4th February 1899, on the 
application of Grees Chunder Dass, the Court granted him a month’s fur- 
ther time to file his statement of facts and in default thereof the reference 
was to be heard ex parte as against him. Grees Chunder Dass prepared 
his statement of facts, and on the 2nd or 3rd of March 1899 asked bis 
attorney to file them, but there being at that time a oontliub of interest 
between Grees Chundor Dass and his attorney the latter refused to 
act for him, and the statement of facts was not filed. Grees Chunder 
Dass was summoned to appear before the Registrar on the llth 
Match 1899 to proceed with the reference pursuant to the order of 
the 4th February 1899. On the llth March 1899 he appeared and 
iQOQ^*^ statement of facts before the Registrar. On the 17tli March 
18J9^tho Registrar directed Grees Chunder Dass to obtain an order from 
the Court authori;<ing him to deal with the statement of facts. On the 

M j Grees Chunder Dass applied in Cnambars for ao order 

that the Assistant Registrar might be at liberty to refer to the statement 

of facts filed by Grees Chuuder Dass. and that Grees Chunder might 

he allowed to appoor and support his statemoub of facts as in an ordinary 


OrigiQftl Civil Suits Nos. 376 of 1886, 90 of 1887, and 172 of 1898. 
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Mr. Pxigh, for the defendant Greaa Ghunder Dass. 

Mr. Dunne, for the defendants Kumud Ghunder Dass and Banode 
Ghunder Dass. 


Mr. Pugh . — Grees Ghunder Dass cannot be shut out from defending, 
though he was late in filing his statement of facts. The [587] only 
-question is that of costs. Collins v. The Vestry of Paddington (l). He 
is in contempt for not complying with the order of the Court; still it is 
submitted he is entitled to take any step which may be necessary for the 
purposes of his defence. Haldane v. Eckford (2) ; Fry v. Earnest (3). 
Where a party summoned to attend on a reference fails to attend at the 
time appointed the Judge may reconsider the proceedings if he be satisfied 

that the absent party was nob guilty of wilful delay or negligence. Rule 

607, Belchambers’ Rules and Orders. Had Grees Ghunder Dass been guilty 
of wilful disobedience the Court might then refuse to give him relief. 
Haiqh v. Haigh (4). 

Mr. Dunne contra . — The order of the 4bh February 1899 clearly 
states that if Grees Ghunder Diss does nob file his statement of facts 
within a month the reference should proceed ex parte. This Court is bound 
by that order and cannot review it. Grees Ghunder may appear in person 
and check what we do. but has no right to employ counsel and solicitor. 
Parties must follow the rules of the Court and take steps within the 
^oper time. The cases of Mootichand v. Foolchand and Badhabullav 
Dass V. Bholanath Dass, both unreported, were referred to. 

The judgment of the Court was as follows ; — 

JUDGMENT. 

rfu matter a summons was taken out by Grees 

Ghunder Daas, the defendant in the first-mentioned suit and the plaintiff 
in the second and third-mentioned suits, for an order that the Assistant 
Registrar may be at liberty to refer to the stabemaot of facts filed by him, 

and that he may be allowed to appear and support the statement of facts 
lilecl by him as in an ordinary defended reference. 

Ic appeira thafc a decree was made so far back as the 26^h of 
February 1890 direobing aa luquiry as to the properties belopgiog 
to the defendauta jointly, an account of the joint estate and joint and 
separate liabilities as between the defendants, land an account of the sums 
spent by the deiendants respectively, [588] and whether such sums 
ought to be debited against the defendants jointly or agiinst the individual 
making the expenditure. On the 10th May 1890, Wilson, J., ordered 
the defendants to file a statement of facts. Negotiations took place for 
the compromise of the suits, and no steps having been taken in prosecution 
Pf the same on the 23rd March 1892 the suit was struck out from the 
laeueral Kaference list as having been abandoned under Rule 537. 

1 - i. was reinstated on General Reference 

list oa the applieabioa of the two defendants who are now resisting thi<? 
application. 


There were no proceedings taken after the reinstatement, and again 
the suit was under the rule deemed to be abandoned. 

On the 18th December 1897 another application was made to restore 
fte case to the list, and an order was made to reinstate it, and by that order 
Grees Ghunder D iss was^ordered to file a statement of facts and accounts 
liefore the 28th February 1898, and in default of bis doing so it was directed 
that the reference was, to be proceeded with againsfc him ex parte. 


(1) (1880) L.R. 6 Q.B.D. 368. 
(3) (1863) 9 Jut. K.S. 1161 


(2| (1869) Ij.R. 7 Eq. 4i6. 

(4) (1886) UB. 31 Cb. D. 478. 
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1899 N^j?ofciafions for a oompromise were again opened, and the order of the 18th 
APRILS, of Det-eraber 1897 was not complied with. On the 4ih February 1899 an 

application was again made to restore tbe case to the li^t of referenoesl 

Original and Rale, J.. ordered that the reference directed by the decree of 1890 be 
Civil. proceeded with, and the defendant Grees Chunder Das was directed within 

one month to file his statement of facts, and in default the reference was 

26 C. 583, to proceed expnrtc as a,s;:aiDst him. The statement oi facts was not filed 

within tfie month, but was handed to Babu Grees Chunder Banerjee, the 
Becond Assistant Registrar of the Court, seven days, after the expiration 
of Llie month, and Grees Chunder Dass asked that the Registrar should 
proceed with the refeience in the ordinary way. 

The two defendants, who are opposing the present application, 
objected to this, and urged that the reierence must, under Mr. Justice 
S tie’s order, he procee iei with r:r parte as against Grees Chunder Dass^ 
The Ass sbaut Registrar then sent the matter up to the Court for 
directions. 

[589] Mr. Pugh for the applicants submits that the application ia 
one which his client is eniitled lo have gianted cx dehitio jnalitioe, &Qd 
that the only question for the Court relates to tbe costs of the motion. 

Mr. Dunne has offered strenuous opposition to the motion, and be 
submits that the order of Mr. Justice Sale lias determined the matter, and 
that J am bound by tliat order and cannot review it; that as the statement 
of facts WHS not fited in time the inquiries directed by tiie decree must 
proceed cx parte, that ia, that the applicant cannot be allowed to use the 
statement of fHC^s filed by him or m*ke any substantive case before the 
Assistant R-*gistrar or be represented by an attorney on the inquiry. 

The order of Mr. Justice Sale directs that the reference directed by 
the decree be taken up and proceeded with by the Second Assistant Regis- 
trar of the Court at the expiration of one month from the date of the 
order, and orders tliat Grees Chunder Dass do, within the time aforesaid, 
file his statement of fac.bs and accounts as directed by the said order, and 
that in d^*faulb thereof the said reference be proceeded with ex parte as 
against him. Mr. Dunne contended that the original reference dirtcbed by 
the decree of 1890 had been abandoned, and that the order of Mr. Justice 
Sale Htnoun'ed to a new reference. This does not appear to me to be 
so. Rule 537 says: “If default he made in complying with rule 159, 
or if at any stage of a reference no steps shall be taken to prosecute it 
for thirty days, any party may apply, by summons, at Chambers, that 
the suin be dismissed or discontinued for want of prosecution, and such 
order may he made thereon as to costs or otherwise as bo the Judge shall 
seem fit. If no such apnlication be made, the suit shall, at the end of 
fourteen days from the time of such default, or of such thirty days, be 
struck out of th ' General Referenje list, and bo deemed to have been 
abandoned.” Under this rule the suit is deeirud to be abandoned, nofe 
the reference. Mr. Dunne says it is the reference which must be deemed 
to have been abandoned an! nob the suit — and that Mr, Justice Sale’s 
order was a new order of reference and is binding upon me, 

I think tliat is nob the inoper construction to be placed on [590]' 
the learned Judge’s order. Rule 537 merely provides that the suit snalP 
be deemed to have bean ahandonei if proceedings are not taken in time,* 
but an application can he made bo revive it, and, if it is revived, it is- 
revived as a suit in which a decree has bo^n made directing that the 
applicant shall file. a. statement of facts and accounts. i 
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If the order of Mr. Justice Sale is interpreted as an order that the 
applicann shtll not tile a sbatermnfc of facss unless he does so within a 
limited time, it apuears to ma bhU this order would be a modilication and 
over-ruling of the decree in the suit which directs that he shall account 
The apphcino is baund to account, and so long as he fails to do so ha is 
in contempt and liable, I would say, to attachment, 

T order of this Cturb preclude him from purging his contempt? 

1 think not. I understand Mr. Justice Sale's order to amount to nothing 
more than this, that if the apulicanb (ail to file bis statement within 
the time limi-el by the order the reference shall notwithstanding proceed, 
if no statement is fil^d by the applicant so much the worse for him as he 
oauDct raise any objection to the a -.counts filed by the opnosice’ party 
inasmuch as he ha 1 not filed any verified statement. (Rule 522.) 

T l-o unreporbed oases recently decided by the Chief 

Justice of tills Court where ho laid down that parties must foliow the 
rules of Cmirb as to the time within which steps should he taken. Moti 
Ghand v. Fool Lhand and Radhaballav Dass v. Bnolanath Bass. Those 
cases are distinguishable from the p.esent. There the anplication was 
for an extension of time for appealing af. er judgment had been pronounced 
when the opposite party had obtained a vested interest in the judgment- 
here ii is difierent ; nothing has been decided between the parties. The 

UDd^cided. A party cannot be sl^ufc out 
ho statement when by doing so he is only purging the contempt 

he was in ID not havmg done so before. B ich party has a right to have 

/ the Court should do every, hing 

is I Khink a® between the parties. The applicatiof 

IS, I bhink, a matter ex debito ^ustiticB, 

affidavits “•'’I ® matters contained in the 

^ 'p""''' I -hiQk. have been iustified ie n™ 

diie« thal .he applioael .ball pa" .he S.'.rJb^.ppt."”:' ' 

BkuT^o. applicant Grees Cnunder Dass : Babu Kally Das 

Attorneys for the opposing defendants : Messrs. Bemfry & Rose. 

s« 


, , 28 0. 591 = 3 C W.N, 670. 

ORIGINAL CIVIL. 

« 

Before Mr, Justice Stanley, 

♦ 

Nistarini Dassek V. Nu.ndo Lalt, Bose. [9th June, 1899 ] 

Practice tak^n o-i commU^ioncn b half of d frn^ant~R,„ht If i ■ a 
refttr to sw h ev^enre as p •rt of ord of t> ^ j ^ pla^n^ff 

1882). .c5. 389 and 390 -Aci Vl/l of IsU/s 17^ Procedure Code {Act XIV of 

D fendant exatniaed a witness on oommission Tho * 

to the Court. The plaintiff in opening hU ca=e oIain«A fi. returned 

evidenoe taken on. commission as part of the record of tho^ suit” 'n!f 

objeoted, contending thatif plaintiff read It. he jhust read it as his own eWdence! 
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Beld, that the plaintiff was entitled to refer to the evidence as part of the record. 

Dwarkanaih Dull v. Ounga Dayi (1) followed. 

[P., 23 M. 216(218); R, 35 0. 23 (32); 36 G. 566= 11 C.L.J. 150 (151) = 13 O.W.N. 

625 = 1 Ind. Gas. 366; 37 0. 197 = 11 G.L.J. 250 = 14 O.W.N. 607 = 5 Ind. Oae. 

198 (199J ; 6 A L J. 71 (97).] 

In this cas 0 a commission had issued at the instance of one of the 
defendants, Nundo Lill Bose, for the examination of a witness on his 
behalf. The examination of the witness having been completed the com- 
mission was returned to the Court. The plaintiff in opening his case 
claimed the right to refer to such evidence taken on commission as part of 
the record in the case. 

The Officiating Advocate-General (Mr. J. T. Woodroffe), Mr. [592] 
W. C. Bonnerje.et Mr. Dunne^ Mr. /. G. Woodroffe, and Mr. K, S, Bonnerjee^ 
for the plaintiff. 

Mr. Hill, Mr. O'Kinealy, Mr. Chakravarti, and Mr. B. G. Mitter^ior 
the deffndant Nundo Lai Boee. 

Mr. W. C. Bonnerjee submitted he was entitled to refer to the evidence 
taken on commission on behalf of the defendant Nundo Lai Bose, and 
referred to Dwarkanaih Dull v. Gunga Dayi (1). 

Mr. Hill^ contra^ contended thao the plaintiff in his opening was not 
entitled to refer to and comment on the evidence taken on commission. 
It has not, been tendered and is not yet before the Court, and in comment- 
ing on the case in the pleadings counsel is nob at liberty to refer to the 
evidence taken under commission. If the plaintiff wishes to read the 
evidence he can only read it as his own. 

Mr. W. G. Bonnerjee in reply. — Section 389 of the Civil Procedure 
Code provides that the commission and the return thereto and the evidence 
taken under it shall, subject to the provisions of s. 390, form part of the 
record of the suit ; therefore this commission forms part of the record of 
this suit, and I submit that under s 389 I am entitled to refer to the 
same without putting in such evidence. Tne ca^e I have cited 
was under the provisions of s. 179 of Act VIII of 1859, and is directly 
in point. 

PULING. 

Stanley, J.— In my opinion, having regard to the language of 
s. 389 of the Civil Procedure Code, the plaintiff is entitled to refer to the 
evidence as a matter of record. I shall follow the decision in DwaTkaitdih 
Duttv. Gunga Dayi (1). 

Attorney for the plaintiff : Babu Ro77iesh Ghunder Basu» 

Attorney for the defendant Nundo Lall Bose ; Babu Mirendra Nath 
Dull, 

Attorney for the defendant Pasupaty Nath Bose: Messrs. G. C. 
Ghunder d Go, 

D. S. 



i 


(1) 6 B. Xj. R. App. 102. 
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26 C. 693 = 3 C.W.N. 610. 

[693] APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr. Justice Stevens. 


J.4NHAVI CHOWDHURANI (Di'fendant) v. BlNDU Bashini 

Ohowdhurani and others [Plaintiffs).* [isth April, 1899.] 

Right of way —Limitalion Act tXV of 18771, s. 2e~ Easement- Prescription— 

Continuance of enjoyment.as of right- Cessation of user— Actual user. 

No rule can be laid down as to what would or would not constitute a continu- 
ance of the eoj jyment as of right of a tight of way, when there has been no 

exercise of it for any given period ; that must depend upon the circumstances 
of each case and the nature of the right claimed. 

Foe the plaintiff to succeed in a suit for the declaration of a right of way, as 
acquired under a. 26 of the Limitation Act, conceding that he need not prove’ an 
actual user of the way up till ihe end of the atatuiory period of twenty years 
there must, when there is no user for a long time, be circumstances from which 
the Uourt can infer the continuance of enjoyment as of right over the whole 
Btatutory period, and the cessation of the user must be at least consistent with 
such continuance. The enjoyment required by the Act cannot be in abevance 
and at the same time continue see as to give the plaintiff the special right 

claimed The question of continued enj lyment is an inference to be drawn 

from facts, rather than one of fact, and if there are no faots to sustain the 
inferenee, a decision in favour of such enjoyment canoot stand. 

The plaintiffs sued the defendant for the deolarabion of a right of way. as 
acquired under s, 26 of the Limitalion Act. over a plot of land belonging to the 
defendant. It was alleged that in April 1892, the defendant dispossessed the 
plaintiffs from the dominant tenement ; and that the plaintiffs sued the defend- 
ant for recovery of possession of it under s. 9 of ihe Specific Relief Act. and 

* decree, got possession on the 19tb June 1S95. It was further 
alleged that thereupon the defendant, on the 2lst June 1895. obstructed the 

November'^lSgfiT The present suit was instituted on the 25th 

Hefd, that the enjoyment of the right of way on the part of the plaintiffs not 
must within two years of the institution of the suit, the suit 

Koylash Chun^dsr Ohosey, Sonatun Chung Barooie (1), distinguished. 

thecaso, so far as they are necessary for the 
purposes of this report, are as follows ; 

Tue plaintiffs sued for the declaration of their right of way over a 
piece of land belonging to the defendant, upon the ground that the tenants 

3.nd 2 had used the disputed way peaceably, openly, 
without interruption, and as of right, for more than twentv years ; that in 
April l«y2 the defendant had dispossessed the plaintiffs Nos. 1 and 2 and 
their tenants from the land forming the dominant tenement, known as the 
chuma barf, that the plaintiffs Nos. 1 and 2 and their tenants brought a 
possessory suit against the defendant under s 9 of the Specific Belief Act* 
that having obtained a decree in that suit, they got khas possession of the 
dominant tenement on the 19th of June 1895 ; and that thereupon the 
defendant, on the 2l8t of June 1895. obstructed the alleged pathway by 

f!!"! h! thereby prevented their egress from and 

ihgress to the dominant tenement. The present suit was instituted on the 


- (1)7 0.132. 
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25th November 1895. Besides the statutory easement claimed, the plaint- 
iffs also claimed, in the alternative, an easement of necessity in regard to 
the alleged pathway. 

The defence, amongst other things, was that the plaintiffs, not having 
been in enjoyment of the disputed right of wav within two years of the 
suit, the'r claim was barred under s. 26 of the Limitation Act. 

Upon this plea the Munsif found that, although the plaintiffs never 
used the pathway during the period that the defendant was in the possession 
of the domi!)ant tenement, the right of way remained in abeyance during 
that period ; that about eight or nine days af’er the plaintiffs h id recovered 
possession of the dominant tenement, the defendant raised a straw shed 
on the spot over which the way was claimed ; and accordingly, as well as 
on the merits, decreed the suit. 

On appeal the Subordinate Judge held as follows : — 

I find as a fact, from the evi lence adduced by both the parties, that 
the defendant having taken possession of the chiinia bnri, as also of other 
barifi contiguous to it, made material alteration in them, and that since 
[595] nhen the plaintiff ceased to use the way. Tue question also admits 
of being looked at from another point of view The evidence adduced by 
the plaintiffs g'' 0 sto Drove that they obtained possession of the dominant 
holding on the 19th June 1895, and this suit was instituted on the 25th 
November 1895, i.e,, wichiu six months from the date of the delivery of 
possession. I, therefore, hold that the plea of limitation is untenable,** 

Agreeing with the Munsif in this, as well as in the other points, the 
Subordinate Judge dismissed the appeal. 

The defendant then appealed to ihe High Court. 

Sir Griffith B.ibn Srinath Das, Babu Divarka Nath Chakra- 

vartf, Babu Basanta Kumar Bose^ and Babu Krittanta Kumar Bose^ for the 
appellant. 

Mr. J. T. Woodroffp, Babu Jogesh Chandra Roy, and Babu Mukund 
Nath Roy, for the respondents. 

The judgment of the High Court (MacpherSON and SXEVENS, JJ.) 
was as follows : — ^ 


JUDGMENT. 

The Subordinate Judge has in this case affirmed the decision of the 
Munsif, and held tliat the plaintiffs have, under the provisions of the 26bh 
section of the Limibat on Act, acquired a right of way over the land of the 
defendant. The plaintiffs claimed to be the owners of a plot of land 
app'^rr.aining to an estate which belonged to their predecessors and the 
predecessors of the defendant; they said that this plot had been allotted 
to them when a partition of the estate was made many years p.go ; that it 
had since heon in their possession, and that the appi'oaoh to it was by the 
way in question, which they and their tenants had always used for that 
purpose. They claimed a right of way b )th bv grant as an easement of 
necessity and as acquired under s. 26 of the Limitation Act. Wo are only 
concerned with the last mentioned claim, which is the one found to be 
established. The others liave not been considered. No excep'ion is now 
taken to the finding that the plaintiffs have proved an uninterrupted enjoy- 
ment of the way as of right for a period of twenty yeai's. The points urged 
are, that it is not directly found that the plaintiffs are the owners of the, 
plot of land to which the right of way is said to be appurtenant, and that 
it IS wrongly found that the twenty years’ period of [S96] enjoyment 
continued till within two years of the time when the suit was instituted. 
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We think there is nothing in the first point. There was no issue upon 
it and io was nob separately dealt with, but the ques^ioo whether the way 
bad been used by the plaintiffs in the manner alleged dt" pended very largely 
upon the qu'^stion whether this plot of land was in their possession or in 
that of the defendant. Tne first Court found that the plaintiffs’ tenants 
were in possession of it for more than twenty years, and the lower appellate 
Court took the same view of the evidence. 

As regards the second point, the facts found are these : In April 1892 
the defendant dispossessed the plaintiffs of the plot which forms the 
dominant tenement. The nl-tintiffs got a decree for the possession of it 
under s. 9 of the Soecifi \ Relief Act (I of 1877), and in execution of the 
decree were restored to possession on the 19Dh of June 1895. Two days 
after this the defendant obstructed the way, and the plaintiffs brought this 
suit on the 25th November 1895. They did not use the way after the 
dispossession in April 1892. On these facts it is contended here, as it was 
in the Court below, tbit the claim, in so far as it is based on s. 26 of the 
Limitation Act, must fail. 

Section 26 enacts that the twenty years* period of enjoyment which 
must be proved before the plaintiffs can succeed shall be taken to be a 
period endiug within two years next before the institution of the suit 
wherein the claim to which such period relates is contested.*' The suit 
referred to must be this suit, as the suit under the Specific Relief Act did 
not relate to the right of way, and had nothing to do with the statutory 
period now require! to be proved. As the plaintiffs did not use the wav 
fbr a period of more than three and a half years before suit, the question 
19, whether nofcwifch'standing such non-usar the enjoymant as of right can 
be said to have continued so as to connolote the statutory period. If it did 
not continue, the claim under tliis section must fail. 

It WAS hoi 1 in the case of Koylash Chiinder Ghose v. Sonntun Ghung 
Birooie (1) that the term “enjoyment” ins. 26 did not [597] mean 
actual user, although the illustration (6) attached to the section might 
indicate that it was intended to have that meaning. The right claimed 
ih that case was a right of passage for boats over the defendant’s land 
■whoa It became covered with water during the rainy season ; it could 
only be exercised at a particular season of the year, and then only if the 
defendant s land happened to be sufficiently flooded. The lower Court 
had dismissed the suit on the ground that no actual exercise of the right 
had taken place within two years before suit. This Court held that that 
was a wrong view of the law, and said, with reference to the particular 
ca^e before it, that so long as the plaintiffs’ right was not interfered with 
whenever they hail occasion to use it;, their enjoyment must be eonsidered 
as continuing all the year round. No rule was or could be laid down as 
to what would or would not constitute a continiaanca of the enjoyment as 
of right when thote was no exercise of it for any given period, and 

obviously that must depend upon the circumstances of each case and the 
na^ture of the right claimed. 

Bat, conceding that the plaintiffs need npt prove an actual user of 

must, when there is no 

•OiSer for a long time, be circumstances from which the Court can infer the 
■continuance of an enjoyment as of right over the whole statutory period, 

and the cessation of the user must be at least consistent with such con- 

tinuance. The ciroumstancoa under which the plaintiffs ceased to use the 

(1) 7 G. 132, - ' ^ 
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way preclude, we consider, any inference of a continued enjoyment. The 
defendant, wrongfully it may be, took possession of the dominant tenement ; 
and the plaintiffs ceased to use the way which led to it over the defendant's 
land. 

It cannot be said that during the period of dispossession, a period of 
more than three years, the plaintiffs had, or supposed they had, an open, 
peaceable, uninterrupted enjoyment of the way as of right, or that the 
defendant suffered such eDjo>ment, although there was no attempt to 
exercise it. The defendant did not, it is true, actually obstruct the way 
till June 1895, but when the plaintiffs ceased to use it there was no- 
necessity to obstruct it, and tfie plaintiffs can derive no benefit from the 
circumstance that it [598] was not obstructed earlier. The Munsif 
considered that the enjoyment was in abeyance during the period of the 
plaintiffs’ dispossession, but we are unable to see how the enjoyment 
required by the Act could be in abeyance, and at the same time continue 
so as to give the plaintiff the special right claimed. The grounds on 
which the Subordinate Judge found that the enjoyment continued are 
not clearly stated, but he seemed to consider that it was sufficient that 
the suit was brought within a few months of the time when the plaintiffs 
recovered possession of the dominant tenement. That we think does not 
help the plaintiffs and does not bring the case within the provisions of the 
section which requires that the way shall have been enjoyed in the manner 
specified for the full defined statutory period of twenty years. At whatever 
time the suit is brought the enjoyment must be found to have continued 
till within two years of that time, and if that cannot be found, the claim 
fails. 

It is said that the question of continued enjoyment is a question of 
fact. It is an inference to be drawn from facts, and if, as here, there are 
no facts to sustain the inference, the decision cannot stand. 

We must, therefore, set aside the decision of the Subordinate Judge, 
and hold that the right claimed under s. 26 has not been established. 
The case must go back in order that he may determine whether 
the plaintiffs are entitled to succeed on either of the other claims. The- 
appellant will get his costs in this Court. 

N. R, Appeal allowed : case remanded. 


26 C. 598. 

APPELLATE CIVIL. 

Before Mr. Justice Banerjee and Mr. Justice Bavipini. 


Pa.t Narain Pdrkait {Defendant No. 1) u. Ananga Mohan 
Bhandari and OTHERS {Plaintiffs).^ L6th February, 1899.] 

Review— CivH Procedure Code Me/ XIV of 1882). .sj. 102, 103 and 623— Dismissal of a 
&mt for default unaer s. lOi — RivitW of judgment without appluing (o re-instafe the 

suit under s. 103 of tho Coae. 

[699] Where a suit was dismissed for default under s. 102 of the Code of Civil 
Procedure, and an application for review of judgment was made by the plaintiff 

^ p* Nos 775aud840 of 1897, against the decree ot 

rrinAw*'- 24-PergunnHh8. dated the 2and of January l89?e 

datoA Sham Chand Dhur, Subordinate Judge of that Distriofer 

oated the J8i-h of February 1896. 
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without a provious application to have the order of dismissal set aside under 
s. I03 of the Code : 

Beld, that the Court had jurisdiction to entertain the application for review 
of judgment. 

Kotlash Mondol v. Nabadwip Chandra Kar (1) distinguished. 

[F., 16 C.W.N. 643 = 15 Ind. Cas. 554 (555) ; 121 P.R. 1907 = 51 P.W R. 1907 ; R. & 
F., 19 Ind. Cas. 481 = 109 P.R. 1913 = 181 P.L.R. 1913 = 108 P.W.K. 1913 ; R., 
7 P.L.R. 1900, 30 (32).] 

TH0 facts of this casd, so far as they ar© UGCBSsary for the purposes 
of the report, are shortly these : In a suit for partition of a certain family 
property the plaintiff failed to appear on the date fixed for the hearing of 
the case, but the defendant appeared, and the Court of first ins^anc 0 
dismissed the suit under s. 102 of the Civil Procedure Code. Thereupon 
the plaintiff, instead of applying to the Court for an order to set aside the 
dismissal under the provisions of s. 103 of the Code, made an application 
, for review of judgment. The review was granted and the suit was tried 
on its merits. The Subordinate Judge decreed the suit in accordance with 
the report of the Commissioner. On appeal to the District Judge he 
varied the decree bo a small extent, but confirmed the decision of the first 

Against this decision the defendant appealed to the 
High Court, mainly on the ground that the Court of first instance had no 
power to entertain an application for review of judgment made after the 
dismissal of the suit for default under s. 102 of the Code of Civil Procedure 
but the proper course for the plaintiff was to make an application to have 
the order of dismissal set aside under s. 103 of the Code. 

Dr. Ashutosk Mookerjee, and Babu Sarat Chunder Ghose. for the 

appellant. 

Babu Nil Madhub Bose, and Babu Shib Chunder Palit, for the 
respondents. 

The judgment of the High Court (Banerjee and Rampini, JJ.) was 
as follows : — 

JUDGMENT. 

These two appeals arise out of a suit for partition of certain joint 

775 being a second appeal from [600] the preliminary 

appeal No. 840 being a second appeal from the 
nnal decree made in the suit. 

by the learned Vakil forthe defendant-appellant 
are, first, whether the application for review of judgment made after the 
disinissal of the suit for default was not barred by limitation, and 
whether the subsequent proceedings in the suit were not therefore al- 
together nu land void ; second, whether, on the pleadings, the learned Judge 
below should have gone into the question as to whether Arannagore was 
joint property ; and, third, whether on the facts found, the tank referred 
to in to6 judgmoDt ought Dot to h&v6 b66D kopt joint* 

Upon the first question it is argued that as the suit was originally 
naTnl rhr r of Civil Procedure for default L the 

part of the plaintiff, his proper course was to make au application for 

setting aside the order of disrnissal under s. 103; that the Court bad no 

power to entertain an application for review of judgment under s. 623 in 
respect of an order of dismissal under a. 102 ; and that as at the time when 
the application in question was made, the time for making an application 
under s. 103 bad expired, the plaintiff cannot derive any benefit by asking 
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the Court; to consider his application made under s, 623, as one under 
s. 103 ; and In support of this contention the case of Koilash Mondol v, 
Nohafhoip Chandra Kar (1) is cited. It is further argued that if the 
apulication for review was not entertainabie, and if the time for making 
an auplication under s. 103 had expired, the order dismissing the suit 
ought to stand, and the subsequent proceedings in the case ought to be set 
aside as being null and voi(i. This poirtt does nob appear to have been 
raised in either of the Courts below. Bub as it is a point of law which 
touches the legality of the whole of the proceeding-? we allowed itto be raised 
on seconrj apoeal. We are, however, of opinion that this contention ought 
nob to prevail. It is quite true that the c isa cited is authority for the 
proDOsition that where a suit is dismissed under s. 93, no application for 
review [601] of judgment under s. 623 of the Code of Civil Prooelure can 
be entertain-^d a'^ainst the order of dismissal. But in the present case the 
dismissal was one not un ler s. 98, but under s. 102 of the Code of Civil 
Procedure ; and the dil't’erence between the two sections, so far as the 
present point is concerned, is this, that whereas s. 98, which applies to the 
case of neither party appearing, provides that “ the suit shall be dismissed 
unless the Judge, for reasons to be recorded under his hand, otherwise 
directs,” s. 102, which applies to a case in which the defendant appears 
and the plaintiff does not, direct that “the Court shall dismiss the suit 
unl^^ss the defendant admits the claim, or part thereof, in which case the 
Court shall pass a decree against the defendant upon such admission, and 
where part only of the claim has been admitted, shall dismiss the suit so 
far as it relates to the remainder.” So that, while in regard to cases which 
come under s. 93 where the Court does not otherwise direct, a dismissal of 
the suit is the only consequence, and the proviso. “ unless the Judge, 
for reasons to be recorded under his hand, otherwise directs,” evidently 
relates bo the postponing of the case and not to the making of any final 
order in it, in cases coming under s. 102, the dismissal of a suit need not 
be the only final order which the Court can make, bub a partial decree 
might ho passed in some cases ; and therefore, whilst it would be unreasoQ- 
able to say that there may be an application for review of judgment in a 
case coming under s. 98, because there is no judgment, neither party 
having appeared before the Court, and the Court having simuly dismissed 
the suit, it cannot be said that it would be equally unreasonable for the 
plaintiff, iri a case coming under s. 102, to apply for review of judgment 
under s. 623, for it may he open to him to show that the partial decree, 
which the Court has mHde upon the defendant’s admission, gives him less 
than the Court ought to have given upon that admission, and that upon 
that ground he is entitled to have the judgment reviewed. We are, there- 
fore, of opinion that the reason for the d-^cision in the case of Koikish 
Mondol V. Nahadwip Chandra Kar (1) [602] does not in its integrity 
apply to a case like the present. The argument based on the ground of the 
unreasonableness and unrnesningness of an application for review of judg- 
ment, is, in our opinion, sfrictly apt lioahle only to an order of dismissal 
made under s 98 of the Code of Civil Procedure and does not apply equally 
to an order of dismissal made under s. 102. 

We may observe that in the present case in which the suit was ouo 
for partition, there was, if not very clear and express, at least an ambiguous 
and implied admission that soma of the properties of which parbii-iou wa3 
claimed were joint properties, so that it cannot be said that an applioatioQ 


(1) 2 G.W.N. 318. 
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under s. 623 was altogether not enfcerfcainable in this case. The first 
contention of the appellunt, therefore, in our opinion, fails. 

As to the second contention, the argument is that upon the facts 
seated in the plaint the Question whether Arannagora was joint property 
did not arise. !But the learned Djstrict Judge has in his judgment 
explained the circumstances under which he allowed that question to be 
raised. He observes: “ Much has been made of the omission in the 
plaint to specifically mention the exclusion” (that is of the prooerty 
Arannaeore). Id must be remembered that the plaintiff was an old man 
at death s door, and I think allowance must be made for his having given 
imperfect instructions for drawing the plaint.” That being so. we cannot 
give effect to the second contention riised before us. 

As to the third contention there is no doubt some hardship in the 
defendant's proprie orship of the tank bsing subjected to a right of user of 
the ghat and the water by the plaintiff, but the existence of this hardship 
has been taken into consideration, and it is in view of this circumstance 

that the amount payable to the p’aintiff by the defendant has been 
reduced by the lower appellate Gourd. 

do not therefore think that any ground has been made out for 
our interference with the judgment of the lower appellate Gourd. We 
accordingly afiQrm it. and dismiss appeal No. 840 with costs. That being 
so, second appeal No. 775 will also be dismissed. 

Appeals dismissed. 


26 G. 603 = 3 C.W.N. 531. 

[603] APPELLATE GIVIL. 

, ^^foTe iff 7*. Justice Hill and iffr. Justice Hampini, 

Babar Ali {Plaintiff) v. Krishnamanini Dassi and another 

{Defendants),^ [7th February. 1899.] 

0/ IPSs;. 11. 12 and IS- Sale of a tenure in execution of a 
decree no’ fo^ arrears of rent~Epect of N n-^apment of Wndlord^s fee or^l lor 
servics of notice of the sate on thts landlord before tha confi maUon of sale. 

Under 3. 1.3 of the Bengal Tenancy Act, when a p-rmaqent tenure is sold in 
oranTthe ^ arrears of rent due in r.specb there- 

CD., 1 C L.J. 500 (503) (513) ; 7 C.W.N. 591 (593) ; 8 C.W.N, 239.] 

■ . appeal arose out of an action for arrears of rent and cesses with 

interest in respect of a seputni tenure alleged to have been held by the 
defendant No 1 under the p'aintiff. The allegation of the plaintiff was 
that the defendant No. 1 took a seputni l^ase of lot Kolebatnore under a 
registered Aa.6w/ia« dated 2nd December 1892. and since then he had been 
ID possession of the property by colleo ing rents from the tenants : the 

Deriod ha-, ween October 1895 

• ^as brought. The defence, inter alia 

was that the seputni was soil on the 9th Daoamber 1895 in execution of 

a decree other than a decree for ar rears of rent and was purchased hy one 

1 • . • • « ' • 

4 • 
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Babu Ram Mitfcer, and that therefore the defendant had no interest in the 

tenure after the sale, and was not liable to pay any rent which became due 

after that date. The sale in which Babu Ram Hitter purchased the 

tenure was confirmed on the 16th January 1896. bub the purchaser did 

not before the confirmation of the sale, pay eicher the landlord’s fee or 

the fee for the service of the notice of the sale on the landlord. 

The Subordinate Judge held that the confirmation of the sale to Babu 

Ram Hitter effectuallv extinguished the defendant's interest in the tenure, 

and accordingly he dismissed the suit, in [604] so far as it related to the 

rent for the period subsequent to the confirmation of the sale. On appeal 

the Disti ict Judge confirmed the decision of the Subordinate Judge. 

Against this decision the plaintiff appealed to the High Court. 

Babu Saroda Churn Mitter, and Babu Haro Kumar Mitter for the 
appellant. ’ 

Hoidya Nath Dutt^ Babu Bepin Bchary Ghose^ and Babu Jadu 
Nath Mundle^ for the respondents. 

The iudgment of the High Court (Hill and Rampini, JJ.) was as 
follows : — 

JUDGHENT. 

The suit out of which this appeal arises was brought by the plaintiff, 

the holdor of a darputni tenure against a scputnidar for arrears of rent 

for the period between Kartik 1302 and Jaista 1303 B. S. (October 1895 
to May 1896). 

It appears that in execution of a decree other than a decree for 
arrears of rent the scputni tenure had been put up for sale on the 9th 
Ddcember 189o and purchased by one Babu Rira Mitter. That sale was 
confi.med on the 16th January 1896. but the purchaser did not, before 
the confirmation of the sale, pay into Court, as required by s. 13 of the 
Bengal Tenancy Act, either the landlord’s fee or the fee for service of notice 
of the sale on the landlord, nor has either of these fees been since paid, 
o^u aefendant’s answer to the suit was that under the sale of the 

9th December 189o her interest in the tenure had passed to Babu Ram 

Mitter and that she was therefore nob liable for any rent which became 

due after that date. As to the period prior to that date she pleaded 

payment. But it is only with the former branch of her answer that we 
are now concerned. 

Upon that question both the Couits below agreed in holding that the 
confirmation of the sale to Babu Ram Mitter effectually extinguished the 
defendant s interest in the tenure, and they accordingly dismissed the suit, 
in 80 far as it related to the rent for the period subseauent to the confirm- 

ation of the sale. The question, whi, h wo have now to edooide. is 
whether they were right or wrong in so doing. 

[605] Section 13 of the Bengal Tenancy Act. upon which this 
question turns, provides, so far as it is material, that “ when a permanent 
tenure is sold in execution of a decree other than a decree for arrears of 

shall, before confirming the sale 
Tnin o'*' Procedure, require the nurohaser to pav 

8ueh?Jthfi ® prescribed by the last foregoing section, and 

•- of ootioe of the sale on the landhrd as may be- 

ThaVfw '‘Poof'^ot (t>'9 plaintiff in the 

nnli! f U f prohibit the confirmation of a sale 

nless the presoribed fees have been previously paid into Court. For the 

contended, on the other hand, that the duty is oast on 
the Court of requiring the purchaser to pay these fees ; that an omission 
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on the part of the Court to discharge this duty amounts merely to an 
irregularity which is cured by the confirmation of the sale; that the 
language of the section is merely directory; and that this view is supported 
by a comparison of the language of s. 13 with that of s. 12 in which the 
duties of a registering officer are laid down. 

It appears to us that the contention of the appellant must prevail* 
The sale of permanent tenures of the kind now in question is regulated by 
the Bengal Tenancy Act, by s. II of which the general rule is laid down 

that every permanent tenure shall, subject to the provisions of the Act, 

be capable of being transferred in the same manner and to the same 
extent as other immoveable projerty. Then follows s. 12, which provides 
the rules, subject to which a voluntary transfer of a permanent tenure may 
be made, and s. 13 which provides similarly for the sale of a permanent 
tenure in execution of a decree other than a decree for rent. The law 
thus enacted has effected considerable changes in the law relating to the 

sale of permanent tenures, dis^ensing as it does with the recrgnition of 

the sale by the landlord, as a condition to its validity. And we entertain 

no doubt that the more unfettered freedom of transfer confirmed by the 

Act was intended to be exercised, if at all, in strict conformity to the 

conditions which the Act prescribes, [606] and that unless those 

conditions are substantially complied with the transfer is invalid and 
ineffectual. 


Much stress was laid by the respondents' pleader upon the absence 
from 8. 13 of express words of prohibition. 

This consideration is, however, to our minds by no means conclusive • 
a prohibition may be implied although not conveyed in express language! 
and although the enactment is silent as to the consequences or non-obser- 
vances of the forms which it prescribes. The question is as to the 
intention of the Legislature, and where,” as it is put by Sir P H Max- 
well (Maxwell on the Interpretation of Statutes, 3rd edition, p 518) 
if ® and object of the L-gislature would he plainly defeated 

® P®*''''°«lar manner did not imply a 

proh bition to do ibm any other, no doubt can be entertained as ' to 

t^he intention. We certainly think that were we to hold that it is 

a matter of indifference so far as concerns the validity of the 

transfer whether the fees for which s. 13 provides have or have not 

been paid prior to the confirmation of the sale, we should be defeating the 

obvious intention of the Legislature and rendering nugatory the scheme 

which It thought fit, for reasons which are well understood, to substitute 
for the previous law on the subject. 

1 pressed by the consideration upon which reliance was also 

placed, that there is a change of phraseology in s. 13. as compared with 
s. 12. Jn ^D>ch latter section clear words of prohibition are no doubt 
employed. That may be accounted for in various ways and does not bv 

any means necessarily imply a change of intention on the part of the 

Legislature (see Maxwell, p. 452). What we have to look to is the sub- 
stance of the matter, and we entertain no doubt that the Legislature 

intended by enacting s. 13 to prohibit the confirmation of a sale such as is 
contemplated ^ the section unless prior to the confirmation the purchaser 
has paid into Court the fees for which the section provides. 

• 1 ^® “I®’ opinion that the sale to Babu Ram Mitter was 

m valid and ineffectual as a transfer of the tenure [607] from the defen d^nt 

This being so, the decree appealed against must be set aside, in so far as 

/ \ » • 
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plaintiff’s claim for the period suhspquent to the 16th January 
jyyO, and the ca‘^e must be remitted to the lower appellate Gourd to be 
dealt wiih by it according to law. Costs to abide the result. 

Appeal allowed. Case remanded. 


26 C. 607. 


APPELLATE CIVIL. 

Before Mr. Justice Banerjee and Mr. Justice Eampini. 

Kamikhya Nath Mukerjee and another (Defendants) v. 
Haiu Churn Sen and oihers (Plaintiffs):' [22Qd M.rch, 1899.] 

Pwhnfe and 40 of a^min strati, n- 

M^lhct of T.a..si(r of xry>moveable promrty lya Hir.d>i wido 7 v xovh Jurat's 
sanction, on obtaining letters of aim.nisiraiion— Legal nece^sity^ Iftauduleni 

An ahenadnn mnde with tho pproiisHon of the District Jurige by a Hindu 
Widnw who bad cblained letters of sdmiDistration in respect of the estate is valid 

as an absolute alienation under s 90 of the Probate and Administration Act (V 

oi loyi)i irrtspectivo of ihe cxis^cDco of nccessiJy* 

This appeal arose out of an action brought by the plaintiffs who 

were the reversionary heirs of deft ndant No. 3, for a declaration that the 

alienation mane by the said defendant No. 3, a Hindu widow, in favor of 

defendants Nos. 1 and 2, was invalid beyond ihe lifetime of the widow, 

ina-much as the alienation was made without legal necessity and in 

collu^on with defendants Nos, 1 and 2 in order to defraud the plaintiffs. 

The defence of defendant No. 1 was that he had no concern with the 

purchase ; but defendant No. 2 set up that the purchase made by her was 

bona fide, and that the defendant No. 3 had legal necessity for the 
transfer. 

♦u "F*’® ^ound that there was no legal necessity: 

that defendant No. 3 had obtained the letters of administration to 
the estHte of her husband and the permission [608] of the District Judge 
to sell the propeity by fraudulent misrepresentation of fact; and that 
defendants Nos. 1 and 2 acted in collusion with defendant No. 3 in 
obtaining such permission; and he decreed the plaintiff’s suit. • 

On appeal by defendants Nos. 1 and 2 the District Judge confirmed 
the decision of the first Court, holding that there was no legal necessity 
for the transfer; that the fact of us having been effected with the permis- 
sion of the P'st'-ict Judge did not affect the question ; but he did not 
confirm the finding of the first Court upon tho question of fraud. 

e defendants appealed to the Hieh Court 

Sir Gnffith Evam, Babu Nilmadhub Bose, and Babu Shib Chunder 
t'altt. lor the appellants, 

Babu Nath Dutt, for the respondents, 

was r’foliowf^^" Eampini. JJ.) 

JUDGMENT. 

Banerjee, J.— This appeal arises rut of a suit brought by the plain- 
tiffs, )esronde .us^_^o n^h e revers-ongry he irs of the defendant Nn. 3; 

• AppeHl from Appellfte Decree No. m2 of 1897,Tctinst the decree of J P 

Bradbury. E q. DisInor. Judge of Horghly, dated the 14ih of June 1P97 coi firininff 

ill rui", Au“gS i8=r‘‘ ■-> 
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a Hindu widow, for a declaration that the alienation made by the defend- 
ant No. 3 in favour of defendants Nos. 1 and 2 is invalid beyond the 
lifetime of defendant No. 3. on the ground that the transfer was made 
without legal necessity, and is vitiated by fraud and collusion. 

The defence was, that the alienation was valid and binding ; that 
^ere was no fraud or collusion in the matter, and that the defendant 

No, 1 had no concern with the purchase, which was really made bv the 
defendant No. 2 on her own behalf. 

Toe first Court found that the alienation in question was made 
without any legal necessity, that the defendant No. 3 had obtained letrers 
ot administration to the estate of her deceased husband and the District 
Judges permission to sell the property now in suit, upon fraudulent 
misrepresentation of facts, and that the defendants Nos. 1 and 2 made the 
purchase with the full knowlelgoof the fraudulent representations made 
by the defendant No. 3 in [609] obtaining the permission to sell, and had 
acted in cjllusion with the defendant No. 3 in obtainina such permission. 

T j defendants Nos. 1 and 2, the learned Disr.rict 

Judge has confirmed the decree of the first Court in favour of the plain- 

tifis, OQ the ground that the sale in question was not for legal necessity 

and that the fact of its having been effected by the defendant No. 3 with 

fche permi>sion of the District Judge under s. 90 of the Probate and 

Administration Act (Act V of 188 L) Hoes not affect the question ; but he 

not confirmed the finding of the first Court upon the question of fraud, 

and he has in one or two places questioned the correctness of the inference 

of fraud from certain of the circumstances relied upon in the Subordinate 
Judge s judgment. 

second appeal it is contended for the defendants Nos. 1 and 2 that 

the learned Dis- net Judge is wrong in holding that the alienation in 

question was invalid beyond the widow’s life-time, on the ground of the 

aoseoce of legal necessity, when he ought to have held that the alienation 

having been made with the permission of the District Judge by the 

defendant No. 3 who had obtained letters of administration in resuect of' 

the estate, it was valid as an absolute alienation under 8. 90 of the Probate 
and Administration Act ot 1881. 

4 . 1 , 4 - that the view taken by the learned District Judge 

^at the permission obtained by the defendant No 3 under s. 90 of the. 

Probate and Administration Act can give no validicy to the alienation 
simply beciuse It was an alienation by a Hindu wi low and was made 
without legal necessity, is wrong. For by s. 4 of the Probate and Adminis- 
tration Act the administrator of a deceased person is his legal represen- 
tative for all purposes, and all the propertv of the deceased person vests 
m the administrator as such ; and by s. 90 of the Act the administrator 
has, subject to the provisions of that section, power to dispose, as he thinks 
fit, of all or any of the property for the time being vested in him under 
s. 4 of the Act ; and the provision of the law to which this power is subieefc 
is contained in sub s. 3 of s. 90, which savs that “ an administrator 
may non, without the previous sanction [610] of the Court by which the 
letters of administration were granted, mortgage, charge or transfer bv 

aa.e, gifi, exchange or otherwise any immoveable property for the time 
being vested in him under s. 4.** 

U the defendants Nos. 1 and 2 was effected 

by the defendant No. 3, not in her character as the widow of her deceased 
husband, but in her character as administrator of his estate, and the dead 
of sale in favour of the defendants Nos. 1 and 2 distinctly recites that the 
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alienation is made by her, she having been authorised in that behalf by 
the permission granted to her by the District Judge. Tnab being so. the 
alienation would bi valid, irrespective of the existence of legal necessity, 
by virtue of the provisions of 3 . 90 of the Probate and Administration Act. 
The ground therefore upon which the learned District Judge has based 
his decision in favour of the plaintiffs is untenable, and his decision must, 
therefore, be set aside. 

Then arises the question, whether the case ought not to be remanded 
to the lower appellate Court in order that it may come to a finding upon 
the question of fraud which was raised in the plaint, and upon which a 
finding was arrived at by the first Court in favour of the plaintiffs. It was 
not disputed by the learned Counsel for the appellants, and it cannot be 
disputed, that if the alienation in question was brought about with the 
object cf defrauding the plaintiffs who are the reversionary heirs, and it the 
District Judge s permission was obtained by a falsa representation of facts 
made by the defendant No. 3, the vendor, and the purchasers, the defendants 
Nos. 1 and 2, were aware of the fraud and took the conveyance from the 
defendant No. 3 with the knowledge that the District Judge’s permission 
had been obtained by her upon a fraudulent misrepresenbation of facts, in 
that case s. 90 of the Probate and A Iministration Act could nob make the 
alienation valid; for fraud would in such a case vitiate the permissiou and 
the transfer in favour of the dafeudants Nos. 1 and 2 who would be 
participators in the fraud. 

But we are asked to hold that as the learned District Judge has, with 
reference bo one or two points, questioned [ 611 ] the correctness of the 
learned Subordinate Judges inference of fraud, he has in fact altogether 
negatived the findings of fraud in this case. Reading the leiroed Discriob 
Judge s judgment as a whole we are unable to come to that conclusion. It 
is true that the learned District Julge do33 not confirm the first Oeurt’a 
finding on the question of fraud, bub he hxs nob negibived the finding of 
fraud which that Court arrived at upon a consideration of the evidence. 
The case must.therefore, go back to the lower appellate Court in order that 
it may dispose of the appeal after determining upon the whole of the 
evidence on the record whether the fraud alleged in the third and fourth 
paragraphs of the plaint has been established, and established, nob only as 
agiinst the defendant No. 3, but also as against the defendants Nos. 1 and 2. 
If that question is ansvvered in the negative the suit must be dismissed 
w^h costs ; if, on the other hand, that question is answered in the 
affirmative, the plaintiffs will be entitled to a decree. The costs of this 
appeal will abide the result. 


S. C. G. 


Appeal allowed. Case remanded. 
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APPELLATE CIVIL. 

Before Mr. Justice Hill and Mr. Justice Rampini. 

Krishna Chandra Sen and others {Plaintiffs) v Sushti a 

SOONDCRY Dassee AND OTHERS {Defendants).* [5tb Ma^ 1899.] 

for the annual 

ing the payn^ent of rent which was paSe Krte’ly 

lease is_val,a. and s. 74 of .1/ Bengal TentT A"?te: ‘’nT :o:tr‘oir"a“7ro1 

-■ BHattaoHarjee (3) 

the S,"S';Te?at:dTy1h^^^^^ In 

in one instalment, and this was stinulatoH fr.r • ^ the plaintiffs 

from that in which the payment of the rent Perfectly distinct clause 

payment of sums under this s^pulation ^ deiendants for the 

anafpi^rd^lstLtsTol^ Bs. 4 was 

instance that the^payrnL^o^Rs^^ia Gnurt of first 

Babu NaUni Ban^un cCteS Lftbi ° 

Ra. 4 per annum is not an abwab^' payment of 
even if it is an abwab, as the plaintiffo ^ *'®“t ’ ^'“6 

dur-patnidars, the plaintiffs are. under s lyg^oTthlV^** ‘^^^^“^ants 

It is pointed out by the learned Judies S f i 79 

Tulsi Das Sarkar (2) is ana^ogoJs to the present. ° ^^ 

Babu Karuna Sindhu Mookeriee fand R=K., t i i,t , 

’'®®P°“dent3.— The payment of Bs^4 t Ganguly), 

[613] It is not- consolidated with rent and isinliL abwab, as 

and fish and is payable separately ’from the rent” 

Bengal Tenancy Act invalidates all sHnnioi-;.^ ^^“I'lon 74 of the 

an^d 8. 179 of the Act must be controlled bv it ^ abtuabs, 

Ohov^ v. Promotha Nath Buttacharjee{3) it was S ld^thl 

Chandra Ghose, Sutordinlta^Judle^r Bfr^bhJiif^^da^d thV lolh^T”^ Babu Atul 
Janui'ry fsg;. Munsifll smated“^:Vtl37 

(1) 22 G. 680, . • (2) 2 C W N <?4q 

W a C.W.N, 543, (3) 26 C. 130. 
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Bengal Tenaticy Acfc does control s. 179 of the Act, and there is no reason 
why s. 74 should not also control s. 179 of the Act. 

The judgment of the High Court (HiLL and BampiNI, JJ.) was as 
follows : — 

JUDGMENT. 

This is an appeal against a decree of the Subordinate Judge of Birbhum, 
dated the 10th December 1897. 

Two grounds of appeal have been urged before us: (1) that the sum 
of Es. 4 per annum, which the Subordinate Judge has held to be ana&z/ja6 
and disallowed, is not an abioab] and (2) that even if it is an abivab, as the 
plaintiffs are patnidars and the defendants dur-patnidars, the plaintiffs are, 
under s. 179 of the Bengal Tenancy Act, entitled to recover the amount. 

On the first point, we think we must affirm the finding of the 
Subordinate Judge. The annual payment of Es. 4 is, according to the 
defendants* kabulyat, not part of the rent. It is payable in lieu of certain 
quantities of jack fruit, bamboos and fish, which the defendants were to 
present annually to the plaintiffs, and is stipulated for in a perfectly 
distinct clause from that in which the payment of the rent is contracted 
for. Further, the rent is payable quarterly. The quantities of produce, 
or their money equivalent, were to be given, or paid, in one instalment. 
We think that in these circumstances the Es. 4 per annum now in dispute 
is undoubtedly an abioab. 

The second contention of the appellant is not so easily dealt with. 
The learned pleader for the appellant relies on the provisions of s. 179, and 
on the cases of Assamilla Khan v. Tirtha Bashini (1) and Atxdya Chum 
Bose V. Tulsi Das Sarkar (2). [614] In the former case it is said, though 
by way of an obiter dictum, that though there is some repugnancy between 
s. 179 and s. 74, there seems good reason for thinking that s. 179 is not 
controlled by s. 74. In other words, the provisions of s. 74 do not prevent 
the holder of a permanent teniu'e (such as a patnidar) from granting a 
permanent mokurari lease (such as has been granted to the defendant in 
this case) “ on any terms*’ he pleases, that is, even stipulating for the pay- 
ment of ahwahs. 

The second case cited by the pleader for the appellant is analogous in 
principle to that of Assanulla Khan v. Tirtha Bashini (1). It rules that 
8. 179 controls s. 178 (3) (c); so that a permanent tenure-holder may in 
granting a sub-lease of his tenure stipulate for the payment of interest at 
a higher rate than that allowed by s. 67. The contrary has, however, 
been laid down in Basanta Kumar Boy Ghowdhry v. Promotha Nath 
Bhiittacharj ce (3). The learned Judges who decided this latter case make 
no reference to the case of Atulya Churn Bose v. Tulsi Das Sarkar^ 
probably because it was not brought to their notice. 

Another case which has some analogy to the question under 
discussion is Mokhul Hossain v. Ameer Sheikh (4), in which it has been 
held that, notwithstanding the provisions of s. 89, holders of service 
tenures can be ejected otherwise than in execution of a decree. 

The learned pleader for the appellants contends that the ss. 179, 180, 
181, 182 and 183, all contained in chap. XV, take the tenures and 
holdings to which they relate to a largo extent outside the other provisions 
of the Bengal Tenancy Act ; and though it is somewhat difficult to 
suppose that the framers of the Act can have intended to allow the 

(1) 22 0, 680. (2) 2 O.W.N. 643. (3) 36 C. 130, (4) 26 G. 131. 
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[615] arrangement of fhi-rni^ ^ considered that an 

rise tUppS“n S the cte ofor^^^^^ objectionable and liable to give 

danger in the case of permanent mo Wr7S hZ" ^ 
words of s. 179*‘nofchiaein fchi^? Ant'’ ^ ^ase-holdors. Anyhow, the. 

to resist the contention of thA lo ^ j wiae that it seems impossible- 

are therefore constrained to give effect tolt'^^'' appellants, and wei 

We accordingly decree this appeal with costs. 

Appeal allowed. 

26 C. 615 = 4 C.W.N. 738. 

APPELLATE CIVIL. 

Before Mr. Justice Hill and M r. Justice Bampini. 

Kcldip Sims ( Plajnti ^ gillandbrs Arbuthnot & Co 

{Defendants).* [I5th May, 1899 1 

Bengal Tenancy Act (YIll of ^ aa m , . ’■* 

Custom— Ejectment—pissession. ' °f «- portion of ofcupancy holding— 

not the letterof 8* 8^01° he BTngtTTenanoy'AofvfTr" ** 

of a custom in a particular place by which such *:he existence 

■ s ais.i “■•' “ ■" »“> ; s o:K-5?j6rDV<,°s".i;svf’s 

jote of 8 bighas belonging to'^oU^Nanru^^R^^^^ Pf an occupancy 

was dispossessed by the defandanf-q v^u ^ plaintiff 

by declaration of title *^bem for possession 

that the^ o?d toL^n^fhtdrbtndoned th^r 

JOI. »».t b, coLuJr^a (o“L porr,f ‘S' 

one ; and as the plaintiff was^ in*^ nn ' ^ transferable 

proved in the case, whatever might be^thrt1r}°“ f ft, ^isputod land as 

plaintiff’s claim. ' ' ^ findings decreed the 

grounds ^hat tlfe^^pTa'intiff Yslh7 tmn^f appellate Court, on the 

holding, had no «tle as agal^ust 

being a summary suit for possession but a 

tion of title, the plaintiff could not recovL by declar^- 

title as against the defendants. Possession, unless he showed 

' nr^ appealed to the High Court 

to recover1,t“ein^TtSd^^^^ seeks only 

: bo .0,, rrr.i-t trg ;i ‘r..^r.Ts 

• Appeal from Appellate Decree No. gilTf iaar~7~^~7~^ 

Karanamoy Binerjee, Subordinate Judge of Rhaoni against the decree of Baba 

ri,aT3;;s,r'“ L'i^si^ss 
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oefeDdanbs. Bengal Tenancy Act, 3. 88, does not apply, as a 
occupancy is different from a holding, and there is no law to prevent the 
transfer of such a right. Further the appellant alleges that there la a 
custom, which makes an occupancy holding transferable, “ so. then 
such a transfer is good in spite of the Bengal Tenancy Act, s. 88. Hence 
the suit should at least be remanded for a finding, whether the occupancy 

holding is transferable by custom or not. 

The respondent did not appear. tt \ « 

The judgment of the High Court (HILL and Eampini, JJ.) was 

as follows:-^ 

JUDGMENT. 

In this suit the plaintiff alleges that he has purchased 6i bighas of 
an occupancy jote of 8 bighas belonging to Nanku Rai and others. Ho 
further pleads that he has been dispossessed by the defendants who are 
the landlords of the occupancy jote of 1 bigha lo cottahs, and he sues 

them^for has dismissed the suit on the ground that 

the plaintiff, as the transferee of a portion of an occupancy holding, has 
no tide as against the defendants. The plaintiff now 

behalf it has been contended that the plaintiff dees not seek to be 

recognized as a tenant by the landlords, but merely prays to ^ rest^^^^^^ 

to possession of the disputed land from which ho has been wrongfully 

think, however, that the plaintiff is not entitled to recover 
possession on proof of mere wrongful J^'s is not a 

Ling so. he must show some title to the land as against the defendants. 
We agree with the Subordinate Judge m thinking that he has proved 
none. He no doubt shows that ho has purchased 6, bighas of the 
jote from the occupancy raiyat, but this transfer is not binding against 
the landlords, the present defendants, who are in no way bound to 
recognize it. As against the landlords, the plamtifi snows no title under 
which ho can demand to be restored to possession of a portion of the holding. 

The learned pleader for the appellant urges that there is no law which 
prohibits the transfer of portion of an occupancy holding. But there is no 
law under which any such contentiou as set up by the plaintiff m this 
ease can bo supported, and it would seem to us that to admit uavo 

any force would be contrary to the spirit, if not the letter, of s. 88 of the 

Bengal Tenancy Act, 

The learned pleader prays that the case may he remanded for a finding 
whether the occupancy holding, from a portion of which the plaintiff 
alleges himself to have been dispossessed, is or is not transferable by 
custom. We think it unnecessary to do so, for in either case in ow 
opinion the plaintiff would have no right as against the defendant to 

recover possession of a portion of the holding. . . , , . „_i. 

We therefore dismiss the appeal without costs, the respondent not 

appearing. 


M. R. M. 


Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr. Justice Stevens. 

Council {Defendant) 

V, KAJIMUDDI AND OTHERS {Plaintiis) [17th March. 1899J 

SS- 2 (Ltld 1 1 nf 

ss. 2 ana 3), 113 Record of Rights^Presumpiion as to fixity of reni—Setilemet f of 

iriJofcllTs for excess land-Enliancement ft ns! d 

[618] The provision oontained in s. 115 of the Bengal Tenancy Act a^ain^f 
the presumption as to fixed rent under s. 50 (2) of the Act arising incSn 
oases, has no application in a suit brought by a tenant for the ^purposr 
contesting the correctness of the decision of a Revenue Officer in regard to the 
entry as to the status of a raiyat in a record-of-rights prepared under chan X o1 
the Act. In such a suit the tenant is entitled to the benefit of the presumpt^n. 

c^^o^mstance of an increase or decrease in the area of the land for 

r%4 f2l!ff“r^h“ *'®'"*'* oompetentto the Revenue Officer under 

.2 ‘ i. / Tenancy Act to settle a fair and equitable renrirresoec? 

Offioer'^otn In such a 0 !°' ““h i“<=luding the excess area, and the Revenue 

umcer can m such a case enhance the rent under the provisions of the Tenann^r 
Ad, on .ho g,.„.d 0 , ,h, ,0 , 0 , T.o.y 

' ■ ' w.i!? SiS'iS ■<il f,9T- *’* ^ “• 

This appeal and twenty-six other analogous ones arose out of ypvAn 

aaTw?®? anna!^*’ different tenants of a Government khas mekalkno^a 
as /twm 4 annas and oddgundas in Pergunnah Shingargaon, in the District 
of Tipperah against the Secretary of State for India in Council fo^a 

by the Bevenuf Offieer“r‘ record (khatian) of rights framed and published 
■Ronrt I rn O&cer ID rospect of the said mehal under chan X of f-hA 

snrs t r!Lt:r os-r “ ' 

*-■ ^ notification, dated the 6th Novemhei* IftftR ^ 

ment made an order under s 101 fll nf i m Govern- 

application was made by either Se ^Government ot tke t na^ 

S r LTtroVh Settlement Officer appointed to prepare the Jeco^" 

rants apparently on the ground that the tranJs we^rhofig tnd W 

exeessr of or less than, that for which they [619] were navine 

also on the ground that there had been a rise in the average nrfca^nf ’ fhf 

I" I * ^ was published under s.^ 105*?1). fh^ 

Aot, the plaintiffs objected to certain entries on the ground thaf fii * 4 ^ 

Appeals fr^ Appellate Deorees Nos. 1743 of 1897 and 2 fi nH... ■ • a At 

decrees of Babu Kaijash Chandra Mozumdar Riihnr,a;„if. t j ° °'l»ers, against the 

the 22nd of May 189^ modifyinrthrdeo“es of B^b^RSonl tipperah. dated 

of Chandpnr, dated the 26th of Junrilg^ ^ Mukerjee, Munsif 

caa? 
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1899 the Settlemenfc Officer finally framed and published the record under 

Ma^ 17. s. 105 (2) of the Act. Thereupon the plaintiffs, without appealing to the 

bpecial Judge against the orders of the Settlement Officer, instituted the- 
present suits. 

^ The Munsif dismissed the suits on the preliminary ground that the- 
decision of the Settlement Officer under ss. 104 and 105 of the Act operated 
as res judicata and was not liable to be set aside by a Civil Court. On 
appeal the Subordinate Judge set aside the decree of the Munsif and 
remanded the suits for trial on the merits. On second appeal, the High 
Court affirmed the decision of the Subordinate Judge, holding that the 
entries in the record were, properly speaking, undisputed entries, which 
under s. 109 of the Act were to bo presumed to be correct until the contrary 
was proved (1). The suits were then tried by the Munsif on the merits 
and dismissed^ The Munsif held that in view of the special provisions of 
s. 116 of the Bengal Tenancy Act, the presumption under s. 50 (2) of that 
Act could not arise in favour of the plaintiffs, and that the whole burden of 
proving that they had held at the same rate of rent from the time of the 
Permanent Settlement was laid on them. He also held that it was com- 
petent to the Settlement Officer to enhance the rent on account of the 
rise m the price of produce, under s. 30 of the Act. 

, . Subordinate Judge agreed with the Munsif as to the- 

p being entitled to the presumption under s. 50 (2) of the Act, 

but held that the Settlement Officer acted without jurisdiction in settling 

the rents on the ground of the rise in the price of the produce, and that 

therefore his acts in this respect were null and void. In the result, sixteen 

of the appeals were either wholly or partially decreed, and one of them 
was dismissed. 

• 1 appeals the plaintiffs, and in sixteen appeals 

including No. 1743, the defendant, appealed to the High Court 

Babu Ram Charan Mitter, for the appellant. 

Babu Akhoy Kumar Bancrjee. for the respondents. 

was js^ffillow™— Court (Macpherson and Stevens, JJ.) 

JUDGMENT. 

notified under s. 101 of the 
Bengal Tenancy Act that a survey and record of rights would be made in 

ani?« includes the Government khas mehal to which these 

suits relate^ A survey was made and a record of rights prepared by a 

navahle^h^^°T'-'’^fVi,“ Pi'°ce 0 dings, settled the rents 

S to 11 ° ° ® '‘u conceded that he was not autho- 

made eith E °° application for such settlement was 

t“e oDlv ^tt^ t tal'c it that 

the only authority which ho had was that conferred bv s. 104 of the 

orTesrtLnIhat land in eLess of 

oriesstnan that for which he was paying rent, 

M record was finally framed and published in March 1891 Nona of 

of the Eevenue Officer on any of the points which he was required to 
eteimino, or as regards the rent which had been settled. In the same 
month th e tenant s brought seventeen suits, which have given rise to these 

(1) See 23 C. 267. * 
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appeals, to have it declared, speaking generaUy, that the proceedings of the 

Kevenue Oftcer were illegal and not binding on them, and that their rents 

could not be enhanced consistently with the provisions of the Bengal 

Tenancy Act. They also asked that the Court would, if it considered that 

fhf fix a fair rent. All these suits were dismissed by 

maintainable, the decision 
of the Eevenue Officer being final and binding on the parties. This 

decision was reversed by the lower appellate Court on the ground, substan- 
tially, that the Settlement Officer [621] had acted ultra vires in settling 
e rents of the tenants, and the cases were remanded for trial on the 

uj6ribS« 

fiold that the 

rem^d order was right. After remand the suits were again dismissed by 

were w?fh °° the defendants they 

Tow exception, wholly or partially decreed. Of the appeals 

now before us. sixteen, namely numbers 1743 and 2143 to 2157 were 
preferred by the Government, the defendant in the suit; and eleven, 

the plai’nX " the tenants. 

not ^PP®^*’ 1S98, on the ground that it is 

the rent !,’• t. admitted that the rent settled is somewhat less than 

the remfn^'‘‘“^ remaining cases, we cannot, of course, go behind 

TenScv Acrtrf^Ti Settlement Officer had jurisdiction under the 

for whli??h!t >a excess of oi less than that 

wroL^ n e Jewer appellate Court was 

meerd nf “?“®*fiering that there was no such authoritv merely because Ihe 

Xich had S he ^ decision on the points which he had to decide, and 
wnien had to be shown m the record of rights had ^nr^^‘ 

of rkhfcs^'^^'' t'hV Tenancy Act, but that the entries in the record 

^ be correct until the contrary is proved, and that it was open to“he 
plaintiffs in this suit to establish the incorrectness of those entries. 

fh f Jw ‘fierefore, we think, distinctlv settled • first 

that the Eevenue Officer did notact without authority in settling the rents' 
although the Court did not decide how the rents were to be settled 
or whether they had been properly settled. And, secondly, that tL entries 
made in the record of rights must bo presumed to be correct ; that it was 

f E as'ses to show that the entries were wrong and 

that they could only succeed by so doing. wrong, ana 

After the remand one of the issues tried was this- “Hava tha 
holdings and the tenures of the plaintiffs existed from the ’ time of the 
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The Munsif decided that they were enhancible, but he threw upon 
the plaintiffs the burden of proving that their tenures and holdings had 
been held from the time of the Permanent Settlement at a uniform rent, 
and said than they were not entitled to the benefit of any presumption 
under s. 50 of the Tenancy Act, because, according to the provisions of 
s. 115 of that Act, the presumption could not apply to them. 

That view has been endorsed by the Subordinate Judge, who, like 
the Munsif, held that the tenants had not proved the fixity of rent from 
the time of the Permanent Settlement. Section 115 enacts that ** when the 
particulars mentioned in s. 102, cl. (5) have been recorded under this 
chapter in respect of any tenancy, the presumption under s. 50 shall not 
thereafter apply to that tenancy.’* 

It seems clear that that section has no application to the present case, 
and cannot deprive the tenants of the benefit of the presumption if they 
can show that they are entitled to it. 

The suits are brought for the purpose of contesting, amongst other 
things, the correctness of the Eevenue Officer's decision in regard to the 
entry as to tlie status of the raiyais; and the question which the Courts 
had to decide was whether their status was that of raiyais holding at fixed 
rents or not. Section 115 seems to contemplate a cise in which a 
raiyat is seeking to get the benefit of the presumption for a neriod 
[623] subsequent to the time when the record-of-rights was framed. 
The appeals of the tenant defendants, with the exception of appeal 2384, 
must therefore succeed to this extent that there has been no proper decision 
as to whether their rent can or cannot be enhanced. Th^se appeals all 
relate to raiuati holdings. Appeal 2384 relates to a tuluk, and what I 
have said has no bearing upon that case because it is distinctly found by 
both the Courts that the taluk has been held for terms of years, and the 
provisions of s. 50 do not apply to tenures of that descripbitm. 

As regards the Government appeals, it appears that the Bevenue 
Officer setthdthe rents of the tenures and holdings by assessing rent on 
lands found to be in excess of the original holding, and also by allowing 
for an increase in the rise of the prices of the food crons. 

The Subordinate Judge has held that in settling the rent he had no 
power to increase it on the ground of the rise in the value of prices, and 
that, in so doing, he acted without jurisdiction. Substantially, therefore, 
he has disallowed the whole of the increase on that ground, and has taken 
the rent to be the rent formerly payable, plus a fair and equitable rent for 
the land found to be in excess. He says that the Revenue Officer had only 
power to deal with the excess land, and could not, under s. 104 of the 
Tenancy Act, increase the rent of the holdings on any other ground. 

The contention on the part of Government in the appeals before us is 
that the Subordinate Judge was wrong in this view of the law, and we 
think the contention must succeed. Section 104, cl. 2. runs thus : “ When 
it appears that a tenant is holding land in excess of or less than that for 
which he is paying rent, or either the landlord or the tenant anpHes for a 
settlement of rent, or in any case under s. 101, sub s. (2), cl. (d), 
the officer shall settle a fair and equitable rent in respect of the land held 
by the tenant.” The third clause provides that : “ In settling rents under 
this section, the officer shall presume, until the oontraiy is proved, that 
1 rent is fair and equitable, and shall have regard to the rules 

aid down in this Act for the [624] guidance of the Civil Court in inoreas* 
ing or reducing rents, as the case may be.** 
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of f-h? f the circumstance of an increase or decrease in the area 

104 thn -R tenant was paying rent, it seems to us that under 

s. 104 the Revenue Officer was competent to settle a fair and equitable 

rent in respect of the whole of the land of the tenant including the excess 

t^Lan bold by thf tenant ” is 

to mean, in the case of a decrease of land, the land which is left, and in a 

’■ ^ different 

meaning in eacn of the cases referred fco in cl. 2 of a. 104. 

i^eason for holding that the rent of the entire holding 

vides thaf- h "• Tenancy Act. which pro- 

^ ^ settled under this 

chapterit shall not, except on the ground of a landlord’s improvement 

or of a subsequent alteration in the area of the tenure or holding, be en- 

hanced, in the case of a tenure of occupancy holding, for fifteen years * 

no • assessment of rent on land for which the tenant was not before 

an “ ‘f Th ’ speaking, an enhancement of the rent. It is merely 

Shich lenrhaH been before paid on account of land for 

which rent had not been before paid ; and it could hardly have been 

to\To^oM^^ the Legislature that when rent was settled merely by adding 
to the old rent, the rent which the tenant had to pay for Line excess 

of the rent, except on the special 

grounds, for a period of fifteen years. 

We must set aside the decree of the Subordinate Judge in all the 

No ^ 1 °' u° ^ referred, and appeal 

The Surt muLT / enhancibility of the rent of the taluk. 

noL!, 7 L ^ ^ “ot the plaintiffs have made good a 

f^StLt tLL3T?rh‘' n defendant. If it is 

* u ‘‘he holding cannot bo enhanced, the existins rent 

must hold good bub the tenant will of course be liable to pay 16251 
additional rent for any land in his possession which is in exceL of S 

land for which he had been before paying rent. 

to he enhancible, the Court must decide 
fixed by the Eevanue Officer for the whole holding is a 
fair and equitable rent, having regard to the rules laid down in the Tenancy 

Act for the guidance of the Civil Court in increasing or reducing rents as 
the case may be, the burden of showing that the rent so fixed is nob fair 
and eq^uitable being, as already stated, on the plaintiffs If it is found 
that the rents settled by the Settlement Officer are not fair and equitable 

accordance with the praver ' of the 
plaintiffs, what is a fair and equitable rent in respest of the taluks and 

T^tncy Ac^^^ provisions of the 

We much regret to be under the necessity of prolonging this litigation 

by directing another remand, but it is impossible, as the record now 

stands, to dispose of the oases finally. ooora now 

Ihe W '«>P»e ■>( ‘tea with 

.pp JiS' 23*8T ““ «■“ i» 


M. N. R, 


Appeal allowed : case remanded. 
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Before Mr, Justice Prinsep and Mr, Jtcstice Wilkins, 


Doulat Kobe {2nd Party, Petitioner) v. Rameswari Koeri alias 
Dulin Saheba (Isi Party, Opposite Party)."*^ [20bh April, 1899.] 

Ctiminal Procedure Gode{Act V of 1899), s. 145 — Possession, Order of Crhninal Court 
as to — Jurisdiction of Magistrate — Order made bp a Civil Co7irt— Power of revision 
by the High Court. 

It is tbe duty of the Magistrate wbea the right to possessioa has been declared 
within a time not remote from bis taking proceedings under [626] s. 145 of the 
Criminal Procedure Code to maintain any order which has been passed by any 
competent Court ; and therefore to take proceedings whichlnecessarily must have 
the effect of modifying or even cancelling suoh orders, is to assume a jurisdiction 
which tbe law does not contemplate. 

The power of revision to be exercised by the High Court is limited to matters 
of jurisdiction, that is to say, to cases in which it is found that the Magistrate 
by taking proceedings under s. 145 has acted without jurisdiction. 


[F., 24 A. 315 (317) = 22 A.W.N. 74 ; 29 0. 20i (210j*G C.W.N. 33 (39) : 2 A.L.J. 
274 (275); 6 Bom.L.R. 246 (247); 6 C.W.N. 653 = 4 L.B.R. 75 (76); R.. 33 
C. 68 = 2C.L.J. 241 = 9 C W.N. 1046(1047) (F.B.) = 2 Cr.L.J. 618; 5 0.0, 1 
(2); 23 PR. 1902 (Cr.) = l35 P.L.R. 1902; D., 33 C 33 (48) = 2 C.L.J. 271 = 10 
C.W.N. 257 = 2 Cr L.J, 670; 15 Cr.L.J. 559=16 M.L.T. 52 = 24 Ind. Cas. 967 
= (1914) M.W.N. 798.] 


In this case there was a dispute concerning the possession of a 

village between Rani Rameswari Koeri alias Dulin Saheba and Mussamat 

Doulat Koer. Originally the village belonged to one Narain Das. After 

his death there was a dispute among his heirs as to the genuineness of his 

will, his widow Doulat Koer being one of the parties. Civil suits were 

instituted, and the District Judge of Gya gave his decision in favour of 

Doulat Koer. On appeal the decision of the Judge was reversed by th& 

High Court, bub the Privy Council finally decided in favour of Doulat 

Koer on the 15th of December 1897. During the pendency of these 

proceedings the property of the said Narain Das, deceased, was placed in 

tbe hands of a Receiver. On the 11th of June 1898 the District Judge of 

Gya made an order directing the Receiver to make over possession of tho 

properties bo Doulat Koer, and on the 29bh of August possession was mado 

over to her, and on the 1st of November the Sub-divisional Magistrate 

of Jahanabad took proceedings under s. 145 of the Criminal Procedure 

Code to determine the possession of the village and decided in favour of 
Dulin Saheba. 


The Magistrate found that on the 19th of Auril 1894 Doulat Koer 

transferred her right and interest in the village to one Mahadeo Dutb Misser 

^ a deed of dtir^mokurari lease, and that Dulin Saheba on the 15th of 

March 1898 purchased the dur-viokurari right from the heirs of Mahadeo 

Dubt, and that Duliu Saheba had " securely lodged herself in the village 

and was only waiting for the formal withdrawal of the Receiver to declare 
her possession openly," 

Doulat Koer obtained a rule to show cause why the proceedings 
taken by the Magistrate under s. 145 of the Criminal Procedure Code 
shouM not be set aside on the ground that they [627] were taken without 

'Qasmuoh as they were inconsistent with the orders passed 
y be District Judge relating to th e possession of the property. 

Esa against the order pnssea by B. 0. 8en» 

q.. b divisional Magistrate of Jahanabad, dated the Slst of January 1899*. 
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petiti^ner^*^^' Baghunandan Prosad, for the 

Mr. /. T. Woodroffe, Sir Griffith Evans, Mr. C. Gregory Babu 
Sahgram Singh and Babu Makum Lai, for the opposite pSy 

and W^Vk1?sT delivered by the High Court (Prinsep 

JUDGMENTS. 

Pkinsep, J, This is a case under s. 145 of fcho o ' * i 

Procedure in which the Magistrate has passed an oSer in fayrr^'S 
Mussamat Dulin Saheba, known as the first narty The rulA haa K 
granted on the application of Mussamat Doulaf K^r the seen 
show cause why the proceedings should not ttrksfde on be 

possession of this property. <>^6 

In the present state of the law, as we undar^itnnH if fii t 

revision to be exercised by this Court is limited to matters of jurisd^t'o^ 
that is to say, to cases in which it is found that the Maeistrati hv f ’ 
proceedings under s. 145, has acted without iurisdiefcion Tf — ^ 

passed in favour of Doulat Koer, we must take^irihat^the P 

been acting as on her behalf and in her interests. In December ferslTsS?" 

property, and the District Judgroassed ord° ' 

the nth JuL 1898 shroht«fr.«r, and we find that on 

declaring that as'cofnVs thTS^r^^^^^^^^ District Judge of Gya 

with reference to these properties he should accounts 

Koer. It further appear^s that on Se S AuSt fo^wT"*^ 

Eeceiver vacated, possession of some sort was maTa tn h®’ Ju® 

1st November the Magistrate took proceeZgsTnders 145 t^d^ 
the possession of this property so as to u ^ ^ determine 

Which in his opinion, was likely to take place, and CSsIfter T tr' 

Now ° ^eainst Doulat Koer ^ 

trate toTnSerUe’ttd iL’ Sga^rd^tfir 

of the parties has been determined by any competent Court ^ ® 

sequently his duty, when that right has been declared within 

remote from his taking proceedings under s 145 to mY/^t ° 
which has been passed by any competent Court and 
proceedings which necessarily must have the effect of mod«yi*Yg’ or ev^^ 
cancelling, such orders, is to assume a jurisdiction which tho\ T 
=ol cont=„pUlo. I. .hi, w, h.™ 'i. Th« “ It .“1.1,*://“ 
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August possession was formally given over to Doulat Koer. Nevertheless, 
the Magistrate has found that Dulin Saheba obtained possession about 
the same time, and that she and nob Doulat Koer is shown to have been 
in actual possession, and he comes bo this conclusion from evidence 
• regarding the receipt of rents from some of the tenants between the end 
of August and the 1st of November. Dulin Saheba, as has already been 
mentioned, is a co-sharer in this very property, and, therefore, it would 
be a matter of no difficulty on her part to obtain such evidence from 
persons who would be her [629j raiyats certainly in regard to that right. 
Her title, we are told, is derived from one Mahadeo, who is said to have 
taken a dur-mohurari of the same property from Doulat Koer, the lease 
being given for the purpose of obtaining money to carry on litigation to 
the Privy Council, and Dulin Saheba is said to have purchased the 
dur-mokurari title from Mahadeo. It is nob for the Magistrate in this 
summary proceeding to consider whether as against Doulat Koer this 
confers a perpetual title to possession. The duty of the Magistrate was 
to carry out the orders of the Civil Court and to maintain those orders 
by assisting the possession of any person whose title is found by that 
Court. Under such circumstances, we are of opinion that the proceed- 
ings under s. 145 were without jurisdiction, and that the Magistrate, on 
a breach of the peace being certified to him, ought to have contented 
himself with decharing that the orders of the Civil Court should be 
maintained. In this view we think that the proceedings under s. 145 
were wir.houb jurisdiction, and must be set aside, and the possession of 

Doulat Koer maintained until a competent Court awards possession to 
some other person. 

Wilkins, J. — I generally concur in what has been said. I would 

like to add that it seems to me that the Magistrate was debarred from 

exercising jurisdiction in this matter under s. 145; for, from 1893. when 

the Receiver was appointed, the Civil Court was in possession through 

that Receiver and on behalf of the parties to the suit, and that Court was 

not concerned with any claims of, or rights which may have accrued to, 

any third party by reason of any assignment or transfer during the 

pendency of that suit. Any interference with that possession by any suoh 

third party would be a contempt of the authority of the Civil Court. When 

the petitioner had been declared entitled to the property by the final decree 

in the suit, the Civil Court had no option but to give her possession of it 

upon her taking out the usual letters of administration, and, therefore, 

the order of the llbh June 1898 was nob only a legal order, but it was 

^e only order \yhioh could properly be made under the circumstances. 

The Court having been in possession of the property on behalf of the 

parties to the suit, was bound to give possession to the successful party 

m tnat suit. [630] Any one else entering into possession would be a 

trespasser. This being so, there remained praotic-illy no question of 

possession within the power of any other Court, such as the Court of the 

Magistrate, to decide. All that the Magistrate could do was to leave it to 

j»^he Oivil Court to dispose of the property and direct Dulin Saheba to assert 

er rights as she might be advised. It seems therefore quite clear that 

this was certainly a case in which the Magistrate had no jurisdiction 

w atever under s. 145 of the Code of Criminal Procedure, and I agree in 
making this rule absolute. 


S« C« St 


Rule made ahsolxite. 
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CRIMINAL REVISION. 

Before Mr. Justice Prinsep and Mr. Justice Bill. 

Tapazzctl Ahmed Chowdhey and others {Petitioners) v. 

QaBEN-EMPKESS {Opposite-party) [Slst May, 1899.] 

Deterring a public servant from discharge of his 
wXant althrtrZ. “ ‘^^^^<=’^’^‘»t-Non.prcduction of the 

Oqo of the aooused was convicted under s. 353 of the Penal Code (aesaultine or 

‘ execution of hie duty) and f wo 

atllnhm ^ ““ °2s“<=e undet that section. But the warrant of 

atta,ohment under which the public servant was acting was not produced at the 

secondary evidence given to show its contents 

fhf r evidence as to the terms of the warrant either bv 

L^ble^to^hold°that ?h® Of >o ‘lie form of secondary evidence, it was impos'- 

SI ole to Dold that the oonviotioQ was good* ^ 

(Or,) = U Cr.L.J. 423 = 6 

Piihli^^n Of Comma made a certificate under the 

Public Detnands Recovery Act against Tafazzul Ahmed for the cost of 

certain settlement operations in which Tafazzul Ahmed was concerned 

The amount not having been paid, a warrant was issued for the execution 

of the certificate by attachment of the moveable properties belonging to 

Ta^zzul Ahmed. The Settlement Officer’s Nazir proceeded to the house 

of Tafazzul [631] Ahmed. He was no6 at home at the time and ^he 

Nazir stated the object of his visit to Abbas Ali, who described himsel/to 

be the house-muktear of Tafazzul. Abbas Ali being informed of the 

amount, asked for time, ana went out, saying that he would collect the 

money and pay. Tne Nazir waited for about two hours, and when there 
was still no sign of the house-muktear’s return, he made a liqt nf fh® 
articles in the boztokhana, had them removed out of the house on to the 
rodid, and bdgan dospatching them bv cooli^q fn fVio Q^^ffi a. 

record room. At this*^ time Tafazz“ ALed drov^up and haX 1 
the reason of the Nazir’s visit, asked the Nazir to proceed with dfsnatch^ 

Q people. About this time 

Ghunder Kumar Sen, who is called the estate-muktear of Tafazzul Ahmed 

arrived at the place, and after reading the warrant and finding that 

Tafazzul was described in it as living at Bhattogram, he declared that the 

attachment of the property at Gomilla was illegal. He then urged Tafazzul 

front°o^The N execution of the warrant. Abbas Ali appeared in 

front of the Nazir and pulled away a shawl and the warrant, and a list 

of the attached Properties The Nazir then ran away to the Settlement 
Officer, and complained of the treatment he had received. 

Magistrate convicted Tafazzul and Chunder Kumar under 
8. 379, s. 147 and s. 353 read with s. 34 of the Penal Code and Arb^s A); 
under a. 379, s. 147 and a. 353 of the Penal Code. 

The Sessions Judge, on appeal, altered the conviction of the first two 
accused into one under s. 353 read with s. 114 of the Penal nodr en^ 
that of Abb., Ali 10 oo, under 147 and 353 of the S 
reduced the sentences. 


• Ciiminal Bevision No. 253 of 1899, made against the order passed bv B G r«iat 
:Baq,,8e3siODS Judge of Tipperah, dated the 16th of March 1899 modifvino 
of E. P. Amshe, Esq., Deputy Magistrate of Comilla, dated the 3rd of March 1899.'^^'^ 

1005 


1899 

May 31. 
CrIMINAOj 

Ee VI SION* 

26 C. 630. 


26 Cal. 632 


INDIAN DECISIONS, NEW SBBIB3 


— ki/A^^VXAJilNJ 

accused, on application to the High Court, obtained a rule on 
M^I. the ground that the warrant was not a legal one, and therefore the 

Criminal forcibly resisting its execution could not be sustained. 

warrant was not produced in the lower Court, but there was on the 
■ REVISION, record another warrant issued on the failure of the first warrant, though 

26 C. 630. nothing to show that the contents of the two warrants were 

the same, nor was there anything [632] to show what the contents of 

the first warrant were, to whom it was addressed, or for what period 
IG was current. 

Mr. Jackson, Moulvi Serajul Islam, and Babu Gohinda Chundra 
JJas, for the petitioners. 

i-u OflBeiating Deputy Legal Eemembrancer {Mr. Abdur Rahim), for 

the Crown. 

The judgment of the High Court (Prinsep and Hill, JJ.) was as 
rollows : — 


JUDGMENT. 


been convicted, one of them under ss. 353 
Indian Penal Code, and the others of abetment of an 
offence under s. 353, tha,t is, of assaulting or using criminal force 
to the complainant, a Nazir, in the execution of his duty as such, with the 

intention of preventing or deterring him from discharging his duty. The 

case for the prosecution is that the Nazir was executing a warrant for the 

attachment of certain property belonging to Tafazzul Ahmed in 

satisfaction of a certificate under the Public Demands Eecovery Act 

for costs in certain proceedings. In the first instance, the attachment 

proceeded quiefcly, bufc, after a little while, a man who was the muktear of 

the debtor, appeared and required to see the warrant of attachment. He 

t en declared that this warrant was an illegal warrant, which could not 

be properly executed, and he instigated the debtor and others forcibly to 

resist the execution. Thereupon the Nazir was assaulted, and he'ran 

away to the Settlement Officer, by whom the warrant had been issued. 

Objections were raised m the trial in the lower Court, as well as before us, 

and It was upon this point that a rule was granted, that the warrant was 

not a legal one, and that, therefore, the conviction for forcibly resisting 
Its execution could not be sustained 


It is very unfortunate that, after the lengthy proceedings that have 
been held, we should find at this stage of the case that the warrant has 
neither been produced in the lower Court, nor has secondary evidence 
been given, after proper steps taken to produce the original had failed, to 
Show Its contents. We have on the record only another warrant issued 
on the failure of the first warrant, but there is nothing to show that 

warrants wore the same, nor is there any 
lOddj thing to show what the contents of the first warrant wore, to whom 

O'' what period it was current. It is impossible, 
therefore to say how far it was a valid warrant. The lower Court seems 

that the warrant was for the attachment of whatever pro- 

to the judgment-debtor. The area of the search is not described, and, if 

pr^ner^tv competent to the Nazir to seize any 

with??fh? iodg'aoiit-dobtor at any place 

point out thfi^no 'O'^ of the Court issuing it. It seems unnecessary to 

warrant to bo regarded as a valid warrant. It is different from the form 
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preseribea by the Code of Civil Procedure, sob. IV, No. 136, for warrants 
of this description, inasmuch as it does not fix any responsibility on any 
person for the attachment of any moveable property which may be found 
not to belong to the judgment-debtor; whereas the terms of the form as 
given in the Code, are express in this respect. In the absence, therefore, 
of any evidence as to the terms of the warrant, either by the production 

secondary evidence, it is imnossible for 
us to hold that the conviction is good and can be sustained. One of the 

petitioners has been convicted of rioting, and in respect of that conviction 

necessary to say that the charge does not declare what was the 

ommon object of the assembly by which the riot was committed It is 

‘his petitioner has been properly con- 
^ absolute, the conviction and 

S wmt Xnled • " “>« <>“• “ 


S. C. B. 


Conviction set aside. 


26 C. 634 = 3 C.W.N. 617. 


[634] APPELLATE CIVIL. 

Before Sir Francis W. Maclean. K.G.I.E.. Chief Justice, 

Mr. Justice Banerjee. 


and 


Kkdar Nath Mitter {Defendant) v. Sarojini Dasi {Plaintiff) * 

reth March, 1899.1 

Probate Probate of a part of a will Probate and Administration Act (V of 1981) s 25 

probate. aod ^v oi ib»ij to prohibit such a grant of 

Sugden v. Lord St. Leonards{l)^ referred to. 

CR.. 1 C.L.J. 109 (113].] 

The facts of this case are sbortiv aa fnllnw ■ rir,^ a * -m - 

applied for the probate of a will left bv her ^ ® 

Dasi : she alleged that the testatrix died in the year i898^^ATl r 

prop,rt», to the poWiioL" ;r.t ,h°. .Z wU, wSt*» oX°o° 
of paper and those two sheets were stitched together but onlv fho f 
.hoot W.S found in spite of „„„b h.vlng bo» SX tbe e“ ou^eteS 
In the second sheet, the petitioner alleged, it was written thaf Pcs ino 
would have to be paid on the occasion of the marriage of her sister’s son 
Monoranjan Mullick and the balance should be spent on the testatrix’s 

Mullick having been married during the lifetime of the testatrix the said 
money was paid by her ; and that inasmuch as assets tothe’eSlt of 

the iLenraScTtio^ petitioner, she made 

fha Mitter. alleging himself to be the brother’s son of 

fee husband of the deceased Th akomoni Dasi, put in a petition of 

(1) (1876) L. R. 1 P. D. 164. 
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1899 objeofcion fco the granting of the probate, on tho [635] grounds that 
MARCH 6 . the will was a forgery, and that he being the legal heir of the deceased would 

be entitled to the properties left by her, and as such he prayed that 
APPEL- letters of administration of the estate of the deceased might be granted to 
LATE him. 

OlVIL. The lower Court, upon the evidence holding that tho will was executed 

stR testatrix, and that after her death search was made, but only the 

Q r’w m” si^eet of it was found, allowed the petition and granted probate of the 
3 C.W.N. piece of the will produced. 

Against this decision the objector appealed to the High Court. 

Babu Boidya Nath Butt and Babu Mon Mohun Butt, for the 
appellant. 

Babu Bhowani Churn Butt and Babu Lai Mohun Bas, tor the 
respondent. 

The following judgments were delivered by the High Court 
(Maclean, C.J., and Banerjee, J.) : — 


JUDGMENTS. 

Maclean, C.J. — There cannot be any reasonable doubt that the 
testatrix, Thakomoni Dasi, did execute a will some time in the year 1894, nor 
any reasonable doubt that the sheet now produced, and of which probate 
is sought, formed a portion of that will. It appears from the evidence that 
the will was written upon two sheets of paper, and only one sheet, apparently 
the first sheet, was to be found, and was found after the testatrix’s death 
amongst her denositories. The sheet we have practically disposes, by 
means of legacies, of the bulk, though not the whole, of her property. 
Application is now made for probate of that portion of the will and the 
application is resisted by the testatrix’s heir. We have to consider whether 
probate of this portion of the will can be properly granted. 

Tho hair contends that, inasmuch as the will remained in the custody 
of the testatrix, which is not disputed, and only a portion of it — the first 
sheet— has been found amongst her papers at her death, she must be 
presumed to have destroyed the second sheet, and that she did do so anima 
revocMidi. But this presumption may be rebutted, and has. I think, been 
rebutted in tho present case. Looking at tho sheet we have, it would 
appear from the two small holes at the top left hand corner that it had 
been tied [636] to the other sheet — it is proved that the will was written on 
two sheets of paper— by a piece of string. It may be that the testatrix did 
tear off the second sheet, but the inference I am inclined to draw from the 

extrinsic evidence afforded by the appearance of the extant sheet is that, 

either from the string having become rotten— a not unlikelv result in this 
climate— or from some other accidental cause, the second" sheet became 
detached and lost, and that it was not either mutilated or destroyed by the 
testatrix herself. This view gains a little support from a passage in the 
evidenceof the witness Atul Krishna Dutb. who says that the testatrix 
never to him before her death that the will had been damaged or destroyed, 
and the testatrix lived some four or five years after the exeou- 
tion of the will. No evidence is adduced by the heir to show that 
the testatrix ever spoke of having destroyed the will. It is a fair inference 

from the circumstances of the case that the sheet in question was lost and 
not destroyed. This disposes of the first point. 

It ia next contended for tho appellant that under the law prevailing in 
this country prohate cannot bo granted of a portion only of a will, whata 
the other portion is lost. It must, I consider, be taken as settled law in 
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England [see Sugden v.Lord St, Leonards (1)] that probate can be granted 
of a portion of a will, though, if the extant portion be only the residuary 
clause, some question may arise, as was pointed out by Lord Herschell in 
the case of Woodward v. Goulstone (2). We are not, however, dealing with 
any such clause in the present case. It must be taken to be established 
by the English decisions that, where the contents of a lost will are not 
completely proved, probate can be granted to the extent to which they are 
proved. The present will is proved to the extent of the first sheet; but the 
appellant says that the law in England on this point does not apply to 
India ; that the present case is governed by s. 25 of the Probate and 
Administration Act (V of 1881) ; and that that section only enables the 
Court to grant probate, when the contents, not of a part of the will, but of 
the whole will, are established [637] by evidence. In my opinion that 
contention is not well founded. There is no prohibitory, no negative, word 
in the section : it is an enabling section, and to place the narrow construc- 
tion upon it for which the appellant contends, would lead to manifest 
absurdities. For instance, we might find a will written on half a dozen 
consecutive sheets of paper tied together by a piece of string ; the first five 
sheets might dispose in a clear and specific manner of property valued at 
lakhs of rupees among named legatees, and all that was left to be disposed 
of by the remaining sixth sheet, might be a sum of perhaps Rs. 10 or 20. 
The sixth sheet becomes detached from the other and is lost. If the 
argument of the appellant is to prevail, probate cannot be granted of the 
first five sheets which dispose of the bulk of the property, and the testator's 
dispositions, though perfectly well known and proved, are thus rendered 
inoperative. I am not disposed to accept this view. There is to my mind 
nothing in the section in question to prevent us from following the rulings 
on this point of the Courts in England. The learned Judge in the Court 
below has not gone very fully into the matter, but I think that, save upon 
the question of costs, his conclusion is right. 

With respect to the costs, there is force in the argument of the 
appellant that the costs in the Court below should have come out of the 
estate, and under the circumstances this would be right. It is not opposed 

by the respondents. Subject to this modification, tbe appeal must be 
dismissed with costs. 

Banh,bjee, J. I am of the same opinion. I only wish to add a few 
words with reference to two points raised in tbe case, namely, first, that 
the fact of a part of the will being lost raises a presumption that the will 
had been destroyed or mutilated by the testatrix with intent to revoke it ; 
and second, that no probate can be granted of a part of a will. 

As to the first point, judging from the nature of the document, as 
it stood when complete, as deposed to by the witnesses examined in the 
case, and judging from the appearance of the part that has been preserved, 

I am of opinioii that the fact of a part being wanting raises no presumption 
of the destruction. [638] or mutilation of the will with intent to revoke it. 
All that we can say about the conditiion of the document is, that a part of 
it has been lost. The appearance and nature of the portion of the docu- 
ment that has been preserved constitute material evidence upon the 
question as to whether the loss of the remainder should raise any presump- 
trioQ of revocation or not. This stands to reason and common sense, and 
if authority were needed in support of the view I take, I may refer to the 

CD 4876) ]C|,R. 1 P.D, X64. (3) (1866) L.R. 11 App. Cas. 469. 
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case of In the goods of Woodward (i) in which Lord Penzance, after quotine 
certain observations of Sir J. Dodson in the case of Clarke v. Scri%s (2) 
obseives. J think that is a very good way of regarding the question, for it 
obvimis that the mutilation must be of such a part and in such a manner 

as to afford evidence that the deceased did not intend the document any 

onger to operate as his will. If, for instance, he should tear off the will 
or 118 own signature ? Applying the reasoning to the present case, I have 
come to the conclu^on that, in the absence of any evidence to the contrary 

the mere cutting off of eight lines at the beginning of the document does 

not show any intention to revoke the whole will.” 

As the second point, it is.quite true that the Probate and Adminis- 
tration Act (V of 1881) does not contain any express provision for the 
giant, ng of probate o a part of a will. Section 25 of the Act. which relates 
to the granting of probate of a lost or destroyed will, in terms relates to the 
g ant of probate in respect of a wdl if its contents can he established by 

prohlhff-' enabling section, and there is no 

prohibition in the Probate and Administration Act to the grant of pro- 
bate of a part of a will, proyided such grint is not in anv way opposed to 

^ubkird r ^ objection to our following tL 

rule laid down in Sugden y. Lord St. Leonards (3) subject of course to 

certain qualrfications which have been indicated in the case of Woodward 

PoSn oUh^'^-.l r urobate ofTe 

poition of the will that has been preserved does not in any wav infringe 

any of the qualifying rules subject to which such grants ought to be made. 

^nt^o^rhe ot°b Sarojini, stands quite independ- 

ently of the other provisions of the will whatever they might have been 

beq^uesrconta'i“®i‘° Provisions would interfere with the 
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PRINSEP and Banerjee. JJ, — Tho decreo for ejectment passed under 
s. 66, cl. 2, of the Bengal Tenancy Act need not incorporate the terms as to the 
ejectment being avoided by payment within fifteen days from the date of t£e 

decree. These terms are rather in the nature of a direction to the Court of 
execution. 

Per PriNSEP, J, — The application for such extension of time may therefore 
be made by the judgment-debtor on a mere petition, and not in the form of an 
application for review of judgment. 

£R., 16 C.L,J. 520 = 16 C.W.N. 1090=15 Ind. Gas. 689 (690).] 

In this case the plaintiff, jBodh Narain, obtained a decree for arrears 
of rent againsD Mahomed Moosa, under s. 66 of theS Bengal Tenancy 
Act, in the Court of the Munsif of Gya. The decree was signed on tho 

' ^ * 1 * if [640] the decretal amount were not 

paid within 15 days from the date thereof, the plaintiff would be entitled 
to eject the defendant in execution of the decree. On the 25th of May, 
the defendant applied for two week's extension of time to pay off the 
decretal money. The Munsif granted extension of time till the 1 2th of 
June, under s. 66 (3) of the Bengal Tenancy Act. Against this order, the 
plaintiff decree-holder appealed to the District Judge, on the ground that 
the Court haa no jurisdiction to extend the time subsequent to passing 
the decree, and that the extension could only he granted at the time of 
passing the decree. The District Judge, having affirmed the order of the 
Munsif and dismissed the appeal, the decree-holder appealed to the High 
Court. The appeal originally canae on for hearing before Banerjek and 
RaMPINI, JfT., who differed in opinion and the case was referred under 

s. 575 of the Code of Civil Procedure to Prissep. J., who agreed 
with Banerjee, J. 

The Advocate-General (Sir Charles Paul), and Babu Karima Sindhu 
Muker:jee, for the appellant. 

Dr. Bash Behary Ghose and Moulvi Sirajul Islam, for the respondent. 
The following judgnaents were delivered by the High Court. 


JUDGMENTS. 


Banerjee, J. In this appeal, which arises out of an anplicaiion for 
extension of time for the satisfaction of a decree in a suit for ejectment 
for arrears of rent under s. 66 of the Bengal Tenancy Act, the question for 
determination is, whether the extension of time authorized by sub-s. 3 of 
s. 66 can be granted by the Court after .decree. The Courts below have 
answered it in the affirmative, and granted the judgment-debtor's apnlica- 
tion for extension of time, which was made before the expiry of fifteen days 
from the date of the decree ; and hence this appeal by the decree-holder 
The contention on behalf of the appellant is that the extension of 
Ume authorized by s. 66 of the Bengal Tenancy Act can be granted by the 
Court only at the time of passing the decree, and that after the decree is 
passed, the Court has no power to extend the time within which it mav be 
satisfied. On the other [641] hand, it is contended for the respondent 

_ 0 on the Court's power to grant extension 

of time. 


Section 66., after providing in sub-s. (l) for the institution of a suit 
for ejectment of certain classes of tenants for arrears of rent, enacts in 
Bub-s. (2) that, a decree passed in favour of the plaintiff shall specify the 
amount of the arrear and of the interest (if any) dne thereon, and the 
decree sh^l not be executed if that amount and the costs of the suit are 
paid into Court within fifcpen days from the date of the decree, or when 
the Court IS closed, on the fifteenth day, on 'the day upon which, the Court 
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'^hich provides for extension of time runs in 

Court may for special reasons extend the period of 
fifteen days mentioned in this section ’* ^Jenoa or 

the Mow"."-"®""”'’ ''' ooeteetioe 

In the first nlace, there is nothing in the language of s. 66 to limit 
the power of the Court in the manner contended for on behalf of the 
appellant, the section merely providing that the Court may for sneoial 
reasons extend the period; and in order to give effect to the anpellant’s 
contention we must interpolate the words •' at the time of passing the 
decree after the vvord may ” in sub-s. (3). I may add that the^word 

5oaS“m “ ne'""® ^ M J-. in In re leadon Local 

fn^T I, the existence of an originallv limited time • " 

I think It carries with it the idea of a subsequent enlargement of time 

cn second place, the general tenor of the section is opposed to anv 

such interpolation. For sub-s. (2), while providing that tbe^decree shaU 

amount of the arrear and the interest if any, does not renuira 
wdhi ® decree shall specify the time, whether it be fifteen days or more 

fiftlnn J it_shall not he executed; and sub-s. (3);speaks of Uie period of 

decree ” anVt^herrf°^'°°°^ section.” and not as "specified inSthe 

deciee, and theie is no good reason why when [642] the ordinary period 

of fi een days for which execution must be stiy^d, is not requfred to W 
mentioned in the decree, any special and extended period for which the 
Couit may think fit to stay execution should be specified in the decree 
In the third place, ejectment for non-payment of rant being in the 

‘^'’^m'^ura, the provision in sub-s. (3) of 1 66 for 

remed7aTproviS,:ndSldl':on:Sedh^^^^^^^^^ 

payment lunnoTe'fS ’JT“ e’^teusion of time tt 

St 

viewTre T^LT^ra? tlmT 

might render the limitation of time in rub“s'’fo) pra?ticair“ 

that the CoTt exeoutifr! Z Goopto (3), go to show 

the decree with regard to the ur ejectment cannot modify the terms of 

^ uet us examine t hese argum ents. As to the first, I do not [6M3 

(i) aaT rVo! 563 (566); 

(3) 18 W. R. 412, note ; 2 Wyman, 75, 
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think it correct; to say that s. 66 only contemplates the procedure prior to 
decree when sub-s. (2) expressly says: “The decree shall not be executed 
if that amount {i.e., the amount of the arrear of rent or interest) “ and 
the costs of the suit are paid into Court within fifteen days from the date 
of the decree,’* — that is, speaks of payment into Court which is to be 
after the decree. 

As to the second argument, though upon the respondent’s view there 
may be granted more extensions of time than one, it does not follow that 
the proceedings may be indefinitely protracted, when the extension is to 
be granted not as a matter of course, but only “ for special reasons,” and 
when the judicial discretion of the Court will be a sufficient safeguard 
against any unreasonable extension of time. 

As to the third and last argument, the cases cited have no bearing 
upon the question now before us. They were decided under the former 
law (Act X of 1859, s. 78. and Bengal Act VIII of 1869. s. 52), 
under which the Court had no power to extend the period of fifteen days. 
In the earlier of the two cases cited, this Court nevertheless allowed 
a decree directing execution to be stayed for a longer period than fifteen 
days to stand, on the ground that the Court which had power to determine 
the matter on the merits might pass such a decree. And in the later case, 
namely, SunlcuT Singh v. SuTee Mohun Thakoor (1) the learned Judges of 
this Court, in distinguishing the earlier case from the one before them, 
observed : But we do not think that either of the Judges who gave their 
opinion in that case intended to lay down that any other Court than the 
Court which had the merits of the case before it, and therefore was able to 
pass a sufficient and proper decree between the parties, could modify the 
terms of the decree with regard to the period within which the payment 
should be made, in order to save the judgment-debtor from the alternative 
consequences of the original decree.” No doubt that was so under the old 
law , and as I understand the two cases cited, what they lay down is this, 
that though under the general power which the Court has to make a proper 

merits of the case, the Court may, when 
making its decree in a suit for ejectment for non-payment of arrears of rent, 
under s. 78 of Act X of 1859 or s. 52 of Bengal Act VIII of 1869, provide 
in the decree that it shall not be executed for any period exceeding fifteen 
days, yet, after the decree is once made, the Court has no power to extend 
the statutory period of fifteen days. But the reason of this was that the 
Court had no power to extend the time under the old law. The present 
law expressly gives the Court power to extend the time ; and if this express ' 
provision is to be held to be limited to giving the Court power to extend 
time only when making the decree, a power which according to the cases 
cited it possessed under the old law, the express provision of sub-s. (3) of 
8. 66 would become mere matter of surplusage. 

The cases cited do not. therefore, in my opinion lend any support to 
the appellant’s contention. 

Upon weighing the arguments on both sides, lam of opinion that the 
reasons in favour of the respondent’s view far outweigh those on the 
opposite side ; and I would therefore affirm the order of the lower 
appellate Court and dismiss this appeal with costs. 

Rampini, J . — The question for determination in this appeal is whether, 
when, under the provisions of s. 66 (3) of the Bengal Tenancy Act, a Cour^ 
for special reasons extends the period of fifteen days within which on 
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payment of the arrears due, a decree for ejectment can be stayed, it can 
do so subsequently to the framing of the decree, or can only do so when 
framing the decree. The Judge in the Court below has held that a Court 
may extend this period subsequently to the framing of the decree, and 
on behalf of the appellant it is contended that his view of the matter ia 
erroneous. 


It must be admitted that owing to the section containing no express 
provision on the point, the question is not free from doubt. But I am 
inclined to think for the following reasons that the Judge is in error, and 
that when for special reasons a Court extends the period mentioned in 
sub-s. (2) of the [645] section, it can only do so when framing the decree 
and not at any later time. 

In the first place, the whole section deals with the framing of the decree 
and the terms in which it should be couched. It does not seem to me to 
contemplate any proceeding subsequent to the preparation of the decree. 
It seems to me to prescribe how a decree for ejectment is to be drawn up- 
and what is to be contained in it. It goes on to lay down that a decree 
for ejectment is not to be executed if the arrears due are paid within fifteen 
days, and gives a Court power for special reasons only to extend that period. 
Surely the special reasons must be stated at the time of the preparation 
of the decree, and the period must be extended there and then. If it were 
contemplated by the section that the judgment-debtor might subsequently 
apply for an extension of the period mentioned in the section, would this 
not have been expressly prescribed, and would not this matter (an entirely 
separate and distinct matter from the framing of the decree) not have been 
dealt with in a separate section ? 

Then, if the period mentioned in the section can be extended 
subsequently, it can apparently be so extended at any subsequent time as 
long as the decree remains unexecuted. And, further, it can apparently 
be so extended repeatedly from time to time. So that it would be within 
the power of a Court to delay the payment of a landlord's arrears, and 
yet preclude him from ejecting his recusant tenant for years. I cannot 
think that the Legislature ever intended to give a Court so great a power 
and so wide a discretion as this, which would enable it to render the- 
provisions of sub s. (2) ot the section entirely nugatory. It is to be 
remembered that one of the objects of the passing of the Bengal 
Tenancy Act was to give the landlords ** reasonable facilities for the 
recovery of their rents. ” 


Again, once a decree is framed, a Court is judicially functus officio. 
All 3uhse(iuent proceedings, excent applications for review, must relate to 
the execution of the decree. But if an order under sub-s. (3) can be 
passed subsequently to the preparation of the decree, then it would seem 
that in the case of a decre*^ for ejectment the terms of the original decree 
can he modified in [646] execution, which would appear to me to be 
contrary to the usual course of judicial procedure. 


The history of sub-s. (3) would also seem to me to support me 
in the conclusion I have come to with regard to this matter. The 

•'*'^** ^ s. 52 of Bengal Act VIII of 

Ibby,. ^ntained no such provision as sub-s. (3) of s. 66 of the present 
c . the rulings of the Courts, under those sections, it was held 

lat the Court passing the decree, or the appellate Court, but not the 
our executing the decree, had a discretion to extend the period of 
oen a>3 by payment within which period execution could be stayed 


1014 


Xlll] 


BODH NARAIN V. MAHOMED MOOSA 


26 Gal. 647 


(see NuhoKisto Mookerjee v. Hamessur Goopto (l), Sunkur Singh v. Huree 
Mohun Thakoor (2) and Puresh Nath Ghose v. Krishto Lall Dutt (3),. 
Under the old law, then, the period of fifteen days could only be extended 
by the Court of first instance at the time of framing the decree, or by the 
appellate Court when disposing of the appeal from the decree. It could 
not be extended subsequently by the Court executing the decree. Sub- 
section (3) of s. 66 of the present Act is no doubt based on these rulings, 
and it is reasonable to suppose that it is intended to give a Court no 
further power than in these rulings it was ruled that it was advisable 
that a Court should have. 
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For these reasons I would decree the appeal. 

Prinsep, J. — In this case a decree for ejectment of a tenant was 
passed under s. 66 of the Bengal Tenancy Act. That s. (2) requires that 
in a decree for ejectment for an arrear of rent, the decree shall specify 
the amount of the arrear and of the interest, if any, due thereon. The 
decree would also specify the amount of costs, if any, when made payable 
under it. The object of this is made clear by the following part of that 
sub section which declares that “the decree shall not be executed if that 
amount and the costs of the suit are paid into Court wirhin fifteen days 
from the date of the decree, or, when the Court is [647] closed on the 
fifteenth day, on the day on which the Court re-opens.” 

Sub-section (3) further declares that “the Court may for special 
reasons extend the period of fifteen days mentioned in the section.” 

The tenant in this case, before the expiry of the period of fifteen days 
specified in sub-s. (2). applied under sub-s. (3) for an order to have that 
period extended. 

The question raised is whether the application should be made to 
the Court of execution or to the Court which passed the decree. 

The lower Court held that the application was properly made to the 
Court of execution. 

The learned Judges who heard this second appeal have differed in 
their construction of this sub-section. Mr. Justice Banerjee is of opin- 
ion that the application should be made to the Court of execution, while 
Mr. Justice Rampini holds that, as it involves an alteration and a reconsi- 
deration of the decree for ejectment, the Court which passed the decree 
is alone competent to deal with the matter. The appeal has now been 
referred to me as the third Judge. 

At the outset I would observe that the matter under consideration is 
purely a matter of form. The Court which passed the decree would 
ordinarily be the Court to execute it. .No doubt decrees are occasionally 
transferred for execution to another Court (see s. 223 of the Code of Civil 
Procedure), but having regard to the character of a decree for ejectment 
of a tenant under s. 66 of the Bengal Tenancy Act, it is very difiQcult to 
conceive any ease in which such a decree would not be executed by the 
Court which passed it. 

In the present case, too, the application under sub-s. (3) to 
extend the period of fifteen days during which execution under sub-s. (2) 
could not be taken out, is made within that time and before proceedings 
had been, or indeed could have been, taken by a Court of execution. The 
application, therefore, could only be made to the Court which passed the 


(1) 18 W. R. 412 note ; 2 Wyman 75. (2) 22 W.R. 460. (3) 23 W.R. 50. 
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decree. The question under consideration in [648] this case is. therefore 
purely one of form rather than of substance. It has undoubtedly been 
made to the proper Court, but bas it been made in a proper form ? Can 
t be mane, as it has been made, by a mere petition asking for an order 
under aub-s. (3) and setting out special reasons as valid grounds or 
If It ’nvolves a reconsideration of the terms of the decree, should it ’not 
be made in the form of an application for review of judgment? 


I proDose to consioer whether an extension of the term for which 
execution of a decree for ejectment is suspended is necessarily a 
modification of the decree. The decree is for ejectment. The law does 
not require, as in a decree for foreclosure or sale in a suit on a mortgage 
that the decree shall specify the date on which the decree shall become 
absolute in regard to foreclosure or sale, and an order making it absolute 
naerely requires that certain items shall be specified in it, and the object 
of this IS to give information to the debtor, so that he may make the 
necessary pa,yment, and thus avoid the ejectment; and the law then 
proceeds to declare that the decree shall not be executed, if the amount so 
specified and the costs of the suit are paid into Court within fifteen 
days from the date of the decree, or where the Court is closed on the 
fifteenth day. on the day on which the Court re-opens. That seems to me 
to be a direction to the Court of execution rather than to require a Court 
in passing a decree for ejectment to state these terms in its decree, and it 
18 also a notice to the debtor how he may avoid the operation of the decree 
against him Notwithstanding anv order under sub-s. (3) the decree would 
remain unaffected m its terms. The object of the application is only to 
obtain susnension of its execution, so as to extend to the debtor further 
time to satisfy the demand of the landlord decree- holder. Probably, in 
respect of the procedure to be followed, there would be little difference in 
dealing with such an a,pplicatioo, whether it be regarded as an application 
to the Court of execution or to the Court which passed the decree. But 
there would he a great difference in the Court- fees payable. Court-fees 
would be payable on an application to the Court of execution merely as 
on an ordinary petition, whereas on an application for review of judg- 
ment the lee payable [649] would be that of one- half of the fee payable 

on the plaint. The difference would thus be very considerable. Such 
considerations would alone make me hesitate to hold that in such a matter 
e Legislature ever intended to impose such a heavy burden on a tenant 
enable him for good cause or for special reasons as set out in s. 66 (3) 
ojoctment from the lands held by him, if for some unforeseen 
cause he vy^as unable to liquidate within the prescribed time the arrears of 
rent for which the ejectment had been decreed. 


we turn to s. 244 of the Code of Civil Procedure whiot 

ioc Tenancy Act. we find that questions aris- 

to thfl AT ". ■ parties to a suit in which a decree was passed and relatinf 
Secu^^^^^ the decree are to be determined by order of the Courl 

be allowed in * extension under sub-s. (3] 

to time and thnTn decree, it may be extended repeatedly from time 

San 86^00 ha. I confess that 1 

lord will still b-<ar '"'■''ding the law. The money due to the land- 

Court can -trant an Pecuniarily he will be protected, and the 

Sana to bo that the tenant must show that he is. for some speoia 
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reason, entitled to ask for such an indulgence. One of the objects of the 
Bengal Tenancy Act may be to give laadlords reasonable facilities for 
the recovery of their rents,” and this is not really defeated by an order 
under sub-s. (3). But another and an equally paramount object is not 
to allow the ejectment of a tenant except for cogent reasons. One of 
such reasons in the case of a tenant not having a saleable tenant-right is 
an atrear of rent at the end of a year, and, if this sum is paid within 
a time for special reasons fixed by the Court beyond the statutory 
period, I confess that I fail to see where an injustice is done to the 
interests of any party. The Act throughout, is as much for the tenant as 
the landlord, and, within reasonable limits, it gives a discretion to the 
Courts under s. 66 (3) for special reasons to step in and avert the [650] 
termination of a tenancy by carrying into execution a decree for his 
■ejectment. 

The reported cases on this subject are of little assistance. They 
were all decided under the now repealed Act X of 1859 and Bengal Act 
VIII of 1869, which were similar to s. 66 (2) of the Bengal Tenancy Act, 
but these Acts were without any such powers as now contained in s. 66 (3) 
of tbeBengal Tenancy Act to mitigate the effect of the execution of a decree 
for ejectment. It was probably because the Courts held that under those 
laws a decree for ejectment was absolute, that this discretionary power 
has been given to be exercised for special reasons. I cannot agree that 
the exercise of such powers modifies the decree itself. It only suspends 
its execution, and, during this term, it gives the tenant power to prevent 
that execution by satisfying the claim of the landlord, and I can find no 
sufficient reason why such power should not be exercised under s. 244 
of the Code of Civil Procedure, as in other matters, between the parties, 
relating to the execution of the decree. 

For these reasons I agree with Mr. Justice Banerjee in dismissing 
this appeal with costs. 
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March 8r 
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Civil. 

26 C. 639 = 
3 C.W.N. 
628. 


M. N. R. 


Appeal dismissed. 


26 C. 650 = 3 C.W.N. 751. 

ORIGINAL CIVIL. 
Before Mr, Justice Stamley, 


Mohesh Chunder Addy V, Manick Lall Addy. 

[20th June, 1899.] 

Practice — Commission, Right, of purdanashin lady to be examined on — Civil Procedure 
Code {Act XIV of 1882), s. 640. 

The defendant applied for a commission to examine a Hindu purdahnashin 
lady. The pldntifi objected on the ground that the lady had prior to this 
appeared in public, and had also been examined in Court in a palki, Beld, the 
lady being a purdahnashin she was entitled to bo examined on commission. 

In this case the defendant Manick Lall Addy applied in Chambers 
for issue of a commission to examine a Hindu purdahnashin lady, one 
Sarut Goomary Dassee. The plaintiff opposed the application. 

[651] Mr. Dunne, for the plaintiff. 

Mr. W. G. Bonnerjeet for the defendant Manick Lall Addy. 

Mr. Bonner jee. — Sarut Goomary Dassee is a Hindu purdahnashin 
lady and is entitled to be examined on commission. Counsel referred to 
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the judgment of Trevelyan, J., in the case of Chamatkar Mohiney Dabee 

V. Mohesh Ghundcr Bose (1), 

Mr. Dunne contra. I submit the Court ought not to issue the 
commission. Sarut Coomary appeared in Court in 1884, and was examined 
in a palki ; she also appeared in public on another [652] occasion. She 
ought to come to Court and be examined in a palki. 

ORDER. 

Stanley, J.— I am quite averse to granting commissions for the 
examination of witnesses, not merely on account of the expense, but also 
of their unsatisfactoriness. The laws of evidence are often not adhered 
to, and the advantage of viva voce examination before the Court is lost. 
At the same time the Legislature has thought fit to determine that 
puidahnashin ladies shall not be obliged to appear in public. The question 
IS, IS this lady to be examined under commission. On one occasion she 
did appear in Court in a palki. Eor so doing she was outcasted. There 
IS evidence that on another occasion mentioned in the affidavits she 
appeared in public. Undoubtedly on that occasion she did not observe 
the rules of the purdah, but the statement that she appeared in public is 
exaggerated. Whether she took a seat beside Mr. Rose as alleged is not 
very clear. She was however covered with a chudder. which shows that 
^le vvas not openly defying the rules and customs so strictly observed by 
Hindu ladies. Eyen assuming that a purdahnashin lady does offend 
agaimst the rules of her class, I do not think that that depriyes her of her 
right to bo examined under commission. I quite agree with Troyelyar, J.. 
in tlie case to which I have be en referred. That was a stronger case 

26 C. 6S1 N = 3 C.W.N. 750. ' 

(U Before Mr, JuUice Trevelyaiu 

Chamatkar Mohiney Dabee v. Mohesh Chundeu Bose. 

[1st February, 1992.] 

The judgment in this case was as follows : — 

JUDGMENT. 

nUinn'ff application for tho examination of a Hindu lady, the 

the bomfit o?r that she i. not entifled to 

morali V . re Procedure. In the first olaco charges of im- 

morality I.ro made against her. I do not think I need consider them I don’t think 

no regard to tho en-tom ‘4*6 habit of appearing in public and has 

tern s Jnd thomd^^he? Ri^^u in general 

either by wav L ’"''5' have gone outside the purdah 

svvoets of unsoeluded Mfp a ° may desire to taste the 

Beoiuso n wonvui mav on " P’^rdah. and may desire to go back, 

her outsider ThrnTieJi outside the purdah is the Couit to keep 

go about in Dubbe^ 1 naV** this woman, who does morn or less frequently 

right side If I reiLo to m>Uenals before me 1 think I shall be erring on the 

but fortbecircumsUnce Avh^n^^^^ from her the privilege she is entitled to, and whioh 
unquestionably have born nntiti stated, and which are denied, she would 

Ro. Costs of motion to ho nr, t wholo, it is safer to let the commission 

resorvod. With regard to ^^•'™'uation of the lady to be 

thelovidence is what would be IT' ° other witnes.ses Mr. Bonnerjee admits 

There will bo liberty to renew fhJo" uot before the taking of the account. 

to be executed in Calcutta *^PP**°?*'*r)n as to them on notice. The commission 

certify for Counsel, ^ ^ application is on summons in Chambers, I wiU 

[This case is also followed in 26 C. 650 = 3 C.W.N. 751 ,] 
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than the present. For these reasons I shall issue a commission, and I 
shall reserve the costs. Commission to issue in terms of summons. 
Counsel certified for. 

Attorneys for the plaintiff: Messrs. Banerjee d' Haider. 

Attorney for the defendant Manick Lall Addy : Babu Bhupendro 
Nath Bose^ 

Attorney for the defendant Sarat Coomary Dassee ; Mr. Bose. 


26 C. 653 (F.B.) = 3 G.W.N. 351. 

[653] FULL BENCH, 

Before Sir Francis W. Maclean, K.G.I.E., Chief Justice, Mr. Justice 
Macpherson, Mr. Justice Ghose, Mr. Justice Hill and Mr. Justice Jenkins. 

GiRISH CHUNDER MITTER {PlaintiJ) V. JATADHARI SaDUKHAN 

(Defendant).^ [llth April, 1899. j 

Slander — Cause of action^Damages for insult, loss of reputation and mental pain by 
the use of abusive language^Suit for liabel and slander — Special damage. 

Held by the majority of the Pull Bench (MACLEAN, C, J., MacPHERSON, 
HIIjIj, and JENKINS, JJ.. GHOSE, J,, dissenting) that mere use of abusive and 
insulting language, such as si^afwife’s brother), haramzadaijof^so born or bastard), 
soor (pig), baper beta (son of the father, that is, ironically, bastard) apart from 
defamation, is noc actionable irrespective of any special damage. 

Per GHOSE, J. — A case like the present should be decided according to the 
principle of justice, equity and good conscience, and therefore it is but just and 
right that a person thus vilified, who has suffered from insult and mental pain, 
should be entitled to maintain an action irrespective of any special damage. 

[P., 28 C. 452 (461) ; 4 Ij.B.R. 50; U.B.R. (1905) 1st Qr. Tort Defamation ; D., 34 0. 
48 = 4 C.L.J. 388 ; 4 G.Ij.J. 390.1 

The facts of this case are shortly as follow ; — 

The plaintiff, Girish Chunder Mibter, who is a respectable gentleman 
and a kaystha, had erected a fence which the defendant, Jatadhari 
Sadukhan, who is a kolu, i.e,, an oilman, alleged had encroached on his 
land. Later on, the defendant sought out the plaintiff at his bouse. 
There it was alleged the defendant somehow got angry and began to 
abuse the plaintiff, using the following abusive epithets : sala, haramsada, 
soor, haper beta, &g. Thereupon the plaintiff instituted criminal 
proceedings against the defendant, and the latter was convicted and fined. 
The plaintiff then instituted an action, out of which the present appeal 
arose, to recover from the defendant Rs. 500 as damages for insult, loss 
of reputation, and mental pain, caused by the abusive words aforesaid. 

The defendant denied having abused the plaintiff, and objected to the 
amount' of the damages claimed. 

[654] The Munsif held that the defendant had used to the plaintiff 
the abusive words complained of, and that in consequence thereof he was 
insulted and must have felt mental pain, and decreed Rs. 50 as damages 
with full costs of the suit. 

On appeal, the District Judge held that what the defendant “ indulg- 
ed in was mere abuse and idle threatening. No one who heard him did 
or could imagine that he really meant to asperse the chastity of the 
plaintiff's sister or mother, or thought the plaintiff a pig. There was no 
defamation or intent to defame. What the defendant did was insulting 

* Reference to a Fall Bench in Appeal from Appellate Decree No. 781 of 1897. 
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to the plaintiff, bub did nob affect the plaintiff's reputation a whit." The 
District Judge also held upon an examination of the cases that mere angry 
or vulgar abuse was nob actionable without proof of special damage. He 
accordingly dismissed the suit, but without costs. 

The plaintiff thereupon appealed to the High Court, and the appeal 
came on for hearing before Maclean. C.J.. and Banerjeb, J., who re- 
ferred the case to a Full Bench with the following opinion : 

This anneal arises out of a suit brought by the plaintiff-annellanb, to 
recover damages from defendant for insult, loss of reputation, and mental 
pain, caused by the defendant by the use of abusive language. The 
defendant denied using the alleged abusive language, and objected to the 
amount claimed as being excessive. 

The first Court decreed the suit in part ; but. on appeal by the defend- 
ant, the lower appellate Court has reversed the decision of the first Court, 
and dismissed the suit, on the ground that mere abusive and insulting 

language, which did not affect the plaintiff’s reputation, was not action- 
able. 


In second appeal it is contended for the plaintiff-appellant that the 
decision of the lower appellate Court is wrong in law, and that abusive 
and insulting language, such as was used in this case (the words used 
being .m/a (wife’s brother) haramzada (baseborn or bastard) 5 oor (pig), taper 
beta (son of the father, that is, ironically, bastard), which according’ to the 
finding of the first Court, not displaced by the appellate Court, must have 
outraged the feelings of the plaintiff and caused him mental pain, was 
L655J actionable, apart fi*om any special damage or injury to reputation. 

in support of this contention, the following cases are cited, namely, 
Hossein v. Baker Ait(l), Kanoo Mandlcv, BahamooUnh Mxindle(2), Gholam 
Hosseinv. Hur Gobind DassiS), Tukee v. Khoshdel Btsioas (4). Osseeniood- 
deen v. Futtch Mahomed (5), Gour Chiinder Puteediindee v. Clay (6). Sree- 
nath Mookerjee v Koimd KiLrmokar{l), Kali Kamar Mitter y. Ramgaii 

(8). Syikaxxt Roy v. Satcori Shaha (9). Ibin Hosein v. 
Hamar (10), Trailokhya Nath Ghose v. Chimdra NathJDutt (11). Kashiram 
y. Bhadu Bapujt (12), Parvathi v. MaxuiarilB), and Dawari Sixxgh v. Mahip 
bingh (14). The respondent, however, contends that some of the above 

cases support his view. On the other hand for the resDondent, the 
o( Phoolbasee Koerv. Parjun Siyigh(lb). ChxiyiderNathDhxir v.Issur 
Dossee (16). and Nil Madhxib Mookerjee v. Dookeeravi Khottah (17). are 
relied upon as supporting the view taken by the Court of Appeal below. 

0 respondent further contends that this being a second apuoal, 

the matter is disposed of by the findings of the Judge of the lower appel- 
late Court. 


fK f support the contention of 

tnat side In this conflict of decisions, and regard being had to the import*. 

anceof the question raised, sve think it necessary [656] to refer the matter 

1 ecision to a Pull Bench. The question, for decision of which the 

to a Full Bench, is. “ Whether abusive and insulting 

ge, sue 1 as that used in the present case, is aotionable, irrespective 

any speuia amage. And as that question arises in an appeal from an 


(II (1864) W.H. Gap. No. 
(3) 1 W.R. 19. 

(G) 8 W.R. 256. 

(9) 3 C.L.R 181. 

(12) 7 Bom. H.O. A.C. 17. 
(15) 12 W.R. 369. 


302. 

(4) 6 W.R. 161. 
(7) 16 W.R. 83. 
(10) 12 C. 109. 
(13) 8 M. 175. 

(16) 18 W.R. 531. 


(2) (1864) W.R. Gap. No. 269. 

(6) 7 W.R. 269. 

(8) 6 B.L.R. Ap. 99 = 16 W.R. 84. 
(11) 12 C. 424. 

(14) 10 A. 425. 

(17) 15 B.L.R. 161. 
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appellate decree, under rule 2 of the rules relating to References to a Full 
Bench, we must refer the appeal for the final decision of a Full Bench. 

Babu Mahendra Nath Roy^ for the appellant submitted that the 
question should be answered in the afiQrmative. Although there is some 
conflict, the balance of Indian authorities is in the plaintiff’s favour. The 
following authorities are in the plaintiff’s favour : Kanoo Muiidle v. Raha- 
moollah Mundle (1), Hossein v. Baker Ali (2), Gholam Hossein v. Hut 
Gobind Dass (3), Tukee v. Khoshdel Bisiuas (4), Osseemooddeen v. Futteh 
Mahomed {5), Gourchunder Puteedundee v. Clay (6), Sree7iath Mookerjee v. 
Komul Kurmokar (7), Kali Kumar Mitier v. Ramgati Bhattacharjee (8), 
Srikant Roy v. Satcoii Shaha (9), Ibin Hossein v, Haidar (10), Jogesioar 
Sarma v. Dina Bam Sarma (11), Rashiram v. Bhadu Bapuji (12), decided 
by Couch, C.J., Parvathi v. Mannar (IS), and Dawan Singh v. Mahip 
Singh (14). The Calcutta cases cited amount to this, that mental distress 
caused by abusive words is sufficient to sustain an action for damages. 
With regard to the particular words used in this case, I submit that the 
case of Ibin [657] Hossein v. Haidar (10) is an authority for the proposition 
that the word haramzada is actionable per se, and that case is exactly in 
point. Regard must be had to the effect that the words were calculated to 
produce, and not to what the bystanders might have believed. Chunder 
Nath Dhur v, Isurree Dossee (15), and Nil Madhub Mookerjee v. Dookeeram 
Khottah (16), are apparently against the plaintiff. But in the former case 
it was not necessary to decide the point, and in the latter case, which was 
the decision of a single Judge, there was merely an opinion against 
encouraging actions for slander, the point really decided being quite 
different. Trailokhya Nath Ghose v. Ghundra Nath Dutt (17), is nob against 
the plaintiff, as it follows Srikant Roy v. Satcori Shaha (9). 

My second point is that the view I am contending for is in accordance 
with the principles of justice, equity and good conscience: ” see Reg. VTI of 
1832, 8. 9. It is in consonance with Hindu Law [see Narada, pp. 207 — 
212, Vrihaspati, p. 355, Vishnu, pp, 27, 28, 36. &c.— Max Muller’s Sacred 
Books of the East, and Mandlik’s Jajnavalka, p. 232, s. 205 and with 
Roman Law, in which personal insult is made the basis of an action [See 
Sandars Institutes of Justinian, 4. 4. 1— p. 418. J I shall state my 
proposition thus : Every map has an absolute and positive right not to be 
so insulted as to cause him mental distress ; therefore any act in violation 
of such aright is actionable per sc, and general damage, as distinguished 
from special damage, is recoverable. See Ratcliffe v. Evans (18) and the 
Indian Penal Code, s. 44. 

My next point is that my contention is in harmony with the Criminal 
law in this country as contained in the Indian Penal Code. Criminal liability 
furnishes a safe and prooer test of civil liabilitv : see Abdul Hakim v. Tej 
Ghandar Mukarji (19), Augada Ram Shaha v. Nemai Ghand Shaha{20), and 
ss. 499 and [658] 504 of Indian Penal Code. The present case comes under 
9. 499, or at any rate certainly under s. 504. No special damage need be 
proved when the wrong complained of is in violation of a statutory obligation 
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ixniio^edi : Bee Chamhcrlaine v. Chester and Birkenhead Bailway Co. (1). 
Tbe criminal law abolishes the distinction between libel and slander. 

Lastly, I submit that the distinction which obtains in the English 
law between libel and slander is based more on authority than on reason 
and ought not to be introduced into this country, having regard to the 
social conditions which prevail here. If the words complained of in the 
preserit case were reduced to writing, aq action would lie without proof 
of special damage, according to the English law. There is no reason, 
why there should be any difference, when the words are spoken and not 
written. Tbe distinction has been condemned by English Judges: See 
Thorleyv. Lord Kerry (2), [per Mansfield. C.J.] and Allsop v. Alhop f3). 

Women could get no redress when slandered, a state of things which 
was characterised as barbarous in Lxjnch v. Kntghi (4). It grew so 
unsatisfactory that the Legislature was compelled to interfere and to pass 
the Slander of Women Act, only so late as in 1891. Even the word 
bastard is not actionable [see Folkard on Libel and Slander, p. 149] , it 
being merely an ecclesiastical offence to call one by that name, unless the 
use of the word amounts to slander of title. See also Pollock on Torts 
2Dd edition, ch. VII, pp. 220, 221. 

Babu Sharada Charon Mitrn^ for the respondent, contended that the 
case was concluded by the findings of fact. As to tbe law, the appellant 
must make out a case of defamation before he can succeed. No hard and 
fast rule should he laid down. He referred to Phoollbasee Koery. Parjun 
Singh (5), Chunder Nath Dhur v. Issnrce Dossee (G) Nil Madhab Mookerjee 
V. Dookernm [659] Khottah (7), Srikant Rai v. Satcori Shaha (8), and Trai- 
lokhya Nath Gliose v. Ghundra Nath Diitt (9), as supporting his contention. 
The words complained of are the common form of abuse in this country, 
and knowing how litigation was rampant here, if the question were 
answered in the affirmative, the result would be simply disastrous. See 
also Baylis v. Lawrence QO). [Jenkins. J.— Chunder Bose v. Nobin 
Chunder Ghose (11), aod Mahonicd Ismail Khan v. Mahomed Tahir (12), 

are in your favour.] The Indian Penal Code satisfies the requirements 
of public policy. 

Babu Mahendra Nath Boy, in reply, referred to the cases of Parrat v. 
Carpenter^ (13), Baker v. Pierce (14), and Ayre v. Craven (15), and to 
Bentham s Theory of Legislation, p. 299, in which it was shown that the 

absence of any relief granted by law in oases like the present, led to the 
practice of duelling. 

The following opinions were delivered by the Full Bench 

(Maclean, C.J., Macpherson. Ghose, Hill and Jenkins, JJ.) 

OPINIONS. 


Maclean, C.J. (Macpherson. Hill, and Jenkins, JJ. jconourring). 
—This appeal arises out of a suit brought by the plaintiff to recover 
damages from the defendant for insult, loss of reputation, and mental 
pain, caused by the defendant by the use of abusive language. The 


(1) (1848) 18 L. J. Ex. 494 (496). 

(2) (1812) 4 Taunt. 355 (303) = 13 Re 

(3) (1860) 29 L .7. Ex. 315. 

(6) 12 W, R. 369 

(7) 15 B.L.R. 161. 

(9) 12 C. 424. 

(11) 10 W.R. 184 = 1 B.L.R.S.N. 12. 
(13) Oroke’a Rep. 602 [38 Elxz V 
(16) (1884) 2 A, E. 2 (7). 


Rep. 626 (634). 

(4) (1861) 9 H. L. 0. 577 (694). 
(6) 18 W. R. 531. 

(8) 3 C.L.R. 181. 

(10) (1841) 11 A.:A^E. 920. 

(12) 6N.W.P.H.0. 38. 

(14) 6 Mod, Rep, 23 [2 iintw.]. 
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defendant denied using the alleged abusive language, and objected to the 
amount claimed as being excessive. 

The first Court decreed the suit in part ; but on appeal by the 
defendant the lower appellate Court has reversed the decision of the first 
Court and dismissed the suit, on the ground that mere abusive and 
insulting language, which did not affect the plaintiff's reputation, was 
not actionable. 

[660] A gainst that decision of the lower appellate Court this appeal 
has been preferred, and the learned Judges before whom the appeal came 
on for hearing, in view of the conflict, or apparent conflict, of decisions, 
have referred tha matter to a Full Bench. 

The actual question referred is expressed in these terms : — 

“ Whether abusive and insulting language, such as that used in the 
present case, is actionable, irrespective of any special damage.” But as 
the question referred arises in an appeal from an appellate decree, under 
rule 2 of the rules relating to References bo a Full Bench, the whole appeal 
is referred. 

It has bean contended for the plaintiff before us that the decision of 
the lower appellate Court is wrong in law, and that abusive and insulting 
language, such as was used in this case, [the words used being sala (wife’s 
brother), haramzada (base born or bastard), soor (pig), haper beta (son of 
the father, that is, ironically, bastard)], is actionable. In support of this 
contention, it has been argued that, in a suit for defamation, based on 
verbal slander, it is unnecessary to allege or prove such special damage as 
the English law requires, and that anart altogether from defamation a suit 
will lie for abuse which causes or is calculated to causa mental distress or 
pain. The tendency and probable effect of words must be determined in 
reference to the circumstances under which they are used, and thus in the 
judgment of the lower appellate Court it is said : “ No one who heard 

him did or could imagine that ha really meant to asperse the chastity of 
the plaintiff’s sister or mother or thought the plaintiff a pig. There was 
no defamation or intent to defame. What the defendant did was insult- 
ing, but did nob affect the plaintiff’s reputation a whit.” 

This finding wholly excludes that which is an essential element of 
actionable defamation, and it therefore is outside the scope of our inquiry 
to determine whether or not the English rule which requires special 
flamage to be established in an action for oral defamation should prevail 
in this country. 

We therefore only have to consider whether an action will lie for 
insult or abuse, with resultant pain and distress of mind, [661] apart from 
■defamation. The first question one naturally asks is what is the gist of 
this actionable wrong ? 

In the argument before us it was suggested that the cause of action 
was the injury to the abused man’s feelings, his mental distress and pain. 

It is difficult to suppose that the causing of mental distress and pain 
can per se be actionable. Mental condition of this sort may obviously 
arise from causes other than abuse or insult, and a moment’s reflection 
makes it clear that the proposition thus widely expressed would lead to 
, manifest absurdities. For instance if A and B are sitting in a room 
together, and A loses his temper, and uses insulting and abusive language 
towards B, whose feelings are wounded, B may bring an action against 
A, or if A uses such language of some relation or friend of B, which 
equally wounds S’s feelings, an action will lie. Such a view does not 
•commend itself, to one’s common sense, nor is it reasonable. 
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It is said that the reported decisions of the Indian Courts, and in 
particular of this Court, support the position that, to cause mental pain 
and distress by insult or abuse, as distinct from defamation, is actionable, 
and a large number of authorities have been cited to us as establishing 
this. It appears to us. however, unnecessary to discuss these cases in 
detail. Many of them are so inadequately reported that it is impossible 
to discover what was the state of facts then under consideration. 

This is so of the cases of Kanoo Mundle v. Eahamoollah Mundle (1), 
Gholam Hossein v. Hiir Gobind Bass (2), Tickee v. Khoshdel Biswas 
Gsseemooddecii v. Futtr.h M ahomed , Gout Chunder Puteedundee v! 

Clay (5), and Sreenath Mookerjee v. Komul Kiirmokar (6). From a perusal 
of those cases in which the facts are set out. it is apparent that in each 
there was sufficient to support a suit for defamation. In none of 
the cases on [662j which the plaintiff relies, as we read them, was 
the point raised or at any rate determined, whether abuse, as distinct 
from defamation, was actionable, the question rather being whether 
proof of special damage was an essential condition of the plaintiff's success. 
On the other hand, this precise point was clearly raised and determined 
adversely to the view now advanced by the present plaintiff in the case of 
Komul Chuudcy Bose v. Fobin Chuuder Ghose (7) and that decision has 
been followed in the case of Mahomed Ismail Khan v. Mahomed Tahir (8). 
It will thus be seen that the weight of authority is not in the appellant's 
favour as he has urged. 

Apart then from authority, ought mere personal insult or abuse, as 
distinct from defamation, and not touching the plaintiff's credit or reputa- 
tion, to be actionable in this country, if it produce mental pain or distress? 
It has been urged that insult being punishable under the Penal Code, as 
it was under the old Hindu Penal system, it must be sufficient ground- 
work for a civil suit. But we think the assumption underlying this argu- 
ment has no justification, for though the facts, which go to make a 
penal offence may, in general, suffice to constitute a civil wrong, it requires 
no exhaustive examination of the forms of civil and criminal liability to 
show that the latter is no infallible guide to the former. This appears to 
us to be made clear by the very section of the Penal Code which prescribes 
a punishment for insult, for the purpose of the penalty imposed is to 
prevent a breach of the peace. 

Do then considerations of public policy demand that we should decide 
in favour of the proposition for which the appellant contends ? We think 
not. If illustrations were needed of the mischief to which such a decision 
would lead, it is furnished by this present case. For words of idle abuse 
uttered in the heat of excitement, incapable of touching the plaintiff's 
reputation or credit, the defendant has been prosecuted and punished 

Courts : and then, as though that were not enough, the 
L663J plaintiff has sued him in the Civil Courts carrying the case for that 
purpose, through three separate Courts, though it has been found, as is 
obvious to anyone, that the words used did not affect the plaintiff’s 
leputation a whit.’ Section 504 of the Penal Code provides a remedy, and 
that an ample remedy, for conduct such as that of the defendant’s ; and 

there is no principle of public policy which requires that, 
in addition, the party complaining should have a remedy by civil suit. 


(1) (1864) W. K. Gap. No. 269, 
(4) 7 W. R. 269. 

(7) 10 W.R. 184=.! B.L.R.a.N. 


(2) 1 W.R. 19. 

(6) 8 W. R. 266. 
12 . 


(3) 6 W. R. 161. 

(6) 16 W.R. 88. 

(8) 6 N.W.P.H.0* 38. 


1024 



xni.] GIRISH CHUNDER MITTER V. JATADHARI 8ADUKHAN 26 Cal. 664 


W 0 would, therefore, answer the question embodied in the reference 
by expressing the view that abusive and insulting language, not amounting 
to defamation, is not actionable. Section 95 of the Penal Code indicates 
that harm of a trumpery nature, i.e., “ so slight that no person of ordinary 
sense and temper would complain of it,” is not to be treated as an offence. 
If mere vulgar abuse, uttered in a moment of anger, abuse to which no 
person of ordinary sense and temper would attach the slightest impor- 
tance, is, if it cause mental distress, to afford a ground of action, it is 
lamentable to think to what an alarming extent the floodgates of litigation 
would, in this country, become open. We are but little disnosed to favour 
any such view. On the contrary we agree with the expression of opinion 
of Pontifex, J., in the case oi Nil M.(id,}iuh Mooher^ee v. DookeBtavi K.ho- 
ttah (1) that actions for verbal slander ought not to be encouraged. 

The appeal must be dismissed with costs. 

" ^HOSE, J— The question referred to the Full Bench in this case is 

whether abusive and insulting language, such as that used in the present 
case, 18 actionable irrespective of any special damage,” 

pe words of abuse used by the defendant towards the plaintifif were 
sala (.wife’s brother), haramzada (bastard), soar (pig), baper beta (son of 
father, ironically, bastard) which, according to the finding of the Court of 
first instance, not displaced by the apoellate Court, must have caused 
mental pain to the plaintiff. It appears from the judgment of the Munsif 
that the plaintiff is a respectable person, and much above the defendant 
in social Lo64J position, and that there were several persons present on the 
occasion when the defendant thus abused the plaintiff. 

The learned Judge of the Court below was, however, of opinion that 

no one who heard him did or could imagine that he (the defendant) really 

meant to asperse the chascity of the plaintiff’s mother or thought the 

plaintiff a pig. There was no defamation nor intent to defame : what the 

defendant did was insulting to the plaintiff, but did not affect the plaintiff’s 
rcDUtation a whife, ^ 


i-u under which the insult was offered to the plaintiff 

Th™ tf'TS'i '■ “ happened in this case? 

The appellant believed or affected to believe that the plaintiff had encroa- 
ched on his land and ought to retire a particular fence or hedge. Nothing 
happened when the fence was erected or repaired ; but later the anpellant 

The^Dla?nfciff^rw>'““®T vilification at once, 

ihe p aintiff s witness. Tarim Kundu. says the defendant began by hailing 

the plaintiff , as kaka-babu and dada-babu, but the plaintiff remaining 
mdoors and preserving silence the defendant got angrv and launched 
into abuse of the plaintiff. What the defendant’s precise nrovooation 
was we don t know. He must have had or thought he had a 
grievance. According to the opinion of the learned Judge, the plaintiff 
did not suffer any special damage ; but the fact remains that grave insult 
was offered to himm the presence of other people, and his feelings "werA 
outraged, and that the defendant, without any provocation that we know 
of, but apoarently influenced by a desire to avenge the plaintiff fora 
supposed grievance, vilified him in the manner alleged. And the ques- 
tion IS whether for this the plaintiff is entitled to maintain an action.^ - 

T 7 written law on the subject either in this country or in 

England, except what is provided for in the Slander of Women’s AoP 
1891 (54 ..d 55 Yi... ch. ai). Tbs tow to to b, iorr.“pLto^ 
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of Judges expressed in different cases from time to time, and from what 
may be the common law of the country. According to the English law 
slander is an actionaVJe wrong when special damage can be shown to 
[66S3 have followed from the utterance of the words complained of, and 
also in the following cases ; Where the words impute a criminal offence; 
where they impute having a contagious disease, which would cause the 
person having it to be excluded from society ; where they convey a charge 
of unfitness, dishonesty or incompetence in an office of profit, profession 
or trade; in short, where they manifestly tend to prejudice a man in his 
calling. This is not so in the case of libel, for it is enough to make a 
written statement prma facie Libellous, that it is injurious to the character 
or credit (domestic, public or professional) of the person concerning 
whom it is uttered or in any way tends to cause men to shun his 
society or to bring him into hatred, contempt or ridicule.” (See the 
Law of Torts by Pollock, p. 230. 5th edition). 

This distinction, however, has been disapproved by several eminent 
Judges in England [seethe Observations of Mansfield, C.J., in ThorUy v. 
Lord Kerry (l) ; Lynch v. Knight (21; Roberts v. Roberts (3).] In the case 
of Parvathi v. Mannar (4) Turner, C.J.. sitting with Muthusami Aiyar, J., 
condemned the distinction which exists under the English law between 
slander and libel. He thus expressed himself : “ The difference between 

the extent of the publication of defamatory terms, according as to whether 
they are committed to print or uttered orally, is in reality accidental. 
Defamatory matter, when written, is frequently addressed only to a single 
person ; when printed, its publication may be arrested immediately. The 
publication of a defamatory imputation in a newspiper circulated extensively 
in a place where the person defamed is unknown may cause him far less 
injury, whether pecuniary or sentimental, than its publication orally in 
the neighbourhood in which he resides, to his acquaintances or to persons 
who can influence his advancement in life. In this country we are not 
bound to adopt the rules regulating compensation for injuries which are 
recognised by the [666] English Courts, though it has been the practice of 
Judges in British India to regard the decisions of the English Courts with 
the highest respect as embodying the wisdom and experience of a judiciary, 
whose reputation is second to none for independence and ability. But the 
distinction drawn by the English law between written or printed and oral 
slander, which is said to have had its origin in the circumstance that the 
most frequent instances of oral slander were at one time punishable by 
Ecclesiastical Courts (2 Salkled, 694) has been condemned by many emi- 
nent English lawyers. Mr. Sbarkie observes that the distinction * must 
be regarded as an absolute peremptory rule not founded in any obvious 
reason or principle/ In Roberts v. Roberts (3) Cockburn, b.J., and 
Crompton and Blackburn JJ., pronounced the law of England unsatis- 
factory and regi'etted they were bound by it. In Lynch v. Knight (2), 
the Lord Chancellor Campbell expressed the same views, and Lord 
Brougham, in the same case, declared that the English law was in 
this respect nob only unsatisfactory but barbarous. The Indian Law 
Commission, of which Lord Macaulay was a member, in its report on the 
proposed Penal Code, demonstrated that the English law regarding 
defamation was inconsistent and unreasonable (Introductory Report, note, 
p. 7, Macaulay’s Works, p. 546). The civil law does not recognise the 


(I) (1812) 13 Rev. Rep. 636 = 4 Taunt. 355 (363), 
(3) (1864) 33 L J.Q.B. 249. 
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distin^ion. nor does the Law of Scotland, and the recommendations of 
i.ord Macaulay s commission were approved and accepted by the British 
Indian Legislature. We, therefore, feel justified in giving effect to our 
ocnyiction that the rule we are considering is not founded on natural 
justice, and should not be imported into the law of British India ” 

“Nevertheless, reason suggests that a 
distinction should be drawn between cases where the slanderer acts from 

mere carelessness or in an honest but mistaken belief as to his duty, and 

cases where the slanderer is insolent without any provocation or is 

person defamed may 
^ sufficient to establish his innocence of the 

full comr former [667] case; in the latter he is entitled to 

lull compeosation for the pain inflicted on bim.” 

^ ^ well-known maxim of law that all members of a 

no^urt° whhnnM % “i neighbours to do them 

° Without lawful cause or excuse ; and the question hero arises 

Tf^tha nk?nVff '.s not a violation of the personal right 

Snea thA a®!" . '"Jory to the plaintiff. Justinian thus 

f m its general sense, signifies every 

action contrary to law : in a special sense it means sometimes the same as 

contumelia (outrage), which is derived from contemnere the Greek vySpt? 

sometimes the same as culpa (fault), in Greek as in the Ux 

which speaks of damage done injuria ; sometimes it has the sense 
0 iniqui y, injustice, or in Greek fiSi/ci'a ; for a person against whom 
the proctor or judge pronounces an unjust sentence is said to have received 

defiDWon J'”*' Ooa* w, find the (ollow1?s 

»™d te pe„o., i. » 

Bentham in his Theory of Ljegislation,” observoq * Tn TaaqI 

all the evil which may result from these offences, it is necesLrv^io duTmI 
remedies outi of View ; ifc is nec^ssarv tn to pufc all 

this supposition, thes; offoLes ma^ be repeLTd at wiu'' r""' 
career is opened to insolence ; the person insulted S 

to-morrow, the next day. every day and every hour ^^ 0 ^ 03 ^ affront 

the same kind. Now under the notion of a corporal insJf Hs ^omn“T f 
ed every act. offensive to the person which can be inKrSS 
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causiog a lastiog physical evil, every act which produces a disagreeable 
sensation, inquietude or pain. But an act of this sort, which, if single, 
would be scarcely sensible, may produce, by forceof repetition, a very painful 
degree of uneasiness or even intolerable torture and later on he said 
what is signified by these verbal assaults is this that the person assailed 
is thought worthy of public contempt; but on what particular account is 
not specified. The probable evil which may result is the renewal of 
similar reproaches. We may fear too, lest a profession of contempt 
publicly made may invite other men to join in it. It is in fact an 
invitation which many will be ready to accept. The pride of censure, the 
pleasure of triumphing at another’s expense the spirit of imitation, the 
inclination to believe all strong assertions, give weight to these sorts of 
injuriep. But they seem to owe their principal importance to the 
negligence of the laws and to the usage of duling — that subsidiary 
remedy by which the popular sanction has attempted to supply the silence 
of the laws.” And it seems to be obvious that for the peace and well- 
being of society, verbal abuse, if it is calculated to bring another into con- 
tempt ought to be discouraged. 

The distinction between oral and written slander, as it exists in the 
English law, does not, as I understand it, obtain according to Scotch law, 
where any thing defamatory, which produces uneasiness of mind, is 
actionable ; and so it is under the Roman Raw, according to which a party 
is not only entitled to sustain an action for contumelious words spoken con- 
cerning himself, but also in respect of those spoken of others of his family, 
if they tend collaterally to subject him to degradation and contempt; 

[669] (see Sbarkie’s Law of Slander and Libel by Folkard, 4th edition, 
p. 19J. 

If a man commits an assault upon another, though he may not actually 
touch him at all, or if he lifts up his cane or his fist in a threatening 
manner at another, or strikes him, however slightly, he is liable to an 
action for damage ; and one fails to see what difference in principle exists 
between a case like this and a case where a man offers another gross insult 
in the presence of other people — insult calculated to bring him into contempt 
and to cause him mental torture. 

According to the common law in this country, as expounded in the 
text of the sages, verbal abuses are punishable (see the Sacred Books of 
the East by Professor Max Muller, vol. 7, p. 27 and vol. 33. p. 207; 
Mandlik s Byabahara Mayukha, p. 232), And I find that ever since the 
establishment of the High Court in this province, it has almost invariably 
been held that verbal abuse, though no actual damage has been oaused, is 
actionable. In the case of Kanoo Mundle v. Rahainoollah Mundle (1) 
Norman, C.J., expressed himself as follows *. The words, which are of 
the coarsest abuse, do undoubtedly impute that to the plaintiff which would, 
if believed, have been hurtful to the feelings of his family and have lowered 
bis character in respect of his caste, and the uttering of them, therefore, 
amounts to an offence under s. 499 of the Penal Code. Applying the test 
familiar to English law, the uttering of the words iu question, standing by 
itself, was a wrong, and therefore gave to the individual aggrieved by it 
a right of action independently of any proof of special damage or actual 
pecuniary injury;” and later on he observed: “No doubt actions for 
slander are often vexatious. Bub to prevent people from taking the law 
i^to their own bands, and for the preservation of peace and order, it 

(1) (1861) W. R. Gap. No. 369^ ' 
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is a matter of the greatest importance that Courts of Justice should 
afford an effectual remedy to persons feeling themselves aggrieved by 
wanton and virulent abuse.’* The same view was adopted in the case 
of Gholam Hossein v. Htir Gobind Dass (1), in Tukee v. Kkoshdel [670] 
Biswas (2), in Osseemooddeen v. Futteh Mahomed (3) ; Goitr Chtcnder 
Puteedundee v. Clay (4); as also in the case of Syeenath Mookerjee v. 
Fomul Kurmokar (5), whore Mitter, J., in delivering the judgment of the 
Court, observed as follows : We think that the Judge is wrong in 

holding that the abusive wor^s complained of by the plaintiff in this case 
are not actionable. It is true that the plaintiff might have instituted 
proceedings against the defendant in the Criminal Court ; but his failure 
to do so does not deprive him of his right to bring a suit in the Civil Court. 
The case is governed by the ruling of a Division Bench of this Court in 
the case of Kali Kumar Miller v. Ravicjati Bhattacharjee (6). The words 
alleged to have been used were certainly such as to wound the feelings of 
the plaintiff.” And he remanded the case for the purpose of a finding upon 
the question whether the defendant did use the words imputed to him or 
not. In the case of Srikant Boy v. Satcoori Shaha (7), Mitter and Maclean, 
JJ., took the same view of the matter. I find also that in the case of Ibin 
Hossein V. Haidar (8), Field, J., sitting with O* Kinealy. J., took practic- 
ally the same view of the law ; and he observed : “ We do not propose to 
lay down as a general rule that the use of every kind of abusive language 
is actionable. But we think that language, which, having regard to the 
definition of defamation in the Indian Penal Code, is calculated to injure 
the reputation, language which, having regard to the respectability and 
position of the person abused, is calculated to outrage his feelings, lower the 
estimation in which he is held by persons of his own class, and so bring him 
into disrepute, is actionable. We think there is no doubt that the language 
alleged to have been used in this case comes within this principle :** and in so 
deciding the learned Judges followed the rulings to which I have adverted, 
[671] In the case of Trailokyanath Ghose v. Chundra Nath Dull (9) 

4 Maopherson, JJ., adopted the same view, and followed the case 

of Srikant Roy v. Satcori Shaha (7), and the opinion expressed in Parvathi 
V. Mannar[l0) to which I have already referred. And, lastly, we have a very 
recent case decided by Banerjee and Wilkins. JJ., (unreported) where the 
l^rned Judges, upon the point whether slander is actionable in the 
absence of special damage, expressed themselves as follows : Though the 
rule of English law requires proof of special damage to sustain an action 
for slander except in certain cases, and though there is some conflict of 
authority in this country, the later cases are in favour of the view that 
where the abusive language used is such that, having regard to the 
respectability and position of the person abused, it is calculated to outrage 
his feelings or lower the estimation in which he is held by persons of his 
own class, and so bring him into disrepute, it is actionable without proof 
of special damage.” ( T)ina Ram Sarma v. Jogeswar Sarma (11). 

In the other provinces also, very nearly the same view of the law has 
been adopted. In Kashiram v. Bhadu Babuji (12) Couch. C.J., followed 
the rulings of the Calcutta High Court, and he held that the case must be 
decided according to the principles of justice, equity and good conscience ■ 


(1) 1 W. R. 19. 

(4) 8 W. R. 266- 
(6) 16 W. R. 84, notes 
(8) 12 0. 109. 

(11) 2 C. W. N. cxxiii. 


(2) 6 W. R 151, 
(5) 16 W. R. 83. 
6 B. r,. R. Ap. 99. 

(9) 12 0. 424. 


(12) 7 Bom. H. 0. A. 0. 17, 
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(10) 8 M. 175. 
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and he was of opinion that mere verbal abuse without proof of actual 
damage was actiooable. In the case of Parvathi v. Mannar (1) the 
learned Chief Justice, among other matters, observed : “ It is often 
imoossible to bring specific proof of the damage which a man may 
suffer in his business or in his friendships from such an injury. The 
injury naay be occasioned before he has any opportunity of rebut- 
ting the slander, and the memory of the slander may survive its contradic- 
tion, and may at any time influence his [672] neighbours unconsciously 
to his disadvantage ; nor is the suffering trivial which such a wrong 
may inflict on its victim.” Tb will be observed that although Turner, G.J., 
in one portion of his judgment, expressei that “ mere hasty expreUiona 
spoken in anger or vulgar abuse to which no hearer would attribute any 
set purpose to injure character would of course not be actionable,” still 
beheld that the action should be allowed where the defamation is such 
as would cause substantial pain and annoyance to the person defamed, 
though ^actual proof of damage estimable in money may not be forth- 
coming, and that a distinction should be drawn between cases where the 
slanderer acts from mere carelessness, or in an hon 0 ?t but mistaken 

and cases where the slanderer is insolent without any 
provocation, or is influenced by a desire to gratify his enmity.'’ In the 
case of Abdul Hakim v. Tej Chandra Mukarji (2) Straight. J.. held that 
the law of defamation, which should be applied in suits in India for 
defamation, is that laid down in the Penal Code, and not the English 
law of libel and slander, and he observed that " the state of sooiety^and 
the condition of things in the two countries is whollv dissimilar, and to 
lay It down as an inflexible rule that any false and malicious statemeuts. 
no matter how defamatory, may bo made with impunity if only embodied 
in a petition filed in reference to some pending case, could not but entail 
the most mischievous consequences." 

In Dawan Singh v. Mahip Singh (3) where, upon the plaintiff being 
cited as a witness in a suit, and where after giving his evidence the 
defendant was examined by the Court and stated that there was enmity 
between him and the plaintiff, and upon the Court inquiring what the 
reason of this enmity was, he, the defendant, used words conveying the 
meaning that plaintiff's descent was illegitimate, it was held by 
Brodhurst, J.,that under the circumstances the statement complained of had 
been made by defendant while deposing in the witness box, and therefore it 
vfas privileged. But Mahmood, J,, took a very contrary view, and he discuss- 
ed at length the law upon the subject, and held that the [673] statement 
was not privileged. He expressed the opinion that the law as laid down 
by the Calcutta High Court was correct, and ho showed why the distino- 
tion v^hich obtains in the English law between verbal and written slander 

be adopted in this country ; and he observed as follows (at 
p. 444 of the report;: The reasons ordinarily employed against this view 
are that abusive, insulting and unmannerly language which affects not a 
man 8 liberty or estate are of too indefinite and uncertain a ch.iraoter to 
be the subject of an action for peruniary damages Such injuries, rather 
a ion s o e filings, are as incapable of definition as they are of 
admeasurement. They depend upon the rank, situation and condition of 
the parties, and on oiroumsbances which may be felt bub not defined ; they 
may depend on the bone of voice, the gestures, even lo iks. by wbioh they 
are aooom named, and in some instances, silence may be more oontomptuous 


(1) 8 M. 176. 
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and insulting than direct expressions * (Starkie, p. 17). It is submitted 
that these objections apply equally to almost all personal injuries (such as 

imprisonment. &c.). in which mental suffering 
is recognized as an element of .assessing damages; so much so that there 
is no fixed rule for estimating damages in such cases, and the matter is 
usually left to the discretion of the jury with reference to the circumstances 
of aggravation or mitigation as the case may be. In India such questions 
would have to be decided by the Judge, and I can anticipate no impossibility 
in arriving at a fair assessment of damages in cases of personal insult as 
distinguished from defamation.” L iter on (at p. 445) he observed : 

Unadvanced countries like India present a state of society where personal 
insult needs more check than in more civilized countries like England.*' 
He also said (at page 446): “ Another objection, so far as I can 

gather from the English text books to recognizing personal insult as a 
distinct tort, is that it would afford far too large a scope for 
vexatious litigation, and the ordinary intercourse of society would be 
impeded and fettered by the apprehension of vexatious and harassing 
suits for trifling causes. The answer to such an argument is, I 
thmk, fui'nished best by the celebrated dictum of Lord Hall in Ashby v. 

action for slanderous words, though a man does not 

L674J lose a penny by reason of the speaking them ; yet he shall have an 

action. So, if a man gives another a cuff on the ear, though it cost him 

nothing, no, not so much as a little diachylon, yet he shall have this 

action, for it is a personal injury. And it is no objection to say that it 

will occasion multiplicity of actions ; for if men will multiply injuries, 

actions must be multiplied too, foreverv man that is injured ought to have 
his recompense.” 

Against this large array of cases in support of the plaintifif*s contea- 
tion, some cases have been quoted on the other side. In the case of 
Komul Ghunder Bose v. Nohin Chunder Ghose (2), where a suit was brought 
to obtain damages for defamation contained in a letter written and sent by 
the defendant to plaintiff, and where the only damage alleged was the 
injury to plaintiff s feelings, it was held that such injury was not in itself 
a ground for awarding damages in a civil action. No authority is quoted 
for the decision, and the earlier rulings of this Court do not seem to have 
^en brought to the notice of the learned Judges. In the case of Phoolbasee 
oer y. Parjun Singh (3) it was held that mere verbal abuse without proof 
‘ damage is not actionable. Here also no authority is quoted 

i-u ^ earlier cases of this Court do not appear to have been considered. 
In the case of Ghunder Nath Dhur v. Isurree Dossee (4) Kemp and Glovers 
JJ., held that though mere verbal abuse without consequent injury would 
give no claim for damages, yet where a person of some position had been 
assaulted and grossly abused, aod where her reputation must have been 
injured and her feelings outraged, she was entitled to damages. In the 
case ot Nil Madhub Mookerjee v. Dookeeram Khottah{5) where the question 
was raised whether an action for slander could be brought jointly against 
several defendants, it was held by Pontifex, J., that it could not be so 
brou^t, because each person sued for verbal slander was responsible only 

^ And leave was granted to the plaintiff 

p75J to elect any one of the defendants to sue. The learned Judge, 
however, seems to have then expressed a doubt whether the words 
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complained of were libellous per se : and it was thrown out that unless 
special damage was proved the Court would he very much reluctant to give 
any damage. I take it that the question which arises in this case was not 
really deemed then. Jn the case of Mahomed Ismail Khan v. Mahomed 
Tahir (1) where an action was brought for damages for defamation con- 
tamed m two letters written and sent by the defendant to the plaintififa, 
but where no other publication was alleged and no other injury than the 
injury to the feelings was caused. Turner, J., followed the decision in the 
case of Komul Chunder Bose v. Nohin Chtinder Ghosei'I,), and held that the 
suit was not maintainable. The earlier rulings of the Calcutta High Court 
do not seem to have been then brought to the learned Judge’s notice, and 
1 take it that he considerably modified his opinion when as Chief Justice 
of the Madras High Court he decided the case of Parvathi y. Mannar (3) 

I have now referred to all the Indian authorities UDon the subject 

that have been brought to our notice, and I have also referred to what is 

the common law in this country as expounded by sages ; and it seems to 

rne that the balance of authority is decidedly in favour of the proposition 
that the action does lie. 

It may no doubt be said, as it has been said, that it is very difficult 

to measure the damage caused to a person’s feelings by reason of insult 

ottered to him, and that if the view I have expressed be adopted, it would 

lead to the logical result that an action may be brought for damage it a 

person defames another’s nearest relations in his presence, causing 
thereby mental pain. ‘ g 

As regards the first mentioned matter, all that I desire to say is that 
the question of the amount of damage is always left to the judge of facts 
and he has to consider with [676] reference to all the circumstances! 
under which the insult was offered, and the character thereof, whether 
any and wbafc damages should be awarded. 

The Indiaii Penal Code in s. 9o lays down “that nothing is an offence 

by reason th.at It causes, or that it is intended to cause, or that it is 

known to bo likely to cause any harm, if that harm is so slight that no 
person of ordinary sense and temper would complain of such harm ’’ This 
rule of law may, I think, well be adopted by the Ciyil Courts in determin- 
ing suits for damages by reason of an insult offered. I do not myself 
apprehend that a judge of facts would be under any real difficulty in 
assessing damage in any given case. Indeed no such difficulty is said to 
have been experienced in any of the various oases that I have referred to. 

As regards the other matter, it seems to me that in such a given 
I Bh;,rpq'r^“7 indirect or remote ; and for mv own part 

though *! “"fion would lie for such an injury, 

so nerh ^ ^ that according to the Roman law an action does lie. and 

Le Wr vT Scotch Law. as expounded in the case of 

uneasiness of •’ there is any thing that produces 

Sue ZLlf I should prefer to 

at th^c ‘ ‘‘he case before us. I am bound, however. 

law allow other systems of 

that the content'^ veihal abuse, without any proof of special damage, 


J*} 'IN. W. P. H. C, 88. 
(3) 8 H. 175. 


(3) 10 W. R. 184. 

(4) 2 Murray’s Rsp. 149, 
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As a coDsideration of public policy, if: has been pointed out that 
8. 504 of the Indian Penal Code provides sufficient remedy for conduct 
such as the defendant s, and that it is not desirable that a party should have, 
in addition thereto, a remeuy in the Civil Court. The Penal Code, however, 
affords a remedy to a person only where the slanderer intends or knows it 
to be likely that the insult offered will cause him to break the peace, or 
commit any other offence. But this does not cover other cases [677] of 
the kind that may arise, and where the slanderer without any justifiable 
cause grossly vilifies another. I may add that where the person abused 
is known to the slanderer to be a person of meek and quiet disposition — • 
one who would not under any circumstance break the peace— be would be 
left without any remedy, because in that case the wrong-doer could not be 
punished under s. 504 of the Penal Code. And yet this would be a case 
which stands most in need of remedy. A case like this, as it seems to 
me. should be decided according to the principle of justice, equity and good 

conscience (See s. 37, Act XII of 1887). And, having this principle in 

view, I am of opinion that it is but just and right that a person thus vilified 
should be entitled to maintain an action. 

I would answer the question referred to the Full Bench in the 
affirmative. 

Appeal dismissed. 


26 C. 677. 

APPELLATE CIVIL. 

Before Mr, Justice Baner^ee^ Mr, Justice Mill and Mr, Justice Bampini, 

Nitayi Behari Saha Paramanick and others {Plaintiffs) v. 
Hari Govinda Saha and others {Defendaiits),"^ 

[I7th March, 1899.] 

Sale of right, title and interest, of a ug siered ienant-Effectof 

^ arrears of rent obtaimd by a co-sharer 

landlord aga\nst the registered tenant alone. ^ 

by bbo pUintifts to set aside the sale of a shikmi taluk, or in 
anepittorfh''t f deolara^oQ that the sale did not .afifeot their rights, on the 
share ^“dants Nos. 3 and 4 who were the proprietors of a certain 

collusive decree for arrears of rent for the years 4298 and 4299 (B. S.l against 

‘be taluk with the plaintiffs, 'in execu- 
tion thereof fraudulently caused the disputed property to be sold, and defendant 

No. 1 purchased It in the henomt of [678] defendant No. 2. the defence (infer 

alia) was that the sale was not brought about by fraud or collusion, and that the 

rent suit having been brought against the registered tenant defendant No 1 the 
whole tenure passed by the sale. * 

Held, by Banerjeb and HILL, JJ. (Rampini, J.. dissenting) that inasmuch 
as It appeared that the share sold away stood in the name of defendant No 1 

zemindar used to sue defendant No. 1 for rent for the said share • 
^at the defendant No. 1 used to realize a rateable share of costs, road cesses! 
f bound to pay under rent decrees obtained against him from 

Ihl amicably and generally by contribution suits ; and that 

^ fractional shareholders of the zemiodari 

sued the defendant No, l as usual for rent for the years l'i98 and 1299 B.S. and 


'‘8**“®* ‘be decree of Babu 

Amriua Lai Pal, Additional Subordinate Judge of Dacca, dated the 7th of August 3897 

Mversing the decree of Babu Sarat Chunder Ghose, Munsif at Manickgunge. in that 
Piatnot, dated the 27 th of June 1896. , s s i m fcnai. 
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Bench, 
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(P.B.)- 
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obtained a decree, the sale though in terms only a sale of the right, title* and 

interest of the judgment-debtor, really passed the right, title and interest, not 

only of the registered tenant, but also of the unregistered co-owners whom he 
represented. 

Jeo Lai Singh v. Gunga Fershad (1) followed. 

CF , 25 A. 57 = 22 A W.N. 190 ; 2 N.L.R. 101 (104) ; R.. 29 C. 813 (819) ; 37 C. 75 (77) 
— 13 C.W.N. 1110=2 Ind.Cas. 695 ; 16 C.L J. 271 = 17 Ind. Cas. 227 (231) • 16 
C.P L R 19 (2i) ; 18 Ind. Cas. 632 (6.33) =24 M-L J. 228 = 13 M.L T. 95 = (1913) 
M.W N. 93 ; 20C.L.J. 196 = 18 C.W.N. 1308 = 24 Ind. Cas. 259 ; D 27 0 545 
(650) ; 1 C.L.J. 600 ; 4 C.L.J. 68=10 C.W.N. 176 ; 6 C.W.N. 302 : 9 C.W.N. 843 
(844); 9 C.L.J. 479 = 13 C.W.N. 746 = 1 Ind. Cas. 539.] 


The facts of the case are shortly these ; The plaintififs and the defend- 
ant No. 1 were joint owners of a certain share of a shikmi tahik. This 
share stood in the name of defendant No. 1 alone in the zemindar’s 
sheristha. Eent for the years 1298-1299 B. S., having fallen in to arrears 
from defendant No. 1 on account of' the share standing in his name, 
defendants Nos. 3 and 4, two of the landlords, instituted a suit for rent 

against him, making the other co-sharer landlords pro /orwa defendants 

and obtained a decree. The plaintiffs’ allegation was that defendants 
Nos. 3 and 4 in collusion with defendant No. 1 got this decree, executed 
it. and in execution thei*eof fraudulently, without getting the sale procla- 
mation properly served, had the said iahik sold, and defendant No. 1 
purchased it at an inadequate price in the bcnami of his servant defendant 
No. 2. They further alleged that they knew nothing about the decree, 
attachment, sale proclamation, sale, or taking possession of the disputed 
property by defendant No. 2 till October 1895. They, therefore, prayed 
that the said sale be set aside, or in case the sale could not upon evidence 
be locally set aside, for a declaration that their right and possession were 

not affected and injured in any way, and they also prayed for confirma- 
tion of possession. 

[679] Defendant No. 2. the auction-purchaser, who alone appeared, 
pleaded {intcT alia) that the sale was not brought about by fraud or 
collusion ; that he was a bona fide purchaser and not a benamidaY for 
defendant No. 1 ; that he having purchased the property at a sale in execu- 
tion of a decree for arrears of rent his title was complete ; that the whole 
property standing in the name of defendant No. 1 alone having been sold 
the plaintiffs had no cause of action ; and ' that the plaintiffs, having 
neglected to register their names in the sheristha of the zemindar, and 
having waived tlieir rights to be parties in all suits for rent for the sbaro 

standing in the name of defendant No. 1, could not now set up their title 
against a bona fide purchaser. 

The Court of first instance decreed the plaintififs* suit holding that 

defendant No. 2 was a henamidar for defendant No. 1, and that the sale 

in execution of the decree passed only the right, title, and interest of the 
judgment-debtor defendant No. 1. 

On appeal the lower appellate Court reversed the decision of the first 
Court, and dismissed the suit 


.Against this decision the plaintififs appealed to the High Court. 

Dr Bash Bchari Ghosc, and Babu Saroda Churn Miiter, for the 
appellants. 

n On.'?, Babu Divarka Nath Chuckerbutty, and Baba 

Taiuck Bath Chakraharti, for the respondents. 


fl) 10 C. 996. 
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The High Oourfc (Hill and Rampini, JJ.) delivered the following 


JUDGMENTS. 

Hill, J. Tne question raised by this appeal is one of some importance. 
It is nob, so far as I am aware, met precisely by any direct authority, but 
its solution depends, as it appears to me, on the application of principles 
which have been recognized in analogous cases. 

The facts are sufficiently simple. The plaintiffs and the firstdefendant 
are co-tenants of a 2 annas 13 gundas 1 cowri 1 krant share in a certain 
shikmi taluk, the name of the first defendant alone being registered in 
pspeob of the share in the zemindar’s sheristha. The other shareholders 
m the taluk have opened separate accounts with the zemindar. The third 
and fourth defendants, who [680j are fractional shareholders in the 
zemindari, sued the first defendant alone for the entire rent due in respect 

gundas 1 cowri 1 krant share of the taluk for the years 
1298 and 1299, and obtained a decree in execution of which the share in 
question was brought to sale and purchased by the second defendant on 
the 11th December 1894:. The plaintiffs now sued to set aside this sale, 

alleging fraud and collusion between the first defendant and the third and 

fourth defendants, and contending further that all that could, according to 
law, pass to the purchaser by the sale of the 11th December was the interest 
ID Che ^a^MA:^of the first defendant, on which foobiog they also ask for relief, 
lb IS only with the labter conbention bhab we are now concerned, the former 

having been negabived by the findings of the Courts below, and the sole 

question for our determination is whether the plaintiffs are entitled to 

the extent of their own interest in the taluk to have the sale in execution 
set aside. 


a u S’lit was dismissed by the lower appellate Court, the learned 
bubordinate Judge being of opinion that the case fell within the principles 
laid down by this Court in Jeo Lai Singh y. Gunga Pershad (1). He 
quotes with approval^ from the judgment of the Munsif the following 
passage : The defen^aant has proved, and it is to a certain extent admitted 
by the plaintiffs, that the share sold away (i.e., 2 annas 13 gundas 
fwTu ^ 3*3 are) stood in the name of the defendant No. 1 alone; 

defendant No. 1, for rent for the share; 
that the defendant No. 1 used to realize a rateable share of costs, rent, 
cesses, etc., which he was bound to pay under the rent decree from the 
plaintiffs sometimes amicably and generally by contribution suits ; and 
that suon was the state of affairs for many years.” He further finds 
specifically that it is proved that the said taluk (comprising the 2 annas 
Id gundas 1 cowri 1 krant share) was sold and purchased by the 
defendant No. 2. ’ Under those circumstances, and in view of the 
consideration that . the third and fourth defendants had sued the first 
defendant as representing the ownership of the whole tenure, he considered 
that the sale ought to operate as a sale of the plaintiffs’ interest as well 
as of those of the first defendant and he accordingly dismissed the suit. 

• 1 It may be added that there was no question before us, or 

indeed, throughout the suit, but that the plaintiffs were jointly interested 
with the first defendant in the taluk, and liable equally w'ith him in 
respect of the rent. Further, it was admitted that the proceedings in 
execution under which the second defendant purchased were bad under 
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1899 the provisions of the Code of Civil Procedure. But; I may point 
March 17. out with advertence to a consideration to which some weight appears to 

AppfTi- been given by Garth, C.J.. in the case of Jeo Lai Sinqli v. Gunga 

Pershad (l) that the third and fourth defendants being merely fractional 
LATE shareholders in the zemindari had no option but to proceed with the 
Civil. execution of their decree under that Code. I may say also that after a 
2 R n ^77 examination of the documents bearing upon the sale of the 

tenure, I think the Subordinate Judge was right in holding that what 
was sold was the entirety of 2 annas 13 gundas 1 cowri 1 krant share in 
the taluk, I do not think it necessary in order to support this view 
to refer now to these documents in detail, more particularly as the 
finding of the Subordinate Judge on the point was not, as I understood, 
contested before us. Tbe appellants contented themselves here with 
the assertion of the principles that a person, who is not a party to a 
suit, cannot be affected in person or property by anything that is done in 
the suit, and that a sale in execution of a decree held under the provisions 
of the Code of Civil Procedure cannot pass anything beyond the right and 
interest of the judgment-debtor in the property sold. These they relied 
upon as general and indisputable proDOsitions which needed no authority 
in support of them ; and they also placed roHince in particular upon the 
cases of Kristo Chuiider Ghose v. Pajkristo Bandyopadhya (2), and Beni 
Madhuh Botj v. Jaod Ali Sircar (3), as well as on certain remarks made 
by the learned Judges who decided the case of Badha Pershad Singh v. 
Bam Khelaioan Singh (4). 

The first of these cases, however, does not appear to me [682] to help 
the appellants or to bo in point. What happened tbere was, that one of 
two shareholders in a zemindari brought a suit for rent against the 
person recorded as tenure-holder. He obtained a decree, and under the 
provisions of the Code of Civil Procedure the interest of the judgment- 
debtor in the tenure was brought to sale. Prior to the institution of the 
suit, however, the tenure-holder had transferred the tenure to certain 
persons from whom it devolved upon the plaintiffs. The plaintiffs had 
frequently sought to compel the landlords to register their names as trans- 
ferees of the tenure, but without success, and it was decided under these 
ciicumstances, firstly^ that the plaintiffs might, notwithstanding the non- 
registration of their names, make a good title to the tenure under the 
transfer , and secondly that, if in point of fact, the decree under which the 
sale in execution took place had been obtained by a person who was in- 
terested in the zemindari only to the extent of 8 annas, tbe sale would pass 
only the rights and interests of the jUdgment-debtor. That was, it seems 
tome, a wholly different case from the present. There, if the plaintiffs’ 
case were true, the rights and interests of the judgment-debtor at the time 
when the sale took place were nil, while the plaintiffs were, to the 
knowledge of the landlord when he brought the suit (foi* that must be taken 
to be so), exclusively entitled to tbe tenure. There was no question of 

any of the equities upon which the deci- 
sion of the lower appellate Court has proceeded in the present case. 

Then, the case of Beni Madlnih Boy v. Jaod AU Sircar (3) merely 
affirms the principle which is not disputed, that an attachment of a tenure 
or holding in execution of a decree obtained by a fractional co-sharer for 
arrears of rent of his separate share is not such an attachment as is 


(1) 10 C. 990. (2) 12 C. 24. (3) 17 G. S90. 
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contemplated by s. 170 of the Bengal Tenancy Act ; and it seems to me 
to be unnecessary to say anything more about it. 

Lastly, there is the case of Badha Pershad Singh v. Bam Khelawan 
Singh (1), which, however, I venture to think, is quite as helpful to the 
case of the respondents as it is to that of [683] the appellants. Briefly 
stated, the facts there were that the Maharajah of Dumraon granted a 
ticca lease to two persons, Nowrong and Bamanund, of a certain village. 
These two persons belonged co different families, but Ramanund was a 
member of a family consisting of several persons. The Maharaja obtained 
a decree for rent against Nowrong and Ramanund alone, and in execution 
of his decree he attached certain properties (other than those affected 
by the lease) which belonged to Ramanund and the other members 
of his family. Upon this a claim was preferred by the other members 
of Ramanund’s family to the property attached, on the ground 
that they were separate in estate from Ramanund, and that they 
were in separate possession of the attached property according to their 
respective shares. The claim was allowed ; and then a suit was brought 
by the decree-holder to have it declared that the other members of 
Ramanund’s family were joint with him and participated in the benefits 
of the leasehold property ; that they were, therefore, liable to pay the 
amount covered by the decree for rent ; and that the properties which had 
been attached were consequently liable to be sold in execution of that 
decree. The first question to which the learned Judges addressed themselves 
was whether such a suit would lie. Tdat question they answered in the 
affirmative. They theu went on to consider whether the plaintiff was 
entitled to succeed on the merits and held that he was not. When intro- 
ducing the discussion of the latter branch of the case it is observed by 
Ghose, J. : “ The success of the plaintiff’s suit depends upon proof that 

the defendants were members of a joint undivided family with Ramanund, 
and that the decree was obtained against Ramanund jn his representative 
capacity.” The finding of the learned Judge on one of the questions thus 
proposed, as well as his discussion of the evidence, have unfortunately 
been left out of the report ; bub he sums up in these terms : “ Upon all 

these grounds I am unable to say that the decree obtained by the 
Maharaja against Ramanund was in the latter’s representative character, 
and that for satisfaction of that decree the property of the other defendants 
is liable to be sold.” Prinsep, J., was, moreover, of opinion that the 
Subordinate Judge had rightly characterized the evidence brought [684] 
to show the existence of a joint Hindu family as “ vague, conflicting and 
unsatisfactory.” The remarks of Mr. Justice Ghose have, however, been 
seized upon by the appellants as indicating that it is only in the case of 
members of a joint undivided Hindu family that the doctrine of 
representation can come in. But I venture to think that they cannot 
have been intended to convey such a meaning. The suit was based 
wholly on the assertion of the principle that, in consequence of the fact 
of Ramanund and the other members of his family constituting a joint 
undivided family, they, as well as he, were interested in and took the 
benefits of the lease which stood in his name, and were represented by 
him, and the only questions, therefore, which arose for decision were 
whether, in point of fact, the family was joint and was represented by 
Ramanund. Id was only in so far as it bore on the case set up by the 
plaintiff that it was necessary to lay down the law, and the remarks of the 
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learneo Judge must be taken and understood in relation to the facts of the 

throS scope of 

the doctrines of representation are inapplicable in the case of nersons who 
are not members of a joint Hindu family. The judgment of Prinsep J 
to which also reference was made, appears to me to carry the matted no 
urther than that of Ghose, J. The case, however, appears to me to be 
of importance as recognizing the principle which, indeed, had often been 

recognized before, that a decree-holder may sue to have it declared that 

the interests of third persons may be made liable for the satisfaction of a 
decree made in a suit to which they were not parties, although the decree 

was one in execution of which ordinarily the rights and interests of the 

judgment debtor alone could be disposed of; and I think that, if such a 
suit will ho at the instance of a decree-holder, it must be open to the 
defendant m a suit brought, as in the present case, to impugn a sale in 
execution, to avail himself m defending the sale, of grounds similar to 
those upon which a decree-holder might rely in the converse case 
^deed, lb was laid down by the Privy Council in Nariomi Babuasin v. 
Modhun^ohun (1) that a purchaser [685] at a sale in execution, if he 
has bought the entirety, may defend his title on any ground which would 
have justified the sale. That case was no doubt in its facts somewhat 
different from the present, but the principle is. I think, equally applicable 

I now pass to the case made by the respondents. It is no part of 
their case. I may observe, to controvert either of the rules, regarding 

ielv as I have said, the appellants 

wi h the first defendant in the tenure and were only, as such, interested 
with tS^'firsf d f equally liable 

the rent in respect of which the sale took 
the first defendant, being the only registered tenant, represented 

h?m 1 tenure ; that the landlord was entitled to look 

o him alone as tenant ; that the share of the taluk was sold in respect of 

the entirety of the 

SesTcirc.“^ contend that it would be unjust and inequitable, under 

of the aSenanr'"’ " 

®°®t®°tion ought to prevail. The cases shew olearlv 
rod« ®-'^®‘>ution has been had under the provisions of the 

the Lhertsu conclusive of the question whether 

he Th r it ?s snffiT' r r the judgment-debtor have passed under 

.jIZ°? r * fw'’ .1“ »' •'‘‘‘"dro Mohun 

mentioned case it is said at p. 364 of the report: " It ha^been held oveJ 

word7‘"ri?hT‘tiTe ‘^is Court, but by the Privy Council, that the 

words right, title and interest’ of the execution-debtor must not ha 

construed strictly [686] but with reference to the circumstances under 

the sala t meaning of the decree under whioh 

sale^h took place under the old Civil Procedure Code, becarse by 


(1) 18 0. 21 = 13 I.A. 1. (2) 23 0. 302. (3) 10 0.996. 
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s. 249 of that Code the proclamatioa ie every case was for the sale only 
of the interests of the execution debtor. And as a matter of form and 
practice all sales under that Act were of the right, title and interest of the 
execution-dehtor. It is, therefore, the duty of the Court in each case to 
ascertain carefully what was intended to be sold,” and this I think 
embodies the rule by which I ought to be guided in the present case. 

The case of Jeo Lai Singh v. Gunga Pershad (1) was strongly relied 
upon by the respondents in support of their case generally ; and unless it 
IS distinguishable on the ground urged by the appellant it certainly appears 
to mo to be conclusive in their favour. It was a case in which a fractional 
sharer in a zemindari estate brought a suit against one Gupta Lai, the 
sole registered tenure-holder, for rent due in respect of the tenure.' It 
appeared that Gupta Lai had two brothers who, along with him, constituted 
a joint family, and that Gupta Lai being the eldest brother was the manager 
of the joint property. The tenure was ancestral. The landlord having 
obtained a decree brought to sale the rights and interests of Gupta Lai in 
the tenure, and the purchaser having taken possession of the whole tenure, 
the brothers of Gupta Lai sued to recover their shares on the ground that 
nothing passed by the sale beyond Gupta Lai’s interest. In delivering the 
judgment of the Court Garth, C.J., after discussing and distinguishing the 
cases of Doolar Ghand Sahoo v. Lalla Chabeel Ghand (2) and Bhsesmr 
Lall Sahoo v. Luchmessnr Singh (3) deduced from them these two general 
propositions : (1) Whsn it is clear from tho proceedings that what is 
spld, and intended to be sold, is the interest of tho judgment-debtor only 
tne sale must be confined to that interest, although tho decree-holder might 
have sold the whole tenure if he had taken proper steps [687j to do so or 
although the purchasers may have obtained possession of the whole tenure 
under the sale; (2) but if, on the other hand, it appears that the judgment- 
debtor has been sued as representing the ownership of the whole tenure, and 
that the sale, thougn purporting to be of the right and interest of the 
judgment-debtor only, was intended to be, and in justice and equity ought 
to operate as, a sale of the tenure, the whole tenure then must be considered 
as having passed by the sale, and if the question is a doubtful one on the 
face of the proceedings, or one part of these proceedings may appear 
inconsistent with another, the Court must look to the substance of 
the matter and not to the form or language of the proceedings ” The 
latter branch of this proposition, it may be mentioned, is founded on 
a passage m the judgment of the Privy Council in the case of ^issfisswr 
Lall Sahoo v. Luchmessur Singh (3), where it is said in execution 
proceedings the Court will look at the substance of the transaction and will 
not be disposed to set aside an execution on mere technical grounds when 
they find that it is substantially right.” Having laid down these two 
propositions the learned Chief J ustice then proceeds to apply the law to 
the case before him. He remarks that Gupta Lai was not only the 
manager but also the sole registered owner of the tenure, and that the 
fractional sharer in the^ zemindari took tho ordinary and proper course 
of suing the tenant who in the zemindar’s sheristha represented the entire 
tenure. The judgment then proceeds : “Moreover, when she had obtained 
her decree, she was unable, as she only owned a share in the zemindari 
interest, to sell the whole tenure under s. 59. She could only obtain her 
execution in the way she proceeded to enforce it, namely, by selling the 
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rigbfc and interest of the judgment-debtor under s. 64. But as between 

her and the persons interested in the tenure she had a right to treat 

Gupta Lai as the sole owner of the tenure, and when she sold his right 

and interest for the rent due she was in our opinion selling the tenure 

itself. As his name was registered as the sole owner of the tenure he 

represented his brothers’ interests in it as well as his own. The rent 

was due [688] from them all, though he alone was sued for it, and 

as they were equitably liable to pay the amount of the decree it was 

only just that their interest as well as his should be sold to satisfy 
it.” 

Now with the one exception, that the first defendant in the present 
case was not the manager of a joint Hindu family, it appears to me 
that it is incapable of being distinguished from the case before Garth, 
C.J. But it is said that that fact in itself involves a vital distinction. 

I confess I am unable, on a very careful consideration of Sir Richard 
Garth s judgment, to discover that he laid any particular stress upon 
that consideration. It is certainly not referred to in the second of the 
two general propositions quoted above — the particular proposition 
which he thought applicable to the case before him ; and it is only 
referred to once in the latter part of the judgment where, so far as I 
am able to perceive, it occupies a very subordinate place. What the 
learned Chief Justice does appear to me to insist upon are the consider- 

m was properly sued as the registered tenant; that 

the person who sued him was incapable of obtaining relief otherwise than 
by selling the right and interest of Gupta Lai ; that she was entitled as 
between herself and the persons interested in the tenure to treat Gupta Lai 
as the sole owner of the tenure ; that by virtue of his being the sole registered 
owner he represented the interests of his brothers ; and that as the latter 
were equitably liable to pay the amount of the decree it was only just 
that their interests as well as those of Gupta Lai should be sold to satisfy 
it. All these considerations are directly applicable to the state of things 

existing in the case now before us, and are in my opinion sufficient to 
dispose of it. 

Is there, however, the vital distinction contended for between the 
case of the members of a joint Hindu family who have put forward or 
allowed one of their members to represent them, and that of a group of joint 
tenants who not being so connecte l have done the same ? Without enter- 
ing upon the question of the position and authority of the manager of a joint 
Hindu family, it would seem that the ultimate ground upon which the 

property of the remaining co-sharers may be made available for [689] the 

satisfaction of a decree obtained against him alone is simply their liability 
for the debt upon which the decree is founded, and that liability arises in the 
case of a lease from the fact that they as well as the manager are interested 
in take the benefit of the lease. Garth, C. J.. in the case of Jeo Lai Svigh 
v. Giinga Pershad held that the fact of the eldest brother alone being 
registered as tenant was sufficient to establish his representative character, 
there being in that case no question of the interest of the remaining brothers 
in the tenure, which was ancestral. In Radha Pershad Sijighv.Bain 
laielai^^n Siiigh, Ghoso, J.. held that it lay on the plaintiff only to show 
that the defendants were members of a joint undivided family with 
Kamanund, for the purpose presumably of establishing the nooessary 
community onntorest ; and that Ramanund was sued in his representative 
capacity. Given, in other words, the community of interest and the 

1040 



XIII.] N. BEHARI SAHA PARAMANICK V. H, GOVINDA SAHA 26 Cal. 691 


D0C03sary r 0 pr 0 SODt 8 itiOD, thsiti is all that is reQuir 0 d. 7 b 0 S 0 principlss 
do not appear to mo to be peculiar to the Hindu law or to bo restrict- 
ed in their application to cases in which one has to do with a joint 
undivided Hindu family. It seems to me that any group of persons 
might by their action place themselves in such a situation as to bring 
themselves within the sphere of their application. Thus in Nobin 
Chandra. Boy v. Maganiara Dassya (1) for example, Garth. C.J., said : 

It is clear that if two out of three partners are sued for a debt due from 
the partnership and a decree is obtained against those two and execution 
issues against the partnership property, if the third partner should apply 
successfully in the execution proceedings to have his share in the property 
released, the plaintiff’s only remedy would be a regular suit, not for the 
purpose of making the third partner personally liable for the debts, but for 
the purpose of making the share of the third partner available to satisfy the 
decree. This was said not with advertence to any doctrine peculiar to 
Hindu law, but, as I understand it, generally ; and if a decree- holder may 
in such a case show that the property of the third partner is available for 
the satisfaction of the decree then, on the principle to which I have 
referred in an earlier part of my judgment, when [690] the sale has 
actually taken place, the purchaser at an execution sale, if ha be sued by 
the third partner, may defend his title on similar grounds. 


As to the equities, I am unable to perceive any material distinction 
between the case of persons subject to the Hindu law and of those who are 
not ; or why if the prooerty of a Hindu may be made available under the 
■ciroumstancss now in eontemolation thiC of other parsons should be exempt 
Now in the present case the liability of the plaintiffs for the rent of the 
share of the tenure in question, as a consequence of their community of 
interest in it with the first defendant, is not disputed, and the learned 
Subordinate Judge has found for the same reason as that upon which 
Garth, C.J., proceeded in Jeo Lai Singh v. Gunga Pershad that the 
appellants were represented as between them and the landlord by the first 
defendant. In this I certainly consider than he was right. He has nob it is 
true, found in specific terms that the first defendant was sued in a repre- 
sentative capacity. Bub I take it he intended so to find, and looking at 
the substance of the matter I myself entertain no doubt on the question 
The first defendant was to the landlord the sole representative of the 
tenure, and as such was sued in respect of the entire rent ; and it is found 
as a fact that on previous occasions “ the zemindars used to sue defend- 
ant No. 1 for rent for the share, ” and that he was in the habit of after- 
wards realizing their pronortion of what he was compelled to pay from 
the plaintifif.s, sometimes amicably, but generally by means of contribution 
suits— a state of things which bad gone on for many years.” In no case 
^oes lb appear that the plaintiffs disputed, at all events successfully their 
liability along with the first defendant for the sums recovered as against 
him alone as the person representing the tenure ; and it is only now when 
the sale of the tenure has been brought about, that they seek to repudiate 
him as their representative. It certainly appears to me that there are amnia 
grounds here for holding that the first defendant was treated by his co- 
sharers as their representative, and that he was sued in that bharabter and 
it appears tome that one of the primary objects which the rules in 
relation to the registration of tenants is intended to subserve, which is T 
think, to protect landlords from difficulties of the kind [691] raised by the 
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1899 plaintiffg in this suit, would be defeated if it were to be held otherwise. 
March 17. In the c-ise of Lall Sahco v. Luchmessur Singh (1), the Privy 

Council ‘ assumed the representative character of the defendant, 
Appel- although there was nothing to show that he was the “manager” of the 
LATE family which he was held to represent, — at least no reference is made by 
Civil. the Privy Council to that consideration ; and it was in that case that 

their Lordships laid down the principle to which I have already referred 

26 C. 677. that “ in execution proceedings the Court will look at the substance of the 

transaction and will not be disposed to set aside an execution upon merely 
technical grounds when they hod that it is substantially right.” 

Having regard to all the facts and circumstances of the case, I think 
it would bo inequitable and would work manifest injustice if we were now 
to set aside the saleinquestion at the suit of persons who admittedly were 
liable for the rent decreed against the first defendant, and who, as ib 
appears to me. were duly represented as between themselves and their land- 
lord by the first defendant, not only qzto. the lease, but also in all the 
proceedings taken by the landlord to secure the recovery of the rent — 
persons, moreover, who make no offer, but take their stand simply on 
what they assert to be their legal right. 

The further question was raised whether the Subordinate Judge was 
right in bis finding that the purchase by the second defendant was not 
benami for the first defendant. But I see no reason for differing from the 
learned Subordinate Judge on this point. I have not thought it necessary, 

I may add, to say anything specifically as regards the position of the second 
defendant as a bona fide purchaser without notice, as the case was placed 
before us simply on the grounds indicated above. 

I would dismiss the appeal ; but as my brother Hampini differs from 
me in this respect, the case must be submitted to the Chief Justice in 
order that he may appoint a Judge to decide it. Our difference of opinion, 
as I understand, relates to the effect to be given to the documents of sale 
— a matter which, for [692] reasons that I have already indicated, I do 
not, however, regard as conclusive of the case, and to the representation 
of the plaintiff by the first defendant. 

Let the case be laid before the Chief Justice for orders. 

Hampini, J. — In this suit the plaintiffs sue to have the sale of a certain 
shikini talnk, in which they have a share, set aside so far as they are 
concerned, and to have it declared that the sale in question did nob affect 
their interests in the talnk. The plaintiffs and the defendant No. 1 are 
admittedly the owners of this $Jnk77ii tahik. Ib was sold on the 11th 
December 1894 in execution of a decree for rent obtained by the 
defendants Nos. 3 and 4, who are fractional shareholders of the zemin- 
dari, against the defendant No. 1. The toluk was purchased at the 
sale by the defendant No. 2, who contends that he purchased the whole 
taluk, and that the right of the plaintiffs as well as of the defendant No. 1 
passed to him at this sale. The Subordinate Judge found against the 
plaintiffs and dismissed their suit. They now appeal and contend on 
various grounds that his judgment is wrong. 

It is sufficient. I think, for the purposes of this appeal to confine our 
attention to the question whether the right of the plaintiffs can be regarded 
as haying passed at the sale held in execution of a decree given in a suit 
to which they were no parties, and in my opinion this question must be * 
answered in the negative. The Subordinate Judge admits that the said 

. J 

(1) 6 I. A. 233. 
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8h\1aho£rin“^^h« °f a decree obtained by fractional 

shareholders m the zammdari cannot be regarded as a sale under 

the provisions of the Bengal Tenancy Act. It must have been he 
Thh provisions of the Civil Procedure Code. 

lu^hoTv Subordinate J edge, however, considers on the 

dlndlnh No rT (1) that the 

hv th« in i? .1 ’ <>“9 only tenant of the shikmi taluk recognized 

r693l K represented the plaintiSs to the 

^ ^ -semindar. and thafc being so. that their rights mav be considered 

No r^d'rh.*, ““ -s*'"** *' « aTs? 

Wo. 1 and the sale held in execution of the decree. The learned nleadar 

?ort of argument Ind in su? 

holl h -VT appellate Court, the following cases 

MV 0 been cited, vi 2 ., Jotendro Mohun Taqore v. Joaiil Kishore f2l nntiinf 

fa^ram V' Hari Vithal I'. 

Jatram Vitha^ (6). In all these cases, however, the registered tenant or 
person held to represent the unregistered tenants or others were held to 
represent tne others under some doctrine of Hindu law Thno • 

4 -u^ ^.1 \ ^ it)B*oterea tenanc, who was held to renrpnpnf 

law. but as It was held that the ostensible lessee was not sS 
obUiQod og.ioat blBi. Tbo fact, of Oo»W (31"“ 

sr.,oTt'ib,t“p.”“. » io‘«t‘b‘ r..* 

C«9»f So pti'oS S“ .0° b^^l b”Abo S?.,iT “-I 

the decree obtained against the defendant No I for Ql^it does^no'T^*”'" 
that the Plaintiffs and the defendant No. 1 are memh^f • s 
family ; (2) they are not said to be governed bv the MitpWah°*" i 
there is nothing to lead to the conclusion that the defendant No ^l^w^r ’ 
as representing them; and (4) it does not annoar fi! e u ^ 

the shikmi taluk On the contrary, from the proclamIt7on"of7Bl'fE/A; 
the sale certificate (Ex. D). and the order confirming the sale (Ex 
It IS clear, I consider, that the sale which took place under s 31fi nf "t?’ 
Code of Civil Proooduro purported to convey only the rieht 

interest of the judgment-debtor, defendant No 1 in the ' 7 /* i 

b“riTSbt' TT 
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'property of the aforesaid judgment debtor " (i.e., defendant No. l)‘*as 
mentioned in the following schedule shall bo sold.** The sale certificate 
(Ex. D.) declares that what was sold was “ the judgment- deb tor's right to 
the 2 annas 13 gandas 1 cowri 1 krant shure in the said taluk*' The order 
conhrming the sale (Ex 15), commences with the preamble that “whereas 
the following titles ownership and interest wt-re on the 11th day of December 
1894 sold by the Nazir/' and concludes by certifying that “ tbe sale-pro- 
ceeds of the judgment a ebtoi^s right to the 2 annas 13 gandas 1 cowri 
1 krant share in the ia/74^ amounted to Rs. 160.'* 

Further, both the lower Courts have, I think, found as a fact that what 
was sold was the right, title and interest of the judgment-debtor, defendant 
No, 1. Thus, the Munsif at p. 11 of the paper book say8;“lc appears 
moreover, from Ex. C, Ex. D, Ex. 12, and Ex. 15, that tbe interest only 
of defendant No. 1 in the property purchased in tbe name of tbe defendant 
No. 2 WHS sold at the execufion of the rent decree. Consequently, on that 
ground al-^o the sale does not and did not affect the right and interest of the 
plaintiffs in t he property sold and purchased in the name of tbe defendant 
No. 2 by defendant No. 1,*’ Tne Subordinate Judge does not displace 
[695] this finding of fact of the Munsif. On the contrary, he seems to 
accent it, for at p. 16 he says : “It was contended that in the sale 
notification, the right, title and interest of the judgment-debtor was 
advertized for sale. But that does not confine the property to be sold to 
the interest of the defendant No. 1 alone. By rights title and interest of the 
judgment- debtor it means the right, title and interest of all tbe oo-sharers 
of the taluks i,e., plaintiffs and defendant No. l,the former being as maoh 
judgment-debtors of the decree as the latter who bad been sued as 
representing all the holders of the shtkmi taluk." I cannot, however, 
agree to the interpretation put by the Subordinate Judge on the terms of 
the proclamation of sale, there being nothing, as already s^id, on the 
record, as far as I can see, to show why the defendant No. 1 should or 
could represent the plaintiffs in the rent suit, or that he did do so, and 
therefore I can see no reason why the plaintiffs* property should be held 
to have passed at the sale of the right, title and inter-est oi the judgment- 
debtor, defendant No. 1 in the taluk — a sale held in execution of a decree 
obtained in a suit in which they were not parties. This sale was certainly 
nob one under the Bengal Tenancy Act, and the purchaser, defendant 
No. 2, cannot have purchased the whole tenure, nor can the plaintififs* 
right be affected by it. In support of this view. I would cite the oases of 
Krisio Chunder Ghose v. Raj Krista Bandyopadhya (1). Beni Mndhuh Roy 
V. Jaod All Sircar (2), and Jagon Noth Goral v. Watson d Co. (3). These 
cases seem to me to be ample authority for the view taken by me. Itwould 
indeed be impossible, I thiuk, for defendants Nos. 3 and 4, by suing under 
the Civil Procedure Code, to proceed to attach and sell the property of 
persons no parties to tlie suit brought by them and in no way shown to 
have been renresented in it. 

I would accordingly set aside the judgment of the Subordinate Judge 
and restore that of the Munsif. 

There being a difference of opinion between the two learned Judges, 
the case was referred, under s. 575 of the Civil [6963 Procedure Code, 
to Mr. Justice Banerjee. who delivered the following judgment : — 

Banerjek, J. — This appeal arises out of a suit which, after the 
amendment of the plaint allowed by the first Court, must be taken to have 

(1) la O. 24. ( 2 ; 17 0. 390. (3) 19 0. 341. 
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been brouehfc by the plaintiffs, appellants, for setting aside the sale of a 

in*fhT execution of a decree as fraudulent and collusive, or 

in the alternative, for obtaining a declaration that the sale did not affect 

.bar"; 

“i* brought wore, that tbo 
plaintiffs and defendant No. 1 were owners of a two annas thineen gandas 

one cowie one krant share, bearing a separata rent, of a shikmi taluk 

named Kanai Balai ; that defendants Nos. 3 and 4, the proprietors of 

certain share of the estate under which the shikmi taluk was held broueht 

^ collusive decree ; and in execuoion of fchafc decree the 
defendants 3 and 4 fraudulently suppressing the usual salA 

^ at which defendant No. 1 purchased th^e said^^s^l^re 
of the taluk henami in the name of defendant No. 2, 

Hg, defendant No. 2, who alone contested the suit, denied the allesa 

collusion, fraud and hemmi, and urged that the rent suit hadba^en 
rightly brought against defendant No. 1. who w«.s fhn c^iu. 

ragisterel in the landlord’s sheristki as the holder of the share of 

in quest on; that the sale in execution of the rent LcrSwas^;^^^^^^^^^ 

defen^a^t No;?rn?tffat\t‘'s^^^^^ ofth^d 

aoLrll’ngly^a^rthrZn^l'^dt^e”^ 

s,r?S*i~S~ ' £«(« 

fu S’ib“.rfo“ wit »u r'i 

”oi Se br.t” 

Against that decision the plaintiffs havo nraf^rr^ri fru* i 

whom the anpeil was heard have differed in oninion^Th before 

referred to me under s. 575 of the Code of Civil Proced^^e 

and that the case of Jeo S v. 

of which the lower appellate Court has dlmiss d thiisuit b di Jin^n 
from the present case, as the decree in fhof «« distinguishable 

was not only the registered tenant in resnect of The 

rent was claimed, but was also tho ^snect of the tenure for which the 

family governed by the Mitakshara law. and wal“h“ref«frrsh°l"^^M^ 
represent the other members of the family who brought ** 

of the execution sale. On the other hanrl if- ,*«’ *^<^0 suiu for reversal 

.b.,, ttongb tb, whl r 

in the case of Jed Lai Singh v. Gunga Pershad waa ^ decree was passed 
. a-bu ,u„„g. bb. .S.IO. o, 

(1) 10 O. 996. 
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but upon the fact of his having been the registered tenant in respect of 

the tenure for which rent was claimed. 

Mr. Justice Eampini accepts the appellants’ contention as correct, 

while Mr. Justice Hill takes the view contended for on the other side. 

After consifieriog the arguments on both sides, I agree with 
Mr Justice HiU in thinking that this case must be governed by that of 
Jeo Lat Singh v. Ganga Pershad (1), and that the decision of the lower 

appellafe Court is correct. , , 

[698] Tne general rule, no doubt, is that a sale m execution of a 

decree cannot affect the interest of any one who is not a party to the 
decree. Bab the rule is subject to certain exceptions ; and upon the facta 
found by the lower appellate Court the present case comes under one of 
these exceptions, namely, the one enunciated by Garth, C. J., in Jeo Lai 
Singh V. Gunga Pershad in the following manner : But if on the other 
hand it appears that the judgment-debtor has been sued as representvig 
the ownership of the whole tenure^ and that the sale, although purporting 
to be of the right and interest of the judgment-debtor only, was intended 
to be, and in justice, and equity ought to operate as, a sale of the tenure, 
the whole tenure then must be considered as having passed by the sale. And 
if the question is a doubtful one on the face of the proceedings, or one park 
of those proceedings may appear inconsistent with another, the Court 
must look to the substance of the matter and not the form or language of 
the proceedings.” 

And a libtle further on Sir Richard Garth adds : Now in the present 

case. Guota Lai. the d-fandanb No. 4, was nob only the manager bub the 
sole registered owner of the tenure, and Adhikari Koer in claiming against 
him the entirety of her share of the rent, took the ordinary and proper 
course of suing the tenant who in the zemindar's sheristha represented the 
entire tenure.” 

The facts found in the present case are, “that the share sold away 
(that is 2 annas 13 gandas 1 cowri 1 krant share) stood in the name of 
defendant No. 1 alone ; that the zemindars used to sue defendant No. 1 
for rent for the share ; that the defendant No. 1 used to realise a rate- 
able share of costs, road cesses, &c., which he was bound to pay under 
the rent decree from the plaintiffs, sometimes amicably and generally 
by contribution suits, and that such was the state of affairs for many 
years,” and “ that the defendants Nos. 3 and 4, who are fractional 
shareho'dera of the zemindari, sued the defendant No. 1 as usual, for 
rent of 1298 and 1299 and obtained a decree in execution of which the 
said tnlnk (comprising the 2 annas 13 gandas 1 cowri 1 krant share) 
was sold and purchased by defendant No. 2 on 11th December 1894,'* 

[699] It is dear, therefore that here, as in the case of Jeo Lai V. 
Gunga Pershad (1) the person sued for rent was the sole registered 
holder of the tenure in question, and that the persons who brought the 
rent suit and caused the sale of right, title and interest of the judgment- 
debtor in the tenure were some of the shareholders in the zemindari and 
sued the registered tenant as usual. It is true that in the case cited, the 
persons sued for rent, was also the manager of the joint family that 
owned the tenure, but that circumstance is only incidentally noticed, 
and does not form any ground for the decision arrived at. 

The reason for the deoision is that, as the law required tenants 
register their names in the landlord’s office, unregistered co-ownera 


. (1) 10 0, 99$. 
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a tenure by their omitting to have their names registered, must be taken 
to have acquiesced in the registered tenant representing them in their 

against: the 

egistered tenant, de must be taken to have been sued as representing the 
ownershi^p of the wnole tenure ; and that a sale in execution of the 
decree obtained in such a suit, though in terms only a sale of the right, 

judgment-debtor, must beheld really to pass the 
right, title and interest, not only of the registered tenant, but also of the 

unregistered cp-owners whom he represents ; and that reason holds good 
quite as much in this case as in the case relied upon. 

r .7 eauociated by Sir Richard Garth in the case of Jeo 

Lal Smghv. GangaPershad (1) in the passage, quoted above, no doubt 
contains an important condition which paust be satisfied, namely, that the 
sale in question must be one which “ in justice and equity ought to 
opeiate as a sale of the tenure.” Having regard to the facts found in this 

defendr^tf position of afifairs for many years was for the 

defendants 3 and 4 to sue defendant No. 1 alone for the rent and for 

plaintiffs theamount payable by them; 

‘ko Pl*i«tw= look oo stp, to It 
Sion i““y .atull ^ 

theJ!irfnT'’°°^®‘^ vakil for the appellants that as 

the plaint in the rent suit brought against defendant No. 1 did not state 

•that he was the sole registered tenant, there was nothing on the face of 

the execution proceedings to shew that the decree was made against 

defendant No. 1 as representing the ownership of the whole tfnure 

Dot have bid for and purchased anything 

tLn valir The^r f No. 1. I do not consider this conten! 

tion valid. The defendant No. 1 was sued as the nerson representing the 

ownership of the whole tenure for the whole rent due on account of the 
same in respect of the shares of defendants Nos. 3 and 4 • and intending 
purchasers could, and in all likelihood did, ascertain what was the fact 

oUhat tenuL ® ^ registered tenant in respect 

Cour?w^r contended for the appellants that the lower appellate 
Court was wrong in dismissing the suit without coming to anv findine 

upon the question of value which had an important bearing upon thf 
-question whether the sale was intended to be. and ought in justice and 
^ operate as, a sale of the whole tenure and not merely of the right 
title and interest of defendant No. 1. The question of value may have 
some bearing upon the last mentioned question ; but the plaintiffs do not 

he^oT either of the CourS 

below. It IS true they said in their plaint (para. 4) that the propertv 

P>''ee : but they said so only to support^ the 
fhefl* fraudulently brought about by su^npressing 

S,n,h V. Sam Khetawan Singh (4) relM apon io .upporl rf tL .'wS 
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1 think they are quite diatinguisbable from tbe present case as Mr.tluatico 
Hill has ebewQ. 

I, therefore, agree with Mr, Justice Hill in thinking that the 
of tbe lower appellate Courtis right, and that this appeal ought to be 
missed with costs. 

s. c. G. Appeal dismissed. 


26 C. 701 (P.C.) = 8 C.W N. 313=^7 Sar. P.C.J. 6S9. 

PRIVY COUNCIL. 


Present : 

Lords Ashbourne, LLohhouse and Macnaghten, and Sit R, Gouch, 
[On appeal from the High Court at Fort William in Bengal.] 


Ram Pertab and others (Plaintiffs) v, G. Marshall {Defendant)^ 

[15ih November and 10th December, 1898.] 

Principal and Agent— Holding out, by the principal, of the agent* s authority, 

Tbe right of a third party against tbe principal on the oontraot of his agent, 
though made io excess of the agent's aoiual authority, was nevertheless enforced 
where the evidence showed that the contracting party had bean led into an honest 
belief in the existence of the authority to tbe extent apparent to him* 


Appeal from a decree (l6th April 1896) of tbe High Court, revers- 
ing a decree (14th December 1893) of the Subordinate Judge at- 
Mozufferpur. 

The appellant was the son and representative of Girdhari Lai, who8& 
firm, styled Jit Mai Girdhari Lai, carried on a Bank at Mozufferpur, and 
who commenced this suit on the 27tb May 1892 against Mr. G. Marshall, 
proprietor of the Meah Cnapra Indigo Factory, the Honourable 
F. R. Byng, and Mr. C. Amman. Tbe two last-named were defendants 
only in the Court of first instance, where a decree was made against 
Mr. Marshall alone. 

In 1890 Mr. Marshall purchased the interest of Mr. Byng in tho 
factory, who till then managed it on his account, and oontinaed to 
manage it on behalf of tbe new proprietor from the Ist November 1890, 
when the indigo season, 1890 91, [702] commenced, till March 1891, 
when he left and was succeeded in the management by Mr. Amman. 

The plaintiffs' firm, after tbe transfer, continued to supply cash for 
the management upon the manager's order. From lime to time in pay- 
ment of advances, hundis were drawn by him on a Calcutta firm, which 
financed tbe indigo concern, and were handed over by him to the Bank. 
Copies of the accounts were interchanged between the Bank and tho 


manager. 

This suit was for the balance alleged to be duo to the Bank on the 
accounts as they stood at the end of the indigo season on the 31st 
October 1891, That debit balance on that date against the factory waa 
alleged by the defendant to have been increased unduly by a debit which 
had been carried into the accounts of November and December 1890, and 
which bad been paid off in January 1891 by hundis delivered to the 
Bank in the course of business as above stated. The Bank's right Iso 
appropriate the payment in this latter month to a debt not inoaned by 

the defendant was disputed as unauthorized. . . 

* « . 
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Tbe facts are stated in their Ijordships’ judgmoQt. 

The question in tbe suiD now raised on this appeal was whether the 
^ank was justified in appropnaoing the money which they received in 
January 1891 to payment of the advance which had been anrecedent to the 
transfer of the factory. On this the Courts below had differed. 

The Subordinate J udge upheld that appropriation. He considered that 
the mode in which the business was conducted justified the Bank in 
believing that tbe defendant. Mr. Marshall, merely stepped into the place of 
his predecessor. Mr Byng. The plaintiffs’ claim was accordingly decreed 
against Mr. Marshall, and dismissed as against the other defendants 
ine High Court reversed that decree. 

opiuioQ that there was no evidence to show that 
Mr. Marshall had agreed to take over the liabilities of the factory as they 
stood on the 3 1st October 1890 ; and no evidence that Mr. Byng, as mana^ 

ger for Mr Marshall, had authority to consent to the appropriation of 
payment made by the Bank in January 1891. 

[703] On tbe defendant's appeal, — 

■Ran and Mr. W. Whateley, for the appellant.— The 

S hVmtdn h * January 1891 in good faith, believing the payment 

T ^ authority to allow the amount to be 

credited against the debit then e.xisting. The transfer of the ownership of 

The erro^nr^l" Bank till the lat^.er days of December. 

?o he nne nf 1 - 1 ?® High Courd was in taking the question between the paroies 
to be one of the actual authority of the manager ; while the real point was 

flhh reasonable grounds for believing, and in good 

faibh balicved, thab he had autihorifcy. ^ 

That the accounts had remained at the disposal of the defendant to 

hae^^ernT^ relerred to ; and io was argued that the accounts had virtually 

™ f ffioieut ground for re-onening them bad been 

^ Mr A^CoZi°”'oO o was referred to. 

held that the appellants were not 
oweT'^lfv appropriation of the payment in January to a debt 

been no such course of dealing as would preclude the princinal from 
showing that his agent had exceeded his authority, as, in fact ^he had 
The payment naado in July by the defendant would have been suflaoiont 
to cover any bilance on the present accounts if the unauthorized apnro- 

priation m January had not been made. unauonorizea appro- 

Counael for the appellant was not called upon to reply. 

JUDGMENT. 

was ddiUe?ry''®“‘ 1®98. their Lordships’ judgment 

Sir R CoaCH.— The appellant. Ram Pertab, is the son and leeal 
representative of Babu Girdhari Lai. a banker, deceased carrvini nn 
business ab Mozufferpur in Bahar. Iq Januarv IfiQO Pir/iii* * r *i 
to act as banker to the Meah Ohapra"rndTg7 Tirhof^^l^ 

the accounts i is called Indigo Concern. At that time the HonoLble 

having an absolute right [704] to a half-share in it. and being Se llsfe^S 
i..u„ ,> Ml, Byoe. a„d b, hald “tTSS 

(1) (1892J L.R.A.C. 201, 
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Mr. Byog was the owner. From the 7bh January 1890 to the 
31sb October 1891 Girdhari Lai. whom it will be convenient to call the 
Bank, supplied funds for carrying on the factory upon tankhas (orders) 
drawn by the manager on the Bank. The concern was financed by Messrs. 
Gisborne & Go,. Calcutta. Mr. Byng used to draw hundis upon them, 
and these were made over to the Bank, which obtained the proceeds of 
them and credited them in the account with the concern. Monthly 
accounts of receipts and disbursements used to be sent by the Bank to 
the indigo factory in duplicate. One of theso used to be signed by the 
gomasiha of the Bank ; this used to be retained in the factory, and the 
other, sent without any signature, used to be signed by the manager and 
sent back to the Bank. These accounts were pub in evidence. The first 
relied on at the hearing of the appeal is for February 1890 and is headed 
** Jumma-kurnch account of money of the Meah Cbanra Concern, 
pergunnah Bisara, as per iankha^. signed by Mr. Francis Russell Byng, 
manager and proprietor of the said concern through the banking firm of 
Babus Jib Mai and Girdhari Lai, mabajuns of Mozufferour.” It shows a 
balance due from the concern to the Bank of Rs. 11.395-12-6i and at the 
end there is a statement signed by Mr. Byng that this is correct. Their 
Lordships observe that the account begins with a balance of Rs. 7,975-5 
due to the Bank on an account for January 1890, beaded in the same 
manner, but not signed by Mr. Byng as correct. For this reason 
apparently, their attention was not called to it in the argument. The 
accounts continued to be headed and attested by Mr. Byng in this way 
up to and including that for December 1890. The headings of the accounts 
for January. Fe'nruary and March 1891 are altered, Mr. Byng being no 
longer called proprietor, bub only manager of the Meah Chapra Concern. 
He ceased to be the manager about the end of March 1891, and 
Mr, Amman became the manager, his name appearing in the accounts, 
which we»'e attested by him down to and including October 1891. 

[705] Mr. Marshall was examined upon interrogatories under a 
commission, and in answer to the 7bh interrogatory he said : “ My 

connection with the concern after the 1st November 1890 was that of 
proprietor of Mr. Byng*s8 annas (half share), and I leased the other 
8 annas . . I acquired Byng’s 8 annas through an agreement made 

on my behalf by Messrs. Gisborne k Co., of Calcutta . . The agree- 

ment was made in January 1891 and dated back to 1st November 1890. 
By the same agreement I became lessee of the other 8 annas.” In his 
answer to another interrogatory he said that he acquired Byng*s 8 annas 
by obtaining a release of his equity of redemption under the mortgage 
to him. Gisborne & Co., who held a second mortgage, joined in the deed 
for the purpose of completing his title 

The first debit item in the account for January 1891, in which 
Mr. Byng is for the first time only described as manager, is a balance ot 
Rs. 19, 897-15-9, brought forward from the account for December 1890. 
On the ere lir. side there is, under the date 10th January 1891, ** five /noidts 
for Rs. 25,000 drawn on Gisborne k Go. by Mr. Byng in favour of the 
Bank.” As to this entry Rim Sahai said that the mtinib’goviaslhA 
(principal clerk) of the Bank deposed that he applied about the account to 
Mr. Byng, personally and by letters. Mr. Byng replied that arrangemente 
were being made for the outlay of the year following, and that the Bank*a 
money would be renaid when the arrangements were completed ; that on 
the 7th January 1891 he got five htuidts for Rs. 25,000 from Rasdhari 
Lai, a clerk of the factory, who gave them, saying ** Mr. Byng has givo® 
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these fewntfis to you, saying, viahajvn was getting alarmed Now there 
will be a balance m my favour.” Rasdhari Lai deposed Sat L was a 

1893-“th^a®if®^ ^ 16th September 

1893 , that in January 1891, be took hundts for Rs. 25 OOO from the 

factory by order of Mr. Byng and gave them to Ram Sahai ; that Ram 

haS ^“6 be said : “ You 

Mr Bvn« Sh K ^”6 Sive me what I want.” 

him that sum, and he took it to the factory. The Lnfy wafSostlv 
squired to pay rent to the maliks, also for £706] other expenses 

^veaSrUv°toTa®R“iS^^^“'®^^^^ he did not 

Rs in‘ ^ “1 ‘6e proceeds of the hundts for 

Es. 25.000 in payment of any money due by him in respect of nr or 

rsLVoTobTSoa 6im on account of working previous 

nrin Jr!",! ^ balance due to the Bank for 

principal and interest of Rs. 25.058 ll-li, and on the 27th Mav 1892 
G.rdhari Lai brought a suit against Mr. Marshall to recover Rs 19 179 8 0 

^ Lcouut of the SnSf 7.385-2-4i was the balance due 

1890 to 31st October iSl an^d She® d^*^ 

the Rs 25 000 S S Pl'^mtifif had wrongfully appropriated part of 
£ 17 67?^9 and thSt satisfaction of the balance of 

permit^he 

ment, trat^Sb;®c^ii®m"i®n retmris^n^lact^o^^h^ 

sum due on the whole account from February 1890 an°d®the 3*^ T 
seeking to set aside the annmnn*«#-i^r. ^ A«yu, and the defendant 13 

balance in satisfaction of what would ho® rin ° ‘■b® amount of that 

October 1890 after the payment of ihe L 7%°8“5 ^I^'TfTh^ R°“l 

money of Marshall, and should be anniied i-nn,’ ^ ^ remained the 

due from him on the accounts from Stotei 1890 irn'^!h? 

=:^H=lr MlsS&rHS £ 

E.";s ir ,.'£s.'rS-,rH““-"“ “ 

aTd'';hri:rr[707]?^“°“5 " 

obtaining discovery and inspection of documents n°Mr r'-^ ag''®®m0°fc by 

as he said in his evidence hfl roft-Q in * i-u careless, 

SfS £=:sf M 

-> i*\ >- ® 
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regard to the nature of the trausaotions between the Bank -and the indigo 

factory, and to the only information which the Bank had of the change of 

proprietorship (Mr. Byog continuing to be manager) their Lordships think 

the mumb-uomastha might reasonably suppose that Mr. Byng had 

authority, and that in the honest belief of that fact he continued to make 

the advances. They will humbly advise Her Majesty to reverse the- 

decree of the High Court, to dismiss the appeal to the High Court with 

costs, and to affirm the decree of the first Court. The respondent will pay 
the costs of the appeal. 

Appeal allowed. 

Solicitors for the appellants : Messrs. Hooper and Whateley, 

Solicitors for the respondents : Messrs. Sanderson, Adkin d Lee, 

C, B, 


26 C. 707 (P.C.) = 26 I. A. 97 = 3 C.W.N* 873 = 1 Bom.L.R. 692 = 7 Sap. P.C.J. 820. 

PEIVY COUNCIL. 

Present : 

Lords Watson, Lohhotcse and Macnaghten and Sir R, Coxich, 

[On appeal from the Court of the Judicial Commissioner of Cudh,^ 


Tika Ram {Plaintiff) v. The Deputy Commissioner op Bara 
Banki {Defendant), [15th February and llih March, 1899.j 

Hindu law, Alifnniion- Alienaiinn by wxdrw— Mortgage taktn from Bindu widow— 

Unpaid interest claimed on her deceased husband's mortgages— Wdl, Construcitonof, 

A pardanashin widow executed a mortgage of part of the family estate toseouro 
payment of the balance of interest alleged to be due on three [708] previous 
mortgagea. which had boen executed by her husband in bis lifetime. Justifying 
necessity for her to encumber was not shown, nor enquiry by the mongagee at 
to her authority. Even if the transaction had been properly explained to her, as 
a Hindu widow she would have exceeded her powers. 

By his will her husband had declared that his widow should have full powers, 
but that, during the life of his minor son, she should not have power to transfer 

without legal necessity; and that she should have power to mortgage to pav 
revenue and other debts. ^ 

Held, that the will conferred on her no greater power of alienating the family 
esiaie than she had under the Hindu law ; and that, under the circumstances, 
the mortgage executed by her was invalid. 

Notes promisir g to pay interest, additional to that contracted for in the mort- 
gages had been signed by the husband, which it was held could not afieot the 
right to redeem, being unregistered. 

[R., 37 C. 293 (302) = 10 C L.J. 570 = 4 Ind. Gas. 713 (716) ; 78 P.R. 1904,] 

Appeal from a decree (25th February 1895) of the Court of tha 

Judicial Commissioner, modifying a decree filth April 1892) of the District 
Judge of Fyzabad. 

The plaintiff, appellant, claimed on the liabilities alleged to arise upon 
the execution of four registered mortgage bonds, of which three were 
executed by Eaja Mehnal Singh, talukdar of Surajpur, who died on the 
8th October 1892. He left a widow Rani Chahraj Kunwar, the first 
defendant, who bad executed on the 18i.h March 1885, the fourth mortgage. 
This mortgaged a village in the estate to secure Rs. 8,000 alleged to to 
due for interest on the three previous mortgages. 
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_ defendant, now respondent, was the Deputy Commissioner of 

Bara Bank,, the agent of the C mrt of Wards, who defLded “n bXlf of 

the minor son of the deceased Eaja. uo.euuea on neualf of 

The claim filed on the 22 nd October 1889 . was for Rs 14 3^8 Ar, 
addition had been made to the interest originally fixed in the Raip’a 
mortgages, by unregistered rukkas, or notes signed bv the Da la ^ t 
which followed upon each of these mortgages ^ ® 

»' -ter.' 

The District; Judge decreed the claim. Oo annooi t • i 
Commissioner, and the Additional Commissioner cSiidS th“f Th^ 
mortgage by the widow had been beyond her powers and ^ ‘ r]*® 

and that so much only of the claim qq f a 1 invalid ; 

principal, Rs. 2 , 000 . due on the Raja’s mortgagL wfth^intereTth^ 

but not upon the widow’s mortgage. should have been decreed ; 

On the plaintiff’s appeal, — 

Mr. O. appeared for the appellant 

Mr. rl. Cp;.r», Q. C., .pd Mr. J. B. A. Branson, tor the rospoodoot 

JUDGMENT. 

OP the nth M.rch. 

Lord Maonaghten. — T his is an 

Court of the Judicial Commissioner of Ondh^ against a decree of the 

Dietriet Judge o, Pyr.bed. Toe .Tip wbSb the deTI 
was brought to enforce a claim under four doA-ta j Dfonounced 

which were executed by the late Raja Mehpal SinL 

who repr...p.. the „or.g.go., Zom' 

was the present respondent, the Denutv Primt,;! the suit 

who is now. under the Cou^t of Wards 
•on behalf of the minor son Ttbe late 

The only question argued at the Bar which in thA?rr„,.s u- . 
opinion It was competent for the ftnnnlIo„f f., •’ Dordships’ 

circumstances under which the fourth mnrfn J^aise was, whether the 

wpre sppb IP =.k.trpiv.rtt"°z? *’>’ ®“"‘ 

The three mortgages executed by the R<ja were •— 

“'diraTST.pSUIss'o'*''’ ***“■’“ “.ooo. 

'’i.tebKr.r'l 880 ""*®° *'> '.""O. 

The rate of intereab specified in each of these -ic 

cent, per annum, but with each mortgage the borrower gfve t^e^lend 
^kka or written promise to pay 6 per cent, more bringing ^he ratrof 
interest m respect of each mortgage up to 21 per cent, per annum The?e 

lod^ 
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rukkas were nob registered, and it seems to have been the intention of the- 
parties that they should be kept off the Register. 

On the 8th of October 1882 the Raja died. By his will he declared 
that the Rani should have full powers, but that during the lifetime of his 
son, the minor on whose behalf the respondent is manager, the Rani should 
nob have power to transfer without any legal necessity any portion of his 
property ; but that to pay off the Government revenue and to liquidate 
other debts payable by him, the Rani should have power to mortgage the 
property. It was held by the Court of the Judicial Commissioner, and as 
their Lordships think rightly held, that this will “ conferred on the * Rani 
no greater power of alienating her minor son’s estate than she had under 
Hindu law ’ as its manager on her minor son’s behalf.” 

The circumstances under which the fourth mortgage was executed are 
not in dispute. In March 1885, two years and a half after the Raja’s death 
and before the Court of Wards assumed the management of the estate, one 
Beni Ram, an accountant acting on hehalf of Tika Ram, settled up accounts 
with the karinda of the Rani. The balance due for interest calculated at 
21 per cent, per annum was found to be Rs. 9,228-14-3. It was arranged 
that a mortgage should be given for Rs. 8 000 and that the balance should 
be paid in cash. The arrangement was carried out by the payment of 
Rs. 1,228-14-3 in cash and the execution of the fourth mortgage on the 
18bh of March 1885. 

Their Lordships agree with the Judicial Commissioner’s Court in 
thinking that the mortgage cannot stand. It seems to be open to every 
possible objection. Ic turned interest into principal [7113 without any 
apparent reason. No enquiry was made into the means and circumstances 
of the widow. The widow, who was a 'pardana^.hin lady, stated in her 
deposition taken by commission that the account had never been put before 
her or settled by her, and that she did not know the mortgage was on 
account of interest — a statement not improbable in itself and certainly 
not contradicted by any evidence, while there is evidence to the effect 
that on the 18th of March 1885 there was a cash balance to the credit 
of the estate of Rs. 14,000. 


Mr. Arathoon who argued the case strenuously on behalf of his 
client insisted that their Lordships ought to infer that extreme pressure 
was being put on the Rani, that the estate was in immediate peril of 
being sold up unless the Rani submitted to the mortgagee’s demands, 
while by submission she gained the advantage of extension of time and 
reduction of the rate of interest from 21 per cent, per annum to 15 per 
cent, in future. It is enough to say that there is no evidence whatever 
in support of any one of these suggestions. Neither in the fourth 
mortgage-deed nor in any other document, nor even in the oral evidence 
is there anv trace of any agreement or any understanding that there 
should be any time given or any reduction of interest allowed. It was 
as much open to the mortgagee immediately after the execution of tbo 
fourth mortgage, as it was before, to enforce his rights without forbearance 
or allowance of any kind. 

One proposition was advanced in the course of the argument which 
perhaps ought to be noticed. It was urged that the rukkas^ though not 
registered, fettered the equity of redemption. The- learned District 
Judge was of that opinion clearly. But their Iiordships have a difficulty 
in understanding how an unregistered instrument, which the statute^^ 
declares is not to affect the mortgaged property, can fetter the equity of. 
redemption in that property, Ic seems to be a oontradiotion in terms. 
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Commissioners expressed their ooinion on the 

” • £.»“ c-5 o, = t ‘“a* . ‘r ^ 

i» th,s's’„i, \l d»l .o»pe.ant f„, ,h. Court 

ine appellant -will pay the costs of the appeal. 

„ Appeal dismissed, 

appellant ; Messrs. T. L. Wilson & Co 
Solicitor for the respondent : Tne Solicitor, India Office. 
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APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr. Justice Stevens. 

Abul Khair (Plaintzp V. Mehkr Ali (Defendant).* 

U5bh March, 1899.] 

of 1680 ), s, eo-suic forrent-Varegistendp^^ Tenancy Act (VlII 

There is nothing in s. 60 of the Bencal Tenannv * .3 

by an unregistered proprietor uomaintf inahfft ?i- ^ ^ rent 

pendeno? of the suit and prior to decree his naml if during the 

DHoroniihur Sen v. 

Almuddm Khan v, Hira Ball Sion i^)\ 1 • j ssencea from. 

Belchambers v. Bussan AUi Mirza Baliadir'S fo^Howid 
[ippr., 8 O.L.J. 299 (300).] 

S..ku„l., iu tbe District ol CbiiLgrg .ud S°ti. uTi.”;™- 

hold.. rt«,» „„d„ 1 : 7 i 3 ] th. Uiiriff. the °..?d LIT*' S“ 

S”‘m“l lo'” ’•‘'‘’.‘■““'■‘•O'l i* in ‘h, beZmi 5 occ M."“‘ 

possession by Mahomed Ismail against^ th^ 

dismissed on the ground that Mahomed Ismail ^ defendant was 

plaintiff. Thereu^pon the hrught^h“e"Lrnt^su1rfr^^^^^^ 

The defendant contended, among other thin^^ fho*- m ' # ji 

plaintiff not having been registered under Bengal Act VII of^ 

not competent to bring the suit, under s 78 nf th^ ooiHa / io76, he was 

d,f„d..t w.„ot b..L to pay' "t ™ Sr.l'l 

its institution. The Munsif decree'd thrsuU?bS oranpeS the^'^r' 
.._^.dg. ,.,. „.d the dc.l.lo„, ..d diso.l^.cd the ■; 

(I) 16 0, 708., ( 2 ) 23 0. 87. , ( 3 ) 2 O.W.N. 493. 
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1899 that the suit was not maintainable by the plaintiff, who was not the 
March 15. rogistereJ proprietor at the time when the suit was brought. 

The plaintiff apnealed to the High Court, 

Appel- Moulvie Sirajul Islam, for the apnellant. 

LATE Babu Jatra Mohan Sen, for the respondent. 

Civil. The judgment of the High Court (Macpherson and STEVENS. JJ.) 

I — was as follows : — 

28 G. 712. 

JUDGMENT. 

The Subordinate Judge has reversed the decree of the Mnnsit and 
dismissed the plaintiff’s suit on the sole ground that the plaintiff’s name 
not having been registered as proprietor at the time when the suit was 
brought, although it was registered while the suit was pending, the plaint- 
iff, under the provisions of s. 78 of the Lind Registration Act and s. 60 
of the Bengal Tenancy Act, could not maintain a suit for arrears of rent. 
In so deciding the Subordinate Judge has cited the decisions in the cases 
of Dhoronidhur Sen v. Wajidwinissa (1). and Surja Kant Acharya Bahadur 
V. Uemaut Kumavi Devi (2). He considered that the decision in the case 
of Dhoronidhur Sen v. Wajidunnissa^ so far [714] from being overruled, 
was considered to b"? correct by a majority of the Judges of the Full Bench 
in the case of Alimuddin Khan v. Una hall Sen (3). 

We are unable to adopt this view. In the Full Bench case it was 
decided that ss. 78 and 79 of the Registration Act, Bengal Act VII of 
1876. offered no bar to a parson whose name was not registered, as pro- 
prietor or manager, bringing a suit for arrears of rent, and that it was 
sufficient if, during the pendency of the suit and prior to decree, his name 
was registered. That was a suit instituted in the Small Cause Court in 
Calcutta, and the majority of the Judges, whotooktheview expressed above, 
thought it was unnecessary to consider whether or not the case of Dhoro~ 
nidhur v. Wajidunnissa was rightly decided, as it might have been affected 
by the provisions of s. 60 of the Bengal Tenancy Act. Norris, J., one of 
the Judges who formed the majority, alone said that he thought the case of 
Dhoronidhur v. Wajidunnissa was wrongly decided. Certainly the Subor- 
dinate Judge is not right in saying that the case of Dhoronidhur v. 
Wajidunnissa was approved of. The most that can be said is that it was 
distinguished from the case before the Full Bench, and that the majority 
of the Judges thought it unnecessary to say whether the decision was or 
was not right. The effect of the decision of the majority of the Judges 
was, we think, clearly this : that apart from the provisions of s. 60 of iho 
Bengal Tenancy Act, ss. 78 and 79 of the Land Registration Act did not 
prevent an unregistered proprietor from bringing a suit for arrears of rent. 
What we have, therefore, to consider in the present case is whether the 
provisions of s. 60 of the Bengal Tenancy Act render a suit by an unregis* 
tered proprietor unmaintainable. It seems to us that that section has no 
such effect. It provides that when rent is due to the properietor, manager, 
or mortgagee of an estate, the receipt of the person registered as proprietor, 
manager or mortgagee of that estate, shall be a sufficient discharge for the 
rent, and that the person liable for the rent shall not be entitled to plead 
in defence to a claim by the person so registered that the rent is due 
to any third person. It follows that the receipt of an [7153 unregistered 
proprietor would not prevail against the claim of the registered proprietor; 
nor would it do so under the provisions of s. 79, Bengal Aoc VII of 1876* 


(1) 16 C, 708. 


U) 16 0. 706. 
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79 Vn“ot provisions of ss. 78 and 

nf J fin ^ k ^ J ^ ®®® anything in the provisions 

tIj. renders it unmaintainable ; and although the case of 

S th’rPufl Ben;hT“' not expressly overruled bv the decision 

of tbe hull Bench to which I have referred, we think we must annlv rho 

prmcip e on which the majority of the Judges acted, and folio wing^that 
principle, we think the Subordinate Judge was wrong ^ 

I would also point out that in the case oi Belchambers v Hussan 

Alh Mirza Banadur (1), it was held that the mere non-registration of the 

name of the plaintiff at the time that the rent suit was instituted, furn/shed 
no ground for the dismissal of the suit. 

he « t Subordinate J udge is set aside, and the case must 

deposed of questions arising in the appeal may be 

The appellant will get his costs in this Court. 


M. N. B. 


Appeal decreed ; case remanded. 


26 C. 71S = 3 C.W.N. 524. 

OEIGINAL CIVIL. 
Before Mr. Justice Stanley. 


W.E. Pink v. Buldeo Dass and others.* [loth May, 1899.] 
cl. -■Agreement to pay as per account^AckxnmJjxi^^^^^^^ Bigh Court, 

. (XV of 1877). . 0 ) 1 . II. art. -Coatract 

The plaintiff as Receiver to the estate nf .Q 
1898 against the defendants to recover tL sum o Rs 2*808 AV a no 
the said sum being the tent of a house oooupied by tht 17161 Hef a T 

Mandalay since January 1894 till the 11th July 1898 the rei, at 

being the price of goods sold hy the defendanta portion 

the institution of the suit obtained leave under ol 12 * of at 

' defendant contended that the Court had no inriooi ?■ Charter. The 

on its face did not shew that the cause of 3 o as the plaint 

. outta : that the cause title alone represLted re' 

business io Calcutta, and that portiou of the 

the plaintiff give evidence to prove that his cause of action°arnl*^'^'^*^ ^ could 
it would be varying the cause of action and that frAQh ^ a lo Calcutta, as 
granted, which could not be done in this suit. ^ to be 

diction, and the plaii itiff was entitled to givrovidencitfc*'th^‘ 
his cause of action arose in Calcutta. To admit eviiipnn show that 

necessary amend the plaint by adding a statement fchJ 
tion did arise in Calcutta. dLs nos Lose a Snoe iu'’*jL nr- 
action. It is sufficient to show that the cause of anHAn cause of 

Calcutta when the suit comes on for bearing ^ of it arises in 

It was also contended by the defendant*? ' fh»f *•«» , . 

prior to July 1894 was bfrred. an^that L llT sale of 
completed by the defendants in June 1894 that Piece-goods was 

plaintiff submitted that the letters written bv ^ The 

within three years of the institution of the °uit^agreeinff to^n°^^ plaintiff 

claim for rint from being Wred Further th^faUhouvh fb^^l"^ 

was completed in June 1891, the defendants did not nAA^i the goods 

agents until they had accounted to him for the price of theffonS^ 

yet been done. ^ goods which had not 


• Original Civil Suit No. 622 of 1898- 
I ; . (1) 2,0. W. N. 493,' 
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Held, the claim for the portion of rent claimed bevond tbreo* 

years was nob birred ; the defendint's letters were a sufficient acknowledgment 
to save limitation ; there being an admission that there was an open acoouad 
between the parties, and that tb^re was a rii^ht to have it taken, implied a 
promise to pay. Pronce v. Syvips'>n (I) and Banner v. B^rridge (2) relerred to* 
Hel i, aLo. that the defendants were liable to tbe platntiS as agents umil they 
had a« counted to him. and t.her#fore his claim as to the piece goods was nofe 
barred. Babii Rn^n v. Rum Dayal (53) followed. 

[Re!.. 6 Ind. C»s, 948 (952) = 5o P R. 1910= 136 P.L.R. 1910 ; R . 34 C. 305 (318)=5 
O.TjJ. -iTOMi O.VV.N. 212 = 4 tnd.Cas 656 i557i ; 2 Ind Cis 370==3 S.L.R. 
53 (543 ; D., 30 C. 69J = 7 G.W.N. 65 I ; S I G. 195 = 8 O.W N. 163 ] 


Tats was a suib brought by the plaintiff as Receiver to the estate of 
Sawb'ix Surek I against the dsfen iants to recover tbe sum of Bs. 2,80d- 13-2. 

[717] The plaintiff alleged that tlis defendants were uartners in a 
business which was carried on at Mandalay on behalf of the estate of 
Sewbux Sureka under tne name and style of Sewbux Soorujmull, and ia 
Rangoon an-i Calcutta under the name and style of Buldeo Dass J 'Wala 
Persau i, and as suoh partners weio in occupation of a house in the Chana 
ThHzm qtiarter in Mandalay belonging to the said estate. The busmess 
at Mandalay hiving come to an end the defendants entered into a writtea 
agreement which was sitjned by Buldeo Dass, the first defendant, to vacate 
the house on or before the 2Lst January 189J, and if they failed to do so 
to pay rent at tlio ra^e of Rs. 35 per month. Toe defendants failed to 
vacate the hou-e, and a sum of R-i. 2.017 14 4 became duo from them to 
the said estate as rent up to the 30oh Juno 1893. There was also a sum 
of R<. 587-8 due by the def^n iants to the sai l estate on account of p'ooe 
goods sold by bi'om in Rangoon. The plaintiff also cl timed interest on the 
above sums. On Isfc April 1897 the plaintiff as Receiver wrote to the 
first defendant demanding piymentof the said amount. On the 17th 
Anril 1897 the defend tnbs caused their attorneys, Messrs. Cowasjee and 
Cowasjee, to write the following letter to the plaintiff admitting the 
defendan s' liability to the estate of the deceased in the sum of Rs. 320-13 
and enclosing an account in the hand-writing of the first defendant. 

Our client Buldeo Diss has put into our hands your two letters 
addressed to him and dated the Isb instant, with his instruction to reidy 
that the accounts closed in your letter under renly are nor, correct. Wa 
hereby furnish you with copies of our client’s accounts which show that 
our client is indehtel to the estate of the said deceased in the sum of 
Rs. 320- 1 3 only * our client denies his liability to pay interest. You have 
evidently failed to give ere lit to ours for the various items shown in our 
client’s accounts. Oar client is willing to furnish you with further 
particulars that you may deem necessary.” 

The plaintiff relied noon this and two other letters as an acknowledg- 
ment under s. 19 of tlje Limitation Act, which preventei his ola'm as bo 
the rent from January to June 30bb, 1891, from being barred by lansa of 
time. Tne other letters ware one of the 5oh April 1896 from Buldeo 
Jovvala Persaud as follows: — 

You have written to this effect ; you said at the time of your 

departure [718] that, after Io>king- into our rent account, you would 

send us hundi Bhaiji, that is right. We will make no ohjeotion with 

regard fo what may be found as per account, to ba receivable by and duo 
to \ on for rent,” 


(Ij (1864) 1 Kay. 678. { 2 } (i88l) L.R. 18 Ch. D. 264. (3) 12 A. 641. 
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“th°°h'’h,' 1897 w,i(.e» bv Bbldeo Jowl. Pers.ud 

miUe-l any act of d^isho^nast'v tow'ardf So 

^iroT :.”Kv s-wbo^b' jr'L»Toj^;;,' 

that may be (found) recivat.Ie and navabir anything 

in any way .efuse to accept whafm^rbWfou^ 

as par account. But for th^e la-dt twclvH m ^ ° and payable 

and we have not been able to m.ke any profit, hence the deirv.” ^’ 

brought fcytsu.t b\vmt obt.tetleTve'^^^^^ ^h® 

under s^44 Rub A of the Civil Procedure Code, to institute tt “®*' 

resided or canied on^businesTit ctlctTa and tlbjd'fhlttt se ^ 

akrst!tdXtXLTa?no‘°tttenT;hirtt 

at Galcunta, and that the plaintiff could onlvcli? ^ 'e"t should be payable 

years prior to the filing of the luirwhlh I Ju" ^ ' ^ree 

not as alleged by them from the2l8t January 1^4 

Mr. Sinha, and Mr. A/o«„br, br the «t„d I r ^ ; 

Mr. Chowdhry.-l submit th; Court haa no^ 
case. Tliere is nothing on the face of thA • i ■ f i- 

ac'ion arose in Calcutta; the cause title alonA^ ^ s^l^owthat the cause of 
carryiny on business in Calcutta bub that defendants as 

carrying on business see Siibbaraya Miidali v ST®'’ As to 

Lall V. Ktd (2). Ghinnammalv. LlukZnatLla^^^^^ ^D'^Emrit 

B^Z ToTJ. M 

xne grant of leave under fl \Or%t op. 
only DO the cause of action contamed L the Tl!i 

that the agreements were signed in Calout a ■ f '^® evidence 

granted after the institution of the suit-_ptT ! cannot be 

Prem^ukh Chandamxl (5). The defendants owe tZTiattiff Tntf Th '"• 
years prior to the ins'itution of the smf t., T.,i lono . “ '’^'■®® 

1891 and not from January 1894 • the claim t ^ is, from July 

1894 is barred. The Sa"e of the nit;^ ToT t® July 

in June 1894, and their agency mus'b bTflkeT^Ta^^ T 

and '^erefore the plaintiff's claim to that is also barred^ t®rminated then. 

clearly statesTn ’thT^ausT ^ifcle?hrt' ;L'TebudantTTl^^^^^^^ b'^sine!:'T 


(!) 1 M. H. 0 2S6. 
(4) 13 B. UR. 91. 


<g) (I8fi0 2 Hjda 117. 
(5) 15 B. 93. 
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Calcutta. If the plainbifiF is permitted to give evidence on that point it 
cannot be said that it would be a variance of the cause of action. The 
cause of action remains the same. There is no additional cause of action 
disclosed for the first time. 

Nor is any portion of the rent claimed by the plaintiff barred. The 
letters written by the defendants to the plaintiff are a sufficient 
acknowledgment under s. 19 of the Limitation Act- They send the plaintiff 
accounts and agree to pav what should be found due to him as per the 
accounts. It has been [720] held that where there was an admission of 
the existence of an open account between the parties an underbaking to pay 
was thereby implied —Pm?ice v. Sympson (1). I further submit That the 
claim to the price of niece goo Is sold for the nlainbiff by the defendants is 
nob barred. Taking it that the sale of the goods was completed in June 
1894 that does nob terminate the agency which continues until the defend- 
ants have fully accounted to the plaintiff — Dabit Ravi v. Ram Dayal (2) 


JUDGMENT. 


Stanley, J. — The action was brought in this case by Mr. Fink as 
Receiver of the estate of Sewbux Sureka, deceased, against the two 
defendants carrying on business in co-partnership as merchants at Manda- 
lay, Rangoon and Calcutta, and at the time the writ was issued, in Rangoon 
and Calcutta, under the name and s^yle of Buldeo Dass Jowala Persaud 
for the recovery of a sum of Rs. 1,780 4-2 in respect of the renfcof a house 
in Mandalay, and for recovery of a sura of Rs. 587-8, being the price of 

goods soli by the defendants for Sawbux Suraka and also for interest on 
these respective sums. 


Neither of the defendants has appeai'ed to give evidence, but in 
fcheir sbitement; of defence they rely upon the Statute of Limitation, and 
they also say that this Court has no jurisdiction to entertain the suit on 
the ground which I shall presently refer to. The defendant Jowala 
Persaud, who is a son of the defendant Buldeo Dass, also alleges in his 

statement of defence that he is not and never was a partner with Buldeo 
Dass in any business in Calcutta. 


The first question for determination is the question of jurisdiction. 

In the scatemenb of claim there is no averment that the agreements, in 

respect of which the action is brought, or either of them, was executed in 

Calcutta, and there is nothing otherwise to show jurisdiction save it be in 

uhe title of the action in which the defendants are represented as carrying 
on bmine39 m Calcutta. 

The learned Judge before whom the anplication for admission of the 
p amt was made was satisfied that there was jurisdiction. [721] and he 

allowed the writ to be issue! under cl. 12 of the Charter. Now it has 

been proved that the contracts sued upon were as a matter of fact 
executea in Calcutta. I am asked to hold that, allowing proof of the 
signing of the agreements in Cilcutta is a variance of the original cause 
of acuon and that consequently it would be necessary to have the 
leave of the Court before I could make such an amendment or allow 
the action to proceed and therefore 1 am asked to hold that the Court has 

h^ ^ result would 

be that I should have to dismiss the action, and the following day an 

application might be made to me for liberty to issue a writ in respect of 
the very same cause of action, the only differenoe being that in the 


(1) (1S64) 1 Kay, 678. 


(3) 13 A. 511. 
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rr r kiutr dts*? rr-r. ”wT 

variance m the cause of action to admit evidence of tb^ fact -f 

of ’th^Toun^thtrra^cale^or to 

of action did arise in CaSt^^Sra^^rrStlTr^ ZS 1 

referied do not seem to me to carry the defendants’ f* / been 
They only establish that where there is an additiona'l enough, 

the first time brought to light at thTtriaf thn P u ° 

to entertain the suit, inasmuch as i^ i^l* matSw aV 

-PPl'esto theTase Tboth 

defendants as being partners The rent r^lairva a treating both 

from th, 2 U. J.„Lry ISMlotS's^h jL‘?mg« "f ““"ed 

of tbe 7 th December 18 Q^ Tn fho*- ^ under an agreement 

defendant Buldeo Dass. he sbLes that Se“h'' * Q '®i signed by the 

Ma»dai,y in whiob ho has b.oo li„i„*, a„a he’‘,ay“"^foUoia‘‘-.^°"’"’ 

in PooV ‘il iT.tX‘ 7 o‘d„S'g S°f sh'/S'^ “rJSS'i 

I shall pay, if I oooapj ,7 LTmJ°L> LT^" “■* 

to thfrolriii” .t“„TZgVt'‘i„‘r“ •”" is ocoppyipg la „p 

up to the 30 th June 1898 . There was^an aerp« ’® J'^e rent due 

taxes and repairs were to be defrayed by the li^d^n 

taxes and repairs which haye Ten proved to hf. K 

balance. l* 780 - 4.2 sued for represents the 

out oHho aS o7'L™,”roo“l“?,“''‘,“';f““‘ “ "'»* “■« «*SO 

1897 wrltleo by Bu&^ToS i..rru}\ 7 lo L ‘f“’ SsPls^hor 
September, 26 C. p. 718 ). : — (reads letter of 8 th 

hop..’'7 M‘andX. ‘° " ‘''= ™»‘ “< “■o 

In addition to this there is a letter of the 5 th April 1896 from T 5 .yi,i] 
Jowala^ Persaud. as follows :-(reads letter of 5^^' 

This is a clear admission bv Buldeo DaQ Tatxt«i„ t> -i 

were the members of that firm, that they woJd ply 

account, and the account rendered by both defendants / ‘ 

the rent claimed. There is also a lellHr fy-Arr, f u j f forth accurately 

solicitors, dated the 17 th April 1897 in which th *^®^en<^ant Buldeo Dass' 
tb, d,fapd.pl Bpldao D.i§;lTJdl°pS?ha ‘i” ?*' 

wo„e ™dp» «.p d.e :-(rd?'Lr„', Y„rC‘, l' 39 t‘ 9 l 

thhdSr^,tt£Xod““ 7 '^ 
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u ^'■,- referred to the old case of Prance v. Sympson (1) in 
M^15. which It was held that where there was an admission that there was 

Original rfindTharth«°n parties an undertaking to pny was to he implied. 

Prv.T I ^ that the c.se is commented unon m a [723] more rt cent case bv Mr 

Justice Kay, •y, 2 .,,n the case of iJttzner V. Bemrige {2). Mr. Justice Kay 

2ac. 7'5= \ Sympson (1). and at page 273 he says: -But be that 

3CW.N. s Claim ce.tainly shews in the plainest possible 

524. <^hatr, wa-i Lor.l Justice MelJi-h’s opinion that if there was an 

admission that an account must be taken, and that there was a ri«hb to 
have It taken, it would be consistent with principle, and with the 
previously decided cases, that you must infer from that a promise to pay 
It I may venture to express my own opinion upon the subject, that seems 
to me to be quite reasonable. I suppose there is no doubt at all about the 
law that, if there be an unqualifie 1 admission of a debt, that acknovvled«. 
ment impli.s a promise to pu-: and surely it seems quite as reasonabte 
t^liat if tnere IS an unquahe^d admission that there is a pending ai'count 

between two parties which has to be examine I, that is, pending in the 

sense that It is not a settled account binding upon them, hut is an account 
whic 1 either party is at liberty to examine, surely it is reasonable to 
say that the admission that there was such a pending account is an 

seiMld'T Tu P''O“'S0 that when the account is 

set Jed the bal mce shall be paid." It seems to me that here the principle 

IS cauie i a little further than in the ease of Prance v. Sympson (1). 

there was a sufficient acknowledgment 
ot this debt in respect of rent to take the case out of the statute. 

th« the question ot the Statute of L-mitation in regard to 

the sale of the goods In this case the statement of claim in.ccuratcly 
escribes the caum of action as for the price of goods sold hy the plaintifif 
to the defendants, but the parties iind rstood perfectly well that it was in 

w^s br'iuih Tl the defendants for sale that the action 

on bel ief f q ? '"“"o' being entrusted to [7241 the defendants for sale 

for the sale of the goods and liable to account as such. That being so 
the ^mention of Mr. Chowdhry that the Statute of Limitation wouhf run 

TneTT"" «''’y particular Item of the goods was sold is unsusiainahle. 
and t olesrly laid down in the case ot Bobu Bam v. Ram DyalU), 

nditsHerns to me that that case governs the present. In that case 

ent Ses In 188^ consigned at differ- 

es in 1881, lo2 bags of jeera or cummin seeds to the defendants on 

pSi'ffs a"n T ^' ?“ defendants sent the 

renZL l Z account was ever 

pZn iff! ° .d January 1882. and the 

the 27,h n Z 'Toor- regarding these hags until 

X r ah?e1 “ I demanded from the defendants the 

P sed on sale oi the 33 bags, the demand be ng refused The suit 

sr.i/oTr;."’' .•"‘''"‘i'’ «»”"■«•'»» i.. t: c„„. 

grounZt^aZr.' ‘‘S''' ® dismissed on the 

that on the sale of eaoh bag of the cummin seed the statute began to run. 


(1) (18.141 I Kav 678. 

(3) (1874) L.R. '6 Oh. 832. 


(2i (188 ) L.R. 18 Ch. D. 354 
(4) 13 A. 641. 
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and also on the ground that the plaintiffs were guilty of laches and deT«v 
m not prosecuting their cUia, until after the lapse of sL yea^s "" 

Mr l'>wer appellate Court was reyersed by 

Cont7act AeJ th ingenuity that under s. 201 of "the 

goods by the bui:srt!::aginr;ri:g 

t.ianoS o Th„ 1 , a’"t‘‘ •,°'’ '» l»ok «> «'» Coort ol fir.? 

iStaLol gLd. r”o‘co;?. ^ •» -tS, lor 

With reference to ss 201 and 2 ^ 0 ! t^r'ninate. 

be has paid the price to ^rprindp and a°d 

for an account of the price i^ mad« ‘d. ^ denaand made by the principal 

within the meaning of scb II art 89 ofTho'" T^' 

™ t.ht ."CTa ar r. T:. -r "a ri 

do., no. .ermioate SitX.Srotho tr.tSSht”,”’?'*- 
d^nd^ts- breach'lTLty/’“ knowledge^ of the 

the sTi^te of LimSn ^ ilTVo°t ®Sd°S ru^^n^tilTh ® 

l^'Scat^rs yetbeclut'u^^riir 

agency is still subsisting. ^ endants haye fully accounted the 

statute as amounting to aoknn i /i ^ taking the ca^e out of the 
-defendants, or their agfnt. of the ZitZ^f tHs a'^L^deht^^" 

of his client, namely. ra?heVey!rwlVa ^inha on behalf 

not come forward to give evidence and f^n Tu^‘ Persaud has 

ence to the businesrand I see and wrote letters in refer- 

is truthful. I do not think he took ^^at evidence 

Oalcntta business T 

a PartnerVhrBulderS'hh falbli ‘"Brt’if°“h 
to the truth of the oral eyideoL whilh ht Vee ® 

that the letters which were written by Jowala llrsaud "himTh’ 
clear away such doubt. Amongst others there is a l^C^ iJrrv 

a.., p„S0„,„ 
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partnership must be sold either at a high or a low price.” Jowala: 
Persaud treats himself in this letter as being a partner with his fathei^ 
PuideoDass, and refers to these rubies as being property beloning to him- 
selt and bis father as partners. Again in the letter. Ex. K. which 
letter IS signed by Buldeo Dass Jowala Persaud, and in the letter, Ex, Mi 
which IS written by Buldeo Dass Jowala Persaud, there is an acknow- 

ledgment that there is as account ourstanding between the plaintiff and 

defendants : m the letter. Ex, O. written by Buldeo Dass Jowala 

Persaud. the defendants refer to this account as an account for which 
they were both liable. 

Upon this evidence I can only come to one conclusion, and that ifj 
that Jowala lorsaud was a partner in this firm, and on all grounds 
therefore. I decide in favour of the plaintiff for the amount of principal* 
proved to be due, namely, in respect of rant Rs. 1,780-4 2 and in respect 
of the goods Rs. 587-8-0. The interest I disallow because the custom ta 
pay interest which is alleged by the plaintiff has not been established. I 
may state as regards the rates and taxes which I was asked at ail events 
to set od against this debt, that there is no evidence whatever that any 
rates and taxes have been piid by the defendants, except a sum of Ra. 86 
and sonje annas which had been allowed, and is credited in the accounts 
ot the plaintiff. If additional rates and taxes have bean paid the defend- 
ants will have an opportunity of setting off the sum paid against the rent 

which has accrued since this action was instituted. I decree, therefore; 

cne amounts I have mentioned with costs ou scale No 2 

plaintiff; Messrs. Kally Nath Mitier 

Attorney for the first defendant : Babu A, N. Ghose. 

Attorney for the second defendant : Babu A, O. Bose. 

D. s. 


26 C. 727 = 3 C.W.N. 586. 
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Before Mr, Justice Ghose and Mr, Justice Bayierjee, 
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ANOTHER (Judgvient-debtors) 

Kali Puasanna Sarkar and another [Decree-holders and 

Atichon-piirchascrs).* [19ch April, 18991 

'^“Ootundhu Pattuck it, 

of thVrud7moot.de°btor'ir!'hf. by custom, as also the ioteresi 

a d. creo. holdmg, are not saleable in oxecut.on of suck 

_ ^ Bkirant A!i Shaik Oopi Kontn ShaJut (3). referred to. j 

Shome, Subordinate Judged” Bltkercince’ dated tb *^00 
the order of Babu Govinda GodaI P nni-A ^ the 29th of September 1898, reversiagi 
1898. v^rovmaa uopal Gupta, Hunsif of Perozepur. dated the STth of Mai 

^ 

. I 


(1) H 0. 201. 


(2) 16 C. 47. 
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;:sr.ct,ns si‘?o 

on tbe ground that .he sale was illegal ^ possession of the said holding, 
was maL by1;h‘^fuVgmenT.de“tor°to hlvelt dTcllred that‘°iD^eL^o‘’‘’.'-‘““‘'°f“ 

a decree the holding could not be sold fchp nnAcfi<i u • Jd execution of such 

execution, disoharee. and satisfaction o^ tL dLree 
Bastt Ram v. Fatlu (1), referred to. 

£P., 27 A. 702 = 2 A.Ij.J 469 = A.W.N. (1905) 162 * QQ a ftio — /i a r t 

(1907) 193 ; 7 Ind. Cas. 49* 10 M L J i in’f 1 1 1 i *. » i ^ S19 = A.W.N. 

Appl., 27 C. 197 (189) ; Appr., 35 G 61 (67) -^ C f » 

U B.R. (1897-1901) 258 : R /sO 1 146 (14^=5 A L T il. = 

763 ; 34 c. 199 = 5 C.L J ^O^Ilfc W N ^3 « r C.W.n! 

L/.R. 66 = 7 O.IiJ. 139 = 12CWN 249 — 18 M T t’ ~ 

687 (691) = 12 C.L.J. 169 = 14 OWN r ' = 37 C. 

lOC.W.N. 176; 5 C.L.J 235 = 2 Mr 1 ^ J 68 (72) = 

660 = 5 Ind. Cas. 390 ; 13 C L J 404=T6 OWN 805 'Lof ^ 

18 C.ti.J. 664 = 20Ind. Cas 273*7 r Wnt *;Vo o'r. 90; 

9 C.W.N. 972 (973) ; 11 0 W N 83 472 ; 9 C W.N. 34 <40) ; 

Cas. 49 (50) : 15 Ind Ca./^sTl N L R 16 ? 066 ?.* or 

448 (451) = 15 C.W.N. 795 = 10 Ind Cas 305 14 ; I> , 38 C. 

«7 : » P.E. 1907-lS, P.L.R. lli6.)lw,P.V B J: 0 «- 

wero^wo S„?a. ^ T?® iddgm.ot-debtors 

execution of a decree for rent obtaiifod h 7 was sold in 

The decree-holders purchased the holding the landlords. 

Civil ProcXr^ ^ut a^i^at ^IrSect^f Tlfe^' f 

course confirmed and a certifienfe , The sale was in due 

puroh„.,s. Ao application w«, m^e brtLm^oZrl'VlVoUr^rT 

s.l..ble iScresl in ?bc SSfort„ »“ 

tloot.>o.hoi*Brs under s. 318 o( Civil Procedure Codl” * “PPl‘'ti“'on o( the 

J.DO Munsif, upon tbe evideocfi fKo#- fu 

of the judgment-dehtor was notTa^sferahle h o««Wcy holding 

not saleable, and rejected the decree-holdor’a »n therefore 

possession. ® application for delivery of 

On appeal the Subordinate Judee qnh Aoiria • * <• . 

Court, disallowed the obiactir^nq of <^“0 decision of the first 

sale to be con^med judgment-debtors, and ordered the 

Cour^®^‘°"'‘ judgment-debtors appealed to the High 

Babu Ghurider K<mt Sen, for the appellants. 

Babu Joy Gopal Ghosha, for the respondents. 

•s Me,;.”-*”*”' “■• “*'■ “0 Babkbpbb, JJ.) „n. 

JUDGMENT. 

This is an appeal which arises out nf i-mn on*-.]' i.* 

by the judgment-creditors, who are also thTu one made 

at a sale in execution of ihrdecree unlr « ^ 

Procedure, for an order for delivery of possession oH-h ^ 

by tbon, nnd the oth.r by tbs indgninnt.d .blcr. under ."Tm Si 'tSe'S 
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objecting to the propriety of the sale, and asking, in effect, that the sale be 
. set aRi'de. 

The decree in question was obtained on the 24th April 1894. It 
purports to be a decree for rent, and it was made in a suit instituted by 
certain fractionnl shareholders of a zemicdari. Having obtained this decree 
in respect of their share of the rent they brought the property in the 
occupation of the defenriants, the judgment-debtors, and in respect of 
which the rent was claimed, to sale on the 5th cf Juno 1896, and purchased 
it themselves. The sale seems to have b-en confi. med on the 14 h July 
1896. Tiiey then aunlied for an order und-rs. 318 of the Code for delivery 
of possession. Thereupon, as already indicated, the judgment-debtors came 
ID. in the first place, opposing the apuhcation of the decree-holder under 
s. 318, and secon.lly insisting that the sale itself was bad and should 
therefore, be set asirJo. * 

It is unnecessary to refer to the earlier stages of the proceedings in 
the Courts below in connection with tins matter. It is sufficient to say 
that the last order that was made by the Court of first instance on the 27th 
May 1893 was to the effect that the sale being a sale of a kursa holding 
Vfas not a good sale, for the rniyat had no disposing power in it, and 
acconiingly set aside the sale, though the actual words used in the judgment 
VP ore to the effect that the property was not saleable, but which, we 
understand, really amounted to an or.ier setting aside the sale- 

On appeal against this order bv the purchasers, the Suhordinate 
Judge has held, having regard to the provisions of ss. 22, 65 and 73 
of the Bengal Tenancy Act, that, in execution of a decree for rent 
the occupancy right possessed by the defendants, judgment-debtors, wag 
capable of being soM, though the decree itself was ohtain -d by certain 
co-sharers in the zammdari. He has, however, observe! that the other 
co-sharers might refuse to recognise the purchase on the part of the 
decree- holders: but that so far as the judgment-debtors [730] are 
concarnecl. It IS not open to them to contest the right of the deoree- 
ho ders to bring to sale the holding in question. Accordingly he has 
oidered tnat the sale be coi. firmed, and that the objection of the 
judgmeot.-debtors be disallowed. 

Ir, seems to us that the initial mistake that the learnd Subordinate 
Judge has fallen into is this: Ho has regard, d the decree in execution 
of which the property was sold ns a decree under the Bengal Tenancy 
Act. The decree no doubt was a decree for rent, but it was obtained 
bv some of the co-sharers in the zemindari, and not by the whole body 
of zemindars : and therefore in could not be regarded as a decree under 
te Ben al Tenancy Act (See in tins connection s. 188 of the Bengal 
Tenancy Act and the oases ol Prcvi Chavd Nuskur v. Mookshoda Debi(l). 
and Jtigohiuidhii Pnttnck v. Jadu Ghose Alku&hi (2)) 

that T Tenancy Act, it is obvious 

that ho Dioceedings in execution thereof could only be in accordance with 

BenLrT'nr and not with those of the 

monev The decree may well be regarded as a decree for 

interest of If or rather the right, title and 
n efelt he 7’u *=old, if such right, title and 

here ari' Vis wh th"^ '^‘’6 question that 

of Ci V Pmcalre tT* V provisions of s. 266 of the Code 

. ^^"ra. the holding was aaleable ; whether the raiynl had a 


(1) 14 C. 201. 


(9) 15 O. 47. 
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pdTJ:L'roV”/th,3.cre'otr;d‘V’ 

in the ztinindari. ^ certain fractional shareholders 

. 1 ™. Jv'.f,r.Jd°.vtrd th“'z'i. Jidi “■ "o 1“™ 

o.he,wi„, b.t .h, S„toriiL.ta lid” hi:’ “ 

learned vakil for the Lro;c?enT th^t the 

coufirmad the questiou is no lorger an onen n ^ having already been 
but it seems to us that the confii^mation [TSlTofT!' between the parties, 
application that has been made bv th« t V f -'I ‘he 

declared that in execution of the de^cree obtlinTd^'^h 

po-dr id it; „d lha. llSor. Sid hl° 11 
application like this wou^d be a/enoui.t 

of the Code of Civil Procedure u*’® provisions of s. 244 

and 312. which deal with hregularit^es 'he provisions of ss. 5H 

confirmation of sale where such irregularitifio a ^ conduct of sale and the 

of Basti Bam v. Fattu (1) df cided bv a Full 'R out. In the case 

Court, where a judgment-debtorwL ^ Allahabad H gh 

in ex. culion of i decree or t 

for recovery of the p.opem on fh«® „ ^ Purchaser 

occupancy right in execution of the sale of the 

m contravention of the provision of the P 'a®®® being 

the North- West Provinces, it was hold which obtains in 

the suit was one of the nature referred tn '“''°l''e<i in 

of Civil Procedure as determin?b-e on;"t;°o;d"er%rthe P ‘’'t 

the decree, and that the suit wa« n, ^ laer of the Court executing 
delivering the judgment of the Tlourt Vfr^T’ “amtainable. In 
following observations, which are pertinon^t Olnfield made tha 

the case before us, the judgment-debtor has sued"thTaTt‘ ^ ° 

execution of decree. This ques^S is onT’ '’a'oable in 

plaintiff judgment-debtor and the decree-holler between the 

and was determined against the former bv\he’(^urt Purchaser, 
decree puor to the sale, and it is a Question "®, which executed the 

relate to the execution, discharge or sa ^ °°°«idered to 

the decree. Certain things are by ^=>66 of^tr^P®^*^ satisfy 

hot liable to attachment and sale The o ^ Procedure 

aitachment and sale arising out of theV 732 rn°“ habiliiy to 

Code of Civil Procedure would clearly be one;ti'^''°'''"'°u? ®- 'he 

8. 244 of the Code of Civil Procedure^ The o ^ e® wiihio the meaning of 
property, the subject of this suit to ntt^^b question of the liability of the 

provision in the Rent Lt ; bu^e^alirw^T^'i"^'^ ^"®®® ^ 

Code of Civil Procedure, it ,s one ®- ^66 of the 

made, and lo fun berance of that order thfl nm’ ^ order for sale was 

!'• 'he liXS Thtr ^rt’ t^ 
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that order, or were aware of it. and did not appeal against it. they are now 
precluded from questioning the propriety of that order, and oonseqaently 
of the sale that has taken place under that order. They say, however, 
in their application, to which we have already referred, that they were 
not aware of the proceedings in attachment of this property, nor of the 
proceedings in connection with the sale thereof, clearly indicating that 
they were not parties to the order for sale ; and they say that this was 
owing to the fraud on the part of the decree-holders. The Courts below 
have nob gone into this question. In the view we take of this case it 
would be necessary to enquire into the matter and determine whether the 
judgment-debtors were parties to the order for sale or were aware of it. 

If this question be answered in the affirmative, then we are clearly of 
opinion that it is nob open to them now to question the propriety of the 
sale that has already taken place. 

The learned vakil for the respondent has, however, argued that, as- 
suming that, by custom or usage, the holding in question is not saleable, 
yet the interest of the judgment-debtors, whatever that might be worth, is 
saleable, and that it is certainly saleable at the instance of an execution- 
creditor. the contention being that the sale would he a sale only of the right, 
title and interest of the judgment-debtors in the property in question In 
the case of Bhiram Ah Shaik Shxkdar v. Gopi Kanth Shahail), decided by 
Mr. Justice Banerjee and Mr. J ustice Rampini, where a Question somewhat 

before us was raised and discussed, the following 
L733J observations, occurring in the judgment, are pertinent to the 
question now before us. After referring to the provisions of some of the 
sections of the Bengal Tenancy Act, which have been quoted in the 
judgment of the Court of appeal below in this case, those learned Judges 
said as follows ; That no doubt makes an occupancy holding saleable at 
the instance of the landlord in execution of a decree for rent; but though 
that IS so. It does not follow from that that an occupancy holding U’ 
saleable at the instance of the occupancy raiijat or of any creditor of 
his other than his landlord seeking to obtain satisfaction of his decree for 
arrears of rent (the word landlord” here used we take to refer to the 
whole body of landlords) such an inference is. in our opinion, clearly 
negatived by the absence in chap. V of any provision relating to the 
transferability of occupancy holdings. Nor does s. 73 warrant any 
contrary conclusion, seeing that there are cases in which occupancy raivats 
may trans er their holdings without the consent of the landlord ; we mean 

cases in which such holdings are transferable by custom or local usage '* 
and so on. 

f regard to the observations we have just referred 

to. that If the holding was not saleable according to custom or usage, ifc 
was not open to the creditors (for we cannot regard the decree- holders 
n this case in any other light than mere creditors) to bring to sale the 
nterest of the occupanoy raiyat in this holding, that it is open to the 

Properjn^rr'f"" Pi-ovisions of s. 266 of the Code of Civil 

nam^lt thn^ objection which they did raise in the Court below, 
namely, that the holding was not a saleable property. 

We observe that the Court of appeal below has come to no decision 

accordiL”/ ^ question whether the holding was saleable eithw; 
^ ^ ‘ custom or usage. When this case is taken up again under 


(1) 24 o. 355. 
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bf propose to make, this matter will also have to 

Upon these grounds we think that the order of the u i 

should be set aside and the case sent back to that Court for retrtll 

Tesult.'^ foregoing observations. Costs will abide the 

S Ci G A ^ 

Appedl dllowcd ; cuse Teiududed, 

26 C 734. 

[734] appellate CIVIL. 

Before Mr, Justice Bduerjee dud Mr, Justice Bampini, 

Mukhoda Dassi {Defeuddnt No, 1) v. Gopat PwirMiMi-TD 

2 and 3).* [22nd Mamh^l899 J 

ex parte decree— Right of redemption of mortgigor ^ reversal of 

A mortgaRor is not entitled to redeem the nronertv vohi.u 
third party at a sale held in execution of ^ purchased by a 

ed whilst the ex parte decree was still in fome thourh tf ^ 

aside and subsequently reaffirmed after trial * decree was set 

b, ‘ 'f “r “ 

party. The whole ofThf^ecS amount not 

whereupon she appeared and Sied to Lf? -f L No. 1, 

the application was granted. On the case^'po ' ^ decree, and 

she pleaded that defendant No. 2 was the rightf^T^nJr,°“ 
m suit; that she was benamtdar for defendant No 9 of the property 

prevailed upon to execute the mortgaglTn “ t thfc 

liable for the debt due thereunLr. It’waQ^ ^ therefore she was not 

auction-purchaser defendant No. 3 was not a bo-nn ^ 

a benamidar for the plaintiff. Purchaser, but was 

The Munsif, upon the evidence h«ld fhaf a £ j 

substantiate her pleas, and passed a’ nHr<jonai defendant failed to 

No. 1 for the sum remaSng due afLr oar ^^foodant 

by Iba^eTaSU’ * °7 

£73S] been Bet aside, the aale which took plao^rn acco d 

decree could not stand, and that an opportunity Should bS°°® 

redeem the mortgaged property bv paving to the auetiL® u° 

amount of the purchase money. The Subordinate JudL decidS*®®*^ *^! 

It and dismissed the appeal. ^uage decided against 

Bajendra Kumar Bose, Subordinate Judge of 2 Vpereunn,.h« Ii°f^^^^ decree of Babu 

1897, confirming the decree of Baba Jadnnafei dated the 17ih of Auguafe 

dated the 4lh' of March 1897. Banerjee, Muusif of Alipur in that cSt! 
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1899 Against this decision the defendant No. 1 appealed to the Hieh 

March 22. Court. ^ 

’ Dr. Ashiitosh Mookerjne, for the appellant. 

APPEIi- Babu Jagat Chunder Bnnerjee, for the respondents. 

LATE The ju igmenb of the High Court (Banerjee and Rampini, JJ.) 

Civil, was as follows: — 


26 G. 734. 


JUDGMENT. 

Banerjee, J. — The question raised in this appeal, which arises out 
of a f^u.t to enforce a rriorrgage, is, whether upon an ex paite decree made 
in a morbpape suit being set aside, and subsequently reaffirmed after 
trial, ti e mortgagor becomes entitled to redeem the property, nob only as 
against the mortg:-ige 0 , hut also as against a third party who purchased it 
at a sale held in execution of the ex pnrte mortgage decree and confirmed 
whilst Che ex p<irte decree was still in foice. 

Tne Court of appeal below ha® answered this question in the negative 
relying upon th« cases of Rewa Mnhton v. Rnm KiAicn Smgh{l) and 
Eair.-nl Ahdin Khnn v. Mnhommnd Asghar A/i Khaji (S^). 

In second appeal it is contended on behatl of the defendant, mort- 

gagor, that the decree of the lower appellate Court is wrong in law and 

that the cases relit d upon in the judgment of the Court below, which are 

cases of sale m execution of money-decrees, are distinguishable from a 

case nke the present, in which the auction- j urchaser, whose rights have 

been held to remain unaffected by the subsequent reversal of the decree 

in execution of which he made his purchase, was an auction-purchaser in 
execution of a mortgage d» cree. 

We are of opinion that so far as the present question is concerned, 
ere is no real distinction between an auction-purchaser [736] at a sale 
execution of a mon-^-y decree and an auction-inircha'^er Ht a sale in 
exocnt.ion of a morfpage decree. The way in which the learned vakil for 
the apoeiiant sought to distinguish this case from the cases relied upon by 
the lower appe Hate Court was this : Ha contended in the first place that 
the reason o| the rule m the cases of liewi M.uiton v. Ro 7 n Kiahen Sinqh (1) 
an- Z.iin-iil-Abdiii Khan v. Muhammad Asligar Alt Khan (2) was the 
same «« t;* o reason fer the decision in the case of Jun Ah v. Jan /Hi 
Lhowdrp ( 3 ; winch ts stated in the follow i.,g passage in the judgment in 
the last-mer.lioned case; If the sale of the chattel s'muld be avoided 
the tendce would lose his chattel and his money too ami theteupon great 
inconveoience would follow;" and he argued that that was a reason 
which could not hold good in the ease of a salo in execution of a decree 
in a mortgage suit., as the mortgagor being required to redeem the 
property the mortgaee money will always go to recoup the auction- 

odinaiy money decree, the reversal of the decree does not amount 
held h^tTlmt" / order for sale, under which the sale in execution was 
terms rrr f n '' suit means, and. in 

mrri of tl Bro '^P^rt and 

pnrelniser at a'°nl' I" tlie second place it was argued that as a 

interest that th« L oxecu’ion of a mortgage decree acquires all the 

as if tlie dfcree I mortgages oan jointly transfer, an 1 that 

decree would res 7r '’««^''o«-oorchaser. the reversal of the 

I n tlie r-eversal of the sa'o, the purchaser at a sale in 

(II PI C. is= 13 I A, 


(3| 1 B.L.R A.C. 66=10\V.R. 154 


(-■) 10 A. 166 = 16 I. A. la. 


1070 



XIII.] MUKHODA DASSI GOPAI, CHUNDER D0XXA 26 Cal. 738 

mopera*i,e upon the reversal of the mortgage decree 

reason for uuholdio« Taale notw h«^ 

of the decree, in ^^ec.wAon of [737? which 

stated in the judgment of the t^rlw Pr. i • .l ^ •'aKea nlaoe, ig 

y. Eam K.shen Singh (li in these wo^ds “‘ To“hoirth?t°^ i 

sale in execution ig bound to inouirA .’nt u ° ^ at a 

great impediment in the wavof nn^eh I matters would throw a 

bas jurtsdiction. a Pumhar^^oroTa bL^d^^ 

ness of an order for execution than he has as to°ihI'^V^° 

judgment upon which the execution foguS ’■ In o^h °f the 

execution of a decree at which a third I 

upheld, notwithstanding the subseouont ^ ^ ecomes the purchaser ig 

otherwise there will be Tess inducemenrto TnTAAd b ^causa 

an execution sale, and conseouentiv !»= '“'®°'bng purchasers to buy at 
proper value at such sales. So aeain in tho?^“°% uropertv fetching 

'V- Muhammxl Ashgar AH Khan 12) their T 

observe : - I, ap, errs te thJr L 'rd^tpg i.W fh 

between the decree-holders who came in and^ ^ distinction 

decree, which w^s afterwards reversed nn ^ P“^^based under their own 

01 the order for ..., i„ the oo, o",, b^o. d' r * “'t * “"‘M*". h- re.eoa 

the orh,r oese beiog p»,l of the decree itLft* 'l!‘h7r *”‘t '“ 

a vah I or.ler as long as the deciMA rArr, • ^ cases, the or.ler is 

it would lose its force upon reversal of tha^ 'o both cases 

C73S]“ ri‘°»ro*p,"y sod°rerL“dS“ 

:re"ir;i^yi:,lTor r:, “.'■;ar srir bS'^™’ 

mor.gbge debt, which will g, to toe dlrAe h J amount of the 

monty, migot, before the decree is reverse Purchase- 

Court by any creditor of the mortgsg ,r in whith c 

^ubsaqusnt decree orde-ing redamptton' of ThI ^ V fact of any 

not be sufficient to reimburse the auction-purchTser ° Property may 

Then, again it may he that ths decree made af-er tho i 

decree, m execution of which the sale took ^at mav u' of the 
smaller amount, in wnioh case also ao orler fr!’ he for a very much 
mortgaged property would not reimburse the lucH^^ redsmption of the 

argued thaf; in such cases ihe Oourt nnt- . Iii was 

dkot ...SOP ,o.b.mngtb.,. it., .be r.h^Te.r.ltral,: e“ hi 
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to be held liable to reversal when a third party was the auction- 
purchaser. 

Then as to the second branch of the appellant’s contention, although 
it is true that the purchaser at a sale in execution of a mortgage decree 
may avail himself of the rights of the mortgagee, for certain purposes such 
as to meet the claim of any subsequent mortgagee, or other person claim- 
ing any right to the property created after the date of the mortgage, still 
it could not be said that he was for all purposes a representative of the 
mortgagee decree-holder; and in so far as the rights claimed by the 
auction-purchaser, are derivable from the mortgagee decree-holder, those 
rights will be available or not, according as the mortgage decree stands 
or not. In the present case no such question arises. 

VVe should add that though the ex parte decree was set aside it has 
subsequently been practically re-affirmed ; in other words, according to 
the facts found, it appears that tue same decree that was originally made 
would have been made if the suit had been a contested suit from the 
beginning. We should also add that the [739] defendant No. 1 who is 

the sola aopeilant before m. in her defence disclaimed all interest in the 
property sold. 

We are unable on the grounds suggested in the argument for the 
appellant to distinguish this case from the class of cases in which thq 
rule has been laid down that where a third party purchases in execution 
of a decree whilst that decree is in force, the subsequent reversal of that 
decree cannot affect his rignbs. The fact that the decree in execution of 
which a sale took place was an ex parte decree subsequently set aside, 
might perhaps under certain circumstances form a ground for distinguish- 
ing the case of such a sale from the cases cited. But it is unnecessary 
to consider this point, as it was nob raised in this Court or in the Courts 
below, and as, moreover, the aopsllanO before us in her written statement 
in the 6rst Gourd disclaimed all interest in the property sold. 

Too appeal therefore fails and must be dismissed with costs. 


S. C. G. 


Appeal dismissed. 


foe. 


APPELLATE CIVIL. 

Before Mr. Justice Ghose and Mr. Justice Banerjee, 

Assanullah Bahadur {Plaintiff) i;. Mohini Mohan Das and others 

{Defendants).^ [26th April, 1899.] 

Accretion topiren* estate. Assessmeyit of rent in resveftt of-Regu- 

IX of 1847 Act XXXI of 1859 — Tenaacy Act \ V1II of 1885). s. 62. 

In a suit brought by the taluhdar oE a certain mows i/i against the dwr-talufedar 
for a deolarai ion that ho was o.ititlod to got root at a certain rale annually, also 

inH^'nnr^n r tho alternative for compensation for use 

and Tn the disputed Und which was an accretion to the said nnmah, 

and in respect of which a settlement was msde with him by Government treating 

defence (in/cr-a/ia) was that tho suit was not maiu- 

of rent oonM ho \ was asso-^sed in tho Rest instance, and that no arrears 

weln Jhe parti^ relationship of landlord and tenant bet- 

.1 B.I.. B.,i. B.h.„ D,. d°;SS'rS •'*“™ 
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[740] Beld,thQ landlord could not treat it as a separate tenure altogether* that 
the increment was to be regarded as part of the parent estate, and treating it as 
part and paroe. of the parent estate he was entitled to get assessment of r6nt bn 

the disputed land; but he was not entitled in the suit to back rant or compensa- 
tion lor use and occupation. 

CRel.. 29 C. 247 (251); D., 19 C.UJ. 614.] 


m as lessee under Government, of a certain dearah mehal 

lU,y4^ of the Dacca Collecborate. from Auril 1891 to March 1901 sought 
to recover arrears of rent from 1299 B. S.. to 1302 B. S., at a certain rate 
specified in the plaint, by adjudication of his right to obtain the same, or 
at any other rate which, on enquiry, might be assessed bv the Court ’for 
toe use and occupation of the said mehal, during the period in suit 
Ihe allegation in the plaint was that he was the proprietor of chur Eam- 
poro bearing Towji No. 5035 of the Tipperah Collectorate as well as lessee 
under Government of the aforesaid dearah mehal which was contiguous to 
^:that the defendants were the dur-talukdars under him of asli chur 
Eampore ; that he attempted to collect rent from raiyats who held land in 
the said dearah mehal, but they refused to pay rent to him on the ground 
that they had paid their rent to the defendants for such land ; that the 
defendants were in wrongful possession of the said dearah mehal, by 
CO leoting rent from the raiyats ; that the defendants who were only dur- 

talukdars oi ash chur Eampore had no right to remain in possession of 

the dearah mehal by collecting rent from its raiyats without payment of a 
separate ^ainu. in respect of it for their use and occupation; that on 
measurement of the dearah mehal by his own men the sum of Es. 44-5 as. 

llpie, was assessed to be its annual 7a.w2a6aMiii, and that he was entitled 

,to recover the sum of Es. 39-14as. after having deducted Es. 4.10as as 

collection expenses from the defendants as provided for in their 'dur- 

talukdari pottah ; that the defendants, notwithstanding repeated demands, 

did not pay the said jama together with cesses and interest, and therefore 
the present action was brought. 

The defence mainly was that the suit was not maintainable unless a 
renta,! was assessed in the first instance, and that the plaintiff was not 

entitled to claim arrears of rent as there was no relationship of landlord 
and tenant between the parties The Munsif dismissed the suit, holding 
that inasmuch as there was no [74 1] relationship of landlord and tenant 

between the parties the action for recovery of arrears of rent would not 

110 « 


.U learned Subordinate Judge confirmed the decision of 

the first Court. 

Against this decision the plaintiff appealed to the High Court 

Babu Srinath Das, aud Babu Bussunt Kumar Bose, for the anDellant 

Babu Sarada Churn Milter and Babu Jnanendro Mohan Das for the 
respondents. * ” 

The judgment of the High Court vGhose and Baneejee, JJ ) was 
as follows: — • •/ vv^o 


1899 

APRID 26. 

Appel- 

IiATE 

Givtl. 

26 C. 739. 


JUDGMENT. 

« 

• plaintiff is the talukdar of mouzah chur Eampore, the defendant 

18 the dur-talukdar of that property. Certain lands accreted to chur 
Eampore, and the Government, having taken proceedings, as we understand 
under Act XXXI of 1858 and Act IX of 1847, settled the accretion 
treating It as a separate estate, with the talukdar, the plaintiff in the 
present case. Subsequently, this suit was brought claiming certain relief 8 


ym. 
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1899 as againsb the defendant, the dur-talukdar, in respect of the said 
AFBiii 26. increment. 

There are two or three contradictory statements in the plaint as to 

AppeL- fctie position of the defendant, but ultimately it treats him as one entitled 
LATE to hold the increment as tenant, and asks that it be declared that the 
Civil. plaintiff is entitled to obtain annually Rs. 39-14-11 as rent from the 

defendant in respect of such lands, and that a decree for rent in respect of 

26 C. 739. tbe years from 1299 to 1302 at the said rate be awarded. And as^an alter- 
native relief it asks for compensation for the use and occupation of the 
lands in question by the defendant. 

Both the Courts below have dismissed the suit, being of opinion, aS 
we understand their judgments, that neither under the Bengal Tenancy 
Act, nor under ‘the provisions of Reg. XI of 1825, is the plaintiff 
entitled to any of the reliefs claimed by him in his plaint. 

Referring to Reg. XI of 1825, s. 4, cl. 1, we find it enacted that when 
land is gained by gradual accretion, [742] whether from the recess of 
the river or of the sea, it shall be considered an increment to the 
tenure of the person to whose land or estate it is thus annexed, whether 
such land or estate be held immediately from Government by a zemindar 
or other superior landholder, or is a subordinate tenure held by any des- 
cription of under-tenant whatsoever. Provided that the increment of 
land thus obtained shall not entitle the person in possession of the estate 
or tenure to which the land may be annexed to a tight of property or 
permanent interest therein beyond that possessed by him in the estate 
or tenure to which the land may be annexed, " and so on. That is to say, 
the land thus formed by the gradual recess of a river or of the sea shall 
be considered an increment to the parent estate or tenure, or, in other 
words, it shall be regarded as a part of that estate or tenure, the land 
having been gained by gradual accession. 

Referring in the next place, to Act XXXI of 1858, under which the 
Government proceeded in settling the accretion with the landlord, we find 
that, though under s. 1 of that Act, it is competent to the Government to 
settle the increment as a separate estate, yet under s. 2 it is provided 
that : “ Nothing contained in the preceding section shall affect the rights 
of under-tenants in alluvial land under the provisions of cl. 1, s. 4 of 
Reg. XI of 1825. It shall be the duty of all officers making settlement of 
such land, whether the land be settled separately or incorporated with the 
original estate, to ascertain and record all such rights according to the 
rules prescribed in Reg. VII of 1822, and determine whether any and what 
additional rent shall be payable in respect of the alluvial land by the 
person or persons entitled to any under-tenure in the original sum,** and 
s6 on ; that is to say whatever may be the mode adopted by Government 
in settling the increment, it would not affect the rights of any under- 
tenant in the same property — rights which he may possess under the 
provisions of the Regulation just cited. 

Now what are the rights conferred by cl. 1, s. 4 of Reg. XI of 1825, 
upon an under-tenant to whose property land may accrete by gradual 
accession ? As we understand the [743] matter, the tenure-holder is 
entitled to possess the increment in the same right and upon the same 
footing as that upon which he holds the parent estate, see the oases of 
Gohind Monee Debia v. Dino Bimdhoo Shaha (1) and Oola 7 n Alt v. Kali 
Krishna Thaktir (2). What may be the limit of the demand which the 

-i— — , — — — — » 

' (1> 15 VV. R. 87. (2) 7 0.479 = 8 0. L.R. 617. 
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landlord is entitled to make as against the tenure-holder, is not clearly 
prescribed by the section. 

In this connection we may refer to s. 52 of the Bengal Tenancy Act, 
but before doing so it would be just as well to notice the last portion of 
cl. 1, s. 4 of Heg. XI of 1825, as it existed before it was repealed by 
the Bengal Tenancy Act. That portion ran as follows : Nor if annexed 
to a subordinate tenure held under a superior landholder shall the under- 
tenant, whether a Jchudlcdsht Tdiydt holding a TTiotcTdsi istetuTdTi tenure at 
a fixed rate of rent per bigha or any other description of under-tenant 
liable by his engagement or by established usage to an increase of rent for 
the land annexed to his tenure by alluvion, be considered exempt from the 
payment of any increase of rent to which he may be justly liable.” The 
substance of this portion seems to have been embodied with modifications 
in s. 52 of the Tenancy Act. That section runs thus : “Every tenant 
shall be liable to pay additional rent for all land proved by measurement 
to be in excess of the area for which the rent has been previously paid by 
him, unless it is proved that the excess is due to the addition to the 
tenure or holding of land which, having previousl> belonged to the tenure 
or holding, was lost by diluvion or otherwise, without any reduction of 
the rent being made.” Sub-clause (b) sneaks of abatement of rent which 
we need not consider. Then in cl. 2 it is provided that in “ determining 
the area for which rent has been previously paid, the Court shall, if so 
required by any party to the suit, have regard to the origin and conditions 
of the tenancy, for instance, whether the rent was a consolidated rent,” 
and so on, and then cl. 3 provides : “ In determining the amount added 
rn Court shall have regard to the rates payable by tenants 
L7MJ of the same class for lands of a imislar description and similar 
advantages in the vicinity, and in the case of a tenure-holder to the profits 
to which he is entitled in respect of the rent of his tenure, and shall not 

in any case, fix any rent which under the circumstances is unfair and* 
inequitable, and so forth. 


Now reading this section with Beg. XI of 1825 and Act XXXI of 
1858, to which we have already referred, it seems to us that, if the incre- 
ment is to be regarded, as we think it ought to be regarded, as part of the 
parent tenure, the landlord cannot treat the increment as a separate tenure 

it as a part and parcel of the parent tenure he 
can claim such relief as under the law he is entitled to obtain as against 
the tenure-holder. 

we think arise upon a 
consideration of the law upon the subject, let us see what are the reliefs to 

which the plaintiff in the present case is entitled. It seems to us in the 

first place that the plaintiff is not entitled to any back rent, and that for 

two reasons : first, there has been no contract between the parties as 

regards the separate payment of any rent in respect of the additional lands • 

and, secondly, because under the law the plaintiff cannot recover the rent 

of such additional lands separately from the original part of the tenure 

It has, however, been contended by the learned vakil for the appellant 

and at one time we were impressed by this contention, that, though the 

plaintiff may nob be allowed to recover back rent in the present suit, be 

may yet be allowed to obtain compensation for the use and occupation of 

the land by the defendant. But it seems to us that if we were to give effect 

to this contention, we should have to hold that the landlord is entitled to 

treat the additional lands as a separate property, for which he is entitled 

to receive from the defendant compensation for the use and occupation 


im5 


1899 

APBID 2Qt 

Appel- 

late 

OlVIL. 
26 C. 789. 
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1899 We think that the landlord ia not entitled to any such relief in the present 
APRIL 26 . case. Indeed, there can be no claim for compensation for use and ocou- 

pabion, seeing that the law makes the defendant a tenant of the accreted 
Appel- from the time of accretion, and the claim, if any. must be one for rent. 

LATE But then the plaintiff asks [745j for the assessment of rent upon the land 
Civil. in question. We are of opinion that there is no reason why he should 

nob be entitled bo this relief. The lands have formed as an accretion to 

26 C. 739. defendant’s tenure; rent must be assessed upon such lands, and the 

plaintiff cannot recover any rent from the defendants until it be in the 
first instance determined what is the additional rent he ought to pay for it, 
though, no doubt, if he had taken proceedings under s. 52 of the Bengal 
Tenancy Act, for the purpose of recovering rent in respect of the entire 
tenure, including the lands which have formed by way of accretion to the 
defendant’s tenure, relief might have been given to him after such inves- 
tigation as t!i 0 provisions of that section require. But the fact that he 
has not taken that course does nob, we think, disentitle him to a declaration 
how much additional rent should be paid for the land in question. In 
determining what is the additional rent which ought to be assessed upon 
the land the Court will have to be guided by the provisions of s. 52 of the 
Bengal Tenancy Act. indicating the principle upon which such additional 
rent may be claimed for any excess area in the occupation of a tenure- 
holder or a raiynt. We think it right and proper to remand the case to 
the Court of first instance with the view of determining what is the 
additional rent which the plaintiff, the landlord, is entitled to obtain from 
the defendant, the tenure-holder, on account of the lands which have 
accreted to his tenure. It will be open to both parties to adduce such 
further evidence as they may be advised to adduce. As regards the costs 
we are of opinion, having regard to the conflicting statements made in the 
plaint, as to tlie position of the defendant, and to the somewhat conflicting 
reliefs whicli the plaintiff asked for, that the ends of justice require that 
the respondent should have all the costs of this litigation up to the 
present stage. The costs which may be incurred in future will abide the 
result of the trial we now direct. 

We desire to add that, though this order of remand is expressly with 
the view of trying the question of assessment of rent upon the additional 
area in the occupation of the defendant, yet it would nob debar the Courts 
below from trying any other questions which legitimately arise between 
the parties in the case. 

s. c. G. Appeal allotved ; case reviajided. 
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26 C. 746. 

[746] CEIMINAL EEVISION. 

Before Mr, Justice Ghose and Mr. Justice Wilkins. OriminAJ^ 

Ebvisiok, 

W. B. Colville and others {Petitioners) v. Kristo Kishore 

Bose {Opposite-party)."^ [9fch May, 1899.] 26 C, 746» 

Revision — High Court's power of reviswn"~Presideney Magisirote^ Proceedings of^ 

Order tor further inquiry — Criminal Procedure Code ( Act V of 1898), ss, 423, 435 
and 439 — Letters Patent, Bigh Court, 1665, cl, 28. 

The High Court hag under ss. 435 and 439, read with s. 423 of the Criminal 
Procedure Code, the power to revise the proceedings of a Presidency Magistrate 
and order a further inquiry to be made. It has the same power under cl. 28 of 
the Letters Patent of 1865. 

[Dies.. 27 C. 126 (129) ; F., 36 C. 994 = 11 C.L.J. 50 (52) = 10 Or. L.J. 395 = 13 G,W.N. 

1221 = 3 Ind. Gas. 861 ; R., 27 B. 84 (86) ; Cons.. 14 Cr. L.J. 529 = 21 led. Gas. 

129 = 14 M.L.T 200 = (1913) M.W.N. 728; D., 34 A. 487 (489) = 10 A.L. J. 45 = 

13 Cr. L.l 479 = 15 Ind. Gas. 319.] 

The complainants filed a complaint against the accused before the 
Presidency Magistrate of Calcutta for having committed offences under 
ss. 417 and 418 of the Penal Code. The Magistrate, after hearing the evi- 
dence on behalf of the prosecution, was of opinion that no prima facie case 
had been made out against the accused and ordered his dischaige under 
S.253 of the Criminal Procedure Code. The complainants moved the High 
Court and a rule was granted for the purpose of considering whether the 
High Court had nob power to order a further inquiry into the matter, 
and also for determining whether the order of discharge made by the 
Presidency Magistrate should not be set aside. 

Mr. Garth, Mr. Zorah, and Babu Tar ah Chunder Chakrabati, for the 
petitioners. 

The judgment of the High Court (Ghose and Wilkins. JJ.) was as 
follows : — 

JUDGMENT. 

This rule was issued upon the Presidency Magistrate of Calcutta to 
show cause why his order discharging the accused should not be set aside 
in order that it may be considered whether this Court has not. under s. 15 
of the Charter Act, power to [747] order a further inquiry or otherwise 
deal with the matter as it may appear proper." As we understand this 
rule, it was granted fora double purpose, first, for the purpose of determin- 
ing whether the order of discharge made by the Presidency Magistrate 
should nob beset aside, and secondly, that it may be considered at the same 
time whether this Court has nob, under s. 15 of the Charter Act, power to 
order a further inquiry into the matter. So far as the first mentioned 
purpose is concerned, it seems to us, upon examining the judgment of the 
Presidency Magistrate, and after hearing Mr. Garth in support of the rule, 
nobody appearing on the other side to show cause, that the Presidency 
Magistrate has nob dealt with the matter before him in the way in which be 
should have dealt with it. He seems to have thrown out, in the course of 
his judgment, that he has no jurisdiction to take cognizance of the 
complaint, because the offence, if any, was committed at ^Shalimar 
within the jurisdiction of the District Magistrate of Howrah. But it 

• Criminal Revision No. 240 of 1899, made against the order passed by Syed 
Ameer Hossein, Esq., Presidency Magistrate of Calcutta, dated the 3rd of March 1899. 

mn 


1899 

May 9. 
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1899 appears to us that the monies having been received from the oomplain- 
May 9. ants’ firm at Calcutta, and the false accounts, as stated by the 

complainants, having been rendered in Calcutta, the Presidency Magis- 

Criminal trate had jurisdiction to take cognizance of the complaint in question. The 
“EeviSION. Magistrate has in this connection referred to the evidence of one 

Mr. Morse as showing that the accounts used to be sent to Kidderpore and 
u * fehe money drawn from that place. But, as we understand it, the transac- 
tions out of which this particular complaint has arisen are transactions 
which took place subsequent to the time of Mr. Morse and, therefore, are 
not affected by the evidence that was given by that gentleman. 

Then, as regards the grounds upon which the Magistrate holds that 
no prima facie case has been made out, we are of opinion that that ofiBcer 
has misguided himself. He seems to have been under the impression as 
if the main (if not the whole) question before him was whether the 
ac3U3ed was justified in paying the coolies at higher rates than the rates 
at which the complainant says they ought to have been paid. But, 
according to the case for the prosecution, as laid before us, there were no 
payments cnade by the accused at all to many of the coolies ; and it is 
further alleged that the accused, having made certain false [ 748 ] entries 
in the shape of payments made to the coolies, and having submitted his 
accounts at the head office in Calcutta, drew further sums of money from 
that office and, in that way, cheated the complainants’ firm of a consider- 
able sum of money. It seems to us that this part of the case has not 
been, as it ought to have been, gone into by the Presidency Magistrate; 
and that this ought no be now done. It follows, therefore, that the order 
of discharge is erroneous, and should be set aside. 

As regards the other purpose for which the rule was granted, it 
seems to us that, under ss. 435 and 439 read with s. 423 of the Code of 
Criminal Procedure, this Court has the power to revise the proceedings of 
the Presidency Magistrate, he being subject to the appellate jurisdiction 
of this Court. But beyond this, on referring to cl. 28 of the Letters Patent 
bearing date the 28th December 1865, it appears that this Court has 
the power to revise the proceedings of the Criminal Courts subject to its 
appellate jurisdiction. The Courts of the Presidency Magistrates are 
subject to our ai>D 0 lIata jurisdiction ; and it follows, therefore, that this 
Court has the authority to revise the proceedings now before us under the 
said clause of the Letters Patent, not s. 15 of the Charter Act, mention- 
ed in the rule, which was obviously a mistake for ol. 28 of the Letters 
Patent. With these remarks the rule is made absolute, the order of the 
Presidency Magistrate being set aside, and a further inquiry being directed 
into the complaint instituted. We further direct that the trial of this 
case should be held by the Chief Presidency Magistrate. Let the records 
be sent down to his Court. 

S* c. B. Order for further inguiry^ 
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26 C. 748 = 3 C.W.N. 741. 

CRIMINAL REVISION. 

Before Mr. Justice Prinsep and Mr. Justice Hill. 

Satish Chandra Rai and another {Petitioners) v. Jodtj 
Nandan Singh (Opposite party).^ [Isfc June, 1899.] 

WaYrani of arrest— ‘Criminal Procedure Code {Act V of 1899), s. 80 — ^Notification of 
substance of warrant — Penal Code {XLV of 1860), s. 226-B. 

[749] An arrest by a police officer without notifying the substance of the 
warranc to the person against whom the warrant is issued as required by s. 80 of 
the Criminal Procedure Code is not a lawful arrest, and a resistance to such an 
arrest is not an offence under s. 235 B of the Penal Code. 

[R., 16 P.R. 1904 (Or) ; D., 15 Or. L.J. 439 = 24 Ind. Gas. 175 = 25 Ind. Cas. 328 = 1914 
M.W.N. 498.] 

A WARRANT of arrest was issued for the purpose of obtaining the 
attendance of a person who was a party to certain proceedings under s. 110 
of the Criminal Procedure Code. At the time of making the arrest the 
police officer did not notify the substance of the warrant, as required by 
s. 80 of the Criminal Procedure Code, but merely showed the warrant, 
which he held in his hand along with other warrants, to the person to bo 
arrested. The petitioners resisted the execution of the warrant, and were 
convicted of an offence under s. 225 B of the Penal Code by the Deputy 
Magistrate of Faridpur. The District Judge on appeal upheld the conviction. 
The petitioners moved the High Court, and obtained a rule contending 
that the conviction under s. 225 B could not stand, inasmuch as the 
substance of the warrant under which the arrest was made was not notified 
to the person arrested as required by s. 80 of the Criminal Procedure 
Code. 

Mr. P. L. Boy, Mr, C. B. Das, and Babu Manmatha Nath Mooherjee, 
appeared on behalf of the petitioners. 

The judgment of the High Court (Pbinsep and Hill, JJ.) was as 
follows : — 

JUDGMENT, 

The petitioners were convicted by the appellate Court under s. 225 B 
of the Indian Penal Code. 

On this rule, we have to consider whether the conviction is a valid 
conviction because the arrest was not lawfully made within the terms of 
s, 80 of the Code of Criminal Procedure, inasmuch as when the police, 
officer, who was resisted, made the arrest, he did not notify the substance 
of the warrant which he held to the person to be arrested. As an authority 
for this, we have been referred to the case of Abdul Gafur v. 
Queen- Empress (1), in which it was held that an arrest so made is not a, 
lawful arrest, resistance to which is an offence under the Penal Code. The 
arrest here made was not for an offence for which a police [750] officer, 
was competent to make the arrest without a warrant. It was for the 
purpose of obtaining the attendance of a person who was a party to certain 
proceedings instituted under s. 110 of the Code of Criminal Procedure ; that 
is, who had been required to show cause why he should not give security 
for good behaviour. It has, however, been said that the person to be 

* Criminal Revieion No. 272 of 1899, made against the order passed by B. C. Mitter, 
Bsq., Officiating Sessions Judge of Faridpur, dated the 9th February, 1899. 

(1) 23 0. 896. 
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arrested, and the petitioners were aware that the police constable had a 
warrant of arrest, and that, although he did not notify its substance, ho 
showed it on the occasion of the arrest. We are not satisfied that this in 
itself would be sufficient to make an arrest valid without any notification of 
the substance of the warrant, or an opportunity given to the person to be 
arrested by showing him the warrant so that be might read it. In this 
case the warrant was held in the hand of the police officer along with six 
Other warrants, and tlius shown to him, and it was impossible for any one 
to know what the substance of the warrant may have been, or indeed for 
him to satisfy himself that the police constable really held a warrant for 
the arrest he was making. The conviction and sentence must, therefore, 
be set aside and the rule made absolute. 

S. C. B. 


26 C. 730 = 4 C.W.N. 446. 

APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr. J^istice Ameer Ali 


Chhatrapat Singh (Judgment-debtor) v, Gopi Chand Bothra 
AND OTHERS (Decree-holders) f20th March, 1899.J, 

Bengal Tenancy Act {VUI of 18S5). s. 148. cl. (h)^Assignee of decree --Trustees 
applf^tng for execution for benefit of assignor's heirs. 

The word “ assignee » as used in s. 148. cl. (/t). of the Bengal Tenancy Act. 
d069 not include trustees who execute decrees under an assignment which is not 
lor their own benefit but for the benefit of the heir of the assignor. 

[Appr., 35 C.m (739. 7401 = 7 C.D J 652 (655); R.. 33 0. 566 (F. B.) = 3 C.L. J. 470 = 

1^0 O.W.N. 547; 16 G.L.J, .360= 17 Ind. Gas. 343 (345) ; 18 C.Ij.J. 89 (92) • 9 Ind 
I'nd ^ (555) = 8 G.W.N. 531 ; 15 C.W.N. 994 = 10 

Rai Dhunput Singh obtained two decrees against the apppllant for 
arrears of rent on the 10th of July 1896, in respect of two [761] putni 
mehals situated in Pergunnah Haveli. On the 27th of June 1893 he had 
sold his right and interest in the said Pergunnah to oue Bhugwanbuti 
Ohowdrani. The above rent decrees were on account of rents due from 
the appellant for a period prior to the date of the sale. 

On the 19th of July 1896 Rai Dhunput Singh executed a deed of 
trust in favour of the respondents, by which he conveyed bo them various 
properties, both moveable and immoveable, upon certain trusts ; the above 
two decrees against the appellant were included in the said dead The 
following IS a copy of the deed without the schedule of properties 

Q- u Dhunput Singh Bahadur, sou of the late Babu Protao 

a»neh. by caste Oswal. by occupation zemindar, ko., inhabitant o‘f 
Azimgunge division Asanpura. Sub- Registry Baluchur. district Moorsheda- 

bad. execute this trust deed, z.e., (nyaspatra) in respoob of immoveable and 
moveable properties as follows 

nrnoJ H February of the year 1893, owing to the unjust 

proceedings of one Ivastur Chand. Rai Bahadoor. I being declared an 

Insolvr t Hon^ble High Court at Calcutta in its Original 

8_doi^^debfc8. By salQ andjnortBage, I have lately paid o£F a largo 

ProsId^SuboVinT„ 1897. against the orderoMB^u OhakradhaT 

ir-rosad. bubocd.nate J udge of Purnoah. dated the 2ad of September 1897. 
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amount of debt, but still I have debts to a large amount. It is necessary 1899 

for me to make a settlement for the purpose of liquidating the said debts in March 20. 

due (time). Owing to physical and mental uneasiness, I am personally 

unable to do business any more in a satisfactory way, and it is the wish AppbIj- 

of most of my creditors that I should make over my pronerties to the LATE 

hands of trustees, for the purpose of liquidating my debts. For all these GlVIL 

reasons, I make over all my immoveable and moveable properties, that is 

to say, all kinds of property of which I am now the owner, by appointing 26 C. 756 = 
as trustees Gopi Chand Bothra, son of the late Fakir Chand Bothra, by 4 C.W.N. 
caste Oswal, and Kirat Chand Srimal, son of the late Mogni Earn Srimal, MB. 
inhabitants of Azimgunge. occupation service, and Surja Coomar Adhikari. 
son of the late Bhagwan Ohunder Adhikari, by caste Brahmin, occupation 
service, now residing at Baluchur. The trustees, on being entitled to and 
coming into possession of all my properties as proprietors {maliks) 
and causing their names to be registered, &c., in the Collectorate. 

&c., according to law, shall pay my debts from the profits of the 
properties or by mortgage and sale of all or some of them ; and as 
to those sums which are due to me, they on becoming representatives 
in my place, shall realize amicably or by aid of Court, and shall hand 
oyer the same also to the extent practicable for the liquidations 
of my debts, and shall in the first place pay the expenses that may 
be incurred on account of doing all these acts, as well as on account 
[752J of litigation. They shall discharge debts by even selling those 
properties which I have mortgaged. As to those properties which may be 
left as surplus, or which it may be unnecessary to sell, they are to give 
back the same to me or to my heir Sriman Maharaj Bahadoor. I give 
below a list of the properties, of which I am now the owner, but if owing 
to mistake any property be omitted from the list, it shall also be included 
in this trust deed. Prior to the liquidation of my debts, neither I nor my 
heir shall be able to interfere with the acts of the trustees, and unless they 
commit an act of waste, neither I nor any of my representatives shall be 
able to revoke the said trust; the trust shall operate in an irrevocable 
way. For preparing a list of my debts, the trustees shall ascertain (the 
same) by inspection of my khata papers, and shall not acknowledge any 
debts nob covered by rokas, katchittas or hundis, bearing the signature of 
me or of my 7nuv,ib go77i(ishto.s or decrees. As to any arrangements which 
the trustees may make, with respect to the preservation and supervision 
of the properties, neither I nor anybody else shall make objections to the 
same, and they may according to their wish, dismiss the old amlas and 
appoint new amlas. As to the sale of the properties, they may sell 
properties to any one whom they like at the value which they may think 
to be proper, and any kobala signed by them and which is registered shall 
have the same force as one bearing my signature or the signature of my 
representatives. If it be necessary to borrow money by mortgaging 
properties, the trustees shall do the same, but the interest on such mort- 
gage shall nob exceed Es. 9 (nine) per cent, per annum. As to the 
realization of the moneys remaining due, the trustees have become the 
representatives in my place and they shall act by using their respective 
names as trustees. This trust deed shall remain in force until my debts 
are satisfied, that is to say, not only during my lifetime, (but) also after 
my death, and my heirs and representatives shall be bound by the terms 
of this trust-deed. If all or any of the trustees be willing to give up the 
trust, they must appoint another trustee and he shall act according to the- 
trust. But if any of the trustees should resign without appointing another 
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trustee, or if he should die before the appointment of another trustee, then 
any person whom I, during my lifetime or after my death, my widow Bani 
Mina Kumari or my youngest son Maharaj Bahadoor, if he had (?) of age, 
may appoint as trustee, shall be the trustee. This trust-deed shall be 
treated as a deed of conveyance of property. As to those landed properties, 
joten and jummas which are made over to the hands of the trustees under 
this trust deed, they shall be the persons fully entitled to realize the 
arrears and outstandings, (fcc., and all kinds of dues relating to them. To 
this effect I execute this trust deed in a sound state of mind. 

Dated the 5th Srabun 1303, corresponding with the 19th July 1896, 

Dhunput Singh died in the month of September 1896, and on the 
3rd of December following the trustees, respondents, applied [ 753 ] for 
execution of the said two decrees. The appellant, judgment-debtor, 
raised several objections, contending amongst other things, that, under 
s. 148, cl. (h) of the Bengal Tenancy Act, the application for execution 
of the decree by the trustees was not maintainable inasmuch as the 
landlord’s interest in the land had not become vested in them. 

The Subordinate Judge overruled the objections and ordered the 

execution of the decrees. 

The judgment-debtor appealed to the High Court, 

Dr. Rash Behari Ghose and Babii Joy Gopal Ghose^ for the appellant. 

Babu Saroda Churn Milter and Babu Pramatha Nath Se?^, for the 
respondents. 

The following judgments were delivered by the High Court 
(Macpherson and Ameer Ali, JJ.) : — 


JUDGMENTS. 

Ameer Ali, J. — This appeal arises out of an application for execu- 
tion of two decrees obtained by one Rai Dhunput Singh Bahadoor against 
the present appellant in respect of certain putui rents. The application is 
dated the 3rd of December 1896. 

It appears that on the 27th of June 1893 Rai Dhunput Singh, who 
was the owner of Pergunnah Haveli within which the putni niehals are 
situated, sold his right and interest to one Mussammat Bhagwanbuti 
Chowdrani. On the 10th of July 1896, he obtained the decrees in question 
for the rents due from the appellant for a period prior to the sale ; and on 
the 19th July 1896 he executed a trust deed in favour of one Gopi Chand 
Bothra and others by which he conveyed to them various properties, both 
moveable and immoveable, upon certain trusts. The two decrees against 
the appellant were included in the said trust deed. 

Dhunput Singh died in September 1896; and on the 3rd of December 
following, as already stated, the trustees applied for execution. 

On tbe 3rd March 1897 a petition of objection was put in on behalf 
of the judgment-debtor in which he contended, /irsi, that the trustees* 
power came to an end on the death of Dhunput Singh, and that, therefore, 
they had no authority to apply for [ 764 ] execution ; seooyidlyt that the 
decree-holder s adult sons, Gunpat Singh and Nurput Singh, together with 
his minor son, Maharaj Bahadoor Singh, were his legal representatives I 
thirdly ^ that, inasmuch as the judgment-debtor's right in the properties had 
already been sold, and purchased by one Bibi Jarao Kumari Saheba, the 
respondents were not entitled to proceed against the tenure ; fourthly % 

that under s. 148, cl. [h) of the Bengal Tenancy Act, the application for 
execution of the decree on behalf of the trustees was not maintainable* 
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Upon these objections the Subordinate Judge laid down the following 1899 
points as arising for determination : — March 20. 

“ 1st , — Is the application for execution of the decree on behalf of the 

trustees maintainable?” Appel- 

2nd . — If maintainable, whether the decree under execution can LATE 
be treated as a first charge on the properties sought to be sold, and OlVIL. 
whether they should be considered rent decrees?” 

“ 3rd . — Whether Maharaj Bahadoor alone is legal heir and 26 0. 750= 
representative of the deceased Babu Rai Dhunput Singh, the original ^ C.W.N. 
decree-holder ?” 446. 

* 4ih . — Whether a subsequent application by Maharaj Bahadoor for 
■being added as an applicant, remedies the defect which the judgment-debtor 
seeks to press ?” 

It is to be noticed that on the 7th of August 1897 Maharaj Bahadoor, 
the infant son of Dhunput, joined in the application for execution. 

The Subordinate Judge holds that the power of the trustees did not 
expire with the death of Dhunput, and that the trustees are entitled to 
execute the decrees ; he holds further that inasmuch as the rents for which 
the decrees were obtained accrued when the relationship of landlord and 
tenant existed between Dhunput and the judgment-debtor, the lien still 
continues and that the trustees are entitled to enforce the same. He also 
bolds that any technical defect in the application arising fi’om the non- 
joinder of the personal representatives of Dhunput was cured by the fact 
of Maharaj joining in the application. And the learned Judge accordingly 
overruled the judgment-debtor’s [755] objections, directed execution of the 
decrees at the instance of the trustees and Maharaj Bahadoor, and declared 
that the putni tenures were liable to be sold in execution of those decrees. 

The judgment-debtor has appealed to this Court. His case has been 
■argued with considerable ingenuity, and the same objections which were 
taken in the Court below have been pressed before us. 

I think, however, that those objections are not tenable. 

First, with regard to the authority of the trustees the contention is that 
they were merely agents of Dhunput Singh, and that consequently upon 
the death of Dhunput the agency came to an end, and the trustees became 
practically officio, all authority vesting in them by virtue of the trust 
deed falling to the ground. In my opinion this argument proceeds upon 
a somewhat fallacious reasoning. The passages cited from Lewin on 
Trusts must be read with the documents on which the cases referred to in 
the text-book proceeded. Each case must, it seems to me, be dealt with 
upon its own special facts ; and we have, accordingly, to see what the 
document in the present case directs and provides. In other words, we 
must see whether, as is contended by the appellant’s pleader, it only gives 
to the trustees an authority to do certain acts constituting them merely as 
his agents for certain purposes, or whether, as the learned Subordinate Judge 
finds, it conveys a legal estate to the trustees and virtually amounts to 
an actual transfer in their favour, subject to certain trusts. For this 
purpose it is necessary to refer to the terms of the trust deed. It begins by 
reciting that the executant Dhunput was largely involved in debt, and that 
it was necessary for him to make a settlement for the purpose of liquidating 
the same and accordingly, as he himself was ** unable to do business 
any more in a satisfactory way,” and it was the wish of most of his credi- 
tors that he should makeover all his properties, moveable and immoveable, 
that is to say, all kinds of properties of which he was then the owner,” to 
certain trustees for the purpose of liquidating his debts, be, accordingly, 
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1899 made over all his immoveable and moveable properbies to the persons therein 
March 20. named. The deed then goes on to provide that che trustees were to hold 

possession [756] of all his properties as proprietors, to get their names 

AppeIj- registered in the coUeotorate, and pay the debts from the profits of the pro- 
LATB perties or by mortgage and sale of all or some of them. After the debts 
Civil. were discharged they wei*e to give hack the surulus or whatever remained 

to Dhnnput or his heir, Maharaj Bahadoor. The deed then declares that 

26 C. 750= neither fio nor his rei resentatives shall be able to revoke the said trust, 

4 C W.N. and that it shall operate in an irrevocable way. And it then goes on to 
446. state as follows : — 

Tnis trust deed shall remain in force until my debts are satisfied, 
that is to say, nob only during my lifetime Ibut) also after my death and 
my heirs and representatives shall be bound by the terms of this brush 
deed. If all or any of the trustees be willing to give up the trust they must 
appoint another trustee and he shall act according to the trust. But if 
any of the trustees should resign without appointing another trustee, or if 
he should die before the appointment of another trustee, then any person 
whom I, during my lifetime or after my death, my widow Bani Mina 
Kumari or my youngest son Maharaj Bahadoor, if he had (?) of age, may 
appoint as trustee, shall be the trustee. And it winds up by declaring; 
“This trust deed shall be treated as a deed of conveyance of property. 
As to those landed properties jotes and jumvias, which are made over to 
the hand of the trustees under this trust deed, they shall be p'^rsons fully 
entitled to realize the arrears and outstandings, t^c., and all kinds of dues 
relating to them. To this etfeot I execute this trust deed in a sound state 
of mind. ” 

Upon the terms of the deed there can he no doubt that it purports 
to convoy to the trustees, absolutely, the properties covered by it subject to 
certain trusts. In my opinion there is no ground whatsoever for saying 
that it was merely an authority to the so-called trustee? to do certain 
acts, which authority ceased with the death of the principal. The properties 
were conveyed to the trustees for the purpose of discharging his debts, and 
then returning any residue left either to Dhunpub or his heir. It was to 
he irrevocable on the part of his heirs and representatives, was to take etfeot 
as a conveyance, and was to continue in force, not only in his lifetime, but 
after his death, until the purpose for which [757] it was executed had 
been fully discharged. In my opinion there is no ground for contending 
that the trustees under such a conveyance had no power to execute the 
decrees I hold, therefore, that the first objection is wholly untenable. 

It is also clear from the recitals contained in the document printed ab 
p. 44 of the Paper Book, which bears date the 30r.h June 1893. and from 
the entire evidence of the record, that the two adult sons of Driunput sepa* 
rated from him in 1887, and ceased to have any interest wliatsoever in the 
properties covered by the deed of trust, and that Maharaj Bahadoor, 
Dhunput^s minor son, alone is the person entitled to the benefit of the 
trust. N ) question of limitation is raised in this case. Maharaj has by a 
petition joined in the application for execution ; and I think the learned 
Judge in tlie Court below was right in holding that Maharaj, in conjunc- 
tion with, or separately from, the trustees, was entitled to execute the 
decrees obtained by his father. 

It was contended that under cl, {h) of s, 148 of the Bengal Tenancy 

Act the trustees were not entitled to execute the decrees. That clause 
runs as follows : — 

" {h) Notwithsbanding anything contained in s. 232 of the Code ol 
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Civil Procedure, an aDoHcation for the execution of a decree for arrears 
obtained by a landlord shall not be made by an assignee of the decree 
unless the landlord’s interest in the land has become and is vested in him.” 

In my opinion there is no force in this contention. From one point 
of view the trustee is an assignee, inasmuch as the property is conveyed 
to him as has been done in this case. But to my mind the Legislature 
never intended to include in the word assignee ” used in cl. (/t) persons in 
whom a legal estate was vested by an act of the owner, but who had no 
independent interest in the property. I think that the provision in question 
applies only to outside purchasers for consideration. 

There remains then only one question to consider, namely, whether, 
in view of the fact that the pztUii meho.l had been sold in execution of a 
money decree and purchased by one Bibi Jarao Kumari, the applicants 
are entitled to proceed against the tenures for the satisfaction of their rent 
decrees. As the learned [758] Judge points out certain rents had become 
due from the appellant whilst he held the tenure. After Dhunuut trans- 
ferred the property to Mussammat Bhagwanbuti Chowdrani he obtained 
decree for these rents. The sale of these tenures in execution of money 
decrees could nob release the tenures from the lien which had already 
attached to them. Further it seems to me that as the appellant contends 
he has lost the property ha is not entitled to raise the question that the 
tenures aro not liable bo sale in execution of these decrees. 

The applicants are clearly entitled to have execution of the decrees ; 
and I should accordingly dismiss the appeal with costs. 

MacpherS(JN, J. — I agree that the appeal must fail. We are asked 
to hold that the Court could nob act upon the applications for execution, 
because the trustees had no authority to make them, and the want of 
authority was not cured by the subsequent joinder of Maharaj Buhadoor. 
Also that the Court was wrong in declaring that the putni mehals could 
be sold under the provisions of the Tenancy Act. First, because the 
applications were in direct contravention of the provisions of cl. (7i), 
s. 148 of that Act, the original applicants being assignees of the decrees 
in whom the landlord’s interest had not become vested ; secondly, because 
the decrees were not decrees for rent within the meaning of the Act as 
Dhunpub was not at the time when he obtained them the landlord of the 
appellant the judgment-debtor. 

By the deed of the 19bh of July 1896, Dhunpub made over the 
decreets in question, and all his property to the applicants for execution, 
in trust avowedly for the payment of his debts, and the surplus was to be 
returned to him, or his heir Maharaj Bahadoor, when the debts were 
satisfied, bub not before. The effect of this deed as a trust for the payment 
of debts was considered in the case of Finlc v. Maharaj Bahadoor (1), 
That was a suit brought by the receiver of an estate to recover the money 
due on three hundis drawn by Dhunpufc. The claim on one of the hundis 
was barred by limitation — unless the creditor could, as he attempted to 
do, take advantage of the trust deed. It was not [7593 proved that the 
deed had been communicated to the creditors or assented to by them, and 
the Court held that the creditor was nob a beneficiary under the deed 
and could not take advantage of it. We are now asked to go a step further, 
and to hold, at the instance of a debtor to the estate, that the deed was 
wholly inoperative, or that it at all events became so on the death of 
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1899 Dhunpufc, and this solely for the purpose of determining whether the 
March 20, Court could execute tha decrees on the application of the trustees. 

There is no doubt as to the execution of the deed which purports to 
Appel- convey the properties, and to be very much more than a deed of agency, 
DATE it has never been questioned by Maharaj Bahadoor, who putting the 
Civil. creditors on one side, appears to be the only person who could question 
— “ it, and there is no proof that it has not been acted on. The proof is, in- 

c*w <3eed, the other way. It seems to me unnecessary in this proceeding to 

^ MR what the legal effect of the deed may be as regards the properties 

affected by it. There was. I think, a perfectly good application for exe- 
cution under s. 232 of the Civil Procedure Code, and the Court might 
have acted upon it if it thought fit to do so. The judgment-debtor, 
it is true, objected, and said there had been no valid assignment, but the 
transferor, or rather his representative, then joined in the application, 
and by so doing and in the absence of any question of limitation, put an 
end to the necessity of any further discussion as to the validity of the 
transfer. It is said that as Dhunput left two other sons Maharaj Baha- 
door is not his only representative. It appears that in 1887 there was a 
family settlement by which the two elder sons took a portion of the pro- 
perty, and agreed not to claim any part of what was left in Dhunput's 
possession or was afterwards acquired. It is argued that this operated 
only as an agreement which must be enforced in the regular way. The 
sons are not before us, and do not appear to have claimed any part of 
the property covered by the trust deed. They assert no interest in these 
decrees, and their rights, if any, are not prejudiced by allowing the execu- 
tion. So far as appears they have no rights, and I see no reason why 
the decrees should not be executed on the applications before us. 

Gan they then be executed as rent decrees ? Section 148, cl. (h) 
of the Tenancy Act. enacts that “notwithstanding [760] anything 
contained in s. 232 of the Code of Civil Procedure an application for 
the execution of a decree for arrears obtained by a landlord shall not 
be made by an assignee of the decree, unless the landlord’s interest in the 
land has become and is vested in him.” The landlord’s interest in the 
land IS not vested in the trustees, and it is argued that their applications 
for execution were inadmissible by an express provision of law, and that 
the subsequent joinder of Maharaj Bahadoor could not make them good 
applications under the Tenancy Act. Dhunput, it may be observed, had 
parted with his interest in the land before the decrees were obtained, but 
It cannot, on that ground, be successfully contended that he could not 
have executed the decrees under the provisions oftheTenanov Act, by the 
sale or the tenures in respect of which they were obtained. The relation- 
ship of landlord and tenant existed during the period for which the rent 
was claimed, the rent was due to him as landlord, was decreed to him as 
such and it was a charge on the tenures. The only question, therefore, 
IS whether, having regard to the provisions of s. 148, cl. ih) of the Tenancy 
Act, the applications should have been rejected. I agree that the word 
assignee as used in that section does not include persons in the position 
or the applicants, who are executing the decrees under an assignment, 
which 13 not for their benefit, but for the benefit of the heir of their 
assignoi. ^ *0 deed does not, as the appellant contends, create a trust 

Maharaj Bahadoor is now the only benefioiarv under it, 
and the applicants are trustees for him. He could certainly have applied 

the trnef Without infringing the provision of s. 148, and to hold that 
the trustees could not do so would be. I think, to give the section a 
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wider scope than it was intended to have. He, moreover, has now 
joined in the application. 

It is not alleged that the tenure has been sold for any arrears which 
have since become due, and the sale of the judgment-debtors’ rights and 
interests, if there has really been any such sale, would not prevent the 
sale of the tenures in satisfaction of these decrees. For the above reasons 
I consider that the appeal fails and must be dismissed with costs. 

S. C. B. Appeal dismissed. 
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[761] APPELLATE CIVIL. 

Before Mr, Justice Bampini and Mr , Justice Handley, 


Digambar Mahto (Plaintiff) y, JHARI Mahto and others 

{Defendants),"^ [2nd June, 1899.] 

Landlord and tenant — Kotfa raiyats in Manhhum — Ejectment’^ Sufficitncy of notice to 
quit — Act X of 1859. 

There is no authority for the proposition that notice to quit to a kotfa raiyat 
in Manhhum must be a six months* notice. Such a raiyat is only entitled to a 
reasonable notice.** What is a reasonable notice is a question of fact, which 
must be decided in each case according to the particular circumstances and local 
customs as to reaping crops and letting land. 

Kishori Mohun Roy Chowdhry v, Eund Kumar Ohosal (1), distinguished. 
Jagut Chunder Roy v. Rup Chand Chango (2), Radha Qobind Koer v, Rakhal 
Das Mukkerji (3), Bidhumukki Debea Chowdhrain v, Kefyutullah (4), vkud Kali 
Kishen Tagore v. Golam Ali (5), referred to and followed. 

tR., 16G.L.J. 30 (32) = Hind. Gas. 368; 8 C.W.N. 774 (P.B.) ; D., 17 C.W.N. 1073 = 20 
Ind. Cas. 363.] 


This was a suit for a declaration of the plaintiff’s title to, and for 
recovery of khas possession of, certain lands in Manbhum. The plaintiff 
alleged that the defendants were holding the land under him as korfa 
raiyats at a yearly rent, and that he had given to the defendants more 
than a month s notice to quit. The defendants alleged that they were 
not korfa raiyats, but held the land in ancestral noyahadi right, 

and further contended that the plaintiff’s claim was barred by limitation, 
and that the notice was not sufficient and therefore invalid. 


The Munaif found that the suit was not barred, and that the notice 
was valid in law, but that the defendants being junglehari raiyats could not 
be ejected. 

On appeal, by the plaintiff, the Subordinate Judge dismissed the 
^ippeal, holding that, even assuming the defendants to be [762] korfa raiyats 
the defendants were entitled to six months’ notice according to the decision 
in Eishori Mohun Boy Ghowdhry v. Nund Kumar Ghosal (1). 

From this decision the plaintiff appealed to the High Court. 

Babu Sarada Charan Mitter (and Babu Digambar Chatter jee), for the 
appellant. — The Subordinate Judge ought to have decided whether the 
notice given was resonable or not, and not upon a hard and fast rule, which 


* Appeal from Appellate Decree No, 60 of 1898, against the decree of Babu Sarado 
Prasad Chatterjee, Subordinate Judge of Manbhum. dated the 9th of December 1897, 
reversing the decree of Babu Sasi Bhusan Chatterjee, Munsif of Furulia, dated the Idth 
May 1897. 

(1) 24 0.720. (2)9 0.48. (3) 12 0.82. (4) 12 0.93. (6) 13 0.3. 
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he found in Kishori Mohun Roy Chowdhry v. Nund Kumar Gkosal (1). 
The case relied upon by the lower appellate Court came from the District 
of Dacca, and in it there was a tenancy-at-will, and the subject of the 
tenancy was not agricultural, whilst the present case came from Manbhum, 
in which the provisions of Act X of 1859 prevail. The cases of Jagul 
Chunder Roxj v. Rap Chand Chango 12). Radha Gohind Koer v. Rakhal Das 
Mukherji (3), Bidhximukhi Dahea Chowdhratn v. Kefytullah (4), and Kali 
Kishen Tagore v. Golam Ali (5). show that the question to be decided is 
whether the notice is reasonable. 

Baba Nolim Ranjan Chatterji, for the respondent. — In Kishori Mohim 
Roy Choiodhry v. Ntmd Kumar Ghosal (1) the learned Judges decided that 
for a tenancy reserving an annual rent six months’ notice should be given, 
and in the present case also there is a tenancy with an annual rent 
reserved. Hence the lower appellate Court was quite right in relying on 
that case. 

The judgment of the High Court (Rampini and Handley. JJ.) was 

as follows : — 

JUDGMENT. 

This is an anplication against the decision of the Subordinate Judge 
of Manbhum. dated the 9th December 1397. The suit was one for the 
ejectment of korfa raiyats, who held at a yearly rent of Rs. 5-6 annas 10 
gundas, and the Subordinate Judge has dismissed the plaintiff’s suit on the 
ground that the notice to [763] quit served upon the korfa raiyats was 
insufficient, being one of about two months. 

The learned Subordinate Judge held that in this case the defendants 
wore entitled to six months’ notice expiring at the end of the year of the 
tenancy before they could be ejected from their holding, and in support of 
this view he relies on the case oi Kishori ^lohuii Roy Chowdhry v. Ifund 
Kumar Ghosal (Ij. 

The learned pleader for the appellant has, however, pointed out to us 

that the case referred to is no authority for the decision at which the 

Subordinate Judge has arrived. The present case comes from Manbhum, 

where the provisions of Act X of 1859 prevail ; but the case of Kishori 

Mokuxi Roy Chowdhry v. Nuxid Kumar Ghosal referred to above, is one 

coming from the district of Dacca, in which the defendant was a tenant-at 

will, and in which the subject of the tenancy was certainly not agricultural 

land, otherwise the provisions of the Bengal Tenancy Act would have been 
applicable. 

The cause of action in that suit arose from the fact that the defend- 
ants had built a pucca posta and ghat upon the land, and the learned 
Judges who decided that case said that it did not oome under the Tenancy 
Act, but under the purview of the case of Rajemdronaih Mookhopadhya v. 
Bassider Rhuyyian Khoyidkhar and they therefore held that there 
eing no authority to the contrary in this country, we see no reason, nor 
has any reason been suggested, why the rule of English law should not be 
applicable to such a tenancy as the present in this country, and we think 
that SIX months, terminating at the end of the year, is the notice to which 
the tenant under such a tenancy as that in this case is entitled.” 

Ve, however, do not think that this is any authority for a sis months' 

nojice being lequired in a case coming from Manbhum, in which the 
Qeie ndaots are korfa raiyats. 

(2) 9 C, 48. 

(6) 13 0. 3. 


(1) 24 C. 720. 
(1) 12 0.93. 


1088 


(3) 12 C. 82. 
(6) 2 0. 146. 






The question of notice to quit in cases coming under Bengal Act 1899 
YIII of 1869, which Act is similar to Act X of 1859, has [764] been June 2. 

considered in several cases. The first of these cases is Jagtit Chzmder Roy 

V. Rup Chand Ghango (1), in which the learned Judges laid down this rule : Apped- 
We think that the result of the cases is this, that such a raiyat is entit- LATE 

led to a reasonable notice. What is a reasonable notice is a question of GiViL 

fact which must be decided in each case according to the particular 

circumstances and the local customs as to reaping crops and letting land. 26 C. 761, 
In the present case a three months’ notice was given, and there was no 
contention that at the time when that notice expired, any crop was upon 
the ground, the necessity of removing which would have made the notice, 
under the circumstances, unreasonable.” 

This case ha? been followed in the cases of Radha Gobind 
Koer V, Rakhal Das Mukerji (2), Bidhumukhi Dabea Ghowdhrain v. 

KefyitcUah (3), and Kali Kishen Tagore v. Golam Ali (4). 

Wa think that these cases lay down the rule which is applicable to 
the present case, and we, therefore, set aside the decision of the Subordind,te 
Judge and remand the case to him for a decision according to the law 
applicable to this case. He must consider what in the circumstances is a 
resonable notice to quit, and decide the case accordingly. 

It the notice is unreasonable, he should dismiss the suit ; otherwise, 
he should dispose of the other issues which arise in the case. 

Costs will abide the result. 

M. R. M. Gase remanded. 


26 C. 764. 

MATRIMONIAL JURISDICTION. 

Before Mr. Justice Stanley. 

Stevenson v. Stevenson. [8th and 19th June, 1899.] 

Practice— Divorce AcHlV of s. Alimony pendente lite, Ar plication for— 

Denial of means by respondent — Reference to Rtgislrar — Respondent ordered to 
attend Court for cross-examination as to his means. 

On an application alleging means made by a petitioner, the wife, for 
alimony pendewfe lite the respondent denied means. The Court refused to [765] 
refer the matter to the Registrar to inquire and report, but ordered the respond* 
ent to attend Court for cross-examination as to his means. 

This was a wife’s petition for divorce. Before the hearing the 
petitioner applied for alimony pendente lite on an afi&davit setting out 
that the respondent had means. The respondent by his affidavit in reply 
swore he was without means, dependent on his relatives, and out of 
employment. 

Mr. Bell^ for the petitioner. 

Mr. Knight, for the respondent. 

Mr. Bell asked for the usual order of reference to the Registrar to 
determine the amount of alimony. 

Mr. Knight, contra, — I submit this is not a question of amount. 
The respondent swears he has nothing, and is out of employment. The 
respondent could easily be examined in Court without referring the 
matter to the Registrar. I would ask the Court not to refer the matter, 

(1) 9 0. 48. (2) 12 C. 82. (3) 12 C. 93. 4) 13 C. 3. 
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bub dispose of it on the motion. This is the English practice, see Gaynor 
V. Gay7iorX\), a much stronger case than this, as the respondent there 
had an appointment, bub was on leave. Fletcher v. Fletcher (2). There 
also the respondent was holding an appointment, though at the time he 
was on leave. To refer the matter under the existing circumstances 
would be simply putting the parties to needless, costs. 

Mr. Bell , — The practice of the Court has been bo refer in all cases. 

Stanley, J. — I certainly shall not order an idle reference. Let the 
respondent attend Court for cross-examination as to his means next 
Monday week. 

On the day fixed the respondent attended as ordered and was put 
in the witness-box by Mr. Knight. 

Mr. Bell . — I do not desire bo cross-examine the respondent. 

Mr. Knight . — Then the application must be dismissed. I do nob ask 
for costs. 

OEDER. 

Stanley, J. — Counsel on behalf of the petitioner states that he does 
nob desire to cross-examine the respondent. The respondent [766] 
has filed an affidavit in which he states that he is without any means 
whatever. The application must consequently be dismissed. I reserve 
the question of costs. The petitioner to have liberty, if such liberty be 
required, to renew the application at any future time. 

Attorneys for the petitioner: Messrs. S. J. Leslie d Sons. 

Attorneys for the respondent; Messrs. Sanderson d' Co. 

T ). s. 


26 C. 766. 

ORIGINAL CIVIL. 
Before Mr. Justice Stanley. 


Dwarka Dass Agurwallah V . GiRisH Chunder Roy 

[7th July, 1899.J 

Practice — Deposit by defendant of money in Court in satisfaeiion of claim^Right of 
plaintiff to drav) out such money aiid prosecute suit for balance claimed— Discretion 
of Courl—Code of Civil Procedure (Act XIV of 188‘i), ss. 377, 379. 

Suit for recovery of Rg. £.500 on three promissory notes. Defendant pleaded 
minority at the date of the transactions, denied all’ liability, also denied receiv- 
mg Rs, 5.500. but admitted receipt of Rs 1.500. which sum together with interest 
ho tendered to the plaintiff in full satisfaction of his claim On refusal by the 
plaintiff to accept that sum it was paid into Court. The plaintiff then applied 
to the Court for payment to him of the said amount. The defendant contended 
that the amount should be kept in Court pending the bearing, as all liability was 
aenied, and offered to pay interest if plaintiff succeeded in his suit. 
lieicl^ that the plaintiff was entitled to take the money out of Court* 

This suit was instituted by the plaintiff aaainst the defendant for 
the recovery of tho sura of Ks. Tj.SOO and interest due on three promissory 
notes, dated tho 29th June 1895, the defendant heinj; an infant his written 
statement was filed through his guardian ; the execution of the three 
pranissory notes was admitted, hut the defendant denied all liability and 

(1) (1862) 31 L J.P. & M. 144. 
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{inter alia) alleged that) the sum of Rs. 5,500 had never been advanced as 
alleged. He admitted having received Rs. 1,500, and alleged that the 
plaintiff was aware of his being a minor at the date of the transactions. 
He further pleaded that tlie plaintiff had instituted [767] a suit against him 
on one of the notes in the Small Cause Court at Calcutta, and had with- 
drawn it without leave to institute any further suit, and in consequence 
thereof the claim so far as that note was concerned was barred. Upon 
the defendant coming of age the guardian was discharged, and the 
defendant filed an additional written statement, wherein he adopted the 
defence set uo by his guardian, and further stated that he had on the 22nd 
March 1899 tendered the sum of Rs. 1,836, being the sum of Rs. 1,500, 
which he admitted he had received, and interest thereon up to the 
said 22nd March 1899, to the plaintiff, stating that though he was advised 
he was in no way liable to the plaintiff, and denied any liability, he 
had in fact received that sum and was ready and willing to return it 
with interest thereon, and that he accordingly tendered that sum 
on condition that the plaintiff should enter up satisfaction for the full 
amount of his claim in the suit, and had informed the plaintiff that if 
he refused to accept the said sum it would bo paid into Court on the 
same condition. He also stated that owing to the plaintiff refusing, he 
had accordingly brought the money into Court, and while still denying all 
liability he was willing that the plaintiff should be paid the same and 
allowed to take it out of Court, provided the amount was accepted bv him 
in full satisfaction of all his claims in this suit. Simultaneously' with 
filing his additional written statement the defendant paid the amount into 
Court, and the order giving him leave to do so was dated the 11th April 
1899, and drawn up in the usual form, and while referring to the additional 
written statement ordered that the defendant be at liberty to pay to the 
Comptroller-General to the credit of this suit the sum of Rs. 1,836 admit- 
ted by him in his additional written statement to be due to the plaintiff. 
The money was paid into Court by the defendant on the 28th April 1899 
The plaintiff on the 7th July 1899 applied in Chambers for payment to 

him of the said sum of Rs. 1,836, with liberty to him to prosecute the suit 
for the remainder of his claim. 

Mr. R. Mitter, for the plaintiff. 

Mr. Hyde, for the defendant. 

Mr. Milter . — The plaintiff \a entitled to draw the sum out of Court 
and prosecute his suit with regard to the rest of his claim [768] (see ss. 377 
and 379 of the Code of Civil Procedure). The sections of the Code with 
reference to the payment of monies into and out of Court were based upon 

and followed the practice at the time those sections were framed, though 
not now, obtaining in England. ’ 

My. Hyde, contra. — Where, as in this case, the money is paid into 
Court with a denial of liability and with an offer that if the plaintiff 
accepts it in full satisfaction of his claim, he can do so; the practice in 
England now is if the money be not accepted in full satisfaction to retain 
it in Court, Order XXII, EuleG, Annual Practice. 1899. I submit that in 
s. 377 of the Code the words “ unless the Court otherwise directs ” gives 
the Court discretion to keep the money in Court, pending the hearing of 
the suit, and the Court in exercising that discretion would exercise a wise 
one, if it proceeded on the basis of the practice now existing in England. 
No doubt in the order obtained by the defendant on the 11th April 1*899 it 
is stated that the sum of Rs. 1.836 is admitted by the defendant in his 
•raddifcional written statement to be due to the plaintiff in this suit. That 
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is the usual form in which such orders are drawn up. Ib is incorrect, as 
that order referred to and must be read with the defendant’s additional 
written statement, where, while be admits having received Es. 1.50Q 
when a minor, he denies ail liability to the plaintitf of any kind. The 
defendant is ready to pay interest on the money at the rate of 6 per cent, 
if the plaintilj succeeds in his suit. The defendant does not in any way 
desire to profit; by what has taken place : as soon as he could do so be at 
once offered to refund the Rs. 1,500 and interest up to date at 6 per cent, 
to the plaintiff. 


ORDER. 

Stanley, J. — The question is nob one as bo the greater convenience 
of the English practice or the practice in this country. According to the 
English practice the money remains in Court till the decision of the suit. 
That was possibly a wise alteration of the previous practice. The 
practice is not so here. By the provisions of the Code a defendant is 

allowed to pay money into Court, and after such payment he is not liable 

to pay any interest in respect of the amount so paid. The plaintiff is 
penalised if he does not take the money out. The Code provides that no 
interest is to be pp.id to the plaintiff after he receives [7693 notice of the 
payment into Court, and directs that the money shall he paid to the 
plaintiff “ unless the Court otherwise directs.” I think the Court has a 
discretion to refuse to allow the money to be paid out, but that 
disci ebion is to be exercised reasonably. In a case where the money 
sued for is due on a promissory note ib would be unreasonable in the 

absence of special circumstances nob to allow the plaintiff to take the 

money our,. I am aware of Mr. Hyde’s offer to pay interest, buc I do not 
think th-^t this offer would justify me in refusing to grant the application. 
I think Mr. Mibter has established his right to take the money out of 
Court, and I shall make the order with costs. 

Attorneys for the plaintitf: Messrs. Kally Nath Milter d Sarvadhihari, 

Attorneys for the defendant : Messrs. Watkins and Co, 

D. S. 


26 C. 769. 

ORIGINAL CIVIL. 
Before Mr, Justice Slanlcn, 


Ghassee Jem ADAH v, Nassiruddin Mistry. [3rd July. 1899.] 

Practice Agrccmnii as to Costs between attorney and client — Change of attorney — Hioht 
of attorney to his taxed costs. 

Where F an attorney agreed to conduct a suit lor his client and to accept 
R-i. 150 for his personal services, and not in respect of out- of-pooket costs and 
Counsel s fees, and in the event of his client being successful to recover his full 
costs from the opposite party and to refund the Rs. 150, it was ;ifW upon the 

c desiring to change to another attorney that he could do so upon payment 
to F of his taxed costs. 


In tins case the defendant employed Mr, E. J. Fink, an attorney of the 
Eign Court, to defend a suit. The terms upon which the attorney agreed 
to act were embodied in the following letter dated 30th March 1898: — 


Ghassee Jemadar v. Yourself. 

Dear Sir. 

•11 that I should act for you herein on terms. I 

will defend this suit and act for you on your paying me Rs. 150 cash for 
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my fees and labour ; stamps and Counsel’s fees, and all out-of-pocket 
expense to be paid by you separately from time to time as and when 
required. Should you win the suit you will get a refund of the Es. 150 
from me on my realizing my entire costs from the plaintiff. 

Yours faithfully, 

(Sd.) E. J.'EINK.” 

[770] In pursuance of the said agreement the defendant naid to 
Mr. Pink from time to time Es. 205. namely, Es. 150 his costs as settled, 

and Es. 55 on account of out-of-pocket expenses. The defendant, owing! 

as he alleged, to a misunderstanding having arisen between himself and 
Mr. Pink as to paymeno of certain costs, instructed another attorney Babu 
N. G. Newgie to obtain a change of attorney, and on the 23rd May 1899 
the usual order for change of attorneys was obtained, the defendant being 
directed to pay Mr. Pink the costs due to him upon taxation as between 
attorney and client. Mr. Pink’s costs were taxed, and he was allowed 
Es. 3o3-14 for m-pockeb costs and Es. 71 for out-of-pocket costs. The 
defendant, however, alleged that under the said agreement Ks. 16 only 
being the balance of the out-of-pocket costs, were due by him to Mr Firsk* 

defendant, upon notice to Mr. Pink, applied 
to the Court for an order for the completion of the change of attorney on 

payment by him to Mr. Pink of Es. 16. Mr. Pink alleged that he had 

always been ready and willing to act for the defendant, and that the only 

misunderstanding he had had with the defendant was entirely unconnected 

with any matter of costs in this suit, and that he was entitled to his costs 
as taxed. 

Mr. Bonnaud, for the defendant. 

Mr. Binha, for Mr. E. J. Fink. 

A f The aUorney entered into a special contract with the 

defendant as to fees He cannot now ask that his costs be taxed in 
the usual way. As to the attorney losing his chance of recovering his 
fees from the other side, that can be no ground for compelling the client 
to retain him. There is nothing in the agreement which compels the 
defendant to continue his services, nor has he agreed to pay him any 
moM than the Es. 150, in the event of his dispensing with his services 
In England, where the attorney has entered into a special contract the 
Court has always allowed the client to change his attorney on good 
cause shewn. Here there was a misunderstanding between the client 

and his attorney, and the client desires to go to another attorney He 

has already paid the sum which he agreed to pay, [771] and the order for 

change should now be made on payment of Es. 16, the balance of the 
out-of-pocket costs. 

Mr. Sinha confm.— Thera is no doubt that a client is at liberty to 
^change from one attorney to another during suit, and then the ordinary 
rule is that ho can obtain that order for change only on payment of hia 
attorney’s costs. Here the client contends that he is not bound bv the 
•ordinary rule because of a special agreement, but that ppecial agreement 
amounts to this, that the attorney was to carry on the suit from befiinnine 
to end getting Es. 150 only from the client and having a chance of recovering 
•costs from the other side if his client succeeded. The client himself 
•desires to put an end to that contract, as he does not want the attorney 

. . , . — - ^ case is now on the list and 

ripe for hearing ; that being so, he cannot claim any advantage under that 

special agreement ; it is one entire indivisible contract. The special 
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agreement therefore being broken by the client himself, he must under the 
ordinary rules pay costs irrespective of the special agreement before he 
can obtain the change. 

ORDEE. 

Stanley, J. — In this case there was an agreement in writing between 
the defendant and his attorney, whereby the attorney agreed to accept 
Rs. 150 for his personal services in addition to costs out-of-pocket and 
Counsel’s fees, but in the event of the client being successful the attorney 
was to refund the Rs. 150. and in that event to recover full costs from the 
plaintiff. Some misunderstanding appears to have arisen between the 
defendant and his attorney, and the defendant in consequence desires to 
change his attorney, and thereby preclude him from carrying on the case 
to a termination with the chance of success and profit therefrom to the 
attorney. It is said by Mr. Bonnaud that the attorney agreed to conduct 
the case for Rs. 150, and has been paid that sum, and he is not entitled 
to have his costs taxed in the usual way. I am of opinion that on the 
terms of the agreement the attorney is entitled, upon bis ceasing at the 
instance of the defendant to act as attorney for him, to have his costs 
taxed in the usual way. The special agreement has been rescinded by the 
client by his insisting upon a change of attorneys ; he cannot therefore 
base any [7723 claim upon a contract to which he himself has not adhered. 
Mr. Bonnaud s client must pay the costs of this application, and I certify 

for Counsel. Application for change of attorney without payment of costs- 
is refused. 

Attorney for the defendant : Babu N. J. Nexugie, 

Mr. E. J. Fink acted as Attorney on his own behalf. 


D. S. 


26 C 772-4 C.W.N. 27. 

ORIGINAL CIVIL. 
Before Mr. Justice Stanley. 


Fink v. Maharaj Bahadoor Sing and others.* [5th July. 1899.1 

Execution of decree — Distributioyi of proceeds of ixecuiion — As 5 r(s by sole or other ~ 

wise m execution — Moyites realised by Receiver appointed by decree-holder — 
ble cxecutio7i—Code of Civil Proetdure (Act EJV of 1882), ’s. 296. 

Honta of property under attachment which have been realized by a Receiver 
appointed at the instance of one decree*holder are “ assets realized by sale or 
otherwise in execution of a decree” within the meaning of s. 295 of the Code cl 
Civil Procedure. 

Tho appointment of a Receiver by the Court at the instance cf a judgment- 
creditor Is a ” process of execution.” 

[F.. 9 C.L.J. 210 = 4 Ind. Gas. 52 (63) ; R., 28 B. 264 (274) ; 10 0.0, 268 (270) (B).] 

By a decree in this suit, dated the 30th April 1898, it was (tnicraiia) 
ordered and decreed that the infant defendant. Maharaj Bahadoor Sing, 
should out of the estate of his deceased father Rai Dbunput Singh pay to 
the plaintifi, (the Receiver of the estate of one Sewbux Sureka deceased), 
the sum of Rs. 3,391-4. with interest at the rate of 6 per cent, per annum, 
an should also pay to the plaintifif the costs of the suit with interest at 
the same rate. The costs amounted to Rs. 1.072-13. The defendant 

Original Civil Suit No. 862 of 1897. 
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having failed to pay the decretal amount and costs the plaintiff, on the 1899 
8th August 1898, obtained an order for execution of the decree by attach- July 5 , 

ment of, amongst others, certain premises in Calcutta. By an order, 

dated the 26th August 1898, Mr. Belcbambers was appointed Eeceiver ORIGINAL 
under s. 503 of the Code of Civil Procedure to collect the rents of the said Civil 

‘^e'Suctiog thereout his commission and ’ 

L773J charges to the Comptroller General of Accounts to be placed to the = 

credit of this suit, subject to the further order of this Court. The Eeceiver ^ C W-N. 
on the 19th April 1899 paid in the sum of Es. 3,493-7-6 to the credit of 
the suit. No prohibitory order or attachment had been filed in the office 
of the Accountant General affecting this fund, and it appeared that neither 

this nor any other property of the defendant was affected by any attach- 
ment before judgment. 

The plaintiff applied on summons to the defendant and to a number 

of creditors of Eai Dhunput Singh, who had previously obtained execution 
of decrees, and some of whom had attached the same properties, the rents 
whereof had been collected by the said Eeceiver, praying that the amount 
paid into Court should be paid to him in part satisfaction of his decree, 
or in the alternative for a reference to the Eegistrar to ascertain which of 
the decree- holders were entitled to the money in Court under the provisions 
of s. 295 of the Code of Civil Procedure. 

The application was heard in Chambers. 

Babu Kally Nath Mitter, for the plaintiff. 

Babu Bhupendra Nath Bose, for the defendant. 

^1*. 0, Bose, for some of the attaching creditors. 

^ Babu Natfi Mitter. — Money realized by the Eeceiver is not 

assets realized by sale or otherwise ” within the meaning of s. 295 of 

the Code, and therefore, the plaintiff alone is entitled to the benefit of 

the money. Section 295 does not in any way apply to money realized 

by the Eeceiver in this case ; the modes of execution “ otherwise than by 

^le proscribed in the Code can only be under ss. 291, 305 and 322. 

Lropal Dm v. Ghunnt Lai (X) , Purshotamdass Tribhovandass v. Suraj- 

bharthi Haribharthi (2) and Sew Bux Bog la v. Shib Chunder Sen (3) 
were referred to. 


appointment of a Eeceiver after decree 
under s. 503 of the Code is a mode of realizmg [774] monev in the hands 

ot third parties. It does not make any difference in the nature of the 

does It take it out of the operation of s. 295 ; Sorabji 
Warden v. Govznd Bamn (4). 

B&hn Bhupendro Nath Bose supported the contention put forward by 

'' Dassi V. Sreenauth Roy (5), and Siriah v. 

• I . appointment of the Eeceiver was in the way of 

^ execution. It is an execution not under the provisions of 
r 295 ^ and tnerefore does not come under the word “ otherwise ” in 


OEDEE. 

1 • matter a summons was taken out by the 

plaintiff for an order for payment to him by the Accountant General of 

the balance vvhieh shall remain of the sum of Es. 3.458-7-5 representing 

Court by the Eeceiver appointed at the instance of the 
plaintiff over certain immoveable property of the defendant after payment 


(1) 8 A. 67. 

(4) 16 B. 91 (97 to 99). 


(2) 6 B. 688. 
(5) 21 C. 809. 


(3) 13 0. 225. 
(6) 10 M. 194 . 
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of costs, or in fcho alternative that it be referred to the Registrar to report 

who are the persons if any entitled to participate in the fund besides the 
plaintiff. 

The plaintiff obtaiiif^d a decree against the defendant on the 30th of 

April 1898 for the sum of Rs. 3,394-4 0 and costs, and on the 8bh of 

August 1898 he obtained an order of attachment of, amotfg^t other, certain 

property of the defendant in Kimngraputty Street and in Cross Street in 
Calcutta. 

By an order of the 2Gth of August 1898 made in this action Mr. Bel- 
chambers was appointed Receiver to collect from the tenants the rents 
of the property above referred to, and was directed, after pay ment thereout 
of charges and commission, to pav the balance of the amount so to be 
realijced to the Comptroller General of Accounts and the Secretary and 
Treasurer of the Bank of Bengal, with the privitv of Accountant General 
to he by them placed to the credit of this suit, subject to the further order 
of this Court. The Receiver collected the rents, and on the 19th of April 
last he paid into Court the sum of Rs. 3.493-7-6. 

[775] No prohibitory order or attachment has been bled in the office 

of the Accountant General affecting this lund, and from the Sherifl‘’s 

certiGcate, dated the 25th of May 1899, it appears that neither this nor 

any other property of the defendant is affected by any attachment before 
judgment. 

A number of decree-holders other than the plaintiff in this action 
having obtained attachments against the imujoveable propt^rlies of the 
defendant between the 24th of January 1895 and 23rd of May 1899, contend 
that under s. 295 of the Code of Civil Procedure they are entitled to 
have the fund in Court rateably divided between them and the plaintiff. 

It IS clear that no creditor, who obtained an attachment order 
subsequent to the realization of the rents now represented by the moneys 
in Court, is entitled to partioipate, as it is only decree holders who have 

applied to the Court for execution of their decrees prior to the realization 
who are comprehended in the section. 

The question then is whether or not rents of property under attach- 
ment whicii have been realized bv a Receiver appointed by one decree* 
holder are assets realized “ by sale or otherwise" in execution of a decree 
within the meaning of s. 295 of the Code. This is a question of some 
mfliculty and of con^i-lerahle importance. On the part of the plaintiff 
it IS contended that the words or otherwise " refer to a realization 
under ss. 291. 305 or 322, the provisions of these sections being all 
modes of realizing assets from the property of the judgment-debtor 
otherwise than by sale, and do not inciude a realization of assets 
by the appointment of a Receivor under s. 503. On the part of the 
other decree-holders it is argued that the words by “sale or otherwise” 
are compi ehensive, and should be construed as meaning by sale or by 
other process of execution provided for by the Civil Procedure Crde, and 

V ‘ realized by the appointment of a Receiver are assets 

i>3aii^d by a process of execution provided for by the Code. 

Ihe object of the Legislature in introducing s. 295 into the Code was 
manitestly to place nil judgment creditors on the same footing in the 

the Court of their [776] debtor’s estate, provided that 
ney had taken the precaution of invoking the aid of the Court by apply- 

p ^ 6^cu ion of their decrees in any of the modes prescribed by the 

eie 16 mode of execution in which the assistance of the Court 

V * .mJ 1 - _ _ f 1 ^ . 


Q IQ y he creditors was by attachaient of the debtor's property^ 
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but the plaintiff also sought execution of his decree by the appointment 
of a Receiver. 

None of the cases to which I have been I'eferred govern the present case. 

In the case of Purxhotanidass Tribhovandass v. Surajbharti Hari- 
bharthi(l) it was held that moneys paid by a judgment-debtor under arrest 
in satisfaction of the decree were not assets realized “by sale or otherwise” 
under s. 295 of the Code : that this section must be read as if the words 
_ from the property of the judgment-debtor ” were inserted after the word 
realized.” In this case, it will be observed, the debt was not realized by 
any of the modes of execution prescribed by the Code. 

That decision was approved of in the case of Gopal Dai v. Chunni 
Lai (2). In that suit the plaintiff and the defendant held decrees against 

one Bishambarnath and took out execution of them, and the judgment- 

debtor’s property was attached, but no sale took nlace. The judgment- 
debtor paid into Court the sum of Rs. 1,200 on account of the plaintiff’s 
decree, and it was held that the plaintiff was entitled to the sum so paid 
into Court, and that it could not be regarded as “assets realised by sale or 
otherwise in execution of a decree” so as to be rateably divisible between 
the decree- holders under s. 295 of the Code, inasmuch as it could not be 
said that there was a realization from the property of the judgment-debtor. 
The payments in both these cases were made bv the judgment-debtor 
voluntarily, though no doubt under the pressure of the decrees. 

In ihe case of Sew Bux Bogla v. Shib Chunder Sen (3) the plaintiff 
had obtained a decree against the defendants for [777] a sum of 
Rs. 1,397-11 0. In execution of this decree certain property of the judg- 
ment-debt.or was attached on the 7th of January 1886. On the 31st of 
August 1885 one Bhugwan Doss obtained a decree against the same 
-defendants for the sum of Rs. 1.241-14-3, and on the 8th of January 1886 
applied for attachment of the defendant’s property. On that date 
a warrant was issued, but the property was never actually attached 
Some time between the 8th and 15th of January 1886 the defendants 
filed their petition of insolvency, and the usual vesting order was made. 
The Official Assignee then paid into Court the amount of the decree 
obtained by Sew Bux, and the property was released from attachment 
In an application of Bhugwan Doss to the Court under s. 295 of the 
Code for a share of the money so paid into Court, it was held by 
Trevelyan, J , that the applicant was not entitled to participate in it 
inasmuch as s. 295 only provided for the case where by the process of the 
Court in execuiion of a decree property has become available for 
distribution amongst tbe judgment-creditors. The learned Judge 
expressed his opinion that the words “by sale or otherwise” meant by 
sale or by other process of execution provided for in the Civil Procedure 

Code. This decision was followed by Sale. J., in the case of Prosonwo- 

moyz Vast v. Sreenauth Roy (4). 

I concur in this view. I see no good reason for limiting the meaning 
of the words so as to exclude from their operation any process of execu- 
tion which is available to a judgment-creditor under the provisions of the 
Code. The Legislature in my opinion intended by the language of the sec- 
tion to secure for all judgment-creditors who had invoked the aid of the 
Court in the manner pointed out by the section a rateable participation in 
•all assets realized by any process of execution. 
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Ifc remains then to consider whether the appointment by the Court of 
a Receiver is a process of execution. Section 503 of the Code provides 
that whenever it appears to the Court to be necessary for the realization 
Di-eservation or better custody or management of any property, moveable 
or immoveable, the subject of a suit or under attachment, the Court may 
appoint a Receiver.” [778] The appointment of a Receiver by the Court 
at the instance of a judgment-creditor is equitable execution — see the 
judgment of Cotton, Li.J., in Anqlo-Italian 'Bankv. Davies Cl), it is a 
process of execution which is enforced by the Court at the instance of a 
judgment-creditor. Unlike the cases above referred to, where the moneys 
were paid into Court voluntarily by the judgment-debtor and by tbe Official 
Assignee, respectively, the moneys recovered]in this suit have been realized 
out of the estate of the judgment-debtor in invitum and by the aid of the 
Court. This being so, 1 fail to see any reason for limiting the application 
of the principle of rateable distribution adopted in s. 295 in the wav in 
which the plaintiff submits that it should be limited. Mv decision no 
doubt will deprive the plaintiff to a large extent of the immediate fruits of 

hi3 superior diligence, but it is, I believe, consonant with the spirit and 
intention of the framers of the Code. 


/ shall therefore refer the matter to the Registrar under the alternative 

relief asked by the summons. The costs of all parties other than thn 

defendants of this application to bo paid out of the balance of the fund in 

Court before distribution after satisfying the costs of realization, including 
the plaintiff s costs of this application. 

Attorneys for the plaintiff ; Messrs. Rally Rath Milter d Sarvadikari, 
Attorney for the defendant : Babu Bhupendra Nath Bose. 

Attorney for the attaching creditors : Mr. N. C. Bose 
D. s. 


26 C. 778 = 3 C.W.N 890. 
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Before Mr. Justice Sale. 


Deno Nath Batabyal v. Nupper Chunder Nundy and 

OTHERS.* tl3th Juno, 1899.] 

Bresid^ncj, Small Cause Courts Act (XV of i882), s. 26. sub ss. 2 3 4 ss 28 61 

^ a claim to attaohsd property filed in the Small 
Gorin Ik " proceeding under s. 278 of the Civil Procedure 

Small CauL Co^rAo? (AcVxV 0 ^ 88 ^ ‘ and'?s'‘ fi " V' 

to apply fora new trial ^ final, subject only lo the right 

mean for alf plirposL'ol*^ execution i* of ejrrcufion ” must 

objections inudo to aifanh ^ purpose of determining 

therefore moveable property uTd:; purposes of exoeution are 

of title under a determine the question 

C-... a ;vo 


, ’ Original Civil Suit No. 64 of 189S 

(1) (1878J L.R. 9 Oh/D. 276 (290j. 


(3) 18 0. 996, 
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This was a suib on a mortgage of certain tiled huts executed by the 
defendant Nuffer Chunder Nundy in favour of the plaintiff. 

The defendants Adhur Chunder Sett and Hridoy Nath Sett obtained 
a decree for Es. 2,000 against the defendant Nuffer Chunder Nundy in 
the Calcutta Small Cause Court, and in execution of that decree attached 
the said tiled huts which had been mortgaged to the plaintiff. The 
plaintiff thereupon hied a claim in the Small Cause Court, but the claim 
was disallowed, the Court being of opinion that the mortgage was nob a 
genuine transaction. The Small Cause Court also allowed compensation 
to the defendants, the attaching creditors. The plaintiff having failed to 
substantiate his claim in the Small Cause Court, brought this action in 
the High Court on his mortgage, making the attaching creditors as well as 
the mortgagor defendants, praying ns against the former that a Receiver 
might be appointed to take charge of the property, and also that the former 
might be restrained by and under the injunction of this Court from pro- 
ceeding to a sale or otherwise disposing of the property. 

Mr. R. Ultra, and Mr. S. R. Das, for the plaintiff. 

Mr. B. Ohakravarti, and Mr. N. Ghatterjee, for the defendants Adhur 
Chunder Sett; and Hridoy Nath Sett. 

The defendant Nuffer Chunder Nundy did not appear. 

L'?80J Mr. Ghakravarti . — The suit is not maintainable — see Ismail 
Solomon Bhamn v. Mahomed Khan (1). .^though 8.23 of the Small 
Cause Court Act (Act XV of 1882) has been repealed by s. 12 of 
Act I of 1895, s. 9 of Act I of 1895 continues in force the whole of the 
practice and law of procedure in force on the 31st of December 1894, 
unless and until cancelled and varied by rules made by the High Court! 
The plaintiff had the choice of his forum. He could either have come to 
the High Court or the Small Cause Court. He elected to have his claim 
investigated and adjudicated upon by the Small Cause Court ; he would 
not be allowed to agitate the High Court because his claim was disallowed. 
The order of the Small Cause Court is final and conclusive under s. 37 of 
Act XV of 1882. Here the properties under attachment are the tiled 
huts which, by legislation, have been made moveable propertv, at any rate 
for the purpose of execution. See Tagore Lectures (1895), p. 36. 

Mr. Mitra. Under the General Clauses Act, s. 3, sub-s. 25, tiled 
huts are immoveable property— see also Nattu Miah v. Nand Rani (2). 
The rules made by the Small Cause Court are ultra vires. 

JUDGMENT. 

The following judgment was delivered by 

Sale, J. The plaintiff in this case seeks to enforce a mortgage against 
the defendant Nuffer Chunder Nundy executed by him in favour of the 

secure a sum of Rs. 1.000 with 
mfcerest, whicb sum fche plaintiff alleges he advanced to the mortgagor as 

a loan. The mortgaged property consisted of three tiled huts situate in 

Calcutta, which the mortgagor either acquired by purchase or caused to be 
erected on land rented by him. 

The plaintiff further alleges that the defendants Adhur Chunder Sett 
and Hridoy Nath Sett, in the month of September 1897. caused the said 

a money decree obtained by them 
against the mortgagor, and that he (the plaintiff) as mortgagee of the 

properties filed a claim in [781] the Court of Small Causes, which was on 
the 30bh of November 1897, disallowed. ’ 


(1) 18 0. 296. 


(2) 8 B. li. R. 608. 
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The plaiufcitf accordin.ely submits that the Sett defendants, the 
atbachinf^ creditors, are necessary parties to this suit, and he says they have 
beencall-d on to redeem the said mortgaged properties, and the relief 
pra\ed against, them is. that a Keceiver may be appointed to take charge of 
tho properties, and that tliey (the afctsiching creditors) may i )0 restrained 
by anri un ler the injunction of this Court from proceeding to a sale or 

otiier disposition of the said properties. 

The defendant Nufier Chunder Niindv has nob appeared in the suit 
but the defendants Adhur Chunder Sett and Hridoy Nath Sett have 

appeared to contest the plaintiff’s claim, and in their written statement 
make rhe following allegations : — 

Th^fc the mortgage in suit is a fraudulent transaction resorted to bv 
the mortgagor in collusion with the plaintiff with the object of defeating 
the just claim ortho attaching creditors. 

That the decree, in execution of which the mortgaged properties have 

been attached was made on the 21sb of July 1897 in a suit instituted 

in the Small Cause Court on the 24th of November 1896. a day previous 

to the chite of the alleged mortgage, in which the claim was in respect of 

a sum of Ks. 2,000 due from the defendant Nuffer Chunder Nundv on a 
hnthchitta. 

attaching creditors under the said decree is 
Ks. ^000, together with the sum of Rs. 254-12 aw.irdo.f as costs. 

That the claim tiled hy the plaintiff in the Court of Smalt Causes 
came on for hearitm on the 2, id November 1897, when the Court found 
on the evidence that the alleged mortgage was not a genuine transaction ; 
that It WHS a device concocted hy the defendant Nuffer Chunder Nundv 
in conjunction with the plaintiff, to defeat the decree which the attaching 
creditors obtained against their ju.'gment-dehtor, and that the Court 
accordingly, dismissed the plaintiff's claim and allowed the sum of 
Ks. lUO as compensation to the juiigment-creditors. 

'*^ 1 ® application for a new trial which 

1782J was then pending. Tliat in pursuance of a consent order made by 

this Court on the 10th February 1898. the mortgaged properties had been 

sold, and the sale proceeds had been paid into Court bo the credit of this 
suit. 

At the hearing it was contended on behalf of the attaching creditors 

by wav of a preliminary objection to the suit that the order of the Small 

Cause Court disallowing the plaintiff's claim is a bar to tiie relief which 

IS sought against them, and that the finding also of the Court as to the 

gonumene.ss or the mortgage is conclusive between the parties, and that. 

as a le-ult, the suit is not maintainable and ought to be dismissed as 
against tliem, ^ 

tho was adduced on eitlier side upon the preliminary point, 

Sruse c\3 ’"m the Small 

writtL°« c T ‘>°‘'''^°tly stated in the defendant's 

Dili. Hff's? and not disputed, that the 

tha he '? was withdrawn, and 

Court is insntr"’ ^ ^ ^*^[0 P‘'oceeds of the mortgaged properties now in 

of IrS regulated by Act XV 

of 1882 as amended by Act X of 1888 and I of 1895, y v 

to applv'lor a nlw7 it is provided that, subject to the right 

. be \„al ridZIlusur “ Cx*- Court i. 
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The first question then is, whether the order of the Small Cause Court 

disallowing the plaintiff’s claim — based on his mortgage, to have the 

attachment of the judgment-creditors removed, can be said to be an order 
made in a suit. 

TheDrocedure as to claims made in respect of attached property by 
persons other than the judgment-debtor is regulated by s. 26 of Ac*-. XV 
of 1882, puras. 2, 3 and 4, ss. 61 and 62 of the same Act. ss. 278, 279, 280 
281 and 282 of the Civil Procedure Code, and by rules 49, 50 and 51 of the 
Small Cause Court Rules of Practice. 

No doubt s. 23 of Act XV of 1882, which extended cerrain portions 
of the Civil Procedure Code, including the claim [783] sections, to the 
Small Cause Court has been repealed by s. 12 of the Amending Act I of 
1395, but, on the other hand, s. 9 of the same Amending Act co'ntinues in 
force the whole of the present practice and law of Procedure of the Small 
Cause Court, until this procedure has been superseded by a new procedure 
to be introduced by rules framed by the High Court. 

The rules of practice of the Small Cause Court have been framed under 
the powers reserved to the Court by s. 9 of Act XV of 1882 as it stood 
before the Amending Act I of 1895 came into operation. By that section 
the Court was empowered, with the previous sanction of the High Court 

to make rules to provide in such manner as id thought fit for all matters 
not specially provided for by the Act. 


Section 61 of the Act provides: “ If any claim is made to or in 

respect of any property seized under this chapter, or in respect of the 

proceeds or value tbm-eof by any person not being the debtor, the Eegistrar 

of the Small Cause Court, upon the apnlication of the bailiff who seized 

the property, may issue a summons calling before the Court the claimant 
and the person Nvbo obtained the warrant.” 

The section, after nrovBing for the stay of any suit which may have 
been brought m the Hign Court m respect of the claim, proceeds : “ And 
a Judge of the Small Cause Court shall adjudicate upon such claim and 
make such order between the parties in respect thereof and of the costs 
of the proceedings as he shall think fit; and such order shall be enforced 
as If It were an order made in a suit brought in such Court. The procedure 
in the Small Cause Court in cases under this section shall conform as far 
as may be, to the procedure in an ordinary suit in such Court.” ’ 

Section 62 gives the Court power to award compensation to the 
claimant, and provides that the order of the Judge awarding or refusing 
such compensation shall bar any suit for the recovery of compensation 
for any damage caused by the distress. Similarly by s. 26, para. 2, it is 
provided when any claim preferred or objection made under s. 278 of the 

F-irii 's disallowed, the Small Cause Court may in its 

‘■Jr*-’. order the person preferring or making such claim or 

objection to pay to the decree-holder or to the judgment-debtor or to both 
by way of satisfaction as aforesaid such sum or sums as it thinks fit ” And 
further: Any order made under this section may. in default of payment 

of the a,mount payable thereunder, be enforced by the person in whose 

favour it IS made against the person against whom it is made, as if it were 
a decree of the Court;. 

Eule49 ofthe rules of practice provides that the claimant who is 
summoned before the Court under the nrovisions of s 61 of the Act 

T®- plaintiff, while the person who 

obtained the warrant shall be the defendant, and the matter shall then be 

treated as a suit. In every respect, therefore, both under the Act and under 
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1899 the rules and also under s. 278 and the following sections of the Civil 
Ju^l3. Procedure Code, a claim proceeding is to be treated and dealt with as 

Originat “ ^ therefore, that an order made in such a pro- 

ceeding by the Small Cause Court is an order made in a suit within 
invTT, the moaning of s. 37 of the Act. Section 283 of the Civil Procedure Code 

which expressly reserves to the party against whom an order is ma.ie in a 
claim proceeding to establish his right by suit, does not affect the present 
question, because that section has been excluded from application to a claim 
proceeding in the Small Cause Court by a notibcation issued by the Court 
under the powers reserved to it by s. 23 of the Act, which notification under 
s. 3 of Act X of 1888 is stiil in force. 

I agree with the view expressed by Wilson. .T„ in the case of Ismail 

bolomon Bhavin v. Mahomed Khan{\) , that the omission of s. 283 from the 

sections of the Procedure Code applied bo the Small Cause Court was 

mfcended bo preserve the fioaliby of orders made in claim suits by the Small 
Cause Court. 

If then the order of the Small Cause Court disallowing the plaintiff’s 
ciaim to interfere with the attachment of the defendants is final and 
conclusive between the parties, it would seem to follow [785] that 
his claim in this suit to restrain the defendants from proceeding 
with their attachment is barred. But then it is said the order of the 
Small Cause Court disallowing the plaintiff’s claim is bad. because it was 
based upon a finding which was ultra virea, as it affected the plaintiff’s 
title on his mortgage. Tiled huts, it i.s contended, are immoveable 
property, and the Small Cause Court had, therefore, no power to 
determine the question of the validity of the mortgage, as it involved a 

to immoveable property. The answer is that the 

plaintiff himself put the validity of his mortgage in issue in the proceeding 

by basing his claim to the attached property on his mortgage. How then 

can he be heard to say that the order complained of is bad, because 

the Court in making it determined the very question he invited it to 

determine ? Moreover, assuming that tiled huts are for certain purposes 

i^mmoveablo property, it is clear, and this I did not understand to be 

disputed, that by virtue of s. 28 of the Small Cause Court Act XV 

of 1882 popularly known as the tiled hut section— the mortgaged 

pioporty for the purposes of execution must be deemed to be moveable 
property. 

The words of the section “ for the purposes of exoculion ” must mean 

for all purposes of execution inclusive of tlie purpose of determining 

objections made, to attachments. Ib would be hardly reasonable to 

suggest that what the Legislature intended was that for the purposes of 

issuing process tiled huts wore to be desmed moveable property, whereas 

tor the purposes of determining objections to such process thev were to be 
cieomecl immoveable property, 

r think, therefore, the Small Cause Court had under the circumstances 

de tei mi i^ower and authority to 

artrTnr . ^^^e^tion of the plaintiff’s title under his mortgage to the 

the pL tieT°^°''^^'’ '■his question is now res judicata as between 

'lie Small Cause Court, under s. 282 of the 
So U..' i i i';: of the plaintiff’s 

..,a^e, had power to continue the attachment subject to such mortgage. 

(1) 18 C. 298 (301). 
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Wilson, J., in the ease already cited, remarks as follows : “ Under the 
rules of the Small Cause Court [786] claims are not tried summarily, 
they are dealt with ]ust as suits are with the same remedy in case of 
mista,ke by application for a new trial, and the Court has full power to 
award damages to either party. A person who thinks himself aggrieved 
by the seizure of goods in execution of a Small Cause Court decree has 
his choice of remedies. He may bring an ordinary suit in the proper 
Court, or he may make a claim in the Small Cause Court. In either 
case his rights are fully tried out, and it would, I think, be inconvenient 

£nThe'?the^°’^°'"°'^ principle to allow him to try first one remedy and 

With these observations I entirely agree. This suit must be dis- 
missea against the defendants Adhur Cbunder Sett and Hridoy Chunder 
Sett, and the plaintiff must pay their costs on scale No 2. Liberty to 
these defendants to apply for payment of the money in Court. 

Suit dismissed loith costs. 

Attorney for the plaintiff : Messrs. Thakur d Bysack 

Attorney for the defendant: Babu J:. M. Gangooly. 

C. Ej» g. 


Zb u. 786 = 3 C.W.N. 491. 

CRIMINAL REVISION. 

Before Mr. Justice Ghose and Mr. Justice Wilkins. 

Jagat Chandra Mozumdar {Petitioner) v. Queen-Empress 

{Opposite Party).* [l2th May, 1899.] 

Magistrate. Jurisdiction of— Criminal Procedure Code (Act V .ion i. 

Court in a pending case. by the Pohce-Interference by the High 

The oomplaioant made a complaint to the Magistrate hv » • u- 

he named three persons and charged them wirv, fr petition in which 

the Penal Code. The Magistrate 

and some witnesses on his beUlf and /ssJeTsnm^'”®'^ complainant [787] 

mentioned in the petition orcomXint as weU 

case for an offence other than those mentioned in th6^sai‘d petUiC‘‘°“" 

Beld, the Magistrate took cognizance of the ofTor, peti tion, 
under cl. (a) and not ol. (c) of suh-s. C) of s 190 ” , ® 

debarred by s. 191 of the Criminal Procedure Code Rom Tr^Tthe caL" 

No sanction under s. 195 of the Criminal Procedure Pnde ; 
taking cognizance of an offence under s 193 of the TWi i. “®“«®sary for 

false evidence is said to have been fabricated nothin reUGon to a^v 

pending in any Court, but in the course of an investigation hv 

matter of an information received by them. ^ Police into the 

It is inadvisable to interfere in a pendiner ea^e nnlAca fUav • 
proUr‘r\”dre^s!"^“““ proceeding" :nT:anrnf 

[P., 13 C-Ii-J. 43 (46) ; 8 lod. Gas. 1161 (1162) — 33 p R lom [Prl — fit? r* r 

^ 330 = 4 Ind. Cas. 710 ; 33 C. 68 (74) = 11 Cr.D.J. 525^7 Ind 6as Vil ^UGr. 

Esq.; SutSont/S^^^^^^^ 
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On t.)ie 13th of September 1898 Kunja Ganika lodged a eonaplainfc 
against thr^e persons in the Court of the Sub-(iivisional Magistrate of 
Goalpsu a charging them with having committed ofi'encos under ss. 352, 354 
and 109 of tfie Penul Code. The Magistrate subsequently examined the 
complainant on oath anti some witnesses on her behalf and ordered sum- 
monses to ho issued against the three persons mentioned in the petition of 
complaint as well as against the petitioner in this case under es. 193 and 
109 of the Penal Code. On subsequent dates he heard evidence and drew 
UD a charge under ss 193 and 109 against the peiilioner. Then on the 30th 
November the petitioner moved the Deputy Commissioner of Goalpara 
to stay all proceeditjgs as against himself, but he declined to interfere. The 
petitioner then moved the High Court and obtained a rule in the following 
terms : — 


"Let the record be sent for and a rule issue to the District Magistrate 
of Goalpara to show cause why the case should not be transferred to 
another Magistrate by reason of s. 191 of the Code of Criminal Procedure, 
and next because the Sub-divisional Magistrate has, in the proceedings, 
shown a bias against the accused, or why such other oniers should not be 
made as to this Court may appear proper. The objection in regard to the 
invalidity of the proceedings in consequence of the want of sanction under 
s. 195 will he better determined when the facts are made clear by the record 
of the [768] proceedings, and the Court will tlien be in a position to con- 
sider also whenher, as contended by learned counsel, there is any case at all 
made out for the prosecution of the petitioner. In the noeantimo further 
proceedings will be stayed." 

Mr. Jackson, and Babu Ilara Prasad Chatterjec appeared for the 
petitioner. 


eTUDGMENT. 


The High Court (Ghose and Wilkins, JJ.) in their judgment, after 
reading the terms of the rule as above, continued as follows : — 

The facts appear to be as follows : — 

One Kunja Ganika filed a petition of complaint before the Magistrate, 
Mr. Balthazar, on the 14bh September 1898. She was examined by the 
Magistrate, and deposed that the petitioner, who was then a Sub-Inspector 
of Police, came to her house with a head constable and with other persons 
and enquired from her about a in respect of which apparently a charge 
of thefo had been lodged by some other person. Her complaint was that 
the head constable himself introduced this sari into her house, and then 
pretended to have found it there ; aod that she was then assaulted by the 
head constable and taken away to the thana^ whence she was ultimately 
allowed by the petitioner to depart without bail. Of the persons named in 
her vernacular petition of complaint as accused, the present petitioner is 
not one , and the offences charged against others were stated to bo offences 
under ss. 352 and 354 of the Indian Penal Code. 

The Magistrate forwarded the complaint to his Deputy Commissioner 
for sanction to the prosecution thus instituted ; in doing so he appears to 
have acted under soma executive order in respect of complaints made 
against police officers. Sanction having been obtained, the Magistrate then 
sunamoned and examined the complainant’s witnesses before issuing process 
aga.nat the accused. Then, on the 28th September, he passed an order to 
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summon the head constable under s. 193 of the Indian Penal Code, and the 
sub-inspector (petitioner) under ss. 193 and 109 of the Indian Penal Code. 
He then, on the 5bh October and subsequent dates, heard evidence and 
drew up charges, viz., charges under s. 193 of the Indian Penal Code, and 
[789] 29 (Act V of 1861) against the head constable and a charge under 
3. 109 read with s. 193 of the Indian Penal Code against the petitioner 
and two others who were not police ofiBcers. 

In the meantime, on the 5bh October 1898, the Magistrate had asked 
his superior officer for a specific sanction to proceed against the sub- 
inspector, and he was on the 2nd November directed to proceed with the 
trial. 

Then on the 30th November, the petitioner moved the Deputy 
Commissioner to stay all proceedings as against himself, and on the 10th 
February 1899 the Deputy Commissioner declined to interfere. The 
petitioner then moved the High Court and obtained a rule in the* terms 
already set forth. 

We have heard Mr. Jackson for the petitioner and have considered 
the cause shown by the Deputy Commissioner in his letter of explanation. 

We think that the petitioner is not entitled to have this case 
transferred either on the ground of bias or by reason of s. 191 of the 
Criminal Procedure Code. As to bias of any kind disqualifying the 
Magistrate from trying out the case, or rendering it inexpedient that he 
should try it out, we can find no indications upon the record, and indeed 
this part of the case was not pressed upon us by the learned Counsel for 
the petitioner. As regards s. 191 of the Criminal Procedure Code it is 
contended by Mr. Jackson that as the complaint of Kunja Ganika disclosed 
no offence under 3. 193 of the Indian Penal Code the Magistrate must 
have taken cognizance of that offence under cl, (c) of s. 190 of the 
Criminal Procedure Code. But this is hardly so. The Magistrate in 
effect received a complaint of facts, which in his opinion constituted an 
offence under s. 193 of the Indian Penal Code, and consequently took 
cognizance of that offence under cl. (a) of s. 190 of the Criminal Procedure 
Code. The fact that the complainant did not specifically, and in 
terms, accuse any one of an offence Junder s. 193 of the Indian Penal 
Code does not affect the real position of affairs ; if the facts, as stated by 
her in her deposition of complaint, constituted an offence which reallv 
would fall under s 193 of the Indian Penal Code, then her complaint 
was one [790J under cl. (a) of a. 190 of the Criminal Procedure Code • 
and consequently the Magistrate was not debarred by s. 191 of the Code 
of Criminal Procedure from trying the case. 

Then it was contended on the petitioner's behalf that the Ma^^istrate 
could not legally take cognizance of the offence under s. 193 of the'indian 
Penal Code in the absence of any sanction under cl. (d) of s 195 Criminal 
Procedure Code, inasmuch as this alleged fabrication of false evidence was 
in rel^ion to some proceeding in some Court, and the case of Ghandra 
Motion Banerjee v. Balfour (1) was referred to in support of this conten- 
tion. But that case was altogether upon a different footing, for the 
petitioner therein was accused of having instigated one Mrs. Balfour to 
give fake evidence in a divorce case, which was actually pending in the 
High Court at the time. In the case now before us. there was no 
proceeding pending in any Court in relation to which the alleged fals^ 
evidence was said to have been fabricated. There was then simply an 
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1899 investigation, which was being held by the Police into the matter of the 
May 12 information in connection with the theft of the sati. We are therefore of 

* opinion that no sanction under s. 195 of the Criminal Procedure Code was 

Criminal necessary in this case. That none was legally required under any local 
Bevision. executive order, in order to give the Magistrate jurisdiction, is conceded. 

We finally proceed to consider the last question stated in the rule, 

26 C. 786= 'Diz., as to whether there is any case at all made out for the prosecution of 
3C W.N. the petitioner ; but before doing so, we desire to say that, in our opinion. 

it is only in very exceptional instances that this Court should as a Court 
of Revision interfere with the action of a subordinate Court in respect of 
any pending case, and especially when such a case has reached the stage 
where a charge has been drawn and only the defence of the accused remains 
to be heard. We do not desire to lay down, nor can we lay down, any 
hardiand fast rule upon the subject, for the interference of this Court should 
be regulated by the particular circumstances of each case. But speaking 
generally it seems to us to be inadvisable to [791] interfere in a pending 
case, unless there is some manifest and patent injustice apparent upon the 
face of the proceedings and calling for prompt redress. As we understand 
this portion of the rule, it contemplates the existence of such an injustice 
in the present case ; for if neither the complaint, nor the evidence for the 
prosecution, makes out any case whatever against this petitioner, it is 
manifest that he should not have been charged and so called upon to 
enter upon bis defence, and it follows that he should not be left, for a 
moment longer than is necessary, in the position of a person accused of 
an offence and forced to defend himself against a charge which there is 
no legal evidence to establish. Now, we have considered the whole of 
the evidence for the prosecution in the case before us, and we fail to see 
that it discloses any act of the accused which can be interpreted so as 
to bring him within the four corners of the charge. There is nothing 
whatever to show that he himself did anything, or connived at any other 
person doing anything, towards fabricating any false evidence against the 
complainant either with or without the intention that such evidence 
should be used in any stage of a judicial proceeding. Whatever the head 
constable or the other accused may have done, there is nothing to shew 
that the petitioner acted in any way except in the bona fide discharge 
of his duty, or that he was cognizint of any one fabricating any false 
evidence for the purpose in question. This being so, it is clearly most 
unfair to him that be should now be called upon to rebut a charge which, 
upon the evidence, is baseless in so far as it affects him. And to remedy 
this injustice, it is right that we should interfere. 

We accordingly quash the proceedings, so far as the petitioner ia 
concerned, and direct that he be at once discharged. 
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fieW that the kabuliat of 1836 was merely an^rfff'^*^ the plaintiff’s contention ; 
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karas of hasila (arable) land, and 491 drones 15 kanis 2 gandas and 1 
kara of khila (waste) land, aggregating to 578 drones 1 kani 11 gandas 
and 3 karas of land, as measured and found by the recent survey, was 
included in the said taluk Sbermast Khan ; and for a further declaration 

upon the construction of a fcaftwiiof, dated the 9th November 1836 that 

the Government had no right to take any land out of the said rmhal, or 
make it khas, or interfere in any way with the rate of rent at which the 
plaintiff has been paving, in accordance with the terms of the same 
kabuUat. The plaintiff alleged that the said mehal had been in existence 
from before the Decennial Settlement, and averred in effect that the per- 
manent character of the taluk was confirmed by the kabuliat which the 
Government took from Sheik Obedulla and others, his predecessors in 

title, on the 9th November 1836. , • -xx. 

In defence, it was urged, amongst other things, that the plaintiff s 

taluk was not in existence at the time of the Permanent Settlement, 
but that it was included in the Cox s Bazar khas mehal. No. 34,613, 
which had never been permanently settled ; [794] that the settlement 
made with Sheik Obedulla and others was for a term of thirty years 
only ; and that the kabuliat upon which the plaintiff based his claim 
was not accepted by the Government, who never approved it, but 
that, on the contrary, the order of the Government was conveyed in 
letter No. 620, dated the 17th April 1838. approving grants of thirty years 
leases and declining to grant perpetual leases, which order was duly 
published and notified. The defendant also denied that the waste land 
claimed by the plaintiff was ever in his possession and that at any time 
it formed part of his taluk. 

It appears that in 1796, the Government, having discovered that 
a sawad, under vvhich the descendants of one Joy Narain Ghosal claimed 
all the waste lands of the Chittagong district as belonging to their viehal 
noahad Joynugger, was a forged document, directed the whole of the said 
mehal and lands to be resumed and brought under assessment. This 
measure was carried into effect in the year 1800, under the Collector, 
Mr. Kerr. The instruction issued by the Government to regulate the 
resumption and assessment proceedings were as follow : — 

I (a). Perpetual 'pottahs were to be granted for the cultivated and 
uncultivated lands, which had already been brought upon the jumina \n 
favour of the defendant talukdars, by whom they were then held, on con- 
dition that the boundaries of the lands bo fixed by actual measurement. 

(b) . Such lands as had been reduced to cultivation since the last 
measurement (of 1788-89) were to bo brought upon the juinvia of Govern- 
ment. 

(c) . The assessment of the whole (a and h) was to be adjusted 

according to the rates observed in forming the assessments on the lands 
of other independent proprietors in the Chittagong District, by which 
means the would pay to Government exactly pro rata what, 

they then paid to the descendants of Gokul Chunder Ghosal. 

II {d). Other waste lands, not brought upon the jumnia, were to he 
granted, with fixed and ascertained boundaries, to individuals, in small and 
compact portions, according as applications might be made for them. 

(fl). Pevenue was to be assessed upon the wasteland lots [specified in 

(d)], according to the established rates of assessment, for such area aa 
might, at the end of three years, be reduced to cultivation. 

(/). The revenue in respect of these waste land lots was to be furtiier 
proportionally increased, bn the above principle, for such area as might-be« 
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afterwards brought into cultivation, whenever and as often as it might be 

p.pa., 1764.65, tb.;,a .a, „r„S; o i LiafsbarmasS 
oac“ra6 ■- P*Pa» ot 1788-89, the follewlas antrie, 

Kh“f “'zrr 'sSr. "-S' 

^hao, son of Zabardast 
Khan. 

Zimma Shermast Khan. Total quantity of land. 55 d. KUila-‘S‘,d 

by SherraslKhan TntTnTh bald 

gandas 3 karas of hasila land, altoglthtr 52^ d^oZ^ f} ^ 9 

assessed at the annual revenue of Rs 659-6 2 ■ then fh ^ gandas, 

some “LaUtmy pending deoision” and nth Vi’ mentioned 

by Mr. J. 1. Harvey OoUecS " i . Afterwards, as stated 

29 kronas 6 ^aghi (1814-15) 

the taluk Shermast Khan on whieti ^ “measured under 

fixed; the remaining lan^d; o“f "h:1ui;ero7“lf62'^Va?hfn8nn7’ 
Sermast Khan. This caused a decrease in ^ 

3umme.ba.ndi of 1162 Maghi by Rs 199 l n ^ revenue from the 

amount were subsequently realised by Mr H^rvey^E.-^r"'^ 

adjudging that th^y^should^'^recover^as^much ^ Adalut 

resolved to conclude the cEgone 1 ’ <^?'^erD‘^ent in 1833 

tive basis. This settlement was a scientific and exhaus- 

under the superintendence of Mr. Dampier tLn Harvey, 

[796] Ramu was surveyed in 1834 35 fl Commissioner. Thana 

to the Government for sanction on the 5th 

^andum by Mr. Walter, temporary member of thTqfL . J ^ a memo- 
(Ex. D.). In this memorandum. Mr Walter sol if it \ ^c'^coue 

confirmation of the Government for the result of th^ sanction and 

51 moueas included in the tf afa for a nertS of T ‘be 

should be considered dependent ZoZmAs I*- was ‘bat the ZaZwA:® 

with approval, that “mI DampiS S Mr Har^v 
the grant of pottahs to all the reoaiad tn.l 7 ihdn^^ ^ strongly recommend 
should bo issued declaring that the nresant mAoo’ further that notice 
respected and the new cultivation alone be should always be 

[para. 45]. The Government order on this assessment." 

ted to the Board of Revenue in a letter Th’^io^u'? co“munica- 
considered dependent taluks as well as'fco fho taluks should be 

to Iho . perioa" ri" y»rt‘’T„f wbb*" «”»*/»“<•*- 

re..„„,pd.Ho„ .b.t tbe voUaH. .booL\'‘o„™t .»”.Lre1b:? tt 
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cultivated lands included in the several taluks and holdings should not be 
liable to any enhancement of assessment at any future time, it v^as 
observed as follows : — 

9. Pottahs conveying an assurance to the above effect would in fact 
be equivalent to perfetual leases for that portion of the land included in 
them which is now in cultivation. Such pottahs the Denuty Governor 
thinks objectionable ; there being no reason whatever why Government as 
proprietor of the estate should not have the increased rents which the 
land may be expected to be capable of yielding thirty years hence, either 
from being rendered more productive than they are at present by improved 
husbandry, or in consequence of a general rise in the value of agricultural 
produce. 

10. The Deputy Governor is of opinion that the boundaries of each 
of the several taluks and holdings according to the measurement described 
in para. 116 of the memorandum should be fixed ; and that a lease {potiali) 
should be granted for the whole of the land, both cultivated and uncultiva- 
ted, included with those boundaries ; which lease should convey no other 
assurance than that no increase to the jumma assessed by the present 
settlement will be demanded either for the cultivated or uncutivated lands 
within the boundaries specified, during the period of the lease. 

[797] These orders were communicated on the 16th June 1838, by 
Mr. Harvey, then Commissioner, to Mr. Raikes, the Collector of Chitta- 
gong, with the following instructions (Ex. E) : — 

4. You will please to publish the accompanying isiahar for public 
information at your k^itchcry and in the Thana of Ramu, intimating that 
the detailed measurement and settlement of the Thana of Ramu, effected 
under the provisions of Reg. VII of 1822, has received the sanction of 
Government, and that no increase on the juvivxa assessed by the present 
settlement will be demanded either for the cultivated or uncultivated lands 
borne on the jnmmabandi of each taluk for a period of thirty years from 
the date of iximmahandi. 

5. You will hereafter receive pottahs prepared in accordance with the 
Orders of Government for distribution to the talukdars, itviamdars and 
raiyats who have engaged for their holdings. 

No evidence having been given by either party to the present suit as 

to whether the istahar abovementioned was or was not duly promulgated, 

the following extracts from Vol IV of the Selections from the Records of 

the Hoard of Revenue, L. P., compiled by Mr. Cotton, will be found to 

have some bearing on the question as to how far the responsible officers of 

Government took steps to impress on the noabad talukdars the temporary 

character of their taluks and to induce them to execute revised engage- 
ments. 

Letter from Mr. Scott, Collector, to Sir Henry Hickctts, Coinvussioner^ 

No. 45, 18//i April 1842, regarding scttlcynent of viouza Bcala Manick 
Chur. 

I have before communicated on the inexpediency and hardship of 
sending for these talukdars after a lapse of years merely to execute revised 
engagements, to say nothing of the contingency of objections.'* 

Instructions given by Sir Henry Ricketts to Mr. Scott, Letter No, 2443, 

20th April 1842. 

The settlements sanctioned by Government have been for thirty 
years, and at the back of all the engagements of the talukdars in these 
settlements it should be I’ecorded that the settlement was sanctioned fot 
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Smt" Perpetuiby. as inserted in the talukdar’s engage- 

Sa a not done, considerable embarrassment may be experienced 

were mScTd^tilauVr'^.^^’^^ aeTrment: 

limited approysment accorded ly Grvfr^r^o^ul^rSS^ 
in favour of revised tlZZnt b^gtht 

be wrong to allow a talukdar to [79^] remain quietly in poslessil and 
spend his money under the impression that his lease was in porpetuitv 

Sy y:a^sTo t-etL^Thim^ expiration^ 

th, MuMar .,d ..k, ene.8,„.„t S thWy ' “ 

From Mr. Scott to Sir Henry Ricketts. No. 93, 3lJ« August 1842 

ku. H^et- ssirt T„r‘"D:„X‘&“' 

=;c“ 

apTear^d^ ‘to hTnrexpedient L^'hatete^iL^' enSgementtke'rTnd ^e 

parties concernel to be informed of their limited fntemsta ’* * 

necJsrsror~:rtiv7:Sptn’of^^^ r 

s.ta L"=r kr.‘„?“orir t i' 

experience.” ^ *" “Phased to all their past 

DeceZTlui Omrnmtnt, 1424, 2014 

<£<..»■" tV," ftrr„‘“te‘’ipS,d ‘m”* 

possession of the cultivated ^land at “®. to convey a right to 

mention of any limited perioi was mlde aXTs iT" f 

shall be here thirty years hence to ovnifi I'ke'Y any of us 

standings and dLhts hereafter to d^ect £ tS^f misunder- 

before settlements were submitted for approval ” ^ ^ altered 

It is also necessary to mention that on the2ad March lR9q i 

msfcrucfcions were issuei bv the Government for hVto ^ 'a ^roular 

Revenue C immi^^sioners whi^h oonf ■ a guidance of the local 

directions (Ex H) :- °°“tained, amongst others, the following 

BoJ; o?brwd”“di°g 'zi G:n’“' 

b«o lormeily j, 'ib, Ge'per.ll^ S'uH' '"™ 

Ee*«l«r„t S“Sa™.y‘ooirr" T”"'’*' “■» 

mis,iop.„, Ih, S«i„ Bcnn^tbe St^ib*”' “■'> °°"- 

i886"L?irtf “s‘.,rer ro?i •sr srr„;f *'■“ No™„b„ 

mentioned above, taluk Shermast [799] Khan was reSod b 

as then measured. 79 drones 6 Aanw 7 i/a^d-tsTUrrof 

137 drones 14 kams 18 gandas 1 kara, of khila land, aggreeatinfi'2i7‘‘Sr 
5 kams 6 gandas 2 karas of land, belonging to tS J ff 

Government, and assessed at the annual revenue of Es.S^^rCs^lai! 
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old jumma) + 'Rs. 607-14-0 (Company ^s) =R3. 1,311-3-5 (Company’s), 
Rb. 607-14-0 being the assessment for the excess hasila land of 37 drones 
15 kanis 17 gandas 2 karas, as compared with the survey of 1800. 

The kahuliat relied upon by the plaintiff was executed in the office of 
Mr. Harvey by Sheik Obedulla and others on the 9th November 1836, and 
bears at the top the following endorsement ; “ Executed in this office by 
the within named —J. I. Harvey. Chittagong Collectorate, 14th November 
1836.” It contains the following clauses : — 

" In the measurement of 1197 Maghi era, 79 droues^ 6 kanis 7 gandas 
1 kara of hasila land and 137 drones 14 kanis 5 gandas 1 kara ot khila 
land, in all 217 drones 5 kanis 5 gandas [sic) 2 karas of hasila and khtla, 
land in mouza Rajarkal, Thana Rarau, in the noabad mehal, the zemindari 
of the (East India) Company’s Government, known as talnk Shormast 
Khaa, were measured as the milkiat of Sheik Obed, Sheik Badi-uz-zaman 
Asalat Khan and Dewan Bibi, maliks. Out of this area, 41 drones 6 kanis 
9 gandas 3 karas of land are mentioned in the juvimabundi and measurement 
papers of 1162 Maghi era. We do therefore of our own free will and 
accord execute this kabuliat and declare as follows : — 

“ We will hold as maliks with power to make sale or conveyance 41 
drones 9 kanis 9 gandas 3 karas of hasila land on account of the former 
jummabnndi on a jumma of sicca Rs. 659-6-2 at sicea Rs. 15-14 16 gandas 
per drone and also 37 drones 15 kanis 7 gandas 2 karas of hasila land on 
(zi jumma ol) Company’s Rs. 607-14-0 at Rs. 16 per the whole 

amount of revenue being Rs. 1,267-4-2 in szcca and Company’s coin which 
we will pay in proper time according to the terms of the jummabmidi and 
the kistibundi, and we will appropriate the proceeds of the said property, 
and our descendants, generation after generation, will ooniinue to do the 
same. For any quantity of cultivation-land, which may be found in our 
possession at the time of the next measurement, we will pay jinnjns^ at 
the above rate along with that aforesaid taluk*' 

In the settlement proceedings of Mr. Harvey, dated the 21st Novem- 
ber 1836, above referred to, it was also stated that there were 26 drones 
8 kanis 9 gandas 2 karas of bat, or culturable [SOO] fallow land in the 
taluk noahad in dispute, on account of which, Rs. 209 6-5 were remitted 
for three years only from 1198 Maghi to 1200 Maghi. It appeared, how- 
ever, that the plaintiff and his predecessors had up to the date of the 
present suit all along paid the annual rent of Rs. 1,106-3 6. never the 
full amount of Rs. 1,311-3-5, the difl'erence being attributed by the 
plaintiff to the said remission. 

In 1888 and 1890, the Government of Bengal ordered a survey to be 
made and a record of rights to be prepared in respect of lands situate in 
old Tiiana Ramu, under s. 101 of the Bengal Tenancy Act. A record of 
rights of viouza Rajarkal was accordingly completed and finally published 
in 1894; and the Revenue Officer, having held that the term of the plaintiff's 
mehal had expired, offered to resettle with the plaintiff 86 drones 10 kanis 
6 gandas 1 kara of hasila land and 45 drones 2 kanis 10 gandas of khila land 
at an annual rent of Rs. 1,474, failing which, the lands were to be settled 
with other people. Hence the present suit. 

The District Judge dismissed the suit, and the plaintiff appealed to 
the High Court, The appeal oame on for hearing before a Division Bench 
oonsisting of Rampini and Henderson, JJ, The Judges having differed 
in opinion, the decree appealed against was affirmed and the appeal 
dismissed under s. 575 of the Code of Civil Procedure. 
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Patent s. 15 of the Letters 

for th^'apSaS"*’'' Jatramohan Sen, 

JUDGMENT. 

iDdip ip Oopppil by lb. pl.iptW.“fppeE°t StpuS h”ti.r. fo '“ 

lands, and to obtain certain declarations the fanil rr. #■ • 
which are that the said lands are included in 

Khan, and that the Government has no rthTf. ® Shermast 

said taluk, or to assess any rent on the same oth 

fe.™, of poo,t.i„ ipj„,.o/p, fb. 96?„VNovo“be ™836 " 

The material allegations upon which fcho nToiv^fifr u i • ■ 

to the reliefs claimed are, that taluk Shermast Kf ^ght 

from before the DecaonLl Setul^nt and^^ 

a lummabundi was made by which 41 ’ odd drllef Maghi that is 1800, 

taluk were assessed at Es. l5GLi 6 f j ° 

■659-6.2 pies was fixed; that i^n^S "hT ttaTls TT ; 

oulturable lands, and 137 odd drones of waste7and‘^aS° 

the 9th of November 1836 took from Thf /.I f:, ^ Government on 

the jumma at Es, 1,267-4-2 pies fin sicca nr a. kabiihat fixing 

was made up of the old jumma ot Es 659 6 9 

ummaoi Es. 607-14-0 in ComZnv’s cotn Sfk ’p additional 

of 37 odd drones in the cu“u^able area A"' 

stipulation that any additional land that mi^t be fo^nd ^ 

measurement, to have been brought under ® f- “ on future 

at the rate of Es. 16 a drone ; thaf out of thn ■ be assessed 

a certain deduction on account of bat khila o/wT^i* kabzcliat, 

actually paid ; that at the recent survey \he we^aZ^wTs”^* 

as the A/ias property of GovernS!’andTh^pirinfci^‘’rPt" 
dated the 26th July 1892 and bva nro^^j was, by a notice, 

ragpired So Wo . fib .oUl“.V..r 

having expired ; and that; these alleged illepfl former settlement 

the plaintiff's permanent right to taluk Shermast^Kha^n^^ endangered 

of thrs^a"pS““ir in purposes 
right claiTed by tL plains ■ Permanent talukdari 

■member of that Bench, Mr. Justice Ramnini ^ Bench, and as one 

appealed against should be affirmed, whfie the othlr^’M^ J^sK*' 

son, was of a contrary opinion the denrAA Render- 

€.575 of the Code of Civil Procedure. Against tbeTSent ifur^^Zhe 
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Rampini, affirming the judgment of the first Court, the present appeal 
has been preferred by the plaintiff under s. 15 of the Letters Patent. 

The noints urged in this appeal on behalf of the plaintiff are shortly 
these : first, that the settlement of 1800 was in confirmation of certain 
existing talukdari rights, and had the effect of conferring on the plaintiff^s 
pre'.^ecessor in title a permanent right in the talah Shermast ILhan and 
in the lands in dispute, as appertaining to that taluk ; second^ that the 
kahuliat of the 9th of November 1836 had the same effect ; and third 
that oven it the kahuliat alone could not have such effect, it was subse- 
quently ratified by the Government through its officers, and even if not 
ratified, that the Government have acquiesce I in the terms of the kabuliatt 
and that it is not now open to the Gove’nment to resile from those 
terms. We ought to state that it is no part of the plaintiff’s case that 
the lands in suit, which are claimed as taluk Shermast Khan and as 
settled at the permanent settlement, formed part of the estate of J oyougger. 

Upon the first point it has been urged for the appellant that, by the 
policy of the British Government (as inficitel in rhe earlier Regulations, 
such as the preambles to Reg. II an i IX of 1793) which was in 
accordance with the policy of the Mahomedan G vernment, the property 
in the suit was declared to be vested in the landholder, and the claim of 
the Governmentdeclared to be limited to a slure of the profit in the shape 
of revenue ; that in pursuance of that policy tlie Gevernraent approved 
the recommendations made by the B ard of R venue for the settlement 
of the waste lands of Chittagong, which had not been included in any 
zemindari or turuf, and which were called uoahad or newly reclaimed 
lands; that the lands comprising taluk [8033 Shermast Khan were 
accordingly settled with the bolder thereof ; uni that regard being had to 
these circumstances and to the terms of the Board’s reo^mmendation, 
the settlement of the taluk should be taken to bo a perpetual settlement 
in recognitio 1 of pre-existing rights in the tahikdar, 

O I the other hand, it has been contended for the Government that 
though, in regard to land that is settled with or occupied by any one, the 
right of the Government may be limited to the revenue, yet unsettled and 
unoccupied waste land belongs to the Government ; that there is nothing 
to show that taluk Shermast Khan exis od before the Decennial Settle- 
ment, and that the settlement of taluk Suermast Khan in ISOO was not 
under tlie directions of the Board a perp^^tual sot l-ment, but came under 
that head of the directions which recommended temporary settlement. 

We are dealing with a state of circumstances and a condition of affairs 
which are involved in some obscurity, owing to a century having expired 
since the data of the transactions in question, and there is practically no 
direct evidence on the matter, either oral or documentary. It must, 
however, he borne in mind at the outset, that, if the plaintiff sets up as 
against the Government a permanent or perpetual satrleinent, it is 
incumbent upon him to make out that case ; and upon the question of 
evidence we may perhaps observe that no question has been raised by 
either party as to the admissibility of the various despatches and 
corresDondenca and other documents which have been referred to by both 
sides and in some sense relied upon by both sides during the course of tbo 
argument. Both pirbies have treated them as admissible and the case baa 
been argued upon that footing. 

. considering the arguments on both sides, we are of 
opinion that unsettled and unoooupied waste land, not being the property 
of any private owner, must be held to belong to the State. This view is 
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not; opposed to the policy of the "RrifioK a • t 

accordance with such policy as anncai-s f in India, and is in 

preamble of Eeg. HI of 1828 But express language of the 

discussion, as the holder of taluk ShermastVh pursue this 

by [804] him on the 9th of Stvei ' executed 

noabad mehal. whic^ k fl situated “ in the 

Governmenc.’* zemindaii of the East India Company’s 

i. TJiltTL'iT e“L‘S1 

Settlement. The earliest settlement of Tafinherf'^ 

mentioned or referred to. is that of iPon u -Khan, that is 

Chittagong. We have not before us the papers 

until after ha bad oloaed hi. ^se and it t..v '“r,;™ °J >>•»“»■ 

very anaioo. to have ,h.„ proS.d l.,V T1 " ‘r,?' *“ ««* 

It must be remembered tbat the plaintiff claim P»'ejudice bis case. 

right, not me.cly in the 41 odd se^ttled f t permanent talukdari 

at a rent of Es. 659 odd in 1800 but In Sbermast Khan. 

Be that, however, as it mav wk m u drones. 

Khan in 1800 . t reasonabt’ frefimptirirn ShermVs? 

before tbat date, ^were" it" foT fo“r" t'he° 

settlement proceedings of Mr Harv«« n i. . appears from the 

the 21st of November 1836. which *^*^'“^Song, dated 

existence of the taluk in 1262 Maehi nri'"inn" the 
existence in 1150 Maghi or 1788 a n bad no 

though there is mention of certain other being no mention of it. 

the name of Sbermast Khan in the on specified as lakhiraj in 

next preceding survey, and of which the *^nart° '^'bich was the 

1162 Maghi (a. d. 1800). a distinction ?s drLn"r®^ Proceedings of 

such as those now in suit, and lalrh?.l~ i 7 noabad lands 

1788 and 1800 was not long, and it is not between 

surveyor settlement between these twf “°y 

be^reasonahly inferred that W.. She^masf 'Khan'larfor^e^"S 

Mr. Kerracted, on settliffm/M^ 4 ifi 8 (^°^^ of Eevenue under which 

the settlement of taluk Sbermast Khan^’ waT^ that 

Those directions which have been coniono^ settlement in perpetuity. 

^om the abstract given of them in the report of "the 

Srs.'- W "" »“ '““"I PP SLI aw^bt 

d.i Ja” 5th'S “'■■ Waite. 

note, para. 6 (p. 222 of the Paper Bootl whi u ® Cotton’s 

sides, were issued in 1796 or 1797- so thst^fr®*^^ to on both 

before they were issued was the measurement of 17^^ S 

b.b..bybb.obt ol that yea, b.i.g 

(1) 2 Sel. Eep. 8. D. A. New Ed., 199 = 6 I.D. (O.S.) 510. 

alls 
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1899 the lands of taluk Shermast Khan were not included in that measure- 
MAY 2, ment;, for the measurement papers are silent as to them, and so they did 

not fall under the first description, and the direction for the grant ofaper- 

Appel- petual pottah could not apply to them. It was argued for the appellant tha(t 
liATE the land of taluk Shermast Khan should be taken as coming under the 
Civil. first description as having been permanently settled, and, as being land 
— ' which ■* had been reduced to cultivation since the last measurement,*’ that 

26 C. 792 — jg^ the measurement of 3 *788, and that it could not come under the second 
3 C.W.N. description because it was settled, not in small portions but as in one 

large area, and the rent was made payable not after three years bub at 
once, which could not have been the case if the land had been of the 
second description. The first branch of this argument is, in our opinion^ 
unsound. The only lands that could come under the first description, as 
being lands which had been reduced to cultivation since the last measure*, 
ment, are those which had already been included in the measurement of 
some taluks but which had not been assessed owing to their not having 
been brousht under cultivation, and the land settled as taluk Shermadt 
Khan in 1800 was not of this class. As to the second branch of the 
argument, if the fact of the land being a large area of 41 drones, and being 
assessed with the rent of Rs- 659 odd payable at once, militates [8063 
somewhat against the view of its being temporarily settled as land of the 
second description, the fact of its being re-measured and re-assessed in 
1176 Maghi, that is in 1814, as a smaller area of 29 drones for a smaller 
rent of Rs. 460 odd (as appears from the settlement proceeding of 1836, 
Ex. I, p. 15), and the fact again of the rent being changed from 
Rs. 1, 311*3*5 to Rs 1,101-8-6 (see Ex. I, para. 16 and the plaint, para. 4) 
and of the rate being changed from Rs. 15-14-16 sicca to Rs, 16 Company's 
coin (see kabuliat Ex. Ill and Ex. I, para. 13), are wholly inconsistent 
with the theory of a perpetual settlement of the^rt^M^ in 1800. 

The first contention of the appellant must, therefore, fail ; in other 
words the nlaintitl has failed to establish a perpetual settlement in 1800. 

The second contention of the appellant, namely, that the kabuliat 
of the 9th of November 1836 conferred on the holder of taluk 
Shermast Khan a permanent talukdari right in respect of certain lands, 
would be well founded, if the kabuliat amounted to a binding contract 
between the talukdar and the Government. The kabuliat doubtless provides 
that the talukdar will hold the land of the taluk, generation after 
generation, on payment of the stipulated rent, and of sucli additional 
rent, at the fixed rate, as may be payable on account of any additional 
land that may be subsequently found by measurement to have been 
brought under cultivation. But how does this kabuliat amount to a 
contract binding on the Government? It was no doubt executed by the 
holder of taluk Shermast Khan for the time being, and it was executed 
in the ofiicQ of the Collector, Mr. Harvey, as the note at the top of the 
document shows ; but there was no execution or acceptance by the 
Government of the terms of this kabuliat or by any duly authorized 
officer of the Government. It was an otYer on the part of the owner for 
the time bting of the taluk in question, and nothing more. No doubt 
Mr. Harvey recommended the grunt of permanent poiiahs to all noabad 
ialukdars (see Mr. Walter’s Memorandum. Ex. D, p. 45), but it is amply 
clear that this view not only did not find favour with the Government, 
but %va3 distinctly repudiated by it. It is equally clear Mr, Harvey had 
no authority to bind the Government in the matter. The settlement by 
Mr. Harvey was made [8073 under Reg. VII of 1822, which had been 
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r/foS jifc r r,- ^ 

Gov^nment, along with a Memorandum by Mr Walter^r ‘o 

Ex. D) but the Government bv its l^ter ^ 

Ex. C, refused to sanction any perpetual settlement a 1838, 

granting of pottahs for 30 years only The kahulint ' /assented to the 
conferring any permanent rights on the iafwWar regarded as 

contract between the talukdar and the Government represent any 

might AOl b6 suffioi««t to coot.; If £‘“‘ 

yet, by reason of ratification or f on the talukdar. 

Government, as evidenced by the acts and’Tonduct of ft^ oT‘ 

talukdar must be held to have acouiroH ® ^ ‘f offi°®rs, the 

in the kabuUat. Eatification is one thinp ® rights referred to 

though they have been much intermingled another, and 

preferable to deal with them separSely argument. ,t will be 

»hi.h™:‘£:3 »' £ '•ffl-s ot th, GoY,„m.„, 

of the GovernmeDt? In dealing with thisfuZtf <tabuhat on behalf 
mind that “the acts of a Government ^J^estion, ife must; be borne in 

Privy Council in The Collector of MaluUpatam T P°'^ed out by the 

apah (1), “biod the Government ^ly wbeiTeLSr^- 

of a certain duty within the limits of his authnrfi- ^ discharge 

authority, when the Government in fac ^r in W ff' m " 

cation, ratifies the excess.” directly or by impli- 

tt..c» ■ "f ^he^SZZof t oi™„. 

the zstahar or proclamation which the [808] to issue 

.theO„«„i„ie„„..,,,.„„,Z?6l£«nezZ8(E 

f«i»b She^aa. kL„) had £„ e““Le7onr toThhif “"“'’1 

their omission to give any intimation tn fKo thirty years, and 

Khan that his Wzarwa n^^ Sharmast 

atrongexpressions of opinion in favou^ Government; (2) their 

talukdars. as expressed in their official cLrespSSr‘ 

tion. wMnhTbZ£f£‘iZf,«£a°Z Tf, ‘f “ ‘'rohl.m.. 

confended for .he .pp. “h.t .. “o L "Z f'’’ ■ '» 

disinclination on the part of the Gollectorafn offi there was great 

himself, to intimate to the talukdars the refusal°ofV°°^*^*^’°® the Collector 

the Commissioner (see anfe. P 797) It fs flfK ^842 to 

to act upon the belief, that the permanenf ^ believe, and 

fafinliA. of tto Mb No,on,bh, 1836 w.. 


(1) 8 M. L A. 500 (554). 
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ought to be held precluded from questioning the existence of the perma** 
nent right referred to in the kahuliat. 

We are of opinion that this argument cannot prevail. The direction 
of the Commissioner to publish the istahar or proclamation was conveyed 
in bis letter of the IGth June 1838 (1) to Mr. Raikes, the Collector of 
Chittagong, and there is absolutely nothing to show that Mr. Raikes 
evinced any disinclination to publish the proclamation, or that it was 
not duly published. We are invited to say that the officer in charge in 
1838 neglected to do his duty, in publishing the proclamation, because 
his successor in 1842 four years afterwards expressed to his superior 
officer an opinion adverse to the policy of sending for the talukdars 
to execute revised engagements. Having regard to the presumption 
in favour of the due performance of official acts, we [809] are of 
opinion that in the absence of evidence to the contrary the publication 
of the istahar in question must be and ought to be presumed. Moreover, 
though, perhaps, it is unnecessary to follow this up, the disinclination of 
Mr. Scott related to sending for the talukdars to execute revised engage- 
ments, and when he was in reply directed by the Commissioner, Sir 
Henry Ricketts, to give due intimation to the tahikdars, as "it would be 
wrong to allow a to remain quietly in possession, and spend 

his money under the impression that his lease was in perpetuity,** 
(see ante, pp. 797, 798), Mr. Scott replied (see ante, p. 798) "as to the 
people being under the impression that the assessment is in perpetuity, 

I have never heard it advanced by any one, and it is opposed to all their 
past experience.*’ This indicates that, in Mr. Scott’s opinion at any 
rate, no impression had been created in the mind of the people that 
permanent rights bad been created. It is extremely improbable that ' 
the talukdars were not aware that their kabuliats and assessments had 
to be submitted for the sanction of the Government, and that being so, 
that they would not inquire whether such sanction had or had not been 
granted. There is nothing to indicate that the officers of the Governcnent 
did anything to lead the holder of taluk Shermast Khan to believe that 
the kahuliat of the 9th November 183C had been accepted by the Govern- 
ment, or that a permanent settlement had been sanctioned by the Govern- 
ment. Even if the officers of the Government had induced anv snob 

% 

belief, their conduct was in violation, and not in discharge, of their duty 
as such officers, and being in direct contravention of the express orders of 
Government, could not bind the Government in any way. 


There are no doubt strong expressions of opinion by certain local 
officers of the Government, especially Mr. Lowis and Mr. Cotton (see 
pp. 264 and 277 of the Paper Book) in favour of the creation of permanent 
rights in noahad talukdars generally, and criticising adversely the policy 
of the Government in this matter; but these views were never accepted 
by the Government, and can have no real effect upon the question 
whether or not permanent rights were created. 

now pass to the last question, that of aoquiesoenoe. We 
are asked to say that the Government has acquiesced in the terms [ 810 ] 
of the kahuliat, by accepting the rent thereby reserved after the expiration 
of the 30 years running from 1836. In the first place the rent was paid, 
not according to the terms of the kahuliat, which fixed the amount at 
Es. 659-6-2 sicca and Company’s Rs. 607-14-0, but at the rate of 


( 1 ) 26 0 . 797 . 
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f ?l"“‘ 1). There w.e 

the lease of a p.r.Lel.r ^^,' 1 ,° 

Government; fco, at once make a ^ ^ practice of the 

ticular taluk, but to deal with the distri^? n of fbat nar- 

mant of the district can ba deaib^ wi^h ra-settle- 

previously paid in respect of any particulS S^r'^It 

this ease— the case of a lar^e and wild diof!; 1 • ^ takes, as in 

before the Govern mLt calfbe^ suffic!fntlv 

old rent. To say that this meantime it accepts the 

of the Government that a previous settlement**’*^ f’®"'*’ 

permanent rights, does not strike us i^a we creating 

our opinion no case of ratification nr founded conclusion. In 

against the Government, such as to precluTe'^rfrom^' been established 

manent rights have been created under th:t.i:«rof?h^ritL'’t;eX; 

appeal must con°sequL“^ be dismtsed^Sld “th all fail, and this 

Judge dismissing the plaintiffs r^affi-rred iith tUT 

deep regret, without desiring'^to imnnvn without expressing our 

Judge of Chittagong should hive ^ 

filed in the Court of the SuboldiWe^T ? ’ plaint had been 

himself to be tried, and then to try it In Sf ’ ‘be case to 

the Government, he had enquired inPn °^®®®f>v0 officer of 

noabad settlements, and in his report had I’eported upon these very 
adverse to [811] the asserted rights of the opinion distinctly 

of the Government to try the case which* ° ' ^ / the instance 

and involving a very large amount of mon’e^^ ^ 

circumsbaocea can be of but ttqI under such 

MU.11V wHh our r«„.6, Ih.t Ju X,u,Tu'”“’T 

Prinsep, J.— I concur. course should have been adopted. 

Barer JEE J.— I am of the same opinion. 

M* N. B. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Sir Francis TV. Maclean^ K.C.I.E*t Chief Justice^ 

and Mr. Justice Banerjee. 

F, W. Duke. Chairman of the Howrah Municipality {Defendant) 

V. Rameswar Malia (Plaintiff)* [10th April, lb99.] 

Jurisdiction of Civil Court— Bengal Municipal Act {Bengal Act IZI 0 / 1884), ss. 224, 
245 and 246— Ac^s done in accordance with ss, 245 and 246, whether subject to the 
jurisdiction of a Civil Court— Notice under s. 246 whether sufficient for the purpose 
of the removal of huts in a basbi as well as a pucoa^jWuy. 

Where a Municipality, having proceeded in accordance with sa. 245 and 246 
of the Bengal Municipal Act, decide that certain works are necessary, that con- 
clusion, in the absence of mala fides or fraud or considerations of that nature, 
cannot be questioned in a Civil Court. 

The action of the Municipality, so far as a privy was conoerned, was held not 
to bo ultra vireSt although in the notice issued in accordance with s. 246 of the 
Bengal Municipal Act they directed the plaintifi to remove, not only certain huts, 
but also a pucca privy, inasmuch as the Municipality had a right to require him 
to remove the privy under s, *224 of the Act, 

[R., 6 Ind. Cas. 430 (437) = 6 N.L.R. 53; 16 Ind. Cas. 449 (452) = 8 N.L.R. 107 ; 58 
P.R. 1907 = 196 P.L.R. 1908 = 136 P.W.R. 1907.] 

This appeal arose out of an action brought by the plaintiff against 
the Howrah Municipality for a declaration of the plaintiff’s right to a basti 
in the town of Howrah, and also for a declaration that the defendant 
Municipality had no right to enforce the construction of a road through the 
basti by demolishing huts [812] and a pucca privy situated on the land in 
dispute. The allegation of the plaintiff was that the Chairman of the 
Howrah Municipality had improperly issued a notice upon him under 
s. 246 of the Bengal Municipal Act (Bengal Act III of 1884) for the 
construction of a new road through his basti laud ; that on the receipt of 
the said notice he, the plaintiff, made an application to the Chairman 
stating that there was no necessity for the construction of the road 
mentioned in the notice; but that the application was rejected and a fresh 
notice was issued requiring the plaintiff to remove the tiled huts and 
the pucca privy, and to construct the new road through the basti. Hence 
the suit. 

The defence {inter alia) was that the Commissioners of the Howrah 
Municipality having been satisfied from the report of the Officiating 
Sanitary Commissioner of Bengal, that the proposed sanitary 
improvements were necessary in the basti, at a meeting held on the 7th 
December 1893 resolved that the said basti was, by reason of the manner 
in which the huts were crowded together, attended with risk of 
disease to the inhabitants, and directed the locality to bo inspected 
by two Medical Officers as required by s. 245 of the Bengal Municipal 
Act; and that in pursuance of the said resolution the said basti 
was inspected by the Civil Surgeon of Howrah and the Deputy Sanitary 
Commissioner, Western Bengal Circle, who submitted their report on the 
19tb April 1894, and upon receipt of the said report they (the Municipal 
Commissioners) directed notices to issue upon the owners of the land. 


• Appeal from Appellate Decree No. 2188 of 1897i against the decree of Babu 
Abioash Chunder Mitter, Subordinate Judge of Hoogbly, dated the 23rd of July I897i 
affirming the decree of Babu Debendra Bijoy Bose, Muusif of Howrah« dated the 28tb 
of March, 1896. 
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^ I tended that the pucca privy in question did not 

belong to the plaintiff, but to their tenants of the dasti who were served 
with a notice under s. 224 of the Act to remove the said privy. 

Municintwf necessary, and that the 
Municipality had no right to enforce the construction of the road in 

questiOQ and decreed the piaintiff’s suit. 

Court?" Subordinate Judge confirmed the decision of the first 

the nfsh^Co^rt Chairman of the Municipality appealed to 

[813] Babu Mohendra Nath Roy, for the appellant. 

Babu Shiba Prosony Bhattacharjee, for the respondent. 
riVT following judgments were delivered by the High Gonrf 

(Maclean, C.J., and Banerjee, J.). ® 

JUDGMENTS. 

ChairmPolth; SunTcSfity It HoVrah,®^f7om 

of the Board passed under the following circumstances. 

t owner of certain basti land within the iurisdiVU^r, 

s... “bfroXrooSfii^ ““'“-'"i 

SnS X S*"i«ary Oo»mis.ioner to n,.”. “oporr ““ bem 

block of huts in the Bengal Babu basti, within the Howrah Municipality^ 

attended with risk of disease to the inhabitLts or^^fh ™ 
and being unanimously of that opinion tbev resoIunH th °®'^^*^°“^ood, 
inspected by two medical officers, namely tbe Civil Suree ° locality be 
and a gentleman to be nominated by the’ Sanit ® Sowr^h 

of7884“^" a report under s. 245 of the Municipal Act, Zngall’ct HI 
of 1884. Accordingly two medical officers were annointed ..nd ti, 
a report. Without going into the detail o^he rel^t ^ 

to say that the medical officers recommended tho^^ it is sufficient 
should be done, and, amongst others that a m 

through this basti. bn the 17th May 1894 Zt 

at a meeting of the Municipal Commissioners and it w^^^d^^i 

and seconded that the owners of ^"^8 o'tbicrthe h 

should be required, under the provisions of s 246 of the Anf- 

and execute, within four months, all thrworks as sLcified ’ 

That motion was carried unanimousir anf L p^rfuLnce 
motion, the plaintiff was required to execute the works*^in [814] euesK^^^ 

In my opinion, in the course which the Commissioners ado^t.d iL u 

siTltiii rf igsr"“’ o' a".! 

As a consequence of the notice which he received to carry out th^ 

JuTv 1895 a°d TZ' instituted this suit on he 

Jo.h July 1895, and. I understand, obtained from fhA ^ 

parte injunction in effect restraining the Municipality from moceeding 

under their resolution. It has not transpired when aetiiflU^ proceeding 
date, the notice to do this work was served upon the plainS^ Slh 
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explained why there was so long a delay between the date of the resolution 
in May 1891 and the filing of Che suio in July 1895. I feel some surprise, 
however^ Chat the M msif suould. uuder tne circumstance-i, have madaaa 
ex p irte order, and grHaber surprise. chaC when che defendant applied to 
discharge that order, in-itead of listening to the application, he should 
have ordered it to stand over until the trial of the suic. In the absence of 
any expUnation, thac does uoi sbnki me as a proper me^hjd of pro- 
ceiure, nor consistent with the orincipies upon which injuf'ctions in such 
cases ought to he granted. The practical an I unsatisfactory result has 
been that, though the report by the medical officers descrined the mat er 
as one of urg-^ncy, n »t ling has h-ien done for nearly f our or five years, 
during wliicli p riod this insanitary bnsti has been allowed to continue io 
its insanibarv condition. This quiescent state of matters has, do ib less, 
been very satisfactory to the plainbitl, wh) has thus escape I complying 
with the d rection of the Municipality for some years, but I am surprised 
that tlie Municipality should have allowed the matter to linger on in this 
UDsati'^facrory manner. 

The ol'iintitf’s case is has^d uoon the view that there is no necessity 
for the construc.tion of the works directel, least of all the constructioa 
of the new road. Tnat appears a*ai'i and again in the pi tint, and the 
learned Judge in the lower appellate Court has gone into the question 
of necessi- y, and his arrived at che conclusion that the works directed 
by the Municipiliby to be execute i were nob necessirv. Tnat is 
the basis of his decision. In this he has arre 1, and he [815] ought 
nob to have gone into the question of necessity or no necessity. Tne 
qu">sbion of necessity or oth-»rwise is left by the Legislature to the. 
deoisi ^n of the Municipality, and though, n > doubt, a Civil Court can restrain 
a Corporation from doing any thing ultra vires, the question of necessity is 
not bo be so d-'c da i. S inject bo what I will say in a moment as to the 
pacca privy, no question of ultra vires is suggested agiinst the Municipality, 
nor IS itsuggns'ied in ^ha plaint that the provisions of ss. 215 and 246 have 
nob been duly complied with, or that the wo k-* required are outside the 
terms of tne renort, which was admitted in die hrst Court. If the Muni- 
cipality deci ie, having prooeeled in accordance with the provisions of the 
ab ^va sections, that certain works are necessary, that conclusion, in the 
absence of J7nii fidis or fraud or considerations of bhut nature cannot be 
successfully challeng d and cannot be gone into in a Civil Court, otherwise 
every person, who is directed by a Municipal body to do certain things 
uoon sanitary grounds, could at once institute a suit in a Civil Court, and 
ch-illenge the necessity of the works directed. This is nob what the 
Ligislabure oontemolateL nor is it reasonable to suppose that any suoh 
course could have been contemplate 1. If it were otherwise, the delav in 
the present case supplies an apt illusbrati m of how imoraotio ible it svould 
be for Municipalities to oon''rol sanitary matters within their jurisdiction. 
The judgm-'nt then of the Court below proceeds upon an entirely erroneous 
principle, and must be reversed. 

Bub it has be o argued that the action of the M micipality was liUra 
vires^ because in their no' ice they directed the plaintiff bo remove, not only- 
the huts, bub that which is spoken of as a pi^cca privy, and that they had 


no power un ler s. 246 of the Act bo direct an owner to do that, because a 
pucca privy is not a hut. The Municipality did no doubt by their notion 
require the olaintiff to remove this privv in order that the road might bo 
m^de, and they can require him to do this under s. 224 of the Act, and they 

did also serve the occupier under the latter section. Woen they served thoiv* 
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h'ad'St ‘f “ 

q 994 rr u j ^ to require bim to remove the privv under 

entitled their notice only under the one iclion infte^d Af 

r:"°““ “ -• '» =^i«gS’'r.t’C= 

w™„°ra JX p- .‘1;: lirwif o‘£T’ " 

of a suit brought by~the daint,ff \To.nTTf 

plaintiff is enfitlad to the iLndl for a declaration that the 

ontiiled to m.ke a road over that land the defendant is not. 

privy situated thereon, and that, if he is entitled^r^ll^f^*'^^''*^ ^P«eca, 

allegation upon'wh^h the suiria VT P'aintiff. The 

Chairman of the Howrah Mutiicinalitv the defendant, the 

a potic, „„d„ s. 246^ it 

a new basti road after removal of the nlaintitt’o ^ construction of 

tiled huts, wheu there was no necessitv for Vb 

new road. The defence wa^hat fch/ M.' f ® ?i any su, h 

the nrehminary stens required to be taken h through 

1884, issued in due forrX nX uLtr^ 

defendant, under the belief that it belonsed to the t 

on them under s. 224 of the Act. for the removafthereo/' ^ 

Toe parties went to trial on the rhrAo * • 

Whether the suit is maintainable in its Resent fornT'^^ = 

privy referred to belong to the pLintifT%^ 

the plainciff-s land [817] as allesed withn . oa 

without giving any reasonable compensa'ti’on lor^ tha*^'*^ ® 
circumstances of the case ? ^ acion for the same, under the 

The first Court found for the nlp?n#-;ff n 

was of opinion that the bzsli road quesbio^ issues, and it 

oons'ructerl. On appeal by the defendlnr tL iL “fcessary to be 

confirmed the first Court’s judgment on thn « ° appellate Court has 

an! on the furi.her grouL thafThe re “ rt oAu it is based, 

ed by the Municipality under s 245 of R ® officers, appoint- 

i«.d„™blp in egyppL^UhL’ SoS'Seot" 

Uo second appeal it is contended for the MiiniAtrtQi;^ 73 * 

Courts below are wrong in holding that it was open fo the 

determine, whether the road in question was to 

secondly, the lower appellate Court is wrong 

report of the medical otficars apoointed bv the V, • ^ ‘‘'at the 

admissinla in evidence, because it was not nroJel ^^““'oipality was not 

raised as to the fact of such a report having been mSe °° 

pond?„ifn:tl£rc^urt\7or - 

iirkdloldon .0 so lo.o ibe qoootioo „i a,. Loe.,ie, of IS! *^ 5 , .‘‘J 
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the MunicipAlifcy, so far it required the plaintiff to remove the pucca 
privy, under ss. 245 and 246 of the Bengal Municipal Act, has acted 
beyond the limits of its statutory power, the only power given by those- 
sections being a power of directing the removal of huts. 

The first question raised by the learned vakil for the defendant 
anpellant is a very important question. There can be no doubt that the 
Civil Courts have jurisdiction to try the question whether the Municipality 
had been acting within the limits of its statutory power. It is conceded, 
and very properly conceded, by the learned vakil for the appellant that 
that is so. But then it does not follow that the Civil Courts have 
jutisdiotion to try the question whether the Municipality, when it was 
aofcing within the limits of its statutory power, was right in its judgment 
that a certain road should be opened. 

[818] The law authorizing the Municipality to act in this matter is 
contained in ss. 245 and 246 of Bengal Act III of 1884. Section 245 
provides that “ whenever the Commissioners at a meeting are satisfied — 

I am quoting only so much of the section as is applicable to this case 
— ‘ by report of competent persons, that any existing block of huts within 
the Municipality is, by reason of the manner in which the huts are 
constructed or crowded together, attended with risk of disease to the 
inhabitants, or the neighbourhood, they may cause the locality to be 
inspected by two medical officers, who shall make a report in writing on 
the sanitary condition of the said block of huts, and shall specify, 
if necessary, in the said report, the huts which should be removed 
and the roads which should be constructed, with a view to the removal 
of I he said risk of disease; ** and then s. 246 provides that on receipt of 
the said report the Commissioners may serve the owner of the land with 
a notice requiring him to effect the improvements considered to be neces- 
sary, and if such notice is not complied with, the Commissioners may 
themselves execute the works. 


* 

Iq fch© pldiiot fch© pla-intiff does not so-y that tli6 necessary prelimi- 
naries have not been complied with. What the plaintitf urges in his plaint 
is, that thfere was no necessity for the construction of the new road. And 
he further urges that the Municipal Commissioners had no power to direct 
the removal of the pxicca privy. The Courts below have in their judgment 
said that the report of the Sanitary Commissioner, and that of the twa 
medical otBcers, upon which the Municipality took action in the present 
case, were not sufiioient to justify any action being taken. 


I do not think that this view is correct. Beading the portions of tha 
report of tlie Sanitary Commissioner, which are given in the judgment of' 
the first Court, I find that the requirements of s. 245 are fully satisfied. 
\yhat the Courts below have said in effect is, that although the Commis- 
sioners say that they were satisfied upon the report that there existed a 
block of huts'witbin the Municipality which, by reason of the manner in 
which the huts wore constructed or crowded together, was attended with 
risk of disease to the inhabitants, they ought not to have been so satisfied if 
they had exercised their judgment properly. But the [819] law makes 
them the judges upon the point. So long as thov had the materials before 
them It was for them, and them alone, to say whether, upon those 
materials they were satisfied that there was risk of the kind the section 
contemplates) I So again, upon the report of the two medical oflSoers 

X L A jt ^ m e was such a report, it was for 

the Compaissioqets. an^ for them alone, to say whethpr there was any; 
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Bengal Act III of 1884 undo,- ^ k* u if a notice under s. 224 of 

to direct the removal of’the privy '[ 820 / power 

other than those that are necessa’ry t^hl tomjlied' wfth °h 
of a notice under s. 246 thon fha „P tne issue 

preliminaries might have stood in f-hn compliance with such 

notice under s. 246 as sufficient • but as our accepting the present 

that we ought to 

O ^ * 


s, c. G. 


Appeal allowed. 


26 C. 820=3 C.W.N. 770. 

APPELLATE CIVIL. 

Before Sir Francis W. Maclean, K.G.I.R., 

and Mr, Justice Banerjee. 


Chief Justice, 


MOHANUND Monduu {Plaintiff) V. NAPua Monduu and others 
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of title thereto. The plaintiff’s allegation was that the disputed land was- 
his ancestral jote ; that his father was in possession of the said jote as 
owner till his death ; that on his father’s death the plaintiff became tho 
owner by right of inheritance while be was a minor ; that the defendants 
acquired no title by their alleged purchase of the said jote from his pater- 
nal giandmother, who had no right to sell it, inasmuch as be was a minor 
at the time of the sale; and that the defendants without any title to the 
disDuted land kept him out of possession for six or seven yeais previous to 

the suit. Hence this suit was brought by the plaintiff on bis attaining 
majoiity. 

The defence {intev ahci) was that the suit was barred by limitation* 
inasmuch as it was not brought within three years from the date of the 
plaimiff s attaining majority ; that the land in suit was sold to the defend- 
ants for the benefit of the plaintiff to [821] pay off certain debts by his 

grandmother and natural guardian during his infancy, therefore the sale 
Was a valid one. 

The Court of first instance, having held that the transfer to the 

defendants was made by the lawful guardian of the plaintiff for his benefit, 
dismissed the suit. 

On appeal the District Judge afiSrmed the decision of the lower 
Court. 


Against this judgment the nlainbiff appealed to the High Court. 

Dr. Ashutosh Mookerjen, for the appellant. 

D ibu Noli7ii I^aiijan GhalterjeCt lor the respondents. 

The following judgments were delivered bv the High Court (MACLEAN, 
C.J., and Banerjee, J.; : — 


JUDGMENTS. 

Maclean, C.J. The point we have to decide upon this appeal is a 
short one, and not in my opinion a very difficult one. 

suit is one to set aside the sale of a certain property effected under 
the following circumstances: The sale was effected by the grand- 
mother of the plaintiff, who was then a minor, and it is the minor now 
of ag^ who 13 seeking to set the transaction aside. The giMndraother has 
not bean found hy tha lower aopeitate Court to huve been the duly appoint- 
ed guardian of the infant, th ^u.»h the Munsiff found that she was, and, for 
the nurpose of this decision, therefore, I will take it that she was only tha 
ae facto manager of the minor's property, and that, as f/c facto manag*-r of 
that proper y. she sold the property in dispute, in order to pay off a debt 
secuiGu by mortgage over otiier parts of the minor's property, upon which 
mortgage a very h'gh ra‘o of interest was running. 

The lovvor Cour^. upon the nuthority bf the Privy Council case of 
Uannonian 1 ershad Panday v. Munraj Koonwerec (l). has decided that 

e s,i e was a good one, and that the de. facto noanagar, even though not 
ae 3ure rnanagor, had power to soli the property. 

It is urged, on behalf of the appellant, (Jjat that decision applies only 

a^i ^ ^ mortgage bv' facto manager, and not to an out and out 

a e o le pi operty. I ne-’d not d well upon the obvious distinction between 
in To point out tlytt from one point [822] of view, a mortgage^ 

redeeming is reserved, may be the more 
hfi ? 0 rninor ; though, on the other hand, if the money can only 

^ rate of interest, it may be more beneficial to sell ft 


U) 6 M. I A. 412. 
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estate to pay off existing mortgages than to go on mortgag- 
ing at such high rate of interest. 

that the distinction sought to be drawn is well found- 

sale, the principle of that decision is, that a de facto manager has, under 

the t?a?sa H ® honestly, and 

transaction and one for the purpose of Lving 

or benefiting tne estate. I can see no princiule upon which it can be 
succe.-stully urged that he can only do this by wav of mortgage, when the 

mioUrbeT®® ? r-^‘’rr t^at it 

mi„Lt be more beneficial to that estate to do it by wav of sale If he 

have the^ nZ"" 'difficult to see why be should nob 

Trpnt k assuming the most absolute bona fides in the 

^ansaction, how best, m the interest of the estate, the matter can be dealt 

support the transaction, had it emanated from a L 

Lat Tiqfi hTt“^°‘"wu Mayne's Book on Hindu 

cuardiao bub whnTf fcbe aob is dooe by a person who is noc his 

guaraiao. bub who is the manager of the estate in which he has an intere^b 

te will equally be bound, if „ud„ ,b. circumslanc. Ihe w.,' 

prop^iMOD, the casein the Privy Council, to which I have just referred^ 

Ml. Ma>neisa careful and experienced author, but he draws no such 
seeing that as often as not a manager sells instead of mortgasine it i<j 

cuiious that there should be no decision upon the point, for the ca'e’ must 

fhaT n rZ'“ This absence of judicial authority suggest 

that the po nt has not been regarded as open to serious argur^Zt 

r823l p “he cases of Dorab Ally Khan v. Abdool yl/eZu) 

dfreSon ? am no H 'he opposite 

been discussing. ^^amst the appellant upon the point I have 

”°‘u whether there was legal necessity for the sale 
the Judge m the Court below has found that there was such Lcssitv • and’ 

^ nob Stated the facts from which he draws that inference’ 

LlneZhT he''Z“ have been more satisfactory if he had done that 
S emg that be was affirming the judgment of the Munsif it is not 

unreasonable to condude that be took the same view of the ’facts upon 
this question as the Muiisif had done. “ 

The appeal fails on both points, and must be dismissed with costs. 

nlpinhffZ^'^M^’ ®P'°'on. The suit was brought by 

plaintiff-aopellant. to recover possession of certain immoveable propertv 

on the allegation that the defendants were holding possession ot the 

same bv setting up an unauthorised alienation from the plaintiff’s 
grandmother during his minoiity, ^ a-mbiu s 

The defence was tha,t the sale by the plaintiff’s grandmother during 

his minority was one which was authorisd by law, and that the defendants 

purchased the property in good faith for value and were entitled t^reS 
possession. ^ looam 

The Courts below have found that the plaintiff’s grandmother, by whom 
the conveyance in favour of the defendants was executed, was the de facto 
manager of the plaintiff’s estate during his minority, and that the 

(2) 10 W.R. 106 = 10 B.L.B. 368, note, 
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alienation by her was made under necessity and for the benefit of the 
minor’s estate; and they have accordingly dismissed the suit. 

In second appeal it is contended for the plaintiff-appeliant, that the 
Courts below are wrong in holding that the principle laid down in the case 
of Ilunoqman Pershad Panday v. Koonweree (1), upon which 

they have relied, was applicable to this case, as that was a case of 
mortgage, whereas the present one was a case of sale; and it is further 
contended that the finding upon the question of necessity is nob sufficient 
to warrant the decree that has been made by the Courts below. 

Now it is quite true that in the case of Munoomati Pershad [824] 
Panday the alienation io question was a mortgage and nob a sale; 
and it is true also that in one respect there is a distinction between a 
mortgage ami a sale, the distinction being that whereas in the case 
of a mortgage the property may bo redeemed and recovered, in the 
case of a sale the minor loses all chance of recovering the property even 
upon repayment of the consideration money. But though that is so, is 
there any reason lor holding that the principle that applies to the case of a 
mortgage by a de facto manager of an infant’s estate should nob apply to 
the case of a sale by such manager, even though pressure on the estate or 
benefit to it was established? T am of opinion that the question must be 
answered in the negative. The reason why a de facto manager of an 
infant, ’s estate has been hold competent to alienate his property by way of 
mortgage would, in many cases, hold equally good where the alienation is 
by way of sale. Indeed, in some cases the reason for the rule in favour 
of upholding an alienation by a de facto manager of an infant’s estate 
would be satisfied better if the alienation was by way of sale than if it was 
by way of mortgage, for in some instances, such as in this case, as has 
been found by the first Court, the sale of a part of the minor’s estate may 
prove more beneficial to him than a mortgage. And it would not therefore 
be quite reasonable to hold that the power, which the de facto managt^r in 
such cases possesses, should be limited to one of creating a mortgage only. 
Nor is there anything in the Hindu law (upon which some stress was laid 
in the course of the argument) for drawing any such distinction, for one of 
the well-known passages authorising alienation by a de facto manager of 
the property of the minor (I mean paragraphs 28 and 29 of the Mitakshara, 
chap. I, s. 1) speaks of sale as well as mortgage. It is true that 
that passage has reference to cases of joint property where the de facto 
manager of the minor’s estate possesses some proprietary interest in 
himself, but that does not in my opinion affect the question, because, so 
far as the minor’s interest is concerned, the right of the co-owner to 
dispose of it rests only on his power as manager. 

Then there is the case of Ram Ghundcr Ghukerbiitiy v. Brojonaih 
Moznmdar (2) in which a sale of a minor’s immoveable [825] property by 
the de facto manager of his estate was upheld by a Full Bench of this 
ourt. Ib is tiue that the precise question that is now raised was not 
raised in that case, but the affirmance of the principle that the de facto 
manager of a minor’s estafe has power to sell his immoveable property is 
necessarilv involved in the decision arrived at in that case. In support of 
t e view 1 tako that no distinction iu principle can he drawn between tha 
power of a manager of an infant’s estate to mortgage and his power to sell. 
1 may also refer to a well-known work on the subject, ** The Law relating 
Q mors y Mr . Trevelyan, in which it is said at p. 164 of the seoond 

(I) 6 M.I.A. 412. 
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f distioction can be drawn between the power to charge and 

would justify the exercise. of the one 

would justify thtit of the other. 

distinction was sought to be drawn between the case of the 
mrnor’^ mortgage or sale hy the de facto manager of a 

mlnraer ^Iso his natural guardian and the case of a dr facto 

W^thfnt guardian according to the Hindu Jaw. 

1 1j I fc 1 V ^ ^^^7 I 1 } I - i exists such a 

mfnLerw. that the de facto 

manager was the paternal grandmother of the minor, his father and 

Td 'O’ '• ”«• 9"‘ stL.d 

to fh« questioned, that the de facto manager answers 

to the description of natural guardian in this case 

^iuthorhv'?hTi^'‘°r-^' ^ Tu °Pi“°u that upon reason as well as 

if th^ nVnil 7f manager 

power basin case of necessity or for the infant’s benefit 

power to sell his property, is correct. 

lowerTnn^elirtrp'* PO'ut, the finding arrived at by the 

Appeal dismissed. 


S. C» G. 
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Before Sir Francis William Uadean. K.G.I.E., Chief Justice, and 

Mr» Justice Banerjee, 


EADHA MaDHUB SAMONTA y. SaSTI RaM SEN AND 

OTHERS {Defendants) [22ud February, 1899 j 
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of the putni sale, by which it whs held that tha <^he setting aside 

pendency of an appeal preVr^^ 

by the zemindar at whose instance the said Ale hfd k 
a voluntary payment, inasmuch as he (the nUinfiffi brought about, is not 

Bindubashini Dassi v. Harendra Lai Roy (1), followed 

The remedy which the plaintiff in this case had. after the reversal nf fi,. i 
to be re-imbursed by the defendant under s 69 of the a » ^ ^ 

to be curtailed by the provisions of s. 14 of Regulation VIII of 

tCoDB., 19 C,L.J. 72 = 18 O.W.N. 778 = 91 Tnd. Gas 207 • R liT„^ n . 

D., 7 O O. 146 (149) ; 11 O 0. 279 (281°] ’ '* 
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The plainMff in this case purchased a talvk at a sale held 

under Reg, VJII of 1819 in Joist 1299 B. S. IJiine 1892), and he was in, 
possession of it till Joist 1300 B. S. (June 1893), when the defendants 
Nos. 1 to o instituted a suit against the zf'mindar and the oresent plaintiff 
to set aside the sale, which suit was decreed on the 14rh May 1894, and 
the order setting aside the sale was confirmed by the High Court. During 
the pendency of thjtt suit the defendants Nos. 1 to 5 (who were the 
plaintiffs in that suit) made an application under s. 501 of the Civil 
Procedure Code and took possession of the puini iahik on the 25th 
January 1894 through the Court hv ejecting the plaintiffs, and they 
as v^ell as defendants Nos. 6 tol3, who were [827j their co-shavers, were 
in possession till the time of the institution of the present action* 
After the setting aside of the sale by the first Court, the z-^mindar alone 
pieierred an appeal to the High Court, and during the pendency of the said 
appeal, proce .ings unrler Rkc. Vi II of 1819 were taken by him in respeob 
of rent for the >ear 1301 B. S (1894) against the plaintiff and the defaulting 
putnnlars. The ph.iniiff, to save his tmini right saMsfi< d the demand, and 
the present action was brought by him to recover the money so paid, 
either from the defaulting pnLyiidors or from the zemindar. 

The defence {ivter aha) was that the plaintiff was not entitled to be 

reimbursed by the defendants, inasmuch as the payment was a voluntary 
one. 


The Subordinate Judge dismissed the suit. 

On appeal the District Judge confirmed the decision of the first 
Court, 

Against this decision the plaintiff nrpeolrd to the High Court. 

Bahu Saioda Churn Alzttcr, and Bahu Haro Kinnar Milter, for the 
appellant. 

Bahu Bom Churn Mittcr (Senior Government Pleader), Dr. Ashzitosh 

Mookerpe, Bahu Shiva Prosonno Bhattacharjee, and Bahu Joygopal 
Chose, for the respondants. 

The follow ing judfjnionts were delivered bv the High Court (MauLEAN, 
C. J., and BaNeiuee, J.) : — 


JUDGMENTS. 

Maclean, C. J. Tlie princiiile of the case of Bindnhashini Dassi V. 
Harendra Lai Boy (1) which was recently before this Court, governs the 
present case, thougli in the facts tliere is some distinction. 

The defendants are certain putiiidars ; they defaulted in their rent ; 
the zemindar took proceedings against them ; the m-onertv was ordered 
to be sold : It was solo, and the vlainiitT. in May 1892, purchased theputni 
interest at the sale held in pursuance of the order. On the 12th Mav, 1894, 
the sale was, in a suit instituted for the purpose, set aside ; the zemindar 
a one appealed against that decision, and the plaintiff was a respondent 

Trobi” Bppenl. In April 1895, during the pendency of the appeal, the 
L828J zammdar applied to the tlaintiff to pav the rent which had 
accrued from the 13th April 1894 to November in that vear, and in the 
same month he mstnuted proceedings against the plaintiff to enforce hid 
rehts upon the footing of the non payment of the rent. On the 16th 

P'^ntiff paid the money claimed amounting to Rs. 2,000 

deeiaiv!n*!sf 'ft, ° August 1895, the appsal was heard and the 

d^io n of the Court below setting aside the sale was affirmed. On the 

(1) 25 0. 305. 
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12th Decembar 1895. the present suit was instituted by the plaintiff 
against the defendants, the bulk of whom are the putnidars, the only 
other defendant being the zemindar. He claims to recover the Rs. 2 000 
upon the ground that when he made the payment he was a person 
interested in the payment of the money which the putnidars were bound 
by law to pay, and that hois entitled to be reimbursed by them. 

Both the lower Courts have decided against him ; hence this appeal, 
ihehrst question IS, whether the case falls within s. 69 of the Contract Act 
1 think It does. It 13 difficult to say that, at the time the plaintiff made 
the payment, he was not interested in that payment which the putnidars 
were bound to make. If the decision of the lower Court bad been revers- 
ed by this Court, the plaintiff would have been confirmed in his position 
as putnidar; And as such would have been liable to pay the rent to the 

zemindar. No doubt at the time he made the payment it had been held 

that the sale ought to be set aside, in which case his interest in the 
putni lease was gone. But at the same time an appeal was pending, and 
there was the possibility at least of a reversal of the decision. Under these 
circumstances can it be successfully urged that he was a mere volunteer 
and not interested in the payment of the money, which, as matters have 
eventuated, the present respondents are bound by law to pay ? We should 
be placing a narrow construction upon the section if we acceded to this 
view. If he had not paid it and the decision had been reversed, he would 
have run tne risk of his putni interest being sold at the suit of the 
zemindar. The defendants have had the benefit of this payment ; if it had 
not been made their putni lease might have been again put up [829] for 
sale at the suit of the zemindar. Tne principles of justice, equity and 
good conscience appear to me to demand that the plaintiff should be re- 
imbursed by the defendants, the piitmdars, 

nf 1'’® sentence of the first clause of s. 14 

suit, and that the plaint. ff is not 
entitled to maintain it. and that he ought to have applied in the previous 

suit for the reimbursement in question. In point of fact he had made no 

payment when the suit was before the first Court, though he had when it 

was before this Court. If the attention of this Court had been directed to 

thematter lam not prepared to say that it might not have made an 

order reimbursing the plaintiff against this payment, or for any other loss 

he might have su.-tained, but I am not prepared to sav that, when the 

section speaks only of the Court being careful to indemnify the person 

paying against all loss, that that is sufficient to deprive to the plaintiff of 

a right to maintain the present suit. Tne language of the section is not 

sufficiently precise to justify us in saying that the plaintiff’s right to sue 

for reimbursement IS taken away. 

In the result, the appeal will be allowed with costs as against the 

and dismissed with costs as agdnst the 
resp dent No. 14. There must ba the usual decree for payment of the 
amount claimed, with the costs of the suit. 

J-— I.asree with the learned Chief Justice in thinking 
that this case comes within the scope of s. 69 of the Comract Act and 

18 governed by the princ^le laid down in the cases of Dakhina Mohan 

^0 Mohan Roy (1) and Bindubashini Dassi v. Earendra Lai 


(1) 21 C. 142. 


(2) 26 0. 305. 
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Ib was contended for the defendants, in the first place, that the 
plaintiff was nob a person interested in the payment of the money ia 
question within the meaning of s. 69 of the Contracb Act, and that the 
present case is distinguishable from the cases bo which I have just referred 
because the payment here was made after the decision of the first Court ia 
the suit for reversal of the putni sale by which it was held that the sale 
was invalid, and during the pendency of an appeal preferred, not [830] 
by tlie plp*.inbiff, the auction-purchaser, but by the zemindar, at whose 
instance the putni sale had been brought about ; and in the second place, 
it was contended that the suit was barred by the provisions of the first 
clause of s. 14 of Reg. Vllt of 1819. Then it was, in the third place, 
contended on behalf of the defendant No. 8, that he ought not to be held 
liable in any event, as tlie payment was made by the plaintiff' at a time 
when the putni was in the possession, not of all the putnidar defendants, 
but of defendants Nos. 1 to 5 only. 

I am of opinion that the first contention is not sound, and that the 
circumstances relied upon do not really distinguish this case from the 
cases to which reference has been made above, and do not take this case 
out of the purview of s. 69 of the Contracb Act. It is quite true that the 
decision of the first Court in the suit for reversal of the putni sale was in 
favour of the defaulting pubnidars, but that did nob preclude the possibility 
of a contrary decision being arrived at by the Court of appeal, and the 
fact of the plaintiff nob having been the appellant did not make him any 
the less a person interested in the payment, when the aopeal of the 
zemindar would, if successful, have inured to the benefit of the plaintiff. 

Section 69 of the Contract Act does not require that the person who 
made the payment should have done anything actively to keep up the 
interest wliich he claims. All that is required is. that the payment 
should be made by a person who is interested in the payment ; and the 
plaintiff was clearly interested in the payment that he made, seeing that 
if io had not been made and the putni had been sold in consequence, it 
would have prevented him from reaping the advantage that he might have 
gained in the event of the success of the zemindar’s appeal. 

Nor is there much force in the second contention. All that s. 14 of 
Reg. Viri of 1819 says, with reference to the point now before us, is 
this that the purchaser shall be made a party io such suits, and upon 
a decree passing for reversal of the sale, the Court shall be careful to 
indemnify him against all loss at the charge of the zemindar or other 
person at whose suit the sale may have been made.** 

[831] This, no doubt, provides for the auction-purchaser, in the 

event of reversal of the sale, being indemnified against all loss that may 

ave been sustained by him. and the remedy is to be at the expense of 

e zemindar at whose instance the sale was brought about. But it does 

no say that the remedy pre^^cribed is to be the sole remedy to which the 

auc lon-pui chaser is entitled, notwithstanding that, by virtue of any 

o lei piovision of law, he may be entitled to a remedy against any other 
person than the zemindar. 

f > s- 69 applies to the case, and as I said above it does apply 

o 1 , an tie plaintiff is, in consequence, entitled to be reimbursed by the 
e ^ttnidars, who were bound bo pay the money, the provisions 

in fu VIII of 1819, quoted above, cannot, in my opinion, stand 

ri'iii plaintiff's obtaining such relief. That the defaulting 

hv Th liable for the rent, the demand for which was satisfied 

cne plaintiff s payment, is not disputed, and cannot be disputed. That 
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which the olaintifif has under 

^fvm c,U8?Cotd .t™, 

defenhln^Nn^ third contention namely, the one urged on behalf of the 
thaO of the other putmdars, defendants, because be was as much bound 

P^'tmaars who bad been put m possession under s. 501 of the Code of 

K «bown why he should be held 

not bound by law to pay the arrears of rent due on account of this putni 

puZdars IT T°h ‘be other 

^ contentions urged before us on behalf of the 

espondents in support of the lower Court’s judgment therefore all fail. 


1892 

Feb, 2% 

Appel- 

late 

Civil. 

26 C. 826. 


S. C. G. 


Appeal allowed. 


£0 U. 


[832] APPELLATE CIVIL. 

Before Mr. Justice Maopherson and Mr. Justice Stevens. 

Hem Chandra Chowdhry {Plaintiff) v. Kali Prasanna 
Bhaddri and others (Defendants).* [12th May. 1899.J 

Enchancement of rent— Partition of m a 

aiif 18R-Ca8toinar/ral7o/ r“ar-Fara J^ ISflSl. ^ 

of prorf-Road.ceJreturnl-mid:nc7AcUI^^^^^ f .««-d.-Onu8 

Act (Bengal Act IX of 1880). s. 95. ^ Bengal Cess 

Id a suit for enhancemeDt of rent of a fo«ia*a j ^ 

Act. it is for the plaintifl to start his case bv oroJin^ta ! Bengal Tenancy 

below (he costomary rate payabll bTneL " 

vicinity, or that it was not fair and f quifable befti is ® ‘^e 

the defendant, to prove that tbe ezistms ronr’ can be shifted to 

A tenure was held underfzemindari ^hich or^einaUv f eqaitable. 

The estate was suhsf quentjy partitioned bv tbo r ^ formed one entire estate. 

ral estates. The rent of the tenure was 

caoh of the four estates thus formed alihoueh ^he UnA 

mained undivided. In a suit forenhaneement of the tenure re- 

tbe proprietor of some of the estates Htld that tli« « / the tenure brought by 
parent estate was to create sepst^te and parut.on of the 

tenure under tbe proprietors of each of the estates ° tTat tL°* “»• s'^kIs 

several estates were noi joint landlords of the tenure the 

of tbe Bengal Tenaney Xet ; and thTt^ 188 

CR., lOC.W.N. 818 (819).] 

Pergdnnah Pukheria Jainsahi in tha District! of Mvmensineh 
originally formed oce parent estate, which was partitioned b^ tlT,: 
Eevenue Authorities into four several estates One of these estates namely 
m ^at No. 122. represents a ten an nas [833] share of the original estate’ 

B,ass 

(«=O.OT. 
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each of the three others representing a two annas share of the original 

estate. Of these, two, namelv, mehals Nos, 4806 and 5513, belong bo bho 

plaintiff. Within the parent estate there was an ancient tenureoall d taltih 

Madarjani, which comprised a number of mouzas and ja/Zc/rs. ThisiaZufc 

ba= now become two distinct tenures, one representing a 13f annas share* 

and the other a annas share of the original tenure. Tne lands of this 

taiiik were never partitioned by metes ami bounds, but its rent was allotted 

proportionately to each of the four estates aforesaid under which it was 
held. 


These aporals arise out of suit No. 27 of 1890, brought by one Hem 
GhandiaChowdhry as oroprietor of esta'es Nos. 4806 and 5513, constituting 
a four annas share of Pergunnah Pukheria, against the defendants as 
owners of 13f annas share of i he tenure Madarjani, for enhanoemeut of 
rent pa\ able to the plainiiff. The suit was partially decreed by the 
Subordinate Judge, and both the plaintiff and some of the defendants 
apueahd from the deciee of the Subordinate Judge ; appeal No. 391 

being preferred by the plaintiff, and appeal No. 392 by defendants Nos. 
1, 2, 3. and J4. 

^ Mr. /. T. Woodroffe, Bahu Sre>>nath Das, and Babu Joges Chandra 

sxoy, for the appellant in appeal 391 and for the respondents in appeal 
392. 

Sir Griffith Evans. Babu Sharada Charan Mitter, and Babu Mohini 

Mohan Ghakraharti, for the respondents in appeal 391 and for the appellants 
in appeal 392. 

The following cases were referred to in the course of the arguments: — 
For the defendants, Gopal Chunder Das v. Umesh Narnin Chowdhry(l), 
Panchnnon Banerji v. Roj Kumar Gtiha (2), and Batdya Nath De 
Sarkar v. Hun (3). 

For the plaintiff, Surut Soonduree Dehia v. Siimeeroodeen [ 834 ] 
Talookdnr (4), Sarat Soondnry Dabea v. Anund Mohan Surma GhjUtack (5), 
and hissessnri Debi Ghowdhrain v. Hem Chunder Chowdhiy 16). 

The judgment of the High Court (Macphekson and StevenS, JJ.) 

was as follows : — 


JUDGMENT. 


Pergunnah Pakheria Jainsahi originally formed an entire estate, but 

has now by partition become four estates, one of which represents a 10 
annas share and the others each a 2 annas share of the original estate. 
Subordinate to the original estate there was an ancient tenure called 
Madarjani, the rent of which was allotted proportionately to each of the 
four e-(tates, the land reroainiog undivided. Tuis has now become two 
tenures, one representing a 13 ann^s 15 gundas share and the others 

2 annas o gundas share of the original tenure. Tne plaintiff as a proprietor 
of estates Nos. 4806 and 5513, each of which repre'^ents a two annas 
shaie of the Pergunnah, brought suits No. 29 of 1890 and No, 7 of 1891 
to enhance the rent payable to him for his four annas sh*ire, and these 

suits, which were tried together and disposed of in one judgment, have 
given rise to four anpeals. of which Nos. 391 and 392 of 1896 relate to suit 
JNo. 27, and Noa. 45 and 46 of 1897 lo suit No. 7, 

fu >9 claimed under s. 7 of the Bengal Tenancy Act, and 

the plaintiff s case substantially is than he is entitled to receive as a fair 



(1) 17 0. 6?15. 

(4) 22 W. R, 630. 


(2) 19 G. 610. 
(5) 6 C. 273. 
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f, holder’s profits. It is not now disputed 

so L thTpn f held to be 

between tne parties now before us. That judgm mt gives allrao loM 

between the 

enhancement. Tne Subordinate Judge has decreed enhancemirin both 

n^ainriff “h strength of certain road cess returns put in by the 
plaintiff, for he has rejeeted as unreliable tne whole of the oral Aeidflnn 
bearing on the rent paid by the raiyats. evidence 

hv rh Appeal No. 391 is preferred by the plaintiff and appeal No 392 
by the fi s. tnree defendants an i defendant No. U in suit No 27 for the 

enhancement Of the raab of tho 13 anaas 15 guodas tenure and we shaU 

aff-pr In appeals. The renG has bion enhanced to Rs. 2 386 11 

after allowing 5 p^r cenG. as ollecfcion char*^os and 20 nsr oanf *.u 

•tenure-holder’s profit, and half of that amount has Seen LdeTiya We 5o 

the plaintifl as proprietor of one estate and half as proprietor of the other- 
the "vea?!S“L rthe ? take full effect at the end of 

severtl lat ifrd^nlom “riLal? -nlT 

an^rh V on are not evidence aealnsb thein 

and that no ground for enhancement has been established. ’ 

We see no force in the first contention Th« « 

by which there was one tenancy under one holding of landlords^ ca^eTo 
an end when tho parent estate was partitioned, and the effect of the 
partitions was to create separate and disti.ict tenancies under the nrourie! 
tors of each of tho estates. It cannot be said that the proprietors of tho 
several estates ware joint landlords of the tenure \ f ^ 

separate an 1 the share of the rent allotted to ea^ flvi^d a poT^t ofT: 
assets of that estate alone. Tnis was the view i-alr^n q„ s o of the 

^abea V. Aiund Mohun Surma Ghuttack (l) and Surut So^nduree'Debia 
V Sumeeroodeen Talookdar m. In the cas^s cited for the appelllnts there 

p.ren. e.Ut.. W« (arther thbk .h.l .b. X "oAbi. Soor,^ t 

the 30Sh N.v.„b.r 1838 i, th.l th, r.blVfTb. b.rl Tlh^ 

tenure can be enhanced, but whether the declaration in that decree was 

inteuded to relate to the whole tenure or the four annas share of it wa 
must hold that tbe suit is maintainable, ’ 

[836] The road-cess returns are Ess. 1 to 4 and 6 and 7. None of these 
were sub nittod by the appellants, an 1 Ess. 3. 4. 6 and 7 relatr not to 
the tenancy under ei har of the plaiobiff’s estates, but to the’ tenancv 
under estate No. 122. which rooresent tho ten annas share of the 
pergunnah, and are. wo consider on that ground, inadmissible Wa 
oannot hold that there is a senarate and distinct tenancy under the 
plaintiff as proprietor of one estate so as to admit of his eobanoing the • 
rent payable to him, and at the same time hold that there is one and the 
same uenanoy under him and tho proprietors of estate No. 122 so as to’ 

Wa Tf fhoT tenancy under the latter estateadmissi- 
t ^ ®''® '^•stinct. the statement to be admissible must 

we think, relate oo the tenancy which is in question. In this view all but 
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(1) 6C. 273. 


(2) 22 W.R, 630 
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Exs. 1 and 2 must be execluded, but it is upon those and Ex. No. 

3 that the Subordinaie Judge has acted. 

Exhibits 1 and 2 are returns relating to the plaintiff’s estates No. 
5513 and 4806. respectively. They were signed and submitted by Hari 
Narain Ghose as am-mukhtear of Kaja Jotindra Narain Roy, whose, 
interest has now devolved on his widow Rani Hemanta Kuroari, the 23rd 
defendant in the suit, but not a contesting defendant. They show that in . 
1884 Jotindra Narain’s 11 gundas 2 karas share of the tenure was let out 
in tjara for terms of three or four years to certain persons at an aggregate 
rent of Rs. 54-2-4 as regards each of these estates. Exhibit 3 is a return, 
which as already stated relates to estate No. 122. It was signed and 
submitted by Harendra Kumar Bose as am-rmikhtear oi Maharani Sarafc 
Sundari Debia, who was the mother of Jotindra Narain. and whose share 
has also now devolved on Hemanta Kumari, and it shows that her 1 anna 
14 gundas 2 karas share of the tenure appertaining to estate No. 122 was 
let out to the ijaradars mentioned in Exs. 1 and 2 at an annual rent of . 
Rs. 813-13-0, Those returns have been made evidence against the appel- 
lant under cl. 3, s. 32 of the Evidence Act, as containing statements made 
by a deceased person against his pecuniary interests, and it is on them 
alone that the assets of the four annas share of the tenure appertaining to 
the plaintiff’s estates have been determined and the rent enhanced. The 
[837] statements made in the returns were no doubt authorised by the 
Rani and Raja, respectively, and under the provisions of the Road Cess 
Act, were binding on them, hut looking at the language and scope of s. 32, 
we doubt whether they can be regarded as statements made by those 
persons within the meaning of the section so as to he admissible against 
others. It is not, we think, necessary to determine this question in the 
present case, because, assuming that the statements are evidence against 
the appellants, they do not in our opinion furnish any reliable data for 
ascertaining the assets of the tenure, and have been given a value far 
beyond what they deserve. 

The statements do not purport to give the I'ent realized in respect of 
the whole tenure, or to deal with more than the small shares owned by 
the Raja and Rani. It was. therefore, necessary to resort to a mathema- 
tical calculation, which must have assumed two things: first, that the 
ijaras were not of a speculative character, and that the ijaradars 
realised from the roiijats, at least the amount of the rent which they 
paid to the superior landlord ; and secondly, that the other tenure-holders, 
including the appellants, realized proportionately to their shares the same 
amount of rent, either from the same or other ijaradetfs or from theraiyiifs 
direct. Wa see no ground for either assumption. The returns sbard by 
themselves, and beyond some general evidence that the rciiyats paid all 
the tenure-holders at the same rates whatever those rales were, there is 
no evidence in support of them. Then the Rani and the Raja occupied the 
double position of tenure-holder and proprietor, for they were proprietors 
of estate No. 122. The Subordinate Judp© says that the history of the 
previous litigation shews a determined effort on the part of the proprietors 
to enchance the rent of the tenure, but that there was admittedly some 
decision which protected the share of the tenure subordinate to estate 
No, 122 from enhancement, so that the Rani and the Raja would derive 
no ad vantage as proprietors by overstatii'g the amount of the rent received 
by them as tenure-hoMors. Wo do not know what that decision is. but the 
fact that they occupied tho double position remains, and certainly detracts 
from the value of the statements as affecting other sharers ot iho tenure* 
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raSsTnf nf Statements carry some weight from the position 

appears is tSt thr°TL f u i® °°t shown ; all that 

and put them m, and it is not likely that either the Eani or the Ea^a lonld 
have been able to say anything about the correctness of them. The returns 
are certainly facie against pecuniary interest, but the pecuniary 

nterest affected is so small that they have little value on that grS On 
^e other hand, notwithstanding the provisions of ss 21 <!n<l nf fK 

Evidence Act, they could not under s. 9^5 of the Eoad Cess Act bfused as 
evidence in favour of the person submitting them. 

® °° i'i’® judgment of the Subordinate Jud«e it is in 

anH no i“ Proved these return. 

and no other evidence of any kind had been given In om- nnini^^ Vu- • ’ 

ro„s“|tr^u. ss fssrs r rs 

in hie** that the suit must fail, unless the plaintiff succeeds 

° " toS rSto T ““1 “ “■ ™‘» “‘■“'"I bo irSpS 

»hlS"“uS. “ *' »o* ‘b. 8«..e, 

a diffflrflnf- Fr^IqI t*. • not prepared to take 

sSSF””' ‘bV“i=”L”- ssrre 

nou Jo^nlv1rd^c“rtg‘r 1“ rent 

nouia only be decreed prospectively from the date of the decree and thai- 

the rent should have been made payable at the end of thevea’r and not 

tiave taken it is not necessary to deal 
with these points. It it had been necessary, we should not have been 
d^sp^sed to interfere with the decision of the Subordinate Judge upon 

♦V, defendants’ appeal No. 392 succeeds and that 

r/yo. “‘Vs: 

M. N. R. Appeal No. 391 dismissed ; Appeal No. 392 decreed. 
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Appel- 

late 

Civil. 

26 C. 832. 
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APPELLATE CIVIL. 

Before Mr. Justice Banerjee and Mr. Justice Stevens. 


Mahomed Yusuf {Judgment- debtor. Objector) v. Abdur Rahim 

Bepari and others {Decree-holders)* [3rd July, 1899.] 

Succession Certificate Act {VII o/ 1889), 5. 4 — Right to maintain suit without ceriu 

ficate — DeaOi, during execution proceedings, of the original mortgagee, and substitu- 

tton of his heir* 

Section 4 of tbe Succeaeion Certificate Act (VII of 1889) is not a bar to execu- 
tion proceedings instituted on a mortgage decree upon tbe application of tbe 
original mortgagee, by reason of ibe original mortgagee having died during tbe 
pendency of tbe proceedings, and bis legal representatives who were substituted 
in bis place not having produced any succession certificate. 

Fateh Chand v. Muliammad Baksh (1). dissented from. 

[Dise., 10 O.C. 378 (382) (B); F., 22 B. 630 (632) = 6 Bom. L.R. 582; R.. 29 M. 77 (781; 
34 M. 442 (446) = llDd. Cas. 535 = 5 M.L.T, 278 ; 7 C.L.J. 650 = 12 C.W.N, 
145 (148).] 

This appeal aiose out of an application for execution of a raortgage 
decree which was passed against the defendants, including defendant No. 7, 
who was made a party as being a purchaser of a portion of the mortgaged 
property. As against defendant [840] No. 1 a personal decree was 
granted. The decree having been made absolute, an application was filed 
on behalf of the decree-holder for execution of the decree. During the 
pendency of the execution proceedings the decree-holder died and his heirs 
were substituted in his place. Defendant No. 7 objected to the execution 
of the decree {inter aha) on the ground that it could not proceed in the 
absence of a succession certificate. The lower Court disallowed tbe 
objection, holding that no succession certificate was necessary for the 
execution of a mortgage decree by the heirs of the original mortgagee. 

Against this decision the judgment-debtor appealed to the High 
Court. 

Mr. J. R. Perceval, for the appellant, 

Babu Ilorendra Narayan Milter, for the respondents. 

Tbe judgment of the High Court (Banerjee and Stevens. JJ.) 

was as follows : — 

JUDGMENT. 

Banerjee, J. — In this appeal, which arises out of certain proceedings 
taken in execution of a mortgage decree, the only question raised on behalf 
of the appellant who was defendant No. 7 in the Court below, and was 
made a defendant as being the purchaser of a portion of the mortgaged 
property, is. whether s. 4 of the Succession Certificate Act is a bar to the 
execution proceedings which were instituted upon the application of the 
original mortgagee, by reason of the original mortgagee having died during 
tbe pendency of the proceedings and his legal representatives who were 
substituted in his place not having produced any succession certificate. 

The learned vakil for the appellant very fairly admits that the weight 
of authority in this Court is apparently against his contention, but he 

Appeal from Order No, 184 of 1893, against the order of Babu ManmathonaUt 
Ohattorjee, Subordinate Judge of Dacca, dated the 2Gth February 1898. 

(1)16 A. 259. 
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seeks to distinguish the cases bearing upon the point viz Rnnhu Nnth 

ltd V. Baij Nath Singh ( 2 ). 

and Bata Nath Das v. Shamanand Das ( 3 ), from the nresenf- nn 

0 ground that in none of those cases was anv personal decree against 

ald“ f?rd for whereas in this Lse such a ^00100 was 

asked for and has been granted ; and he relies upon the case of Fateh 

^and \. Muhammad Bakhsh ( 4 ), decided by a Full Bench of the Allahabad 
High Court, m support of his contention. Aiianabad 

So far as the distinction sought to be drawn between the nresent 

case and the cases decided in this Court bearing upon the poin^t now 
before us goes, it would be sufficient to say that the only defendant against 

whom a personal decree has been granted is defendant No^ l anThe 

is not one of the appellants before us, nor indeed did he raise anv 
objection m the Court below to the execution proceedings - and as aeainJ 
the defendant No 7 the appellant before us, the only decree made is not a 

coL^rnef thf ''8o%h“r?s ffir al°the°?ppen!nt“is 

tiD0 Allaibabad High Court io tho r^u ^ ^ 

Bakhsh (4). ^ Muhammad 

But there is another reason why we think that tha t ^7 

appellant in this case should fail, and that is this, that s 4 '°sub-s 1^ 

wiiS’ th^'“^ the only provision of the Succession Certificate’Act under 
which the case could possibly come, can have no application to the present 
cas6. For fchafc clause provides that nn ** j ^ ^ 

application of a person claiming to be entitled to the offeet«°T'^ 

trthrrr"f'“r"‘’“ ^PPhcation^fa persoSm^Ttobe LSS 

appits o^ [8\2f r;tTdX hri^; 

ffieT d^ d^ the execution proceedings that the originarLXagS'de^crS^ 

representatives, the present res nondents were 

Sueefisain° p a ^ that S. 4 of the 

fzecutior T’ffifvfe ^ proceeding with the 

execution. This view, we think, is in accordance with that indicated hv 

!nne«,Th V. Shamanatd dT {31 The 

appeal, therefore, fails and must be dismissed with cost. 

Appeal dismissed. 


(1) 15 0. 54. 


(2) 19 C. 336, 


(3) 22 C. 143. 


(4) 16 A. 269 
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Rango Roy alias Rung Lal Roy {PlaintiJ) v. Holloway 
AND ANOTHER {Defendants).^ [25bh April. 1899.J 

Second Appeal— Cases cognizable in Courts of Smalt Causes — Civil Procedure Code 
{Act XIV of 1882), s. 586 — handlord and Tenant — Bengal Tenancy Act {VllI of 
1886), s. 144. 


A suit between landlord and tenant for the recovery by the tenant of excess 
payments taken by the landlord in respect of the rent of the holding and not 
exceeding Rs. 500 is a suit cognizable by the Small Cause Court, and under 
s. 686 of the Civil Procedure Code no second appeal lies. There is nothing in 
s. 144 of the Bengal Tenancy Act to override the provisions of s. 586 of the Civil 
Procedure Code, as it determines only the venue and has no bearing upon the 
nature of the suit. 

[R.. U C.L.J. 489 = 1*2 Ind. Gas. 745 (747) ; 1 L.B.R. 335.] 


This was a suit brought under the provisions of s. 75 of the Bengal 
Tenancy Act, for the recovery of the sum of Rs. 113-15 annas, which 
the plaintiff, tho tenant of the defendant, claimed in respect of excess 
payments taken from him in respect of the rent of his holding by the 
defendants. 

The Munsif found that the amount claimed was twice the sum realised 
from the plaintiff and awarded damages at 50 per cent, with proportional 
costs. 

On appeal by the defendants the District Judge reversed the Munsif^s 
decree and dismissed the suit with costs, 

[843] From this decision the plaintiff appealed to the High Court. 

Mr. P. O'Kinealy (with Babu Saligram Singh), for the defendants, 
took a preliminary objection to the hearing of the appeal, that the suit 
being to recover a sum not exceeding Rs. 500. and being also of a nature 
cognizable in a Court of Small Causes, and there having been an appeal 
already, a second appeal was barred by s. 586 of the Civil Procedure Code. 

Babu Jogesh Chunder Roy, for the plaintiff. — This being a suit between 
landlord and tenant is not cognizable by a Court of Small Causes. From 
s. 144 of the Bengal Tenancy Act, which provides, “The cause of action 
in all suits between landlord and tenant as such shall, for the purposes of 
the Code of Civil Procedure, be deemed to have arisen within the local 
limits of the jurisdiction of the Civil Court which would have jurisdiction 
to entertain a suit for the possession of the tenure or holding in connection 
with which the suit is brought," it is clear that all suits between landlord 
and tenant are to be I'egarded as suits cognizable by ordinary Courts as 
distinguished from Courts of Small Causes. 

The judgment of the High Court (Hill and Rampini, JJ.) was as 
follows 


JUDGMENT. 

A preliminary objection has been raised by the learned counsel for 
the respondents to the hearing of this appeal. It is contended that tho 
suit IS a sui t of th e nature cogn izable by a Court of Small Causes, and 

Droff Appellate Decree No. 1671 of ISOT.^ainst the decree of C. M. W. 

Bhagulpur. dated the 1st of June 1897. reversing tha 
decree of Babu Uma Oharn Kar, Munsif of Beguserai. dated the 28th of January 1897. 
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that by virtue of the provisions of s. 586 of the Code of Civil Procedure 

a second appeal 13 barred. 

answer do this objection reliance is placed by the learned vakil for 
the appellant on s. 144 of the Bengal Tenancy Act, where it is provided, 

Detween landlord and tenant as such 
shall, for the purposes of the Code of Civil Procedure, be deemed to 

have arisen within the local limits of the jurisdiction of the Civil 
^io^oT d'? 7° have jurisdiction to entertain a suit for the posses- 

* n'® argued that the inference to be drawn from that section 
L844J IS that all suits between landlord and tenant as such are to be 
regarded as suits cognizable by ordinary Courts as distinguished from 
Courts of Srnall Causes, and this being a suit between landlord and tenant 

of Small’clusM ^ nature cognizable by a Court 

provisions of s. 75 of the Bengal 
recovery of the sum of Es. 113-15 annas, which the 
mX if ' of the defendant, claims in respect of excess payments 

the defendanc, and the suit may, therefore, no doubt be properlv said to 
be a suit between landlord and tenant as such. ' 

Act nothing in s. ill of the Bengal Tenancy 

Civil Prnp fo override the provisions of the Code of 

uo bearing, so far as we are able to perJvl. 

mines the jurisdiction 

That thT, 7 T 'fstituted, but beyond that it does not go. 

That this IS a suit which would ordinarily be regarded as in its nature 

ShSl\ei e^°tV pauses we think there can be no doubt, 

^onrn f SsR 77 is within the nrovi- 

smns of s. 586 of the Code of Civil Procedure, and a second appeal is 

there ore, non open to the appellant. We think consequently that the 

diS„°d S CO... •‘<‘0 ‘b. WP..! «..st be 


M» B. M. 


Appeal disviissed. 


26 C. 845 = 4 C.W.N. 162. 

[845] APPELLATE CIVIL. 

Before Mr. Justice Wilkins and Mr. Justice Bandley. 

Eaj Narain Das and others {Plaintiffs) v. Shama Nando Das 
Ohowdhby and others {Defendants).* [6th June, 1899.1 

Declaratory decree Suit for-Suil for declaration of titU-Land not proverly described 

Act (Bengal Act VII o/1876), ss. 59, e2-s/ecific LliTlct tl 

of 1877), s. ^^Subseqvrent suit for Possession~-Praciice~Amendmlnt of Plaint, 

A person is not debarred from bringing a suit for declaration of title on the 

m question is not properly described, but if an order under 
s. 59 of the Land Registration Act is made against him, he is precluded by s 42 


■ I ^ T H i A. 1 ^ against the decree of F.E Pareiter 

Esq.. District Judge of Cuttack, dated the 12th of May 1897. affirming the decree of 
Babu Lai Behary Day, Munsif of Balasore, dated the 7th of August 1896.. 
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of the Specific Relief Act from briogiog a suit merely for declaration of bis title 
without seeking to recover possession, although he may be in physical possession, 
the efiect of such an order being to “ settle the actual possession.*’ The appel- 
late Court will not grant in a case of this nature an opportunity to amend the 
plaint if the plaintifis had already such an opportunity and did not avail them- 
selves of it, 

Kazem Sheik v. Danesh Dwarkanath Itoy\. Jannobee Chowdhraini^); 

Darbaree Sayal v. Fatu Dhalee (3) ; Mahonied Ismatl v. Lalla Dhundur 
Kishore Narain (4) ; Ajoodhia Lall v. Oumani hall (5) ; and himba bin Krishna 
v. Rama bin Pimplu (6). distinguished. 

Rom Mundur v. Janki Pershad (71 ; Oinrunissa Bibee v. DUawar Ally Khan(Q), 
and Krishnabhvpati Devtv. Ramamurti Pantulu (9), referred to and followed. 

[R., 23 B. 332 (336) = G Bom.L.R. 124 ; 33 G. 1362; 4 C.Ij.J. 568 = 11 C.W.N. 186 ; 136 
P.R. 1906 = 117 P.L.R. 1908; 103 P.D.R. 1902; Not Appl., 36 M. 62{64) = 12 
Ind. Gas. 170 a7l) = 2l M.L J. 1022 = 10 M.L T. 277 = a‘n2) M W.N. 161: D., 

9 Ind. Gas. 673 = 1 P.R. 1911 = 47 P.L.R. 1911 = 22 P.W.R. 1911; 36 0. 
726=10 G.L.J. 189 = 1 Ind. Gas. 549,] 

In this suit the plaintiffs allege they are the proprietors, under a 
purchase made by their ancestor on 16th September 1842, of 30 mans of 
land in vioxiza Dagrajit, Patna. Of this area [846] 15 mans 11 gxints 4 
hlsivas are bahali (or confirmed) lakhirajy and the remainder is hasiafti (or 
resumed) lakhiraj. The defendants have succeeded in getting their names 
registered in the Collector’s books as the proprietors in possession of the 
bahali land, whilst the plaintiffs’ names are registered in respect of the 
haziafti land. The plaintiffs bring this suit for a declaration of their title 
to the bahali land only. The whole 30 mans of land were properly described 
by boundaries ; but there was nothing to distinguish the bahali from the 
haziafti land. 

Without deciding the issues, the Court of first instance dismissed the 
suit upon the preliminary point that, admittedly and upon evidence, the 
bahali and haziafti lands were so mixed upas to be altogether undistin- 
guishable, and therefore a declaratory decree would be incapable of being 
put into execution. The lower appellate Court also held the same view. 
From this decision the plaintiff appealed to the High Court. 

Mr. W. C. Bonnerjee, and Babu Upcndra Nath Mitter^ for the 
appellants. — There is nothing in the Code of Civil Procedure which lays 
down what the plaint shall contain, whicii justifies this finding. The case 
of Kazen Sheik v. Danesh Sheik (l), supports the appellants’ contention. 
The plaintiffs, being already in actual physical possession of the whole 30 
mans, including the bahali lands now in suit, bad no occasion to sue for 
more than a declaration of their title, which was attacked by the entry in 
the Collector’s books of the name of the defendants. 

Babu Karunn Sindhu Mookerjee, and Monmalha Nath Alitfer, for the 
respondents. — Tlie lower Courts are right in dismissing the suit, as the 
land over which the declaration of title was claimed was not properly des- 
cribed, and therefore the decree could not be executed ; see Dicarkanath Boy 
V. Jannobee Chotedhrain (2) ; further, as the effect of an order under s. 59 of 
the Land Registration Act is, under s. 62, to settlethe actual possession, the 
plaintiffs, against whom such an order has been made, are px'ecluded by 
s, 42 of the Specific Relief Act from bringing a suit merely for a declaration 

of title without [847] seeking also to recover possession ; see Ram Mnndur 
V. Janki Pershad (7). 


(1) 1 C.W.N. 574. 

(4) 25 W.R. 39. 

(7) 12 O.L.R. 139. 
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The judgment of the 
as follows : — 


High Court (Wilkins and Handley, JJ.) was 


1899 

June 6* 


JUDGMENT. 

The plaintiffs, who are the appellants before us, claim to be the 

proprietors, under a purchase made by their ancestor on the 16th 

beptember 1842, of 30 mans of land in mouza Dagrajit, Patna ; of this 

wans 11 gunts 4 bistvas are bahali (or confirmed) lakhiraj, and 

the defendants, in spite of the opposition of the plaintiffs, succeeded in 

getting their names registered in respect thereof in the Collector’s books ; 

the remaining portion is baziafti (or resumed) lakkiraj, and in respect of 

13 the plamtiffs’ own names are registered as the proprietors in possession. 

Ihe plaintiffs bring this suit with the object of obtaining a declaration of 

their title whether by purchase or by long adverse possession to the bahali 
lands. 


Appel- 

late 

Civil. 


26 G. 815= 
4 C.W.N. 
162. 


The defendants contest the claim ; and the nature of their case may 
be gathered from the issues framed, which were as follows : — 

1. Is the suit barred by limitation ? 

1 ' thehobala (of 16th September 1842) propounded by the 

plaintitt IS a bona fide and genuine document ? 

3. Whether the plaintiffs have acquired a right tothe lands in dispute 
by adverse possession ? 

mu purchase set up by the plaintiff was benami or not ? 

1 • rearing of the suit was ex parte, and the Munsif awarded the 

plaintiffs a decree. That decree was set aside on appeal, and the case was 

remanded for adjudication upon the merits ; and the parties then adduced a 

large inass of evidence, both oral and documentary, in support of their 
respective pleas. 

The first Court, however, decided the suit upon a preliminary point — 

a point which, we may observe, was not advanced bv either of the parties 

and was not raised in any of the issues framed. [848] This point was that 

as admittedly and on the evidence the bahali lands were so mixed up with 

the baziafti lands as to be altogether undistiaguishable the plaintiff was not 

entitled to a mere declaratory decree, which would be incapable of being 

put into execution. This view was also held by the lower appellate 

Court on appeal ; and the plaintiff now comes up to this Court in second 
appeal. 

It IS contended by Mr. Bannerjee for the appellants that there is 
nothing in the Code of Civil Procedure, which lays down what the plaint 
Shall contain, that justifies this finding; that the plaintiffs being already 
in possession, that is, actual and physical possession, of the whole 30 
mans including that bahali lands now in suit, had no occasion to sue 
for more than a declaration of their title, which was attacked by the 
entry in the Collector s book of the names of the defendants in respect 
m these lands. And the learned Counsel relied upon the case of 
Kazem Sheikh v. Danesh Sheikh (1) in support of this position. That 
case was heard by Mr. Justice Eampini, who in the course of his 
judgment therein remarked (at p. 576 of the report) : “ I am not aware of 
there being any provision in the Civil Procedure Code authorizing the 
dismissal of a suit on the ground that the land in suit cannot be identified,’* 

It is to be remembered, however, that in the case before the learned Judge 
not only was a part of the land clearly identifiable, but also the whole of 


(1) 1 O.W.N. 674. 
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tbo land in suit was apparently capable of being sufficiently identified for 
the purposes of the execution of the decree ; so that the learned Judge's 
ruling relied upon, though entitled to all respect, yet was in the nature of 
an obiter dicUcin, In the case now before us the lands in suit are 
admittedly quite inseparable and undiatinguishable from the other lands 
included in the entire area, of which the plaintiffs say they are the 
proprietors. 

The learned pleader for the respondents relies upon the cases cited in 

the judgment of the lower appellate Court. In the case of Dwarka Nath 

Roy V. Jannohee Choiodhrain (1) the decree which was successfully 

objected to in special appeal was [849] a decree for a portion only of the 

land in suit, such portion not being specified by boundaries in the decree, 

which consequently was incapable of execution. But in that case, the 

plaintiff sued for the recovery of the land, and manifestly the decree-holder 

could not in execution be put into possession of that land, when there 

was nothing to show and no manner of ascertaining of what particular 

plots or area it consisted. In Darbaree Sayal v. Fatu Dhalee (2) the 

decree was also for the possession of a portion of the land in suit; and a 

Divisional Bench of this Court, following the case in 19 VJ. E.. held that 

it was for a similar reason incapable of execution. These cases are 

therefore so far distinguishable from the case now before us, in that no 

decree has been asked for by the plaintiffs for possession of these hahali 
lands. 


In Mahomed Ismail v. Lalla Dhundur Kishore Narain (3), the decree 
was also one directing that the plaintiff be put into possession of the land 
in suit, and it was set aside by a Divisional Bench of this Court as being 
incapable of execution, inasmuch as no boundaries were given of the land, 
which was a small area within a larger area. 

The case of Ajoodhia Lail v. Gtimaiii Rail (4) is also distinguishable ; 
for there the plaintiff claimed to have exempted from partition certain 
lands which it was impossible in the absence of boundaries to define and 
determine. The plaintiff’s decree was, therefore, inoperative. 

It seems, therefore, to us that the plaintiffs in this case would not 
necessHi’ily fail upon this ground, when they ask merely for a declaratory 
decree in respect of their title. 


It was, however, further contended on behalf of the respondents 
that, as the effect of an order under s. 59 of the Land Eegistration Act 
IS, under s. G2, to settle the actual possession," the person against whona 
such an order has been made is precluded by s. 42 of the Specific Belief 

bringing a suit merely for a declaration of his title without 
^oOJ seeking also to recover possession. In Bayii Mandur v. Janki 
I^rshad (5), a Divisional Bench of this Court certainly so held, although 
tbe objection had not been taken in either of the lower Courts. It seems 
to uo that that case is almost, if not altogether, on all fours with the oaso 
DOW before us. The plaintiffs, it is true, assert that they are in actual 
possession of these lands ; but they admit that an order under s. 59 of the 
engal Land Eegistration Act has been passed against them and in favour 

^ II that they must be held to be out of what may be 

ca ed legal possession. Consequently, if the recovery of suoh possession 
IS a fuither relief within the meaning of the proviso to s. 42 of the Act, 


(1) 19 W.R. 81, 
(4) 2 G.L.R. 134. 


(2) 23 W. R. 285. 
(5) 12 G.L.R. 139. 


(3) 26 W.R. 39. 


1144 



XIII.] RAJ NARAIN DAS V. SHAMA NANDO DAS CHOWDHRY 26 Cal. 851 

% 

a purely declaratory decree affirming the plaintiffs’ title would not in the 
present suit be allowed. 

See also Omurunissa Bibee v. Dilaujar Ally Khan (i) and Krishna- 
bhupati Devz v. Eaviamicrti Pantulu (2). 

Now in Fakir Ghand Audhikari v. Anunda Ghunder Bhuttacharii (3), 
it was held that the further relief” referred to in s. 42 was further 
relief m relation to the legal character or right as to any property which 
any person is entitled to, and whose title to such character or right any 
person denies or is interested to deny,” and that consequently a claim for 
arrears of rent did not come within the expression. 

But the position seems to us to be very different in the present 
case; here the plaintiffs seek to obtain a decree declaring their title 

avowed object of going before the Collector 
with that decree in their hands and asking him, upon the strength of it, to 

expunge the names of the defendants and substitute their own in his 
books, as the proprietors in actual possession of these bahali lands. That 
IS to say the plaintiffs’ ultimate intention is to recover that legal 
possession, which was declared to belong to the defendants, when the order 

® Registration Act was made. Not only, therefore, are the 
L851J plaintiffs able to seek further relief,” but it is their object to do 
so. The two forms of relief are inseparable in this case, and the plaintiffs 
in omitting to sue for the further relief ” have debarred themselves from 
obtaining a mere declaratory decree. This appears to have been pointed 
out to them from the vary first, and yet they failed to avail themselves of 
the opportunity given to them of amending their plaint. Under different 
circumstances, we might have been inclined to give them such an opportu- 
nity now : Limba bin Krishna v. Rama bin Pimplu (4). It is under the 
circumstances insufficient to say, as has been said on their behalf in this 
Court, that the suit should have been decided upon the merits and not 
upon a ground not taken by the defendants and in no way misleading them. 

It was also argued by the learned counsel for the anpellants that the 
lower Courts, instead of dismissing the suit on this ground, should have 
treated this suit as one for a declaration of the plaintiffs’ title to a fractional 
share in an undivided mouza. As, however, the first Court has pointed 
out, this could not be done in the face of the claim set up in the plaint 
That claim was for an adjudication of their right in a particular piece of 
Ifindi indsisuriDg 15 tuq^tis odd, diod situd^tod in a Ttiouzci comprising 30 TncbTis 
in all ; and that being so, it was incumbent upon the plaintiffs to specify 
by boundaries or otherwise the exact position of the 15 mans claimed. 

Taking all these circumstances into consideration we think that t^'e 
lower Courts rightly dismissed the plaintiff’s suit. We dismiss this 
appeal with costs. 

U, R. M. 


(1) 10 0. 350. (2) 18 M. 405. (3) 14 0. 586. (4) 13 B. 548. 
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26 0. 852==3 G.W.N. 839. 

[852] CRIMINAL REVISION. 

Before Mr. Justice Prinsep and Mr. Justice Hill. 


26 C. 852= Nando Lal Basak (Complainant)^ Petitioner v. N. N. MiTTEB 
3C.W.N. (Opposite-par t\j) [14th June, 1899. j 

S39. Sanction for prosecution — Sanction to prosecute a Judge — Power of High Court to revise 

an order as to sanction under s. 197 of the Criminal Procedure Code — Criminal 
Procedure Code (V of 189S), s. 197 and s. ^39— Charter Act (24 and 25 VicL. Cap. 
104), s. 15. ^ 

A ple^^der applied to the Chief Presidency Magistrate for sanction under s.197 
of the Criminal Procedure Code to prosecute an Honorary Magistrate for using 
insulting and defamatory language towards him in the course of the trial of a 
case, and sanction was refused. On application to the High Court, he/d— Under 
the revisional powers conferred by the Criminal Procedure Code the High Court 
has no authority to interfere with an order made by a subordinate Court 
granting or refusing sanction under s. 197 of the Code, but it has sufficient 
authority for that purpose under s. 15 of the Charter Act (24 and 25 Viet., Can. 
104). 

No sanction under s, 197 of the Code is necessary, unless the Judge or public 
servant commits an offence in his judicial or official capacity. Pegv. Parshratn 
Keshav (i), Imperatrix v. Lakshrnan Sahharam {2), and In re Sreemanto 
Chatter jee (3), approved of. In re Ghulam Muhammad (4), dissented from. 

[F., 30 C. 927 = 7 G.W.N. 750 (753) ; 25 M. 15 (23) =2 Weir 223; 2 Bom.L.R. 1078 
(1080) ; 32 M. 255 = 4 ISI.L T. 473 = 9 Cr.L.J. 89 = 3 Ind. Cas. 387 ; R.. 13 C.P. 
L.R. 12G (129) ; Comm.. 29 P.R. 1904 Cr. =9 P.L.R. 1905 ;D.. 23 P.R. 1903 
(Cr.) = 130 P.L.R. 1903.] 


1899 

June 14, 

Criminal 

Revision. 


On the 7fch of April 1899 the petitioner, who is a pleader, appeared 

on behalf of the prosecution in the case of Chumroo Singh v. Beni 

Madhub Singh before a Bench of Honorary Magistrates of the Calcutta 

Police Court, of which Mr. N. N. Mitter was the Chairman. After the 

examination of the complainant and three of his witnesses had been 

concluded, the petitioner applied for an adjournment of the case on the 

ground that two other witnesses, who had been subpoenaed, were not 

present in Court, but this application was refused. At this stage of the 

case [853] Mr, Mitter intimated to the petitioner that he and his 

colleagues were of opinion that the case ought to be dismissed, and that 

they were considering the propriety' of calling on the complainant to show 

cause why he should not pay compensation to the accused. It was, 

thereupon, suggested by the pleader for the accused that instead of being 

requued to pay compensation, the complainant should be prosecuted under 

8. 211 of the Penal Code, and Mr. Mitter then asked the petitioner 

whether he had anything to submit on this question for the consideration 
ot the Court. 


^ petitioner stated that, in view of the adverse opinion expressed 
y e Comb, lie considered it his duty to call the complainant's wife as 

'^h^ieupon Mr. Mitter addressed the petitioner as follows: 
Xou have not properly considered the matter. The application for 
postponement is made simply to multiply your fees.” 


P’ 0 . * Revision No. 311 of 1899. mado against the order 

Esq,, Chief Presidency Magistrate of Calcutta, dated the 20tti 
(1) 7 B.H.G.Cr. 61. 

(3) (1881) December, 9bh, Unroported. 


passed by T.A. Pearson, 
April 1899. 

(21 2 B. 481. 

(4) 9 M. 489. 
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At this stage the complainant, who was not present when the peti- 
tioner proposed to call the wife as a witness, returned to the Court and 
was asked by Mr, Mitter if he would call his wife as a witness, to which he 
replied r Why should she come.” Then the petitioner went to the 
complainant and informed him of the opinion expressed by the Court during 
his absence and expressed to him the necessity for calling his wife as a 
witness, and thereupon the complainant told the Court that he now thought 
It necessary to call his wife. The pleader for the accused then submitted 
to the Court that it was highly improper that the complainant should, on 
his pleader s advice, unsay what he had already said to the Court, and 
Mr. Mitter thereupon addressed the petitioner to the following effect • 
You are a dishonest man ; you are a disgrace to the legal profession ; 
you tutor witnesses. You do not know good manners ; when you can 
tutor witnesses in the presence of three Honorary Magistrates, I do not 
know how much you tutor behind the back of the Court ; you deal in 
disho^sty and chicanery. I am going to report your conduct to the 
Chief Presidency Magistrate. You should not be allowed, dishonest fellow 
as you are, to practise in this Court any longer.” Mr. Mitter, after a little 
Mme. again addressed the petitioner as follows : “ My fit of anger is past. 
-Dishonest pleader though you are I pardon you this time.” 

Under these circumstances, and in respect of the language used 
by Mr. Mitter. the petitioner applied to the Chief Presidency Magistrate 
of Calcutta for sanction under s. 197 of the Criminal Procedure Code 
to prosecute Mr. Mitter for offences under s. 500 and s. 504 of the 

f mu Magistrate refused the application on two grounds, viz. ■ 

111 lhat s. 197 of the Criminal Procedure Code relates only to those 

■acts or omissions by a Judge or public servant which are declared by any 

Act or Statute relating to India to be offences when they are committed by 

a Judge or public servant in their capacities as such ;” and (2) “ that in 

my opinion a Judge is absolutely privileged, when acting judicially, 

and no statement that he may make in a case however malicious or untrue 

it rnay be, can be made the subject of any proceeding against him either 
Civilly or criminally.” 


On the application of the petitioner a rule was granted by the High 

Court for the purpose of considering the legality of the order made by the 
Presidency Magistrate. 

Mr. Monier, and Bahu Hara Mirier, appeared for the petitioner, 

Ihe Standing Counsel (Mr. O'Kinealy), for the Crown. 

Mr. 0 Kineahj. The High Court has no power to revise an order 

granting or refusing sanction under s. 197 of the Criminal Procedure Code 

Section 439, while giving the High Court, as a Court of Revision, all the 

powers of a Court of appeal conferred by s. 195 and other sections, makes 

no mention of s. 197. Section 197 relates only to offences that can be 

■committed by Judges and public servants in their oflScial capacity. A similar 

construction was adopted in a circular order of this Court^ dated the 24th 

October 1864, with reference to s. 167 of the Code of 1861. and its principle 

was followed in Beg. v. Parshram Keshav (1) ; the same view was adopted in 

Imperatrtxv. Lakshman Sakharam (2), a case under s. 466 of the Code of 

1872. and in the ease of Sreemanto Chatter jee (3). The case of In re 

1855J Ghulam Muhammad (4) is against me. but that case was wronelv 
decided. 


(1) 7 B.H.O.R. 61. 

(3) (1881) Unreported, 9th December, 1881. 
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1899 A Judge is privileged, when acting judicially in the exercise of any 

June 14, power given to him by law ; s. 77 of the Penal Code. See Scotty, 

Stansfield {\), Haggard V, Pelicier Freres(2), Boy al Aquariuvi Society y. 
Criminal Parkinson (3), Munster v. Lamb (4). The English law on the subject 
Revision, has been adopted in India. Sullivan v, Norton (5), Hinde v. Baudry (6), 
2rc~^52= Scsrta Shetti (1), Queen-Empress v. Govinda Pillai (&)\ 

3 CWN Empress v. Babajt (9), Queen-Empress y, Balkrishna Vithal (19), 

gjg Mr. Monier for the petitioner. — The High Court has under the 

provisions of s. 439 of the Criminal Procedure Code the nower to revise 
an order made in respect of s. 197, for it has that power “ in the case of 
any proceeding, the record of which has been called for by itself.” 

Empress y. Earn Lai Singh (1\). The High Court has certainly that 
authority under s. 15 of the Charter Act (24 and 25 Viet., Cap. 104) ; 
In re Mathuranath Chuckcrbuttxj (12). 

As to the necessity for sanction the words “ is accused as such Judge, 
^c.” in s. 197 of the Code imply while sitting as a Judge and the words 
any offence” would include defamation and use of insulting language. 
In re GJmlam Muhammad (13). Cr. Rev. No. 107 of 1882, Weir, 3rd. Ed.. 
8G6 note (/;). The language of the section is different from that of the 
corresponding [856] sections of the earlier Codes, and under the present 
section sanction is necessary. 

The doctrine of the absolute privilege of Judges is foreign to s. 499 of 
the Penal Code : see illustration to exception 7 of s. 499. Section 77 of 
the Penal Code has no application, for uttering defamation is not an act 
done “ in the exercise of a power which is given to a Judge by law.” 

The judgment of the High Court (Prinsep and Hill, JJ.) was as 
follows : — 


JUDGMENT. 


This rule was granted for the purpose of considering the legality of 
an order passed by the Chief Presidency Magistrate on the 20th April. 
1899, by which ho refused, on the application of the petitioner before us, 
to accord sanction for the prosecution of Mr. N. N. Mitter. an Honorary 
Magistrate, under ss. 500 and 504 of the Indian Penal Code. 

It appears from the affidavit and petition put in by the petitioner in 
support of the rule that he is a pleader of the Judge’s Court of the 24- 
Pergunnahs, and that on the 7th April last he appeared on behalf of the 
prosecution in the case of Okumroo Singh v. Beni Madhub Shigh, which 
was brought on for trial on that date before a Bench of Honorary Magis- 
trates, of which Mr. N, N. Mitter was Chairman. When the examination 
of the complainant and of the witnesses for the prosecution who were 
present in Court had been concluded, Mr. Mitter intimated to the petitioner 
that he and his colleagues were agreed in thinking that the case ought to 
be dismissed, and were considering the propriety of calling on the prose- 
cutor to show cause why he should not pay compensation to the accused. 
It was, thereupon, suggested by the pleader for the accused that instead 
of being required to pay compensation, the complainant should be pro- 
secuted under s. 211 of the Penal Code, and Mr. Mitter then asked the 
petitioner whether be had anything to submit to the Court on this question. 


Mooo! T *S' ^ App. Cas. 6 

(4) (1883) L.R. H Q.B.D. 588. 

In! M. 477. 

(9) 17 B. 127. (10) 17 B 578 

(12) 9 B L.R. 354. (13) 9 M.‘439 


(3) (1892) 1 Q.B.D. 431. 
(5) 10 M. 28. 

(8) 16 M. 235. 

(11) 6 A 40. 
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After this some discussion took place as to the calling of further evidence 
on behalf of the prosecution, and the petitioner stated, in view of the 
adverse opinion which had been expressed by the Court, that he consider- 

M call the complainant’s wife as a witness, whereupon [837] 

Mr. Mitter addressed the petitioner as follows : “ You have not properly 

considered the matter. The application for postponement is made simplv 
to mu tiply your fees. At this stage the complainant, who was not 
present when the petitioner proposed to call his wife as a witness, returned 
to the Court and was asked by Mr. Mitter if he would call his wife as a 
witness, to which he replied why should she come?” Then the peti- 
honer went to the complamant and informed him of the opinion expressed 
by the Court during his absence as to the merits of the case and explained 
to hino the necessity for calling his wife, on which the complainLt in- 
formed the Court that he now thought it necessary to call his wife The 
pleader for the accused then intervened and submitted to the Court that 
It was improper that the complainant should on his nleaderjs advice 

unsay ^hat be had already said to the Court, and thereupon Mr. Mitter 
adoressed the petitioner to the following effect : ” You are a dishonest 

Yon 'doTint ^ disgrace to the legal profession. You tutor witnesses. 
You do not know good manners; when you can tutor witnesses in the 
presence of three Honorary Magistrates, I do not know how much you 

l“am ^ ^ ® dishonesty and chicanery. 

conduct to the Chief Presidency Magistral; 

Courf anv Tonl^r Vou are. to practise in this 

® li pursue the incident further, 

fb .Ihh appear that Mr. Mitter afterwards in according nardon to 

“^iihnne«r'i addressed him as a 

if W = nnH fl °° “^ese allegations, and 

b ^ ivPfT “‘^‘i'^“s‘iances and in respect of the language so used 

iof Tcta ‘unZT??; Code’Jlol M-Bl- 

prosaoule Mr. Mite, lo, ihe offences ot detem.tlon .n“ of pfoSinTlh^ 
petitioner by intentional insult to commit a breach of the peace. 

The Chief Presidency Magistrate refused the application on two 
grounds . firstly, because he considered “ that s. 197 relates only to those 
acts or omissions by a Judge or public servant which are declared 
by any Act or Statute relating to India to be offences when they 
are comnaitted by a Judge or [858] public servant in their capacities 

nriviWflfi wh“^’ in his opinion a “ Judge is absolutely 

privileged when acting judicially, and no statement that he may make in a 

case, however malicious or untrue it may bo. can be made the subject of 
any proceeding against him, either civilly or criminally ” J f 

hv fb^l^r order of the Chief Presidency Magistrate was supported 

by the learned Standing Counsel, who showed cause on the above two 
grounds, and he also raised the question of the competency of this Court 
sitting as a Court of Eevision to review the order. He relied upon the 
language of s. 439 of the Code of Criminal Procedure where, the revisional 
powers of the Court are specified, and pointed out. that while all the powers 
of a Court of appeal under s. 195 of the Code are conferred-on the High 
Courts, there is no Power given to interfere in any way with a sanctiL 

lS«?b““Sab‘n^^V that the Legislature, in 

givirig the High Courts authority to exercise the power of granting or 

revoking a sanction to prosecute conferred on a Court of appeal by s 195 

must be taken to have given the power to grant or revoke all such sanctions 
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without limitation — a general power, that ia, of reviewing the action of a 
Subordinate Court, whether the case be one that falls under 8.195 or 8.197 of 
the Code, and it was contended that since the High Court is empowered 
by 8. 435 to call for and examine the proceedings of all Subordinate Courts 
for the purpose of considering the legality and propriety of such proceedings, 
it is empowered implicitly to pass proper orders therein. 

The question does not appear to us to be of any very great importance 
for we entertain no doubt that whether the provisions of s. 439 of the 
Code of Criminal Procedure are or are not wide enough to authorize our 
interference in the present case we have quite sufficient authority for that 
purpose under s. 15 of the “ Charter Act " (24 and 25 Vic., Cap. 100). We 
may, however, say that in our opinion the contention of the learned 
Standing Counsel is correct. Section 439 of the Code of Criminal 
Procedure gives the High Courts, as Revisional Courts, authority to 
exercise any of the powers conferred on a Court of appeal by s. 195 among 
other sections of the Code. The [859] powers in this respect — Appellate 
and Revisional — are clearly co-extensive, and s. 195 does not^confer on an 
appellate Court any authority in respect of an order made by a 
Subordinate Courtunder s. 197. So far, therefore, as concerns the revisional 
powers conferred by the Code we have not this power. 

The next question, namely, whether the learned Magistrate was right 
in holding that the present case does not fall within the purview of s. 197 
of the Code, is one of somewhat gx’eater difficulty. But having given the 
matter careful consideration we are of opinion that the view of the 
learned Mfigistrate is correct, and that he was consequently right in refusing 
to grant sanction for the prosecution of Mr. Mittar. 

The law relating to the prosecution of Judges and public servants, now 
embodied in s, 197 of the Code of Criminal Procedure, has undergone modifi- 
cation more than once since the introduction of the Code of 1861. We do 
not think it necessary to refer more particularly to these changes at present, 
but we are unable to agree with Mr. Monier in his contention that they 
are indicative of an alteration of policy, or principle, on the part of the 
Ljegislabure in the direction of an enlargement of the category of 
offences in respect of which the protection of a previous sanction to 
piosecute is afforded to the servants of Government. The changes upon 
which Mr. Monier commented appear to us to be changes of phraseology 
merely and not to involve any modification of principle, and we think, 
speaking generally, that in point of substance the scope and intention 
of the law as it was enacted in 1861, and as it now exists, are the 
same , under the Code of 1861, a Circular order was issued by this 
Court (C. O. 20, 1864) for the guidance of inferior Courts as to the 
scope of s. 167 of that Code, the section corresponding to s. 197 of 
CJode of 1898. It was then pointed out that the seotion related to 
offences which could be committed by public servants as such, and 
which are specified in chap. IX of the Penal Code. This explanation of 
t e law was adopted by the Bombay High Court in the case of Reg v, 
i arshravi Keshav (l; with a modification not, however, involving any 
matter of principle. [860] The learned Judges said in relation to this 
ircular order : If the Circular referred to be correctly quoted we 

cannot fully concur in it. for it seems to us impossible to hold that 

ooQ f lu offences as those specified in ss. 217 to 

^ ® Indian Penal Code, which are nob contained in ohap. IX 

(1) 7 B. n. C. Cr, 61. 
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of the Code. But wa agree with the view which was no doubt intended to 
be expressed in the Circular, namely, that s. 167 relates only to those acts 
and omissions which are declared in the Penal Coda to be offences when 
they are committed by a public servant.” This criticism of the Circular 
order is no doubt correct. The case of Reg v. Par shram Keshav was decided 

T question again came before the 

by th«6 o 1872, which by 566 .l.cred Ih. I.w by r.Xi„g ^ 
necessary to procure the previous sanction of the specified authorities 
not only in the case of offences punishable under the Penal Code, but in 
the case of all offences committed by a public servant in his capacitv of a 
public servant. In the case of 1877. Imperatrix v Lakshman Sakharam (1) 
^e principle laid down m the earlier case was followed substantially 

that the scope of s. 466 extends to all acts ostensibly done by a public 

I' special signification except 

?her '“t P>^^uede this passage in the judgment 

where the learnea Judge refers to the case of Reg v. Parshram Keshav 

Lt appears to have been overlooked’ 

but this consideration is not really material to the present question 

Then, in the year 1881. there was the unreported case'of Sreemanto 
Ghatterjee in this Court (decided 9th December 1881). in which Pontifex 
and Field^, JJ.. seem to have considered the construction placed on the first 
paragraph of s-_466 by the Bombay Court to be correct. Pontifex J there 
said . Now with respect to the first paragraph of s. 466 it would seem that 
there is room for the argument that the offences contemplated [860 by 
that paragraph are only the special offences which can be committed by a 

capacity of a public servant, that is. offences whfch 
are peculiar to his position as a public servant, and in that view if fho 

only of the section were applicable, the contention of the 

would not be necessary 

before proceeding within his particular complaint.” The learned Judge 
tbtuf oTit he LeldTh“r' paragraph of the section. Jnd by 

The second paragraph of the section has not however been ro 

either in the Code of 1882 or in that of 1898. and lo far as tbe prLt^^ 

question is concerned the law. as it now stands, corresponds in substance 

with the first paragraph of s. 466 of the Code of 1872. Field, J., was of 

opinion that the fi^t paragraph of s. 466 was intended to apply to those 

cases in which the offence charged is an offence which can be^committed 

by a public servant only, cases, that is. in which he being a public servant 
IS a necessary element in the offence.” p n ic servant 

We are not aware of any other cases of this Court or of the Bombay 

the question now before us has been dealt with 
Mr. Monier however, relied on the case of In re Ghulam Muhammad (2) in 
which Parker, J sitting alone, held under the Code of 1882 which 
corresponds in material particulars with the present law, that, ’where a 

‘^®^^“^tory language to a witness during 
the tria,l of a suit, the complaint could not, under s. 197 of the Code he 

entertained hy a Magistrate without sanction, the reason assign^ bdng 

that the Judge was then acting in his official capacity. That^ however® 
^ « 


(1) 2 B. 481. 


(2) 9 M. 439. 
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The weight of authority, as is obvious from this examination of the 

Criminal cases, is decidedly in favour of the view taken by the Chief Presidency 
Revision. Magistrate, and it is no doubt the view which has controlled the action 


26 C. 852 = 
3 C.W.N. 
539. 


of the Courts both in this and the Bombay Presidencies for a long series 
of years. We should hesitate, therefore, even if we were disposed to 
take a contrary view, to disturb an interpretation of the law so long 
recognized. But we [862] should ourselves, in the absence of authority, 
have arrived at the same conclusion. The language of the section “ is 


accused as such Judge,'’ t^c., seems to us sufi&cient to indicate that the 
offence charged must involve, as one of its elements, that it was committed 


by a person filling that character, and it is nob apparent why in cases 
outside that category, the sanction provided for by the section should be 


required. It is to be observed, moreover, that all public servants, who 
are irremoveable from ofiice without the sanction of the Government of 


India or Local Government, are placed on precisely the’ same footing as 
Judges. If they are to be exempted from criminal liability for all acts 
amounting to offences done by them, while acting in their official capacity, 
unless the sanction for which the section provides can be obtained, it 
would lead to results which cannot, we think, have been contemplated 
or intended by the Legislature. There is also the consideration arising 
from the practically unlimited control reserved to Government by the 
second clause of the section over the proceedings. The clause applies 
equally to all cases coming within the purview of the first clause, but we 
think it would be unreasonable to suppose that in a case such as the 
present, for example, it was the intention of the Legislature that the 
Government should determine not only the tribunal and manner of trial, 
but also the offence for which the trial is to take place. The existence 
of the power given by this clause, which, it may be remarked, is of 
wider scope than the corresponding clause of the earlier Codes, militates 
in our opinion strongly against the view for which the petitioner contends. 

We would add that an order passed under s. 197 supersedes all 
powers of transfer conferred on the High Court by s. o26 (see sub- 
s. 7 of that section). 


We are then of opinion, as we have already stated, that the learned 
Magistrate was right in holding that sanction to prosecute under s* 197 
of the Code was unnecessary in the present case, and the rule must 
consequently be discharged. 

It is unnecessary, and we think undesirable, that we should go into 
the further question dealt with by the Magistrate as to the immunity of 
Judges from criminal liability for acts done in the exercise of their 
judicial powers. 
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[863] CRIMINAL APPEAL. 

Before Mr. Justice Prinsep an d Mr. Justice Hill. 

I.4I.A OJHA UCCUUO »„Q™-EMPKKSS lO„o.iU 

to ijto (Kcuud—li^tmf^ar a e^arg. orftgdigg~p,.jwlige 

Code {Act V of 1898), ss. 236. 237, 238 a 7 id 423 ^^o,rge Criminal Procedure 
an iatarpo^tforbdn‘“g'm'’ide'^n7t°^^^ “purpo“ o“ 

his suit. Beld, that he was guiltv, aot^of being used in the trial of 

““itthe but'of theoaenoehselT'’ an offence 

Court misapplies 'Z law otri^ni'anrclvLT“"‘'“® ‘be 

the accusation of the commission of tLse aots ^thfi ?vf® ®°‘^®»'^°nred to meet 
alter the charge or ffnding and convict him for in off ePPalUte Court may 

perly constitute, provided the accused be a? "b>oh those acts pro 

finding. 3ueh an error is one of form )lZl thTnr®\‘’r elteration in'ihe 
tion by an appellate Court of the obarea or substance, and the altera- 

retrial expressly oq a charge of that offence. would not necessitate a 

■’ ^ Q°:,^P^nai S^P® 9 (iS'.f ^ : U B.R. ( 1903 ) 3 ,^ 

Buxar against tha^pra^aS aTcufa^Lala Sa Munsif at 

of a strip of land. Amongst possession 

that suit was a certified copy °of thaSt the plaintiff in 

by the present accused Lala Oiha »! “ . a previous suit instituted 

pjha. The copy purported L h^ave Kin Dhanukdari 

department of the office of the District Tudle“n?R °“ 
course of the trial of Sajeewan Ojha thil f .u ^ the 

suit was being referred to by his pleader^ 

objected that it was not corre^ and tfeted toT 

the same plaint with which his client- t-h ^ ^ certified of 

supplied him in support of his objection’ On accused, had 

oo^es It was found that in the Knv snnnH d “P^P^^^on of the two 

, ^>^<^ridan darakhtan muddai " Icomred^i tLir 

m the other copy. The Munsif sent for the ‘^hat appeared 

fco the conclusion that ifc had h^An f onginal plaint and came 

Kharidan darakhtan muddai’^ havini? words “ Wo 

Lala Ojha to be prose“ He waf conv/f ‘i^'-P^ted 

of the Penal Code and K attemnh L eT T’ «"der s. 196 

L.I, «!>* •MgaW th, order for ?o“‘,io“°oo°"*’““ «1. 

The Oflfc,5SrD,pot5“ S.Z Sit ‘l>» «PP»ll.=t. 

for the Grown. ^ ^ Remembrancer (Mr. Abdur Eahim) 

.e AOd HfLI,, ™ 

Tkr. 11 A JUDGMENT. 

w'S^t Snown i'a 

Onminal Appeal No. 274^71807^31 ^ ^ 

Harding, Esq., Sessions Judge of Shahabad, dated the'20th‘Xam®h 1699?*^ 
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boundary suib, as their holdings adjoined and the appellant Lala Ojha i& 
said to have encroached on the lands of Sajeewan, At the trial of that 
suib, Sajeewan produced a copy of a plaint of a suit instituted four years 
previously in 1892 by Lala Ojha regarding the same land so as to show 
that he did not then claim the land in suib. Lala Ojha’s pleader disputed 
the correctness of this copy and asked the Munsif to send for the original 
and he produced another copy of the plaint given to him with his brief by 
Lala Ojha, purporting to show that in the former suit his client claimed 
these very lands as indicated by the boundary stated in the words: TFo 
Rkaridan darakhtan muddai. The plaint was accordingly sent for, and it 
was found that these words had been interpolated. The Munsif accord- 
ingly directed Lala Ojha bo be prosecuted. He has now been convicted by 
the Sessions Judge, in concurrence with the assessors, of an offence under 
s. 196 of the Indian Penal Code, and an attempt to commit an offence 
under s. 471. 

[ 865 ] In appeal the learned counsel relies principally on objections 
to the conviction of the appellant of these particular offences. There can 
be no doubt that the original plaint did not contain these words, and that 
these words wore subsequently inserted. It is further clear that the intro- 
duction of these words was made recently, and certainly nob during the 
trial of that suit, for we find in the decree of that suib a similar interpola- 
tion, and, lastly, that in his application for execution of his decree Lala 
Ojha did not enter these particular words. The certified copy of the plaint 
produced by Sajeewan Ojha, which does not contain these words, was 
made on the 30bh January 1897, and we have the evidence of the copyist 
as to the correctness of that copy, as the original document was then before 
him. The other copy, which was produced by the appellant, was made in 
April. It seems, therefore, clear that the alteration of the plaint was 
made some time between these two dates. On these facts, it is for us to 
consider whether the appellant has been properly convicted. The alteration 
undoubtedly was for his benefit, and there can be no doubt that it was 
either made by him or that he caused it to be made for the purpose of the 
second suit. He has been convicted, first under s. 196 of the Indian Penal 
Code of corruptly attempting to use as true and genuine evidence which 
he knew to be false or fabricated, and he has also been convicted under 


ss. 511 and 471 of attempting to use fraudulently as genuine a document 
which he knew or had reason to believe to be a forged document. It was 
contended by learned counsel on his behalf that he did not so use the plaint, 
inasmuch as he did not himself cause the plaint to be produced in the 
Munsif s Court, nor did he instruct his pleader to ask to have it sent for^ 
the petition to that effect having been made by the pleader and not by the 
appellant. It seems to us, however, that having, as we find he did, given 
his pleader a copy of a false document, that is to say, a copy of the 
plaint after it had been falsified by the interpolation already mentioned, 
for the puroose of using it in the trial of his suib he intentionally and 
fiaudulently made use of the fabricated plaint by misrepresenting or causing 
to be misrepresented in the copy that the plaint as presented by him and 
used in the trial of that suit, was as sot out in that copy. It seems 
[866] to us immaterial for the purposes of the present trial whether the 
appellant himself asked the Court to send for the plaint and to use it for 
the purposes of the suit then under trial, or whether he used it fraudulent- 
y by means of a copy given to his pleader with a brief and produced under 
his instructions in the cooi-se of the trial. The object was clearly by 
means of this copy fraudulently to use as genuine with its interpolations^ 
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Judge convicted of rioting, an offence of a appeal to the Sessions 

had nob been charged at the trial The lotT rf which he 

on revision held that this was Court 

an opportunity of defending himself on a eharp should have 

before he could be nroperly convicted of tbaT rioting 

under the Code of 1871. in whirthe nLl ^ case 

Eevision were differently expressed of this Court as a Court of 

with this view. Section 423 of the^'Col of Pr'ociple we agree 

appeal from conviction the Court of apneal mav 

retried by a Court of competent jLisdietion ^e 

Court or commicted for trial or (2) alf-m- such appellate 
sentence, &c. &c..” and the Code of 1882 finding, maintaining the 

would obviously be improper and unfal LT. u 

should be convicted of a more Lr.ous °° 

ad on the trial, and there are m^v iWan Pnver plead- 

sucb a course would bo so patent that we np!^ °° which the injustice of 
would particularly [867] be so if tho off ^ u“°.* “e^tion them. This 

mieh. 00B3id., J b» esSbtoed IS Ooto 

he had been tried and convicted anri if ^ offence of which 

circumstances of aggravation of an o4nL"^trwhf 

pleaded. But there are exceptions to thia i accused had not 

red to in ss. 236, 237 and 238 of the Code 0 ^®- are refer- 

a person who has been charged onlv with J 9. ^'"ocedure, so that 

with any offence he may hr SnSed oJ fn 

offence though be may not have been charsprf to commit that 

If an accused has been charged with JriSncp ^ attempt. So also 
he may be convicted of a minor offence aggravated form 

serious offence, though he nav net 1,7 V" '““'Pded in the more 

offence. As another fusi^^ay be mentioned” 

Court has misapplied thelarto those ac^^^ ^"d the 
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if the accused has not been nrejudiced bv the maintained, 
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of that offence. And it is so in the present case. Here the acta found 
by the Magistrate, for which he was committed for trial by the Sessions 
Court, for which he was tried by that Court, and defended himself, 
and which have been raised for our consideration on this appeal, 
are all one and the same, and on this point as the Court of appeal, 
we do not differ from the lower Court that the accused has committed 
them. The only difference is that as a Court of apneal wo think that 
[868] these acts constitute the substantive offence rather than an attempt 
of which he has formally been charged and convicted. Consequently, so 
far as the actual trial, the accused has not been prejudiced. He has 
known the acts of the commission of which he was accused, and he has 
endeavoured to show that they were not committed by him. and that he 
was in no way responsible for them, if they were committed, but ho has 
failed. Under such circumstances no possible good could arise from a 
retrial. On the other hand a retrial would be attended with much incon- 
venience and waste of time, and would not be necessary in the interests 
of a proper administration of justice. This point does not seam to have 
ever before been raised and fully considered in any reported case, though 
there are some cases which are relevant. We may refer to In the matter of 
the petit-ion of the Government Pleader (1), where the Madras High Court 
held that a conviction of a particular offence under the local salt law 
might have been altered by the appellate Court to a conviction under 
another section of that law. So in Qtiezn v. Tarinee Churn Chutt 0 ‘ 
padya (2). where the appellants bad been wrongly convicted as abettors 
instead of as principals this High Court would not interfere. 

In Reg v. Raghoji bm Kanoji (3) the accused was wrongly convicted 
of cheating by personation, whereas he should have been convicted of 
furnishing false information, and the Bombay High Court refused to 
interfere because the accused had not been prejudiced. 

The appeal is dismissed. 


26 G. 869. 

[869] CRIMINAL REFERENCE. 

Before Mr> Justice Prinsep and Mr, Justice HilL 

Kailash Chunder Sen and another {Petitioyicrs) u. Ram Lall 

Mittra {Opposite Parly).^ [20th June, 1899.] 

Nuisance — Crimhial Procedure Code {Act V of 1398) s. 133 — Bona fide gtw'siion of title 
— Obstruction to a public zvay — Jury^Verdict on inspection of locality xoithout taking 
evidence — Crvuvuil Procedure Code (Aci F o/ 1898). s. IBS—Use of disetetion in 
nomination of jurois by Magistrate. 

When the person called upon under s. 133 o( the Criminal Procedure Code to 
show cause why an obstruction should not be removed from a public way, denies 
that it is a public way, it is for the Magistrate to determine whether this is a 
bona fide objection, and he cannot, in spite of the objection (unless he determines 
that it is not bona fide) refer the matter to a jury. 

A jury cannot decide a matter referred to them merely on inspection oi the 
locality without taking any evidence. 

In nominating the foreman and one-half of the remaining members of the jury 
as required by e. 138 of the Criminal Procedure Code, the Magistrate must 
exercise his own independent discretion and not appoint the nominees of the 
parties. 

• Criminal Reference No. 98 of 1899, made by L. Palit, Esq., Sessions Judge of 
Jessore, dated the 16th of May 1899. 

(1) 7 M.H. 0. 339. (2) 3 W. R, Or. 3. 
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XIII.] KAILASH CHUNDER SEN V. RAM LALL MITTRA 26 Cal. 870 

[F., ® ^887) ; 19 C.L.J, 631 = 16 Cr.ti.J, 516 = 24^ Ind. Caa, 603; R,, 2 P. 1890 

xv» II 7 O 3 (Cr.)J 

June 20. 

This case was referred fco the High Court under s. 438 of the Crimi- 

nal Procedure Code by the Sessions Judge of Jessore with the following 

letter ^of reference — Refer- 

case there was a petition to the Sub-divisional Officer ENOE. 

of Narail praying that action under s. 133 of the Criminal Procedure 

Code might be taken in respect of obstruction in a road alleged to be a 

public thoroughfare. A conditional order was made, and the present 

petitioners appeared and raised the objection (.inter alia) that the road 

was not a public one. The Deputy Magistrate, instead of deciding the 

question whether the road was a public one or not, himself referred the 

question to a jury appointed under s. 138 of the Criminal Procedure 
Code. 

" It has been held in Nasarauddi v. Akiluddi (1) that the Magistrate 
must himself decide the question whether the road is a public one or not, 
and that the decision of such a question cannot bo left to the jury. The 
OTder of the Deputy Magistrate in this case is, therefore, an illegal one. 

He has made [870] his order absolute on the report of the jury, but as 
he ought himself to have decided the question whether the road was a 
public one or not the final order based on the jury’s report is illegal, and I 
therefore refer the case for the orders of the High Court with the recom- 
mendation that the order complained of be set aside, and that the 
Magistrate be directed to proceed with the case according to law.” 

The judgment of the High Court (Prinsep and Hill, JJ.) was as 
follows : — 


JUDGMENT. 

T regret to have to call the attention of the Sessions 

Judptothe manner in which this reference has been made in disregard 
of the orders contained in Circular, July 22nd, 1863. General Eules and 
Circular Orders of the High Court (Appellate Side, Criminal p. 124.) 

When the person called upon under s. 133 to show cause why an 
obstruction should not be removed from a public way denies that it is a 
public way, it is for the Magistrate to determine whether this is a bona 
tide objection, and he cannot in spite of the objection (unless be determines 
that it is not bona Me) refer the matter to a jury. The jury is not com- 
petent to decide whether the way obstructed is or is not a public way. They 
can rnerely find whether the Magistrate’s order is reasonable and proper, 
as originally made, when the matter is properly submitted to them. The 
Magistrate, moreover, is mistaken in thinking that a jury can decide such 
a matter without taking evidence and merely on inspection of the locality. 
They are bound to bear the parties and such witnesses as they may desire 
to have heard.. The order of the Magistrate must be set aside. 

_ The attention of the Sub-divisional Magistrate is directed to s. 138, 
which requires him to nominate the foreman and one-half of the remaining 
ncembers of the jury. This, it has been held, means that he is to exercise 
his own independent discretion in such nomination. ^le has not done so 
in the present instance, for ho reports that ho appointed “ one of the peti- 
tioner’s nominees to act as foreman” and nominated the others, after 
inquiry from the mukhtears of both sides, and from the other party. 

S. C, B. 

(1) 3 C.W.N. 346. 
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Present : 

Lords Watson, Hohhouse and Davey, Sir Richard Couch 

and Sir Edward Fry, 

[On appeal from the Court of the Judicial Commissioner of Oudh,^ 


Diwan Ean Bijai Bahadur Singh {Flaintijff) v, Indarpal 
Singh {Defendant) . [21st June and 8th July, 1899.] 


1 = 7 

Bar. F.C. J 
578. 


Onus of proof — Suit by reversionary heir — Hindu widow — Burden of proving ownership 
of the husband through whom title is made. 

It is iQcumbent on a plaintiff suing as the reversionary heir of a Hindu 
proprietor who has died leaving a widow, to show that the property claimed in 
the suit, and found in her possession, has vested in the husband. There is no 
presumption of law arising where the late husband possessed considerable pro- 
perty, that property found to be in the possession of the widow after his death 
must have been included in that which belonged to him unless she shows that 
she obtained the property from another source* 


[AppI,, 33 M. 112 = 5 lua. Gas. 760 (761)=7 M.L.T, 89 ; Appr., 3 O.C. 89 (93) ; Expl., 
22 Ind, Gas. 518 ; R.. 29 A. 241 (248) (P.C,) = 4 A.L.J. 227=9 Bom. L.R, 597 = 
5 G.L.J. 340=11 G.W.N. 417=17 M.L.J. 228 = 2 M.L.T. 147 = 34 I. A. 65; 11 
led. Cas* 134 (435).] 


Appeal from a decree (15bh December 1891) of the High Court, 
affirming a decree (2nd January 1890) of the District Judge of Eai Bareli. 

The plaintiff, appellant, sued in 1887, as the next reversioner, to be 
declared entitled, after the interval of the widow’s estate, to succeed to 
the inheritance from the last male owner Eandhir Singh, decased in 1858, 
whose widow, Thakurain Ajit Kunwar, was the first defendant in this 
suit, with a co-defendant, Indarpal Singh, now the i*espondenb. She died 
pending this suit. 

The plaintiff claimed to establish a right to succeed to property 
scheduled to his plaint after the death of the widow. The general contents 
of the three schedules are stated in their Lordships’ judgment. 

Thakurain Ajit Kunwar, with whom settlement had been made in 
1858 of a talukhdari, and who had received a sannd in 1859, made a 
document, on the 17th October 1885, whereby she declared Indarpal 
Singh to be the heir of all her property. This the plaintiff sought to have 
declared void. Among other defences [ 872 ] the ancestral character of some 
of the property claimed, and the details of other property, were denied. 

Almost all the questions in the case were of fact, and were disposed 
of by the concurrent judgments of the Courts below, adversely to the 
plaintiff. The question now decided was whether the following was a 
sound contention : That where a husband has died possessed of con- 
siderable estate, and where pi'operby has been found to be in the posses- 
sion of his widow, the presumption, in regard to Hindu law, is that the 
property in her possession is part of the estate that belonged to her husband, 
unless the contrary should be shown. 

Mr. A, Cohen, Q.C., and Mr, J. D. Maync, for the appellant, in support 
m this proposition, referred to Bindoo Bashinee Dcbcc v. Fearee Mohun 
Bose (1) ; Chunder Nath Moitroy. Kristo Komul Siiigh (2) ; Nobin Chunder 


(1) 6 W. R. 312. 


(2) 15 W. R. 367. 



XIII.l D. R. BIJAI BAHADUR SINGH V, INDAEPAIi SINGH 26 Cal. 873 

Chowdhry v. Dokhobala Dasi (1). and the Evidence Act (I of 1872) 

S8, 110 and 114. 

Mr. M. Grackanthorpe, Q.G., Mr. C. T7. Arathoon, and Mr. De 
Gruyther, for the respondent, were not heard. 

JUDGMENT. OOUNCID. 

The judgment of their Lordships was delivered by 26 C. 871 

Sir Edward Fry. The plaintiff and appellant, Diwan Ran Bijai (P'C.).= 
Singbi is tho boadof tbs oldsr branch of a family dcscondod from 226« 

Sanbar Singh. The original first defendant, Ajit Kunwar, was the widow ^ C.W.N. 1 = 
of Eandhir Singh, the head of the younger branch of the same family. ^ 

The present respondent, Indarpal Singh, claims under a will or other 
document executed by the late Ajit Kunwar. The original plaint in the 
suit now under appeal sought a declaration that Ajit Kunwar was entitled 
only for life in three classes of property mentioned in schs. A, B and C 
to the plaint, and that the document under which Indarpal Singh claims 
was inoperative as against the plaintiff. 

The first class of property to which the suit related consisted of 
certain talukhdari estates in respect of which a sanad was granted to Ajit 
Kunwar : and it was contended for the appellant in the Courts below that 
by virtue of certain documents Ajit Kunwar [873] had, subject to 
a life interest to herself, constituted herself trustee for the appellant of 
his property. But the District Judge and the Judicial Commissioner’s 
Court unanimously held all these documenss to be forgeries, and counsel 

for the appellant with great propriety declined to argue against these 
concurrent findings. 

The second class of property consisted of certain non-talukhdari 
lands mentioned in sch. B to the plaint, and the third class of pro- 
perty mentioned in sch. C consisted of certain moveables, which 
belonged to Ajit Kunwar at the time that the suit was brought. The 
plaintiff claimed the land in sch. B in more than one way. First 
he said in his plaint that it was immoveable property which had been 
purchased from time to time out of funds derived from the ancestral 
estate, i. e., the talukhdari, and that it was '* considered as a part and 
parcel thereof (para. 10). In this point of view it is evident that 
this non-talukhdari property will follow the fate of the talukhdari in 
respect of which the appellant's claim has failed. But the plaintiff also 
claimed it on the ground that the property belonged to Randhir Singh in 
his lifetime and that the plaintiff was the next reversioner to Randhir 
Singh. There is some conflict of evidence as to whether this property 
was originally acquired by Randhir Singh or his wife Ajit Kunwar, but 
counsel for the appellant, admitting that both the Courts below were 
adverse to the plaintiff’s contention on the evidence, elected to treat the 
case as if there were no evidence one way or the other, and to base their 
client's claim on the following proposition of law. They alleged that 
when a widow is found in possession of property, of the acquisition of 
which no account is given, and it is shown that her husband died 
possessed of considerable property, then there is a presumption of law 
that the property found in the widow's possession was originally that of 
her husband. No authority was cited at the bar which supports this 
proposition, and their Lordships are not prepared to adopt it or to lay 
down anything inconsistent with the general rule that he who claims 
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property through some other person must show the property to have been 

vested in that person. But even if the proposition contended for ward 

valid, it does not apply to the present case ; for there [874] is no evidence 
that Randhir Singh, the husband of Ajit Kunwar, died possessed of con^' 
siderable or any property, and the inference to be drawn from some of 
the facts in evidence tends in the contrary direction. The plaintiff’s claim 
to the real estate mentioned in sch. B therefore falls to the ground. 

The third class of property mentioned in sch. C consists of 
moveables, some of them clothes and ornaments of a lady’s person, and 

there being no evidence to show whether these were originally acquired 

by Ajit Kunwar or her husband, the plaintiff's claim to them was 

supported only on the same proposition of law with which their Lord ships 
have already dealt. 

In every particular, therefore, the appellant’s case fails, and their 

Lordships will humbly advise Her Majesty to dismiss the appeal with 
costs. 


Appeal dismissed. 

Solicitors for the appellant ; Messrs. T. L. Wilson d Co. 

Solicitors for the respondent: Messrs. Young, Jackson Beard dKing^ 

C. B. 


26 C. 874 = 3 C.W.N. 564. 

CRIMINAL REVISION. 

Before Mr. Justice Prinsep and Mr. Justice Hill. 


SOONDERJEE Nanjee (Petitioner) v. Maylon (Opposite Party). * 

[10th July, 1899.] 

Revision— High Courts potoer of revision— Withdrawal of the operation of the CWmtnal 
Procedure Code- Scheduled Districts Act {XIV of 1874), s. 6— Assam Fronm 
Tracts Regulation, 1880, s. ^—Jurisdiction of the High Court— Poiverof the Supreme 


The effect of the rules laid down by the Chief Commissioner of Assam nndex 
8. 6 of the Scheduled Districts Act (XIV of 1874), taken in oonjunotion with the 
notmoation issued by him in the exeroise of the powers conferred by s. 2 of the 
Assam Frontier Tracts Regulation, 1880. directing that the Criminal Procedure 
Code should cease to operate [875] in the North Oachar Hills from the date of 
the notifaoation, is to supersede all previously existing criminal authority in that 
district by that of the Chief Commissioner. 

The power of the Supreme Legislative authority of India to remove any place 
or territory from the jurisdiction of the High Court is. as was said in Emprese 
V. Hurah[\), expressly authorized and contemplated by the Statutea and 
Letters Patent which affect the constitution and jurisdiction of the Court, 
Ncwib/e-^otwitbstanding the withdrawal of the operation of the Criminal 
Procedure Code from a certain district the High Court may continue to exet- 
Oise appellate and tevisional powers over that district. 

On the 19th of May 1899 the petitioner was arrested under a warrant 
of arrest issued by the Sub-Divisional Officer of the North Caohar Hills 
in the Assam Frontier Tracts on a charge of criminal breach of trust in 
respect of moneys entrusted to him for the purposes of certain works in 
oonnec^on with the Assam-Bengal Railway in the year 1897. at a place 
called Haflong in the North Caohar Hills. On the 22nd of May the 


‘he order passed by E. 0. 8« 

Baker, Sub-Diviaional Officer of North Caohar, dated the 6th of May 1899. 

(1) 4 0.179=6 1.1.178. 
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Gommissioner of Cachar to show cause why the proceedings then pending 
m the Court of the said Sub- Divisional Officer against the petitioner 
should not be quashed, or in the alternative why the case should not be 
transferred to the Court of some other competent Magistrate for disposal 

Sub-divisional Officer had no jurisdiction, and 
that the petitioner nad a reasonable apprehension that he would not eet 
a fair trial in tbe hands of the said Sub- Divisional Officer 

A rule was issued calling on the Deputy Commissioner to show 
cause why the proceedings in question should not be quashed, or such 
other order passed with respect thereto as to the High Court might seem 
fit, and the records were sent for. The Deputy Commissioner of Cacbar 
repheatothe High Courts requisitions that “the North Cachar Hills 
are not within the jurisdiction of the High Court," and abstained from 

the rult ® against 

Gharan Bose, Babu Shama Prosunno 
Moeuv^ar, and Babu Sosht Sheknar Bose, for the petitioner. 

Crown -ffewdersoTO, and Babu Prosonno Gopal Boy, for the 

follows^^-^*^'^^”°^'^* (PRINSEP and Hill, JJ.) was as 

JUDGMENT. 

This was an application made on the 22nd May 1899 on behalf of 
one Soonderjee Nanjee for a rule calling on the Deputy Commissioner of 

proceedings, then pending in the Court 
of the Sub- Div Sion al Officer of the North Cachar Hills against the 
petitioner, should not be quashed, or in the alternative why the case 

dii^osal°°^ transferred to some other competent Magistrate for 

It appears that on the 19tj3 May the petitioner was arrested under a 
warrant issued by the Sub-Divisional Officer on a charge of criminal 
breach of trust in respect of moneys said to have been entrusted to him 

progress in fche year 1897 afc 
a place called Haflong in fche North Cachar Hills. 

There bmng in our opinion matter stated in the affidavit sworn by the 

petitioner sufficient to justify us in granting tbe application, we issued a 

rule on the 22nd May calling upon the District Magistrate to show cause 
why the proceedings in question should not be quashed, or such other 
order passed with respect thereto as to this Court might seem fit. We at 
the same time sent for the records of the case. 

On the 2nd June the Deputy Commissioner of Cachar replied to the 
Court’s requisitions that “ the North Cachar Hills are not within the 
jurisdiction of the High Court,” and he abstained from sending the record 
of the case as well as from showing cause against the rule. Subsequently 
the question thus raised was argued before us by Counsel on behalf of the 
Crown as well as of the petitioners, and we took time to consider our 
judgment. This was unavoidable, as the law affecting the question was 

not fully laid before us at the hearing, and we were consequently obliged 
to pursue our researches further. 

The learned Counsel for the Crown in support of the position taken 
by the Deputy Commissioner relied exclusively on a notification issued by 
the Chief Commissioner of Assam on the 6th May 1884, in exercise of the 
powers conferred on him by [877] s. 2 of the “ Assam Frontier Tracts 
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Regulation, 1880,” by which he directed that the Code of Criminal Proce- 
dure (among other enactments) should cease to be in force in the North 
Cachar Bills from the date of the notification. It was conceded that 
prior to this notification the North Cachar Hills were within the 
jurisdiction of this Court, but the contention was that by virtue of the 
notification they were removed from it. 

The power of the Supreme Legislative authority of India to remove 
any place or territory from the jurisdiction of this Courtis, as was said 
\n Empress V. Bur ah {!), “expressly authorized and contemplated” by 
the Statutes and Letters Patent which affect the constitution and jurisdic- 
tion of the Court. But the notification of the Chief Commissioner does not 
purport to affect the jurisdiction of this Court over the North Cachar 
Hills, and it is quite conceivable that, notwithstanding the withdrawal of 
the Code of Criminal Procedure, this Court might continue to exercise 
appellate and revisional powers over the district in question. Indeed, 
under the Regulation, in pursuance of which the notification of the Chief 
Commissioner was issued, any alteration of the territorial limits of the 
Court’s jurisdiction would present this difiBculty, that the powers vested 
in the Chief Commissioner by s. 2, under which the notification was 
issued, are to be exercised so as not to affect the criminal jurisdiction of 
any Court over European British subjects. 

The argument then founded on the notification appears to us to be 
incomplete and inconclusive. 

The Chief Commissionership of Assam in which the North Cachar 
Hills are situated has, however, been brought under the operation of the 
Scheduled Districts Act (XIV of 1874), by s. 6 of which the Local Govern- 
ment is empowered from time to time to appoint officers to administer 
civil and criminal justice within the Chief Commissionership, to regulate 
the procedure of such officers, and to direct by what authority any juris- 
diction incident to the operation of any enactment for the time being in 
force within the Chief Commissionership shall be exercised. By a notifi- 
cation issued on the Gist July 1884 in [878] exercise of these powers, the 
Chief Commissioner laid down rules for the administration of justice 
in the North Cachar Frontier Tract, which includes the North Cachar 
Hills. By lule 12 the ordinary administration of criminal justice 
is vested in the Deputy Commissioner, the Sub-Divisional Officer, 
and the Chief Village Authority duly authorized in this behalf. 
Succeeding rules provide for appeals from the decision of the Chief 
Village Authority and the Sub-Divisional Officer, and then rule 24 
piovides as follows: No appeal shall lie as a matter of right from any sen- 
tence of the Deputy Commissioner of less than three years imprisonment. 
All sentences of three years imprisonment or more are appealable to the 
Chief Commissioner. Appeals to the Chief Commissioner must be preferred 
within ninety days. In shall be competent to the Chief Commissioner at 

time to call for and revise, modify, or reverse, any proceedings of the 

Deputy Commissioner or his subordinates in any casein which it may 
seem necessary to do so. ” 

oubject to the limitation in respect of European British subjects, to 
which class the potibiouor does not belong, placed upon the powers of the 
Chief Commissioner by s. 2 of the Assam Frontier Tracts Regulation, 1880, 
we think the effect of these rules, taken in conjunction with the noti- 
oation of the 6th May 1884, was to supersede in the North Cachar Hills 


(1) 4 0. 172 = 5 LA, 178, 
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all previously esisfcing criminal revisional aubhorifcy by that of the Chief 
Commissioner, Assuming, therefore, as was argued for the petitioner, that 
there still resides in this Court, notwithstanding the annulment of its 
powers of revision, a power of interference with the proceedings of the Sub- 
Divisional Officer, (a Question on which we think it unnecessary to express 
an opinion), we think that the powers we were, in the first instance, asked 
to exercise in this case, and in the supposed exercise of which we issued 
the rule> are non-existent, and we therefore discharge the rule. 

Rule discharged. 


26 C. 879 (P.C.) = 26 I.A. 229 = 4 C.W.N. 65 = 7 Sar, P.C.J. 550. 

[879] PRIVY COUNCIL. 

Present : 

* 

Lord Hohhouse, Lord Macnaghten, and Sir Bichard Couch. 
[.On appeal from the Court of the Judicial Commissioner of Oudh.^ 


Dasan Jafar AND OTHERS [Bepresentatives of Plavtiiff) v, jMuhammad 

Askari (Bepresentative of Defendant.) 

[26th and 27th April, and 18th May, 1899.] 


Oudh Estates Act [I of 1869}~Settlement of Estates- A talukhdar settled with on terms 

"S-mguTonZ aZTrnZt ^onfisca- 


A sanad-holding talukhdar, whose name has been entered in lists I and 11 

made m conformity with the Oadh Estates Act. 1869. holds the talukh subiLt 
to such trusts as have been validly created. taiuKo subject 

AG annexation, four descendants of a Muhammadan proprietor were entitled 
in equal shares to tbe ancestral estate, which, in 1858, at the second summary 
settlement, was settled with the only one of the four who nresentAri himTaW 

the Sattlement Officer. The eettleineDt with him as talukMar wffioh was then 
made was, however, made upon terms providing that the absent co-sharers on 

their return should obtain their shares. This accorded with his appSon 
expressing his willingness. »ppucauon 

question whether the talukhdar had become a trustee for the 
plaiutifi m respect of his share depended on the terms on which the estate had 

been granted to the talukhdar by the Government at the second summary set- 
tlement it having been at their absolute disposal as a eonsequenoe of the confil 
cation of March 1858. The trust was not affected by tbe sanad. No speoial 
provision as to the oo-sharers’ return, or admission to" share, had been deemed 
necessary by the Chief Commissioner, who authorized the settlement with the 

n The right of the co-sharer, who returned 

in 1859, was accordingly established. 


tR 


I 33 A. 125 — 8 A.L.J. 132 = 13 Bom.L.B. 75 = 13 C L T 

63 (68) = 15 C.W.N. 272 = 9 Ind. Cas. 391 = 21 M L.J. 109 = 9 M L T 200- fioili 
M.W.N. 127 (129) = 14 O.C. 95 ; 10 O.C. 291 (303).] ^00-(19U) 


Appeal from a decree (7th October 1895) afiSrming a decree fist Mav 
1893) of the District Judge of Lucknow. ^ 

The appellants were the grandsons of the plaintiff, Mir Sadik Husain 
who died pending the suit, which was brought on the 9th June 1888 for a 
one-fourth share of a talukh in the Bara Banki District, named Goothia 
Zaidpur, formerly the talukhdar! estate of Hakim Karam Ali, deceased in 
1879. The daughter of Karam Ali, named Afzal-un-Nissa, was entered in 
the revenue [880] records as proprietor in his place ; and on her death 
in 1887, the defendant, Muhammad Askari, a collateral relation, claiming 
under her alleged will, obtained entry of his name, ^ 
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Afc the first summary settlement (1866-57) the estate was settled with 
Mir Sadik Husain, and his cousin Ali Meddi. These two. with two other 
cousins, Karam Ali and Abu Ali, were descended from a common grand- 
father Muhammad Hanif. All the four were entitled, in equal shares, to 
the ancestral estate. 

At the second summary settlement in 1858, Karam Ali alone presented 
himself, and with him settlement was made. Sadik Husain was absent. 
In 1861 Karam Ali obtained a sanad as talukhdar. He was afterwards 
entered in the lists I and II under the Oudb Estates Act. 1869. On the 
18th April 1859 Mir Sadik Husain returned, and received an allowance 
for his maintenance from Karam Ali, 

The main question decided on this appeal was whether Karam Ali 
had held the talukh in trust for himself and Sadik Husain, who in 1888 
claimed bis one-fourth share from Muhammad Askari in this suit, or had 
held the talukh for himself alone. 


The facts are stated in their Lordships* judgment. 

The defendant in his written statement admitted that when Karam 
Ali applied to have the talukh settled with him at the second summary 
settlement, he offered to give to the plaintiff and Ali Mehdi their shares, 
on their coming back and paying what was due to him for payments of 
revenue made on their account. But the defence was that the settlement 
was in the end unconditionally made with Karam Ali, the offer on his 
part never having been accepted by either of them. 

The principal issue raised the question whether settlement was made 
with Karam Ali on bis own behalf exclusively, or for himself and as 
* trustee for Sadik Husain. 


The District Judge held that Karam Ali accepted a conditional trust 
on Sadik Husain s behalf, but the condition (which was that of satisfying 
the authorities as to his conduct, and paying the money due to Karam 
Ali) had not been fulfilled by Sadik Husain, nor had the condition been 
waived. The judgment said ; It [881] was of course necessary for him, 
if he wished to be admitted, to apply to the authorities, and satisfy the 
condition, or ask to have it waived. He did neither the one nor the other.** 
The dismissal of the suit was affirmed by the appellate Court, their 
reasons being given as follow by the Additional Commissioner : — 

The circumstance that Karam Ali expressed his willingness, if the 
whole talukh were settled with him, to give the other oo-sharers their 
shares when they returned cannot be regarded as one which of itself 
constituted him a trustee for them, and that is the only ciroumstanoe 
which can be pointed to in connection with Karam Ali's conduct at the 
time of the settlement. Karam Ali did not express this willingness as th® 
result of an agreement or arrangement with the other co-sharers, that he 
should claim the settlement of the entire property and give them their 
shares subsequently. Karam Ali's willingness to give the other co-sharers 
their shares did nob induce the Settlement authorities to settle the whole 
talukh with him. What induced them to settle the property with Karam 
Ah was the fact that the former lambardars. AliMedhi and Sadik Husain 
had not taken advantage of the proclamation of the 15th March 1858 and 
promptly come forward and given to the Chief Commissioner their 
supp^t m the restoration of peace and order, while Karam Ali had done 
so. The settlement authorities did not impose any trust on Karam Ali 
m respect of the shares of the plaintiff and Ali Mehdi. They did not say 
o aram Ah, we settle the whole estate with you, as you desire, but 
^0 o so on the understanding that the settlement is made with you lor 
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your co-sharara aa well as for yourself.* They said, on the contrary, ‘ we 
settle the whole estate with you, but you must not understand that 
because we do so your co-sharers have forfeited all claim to the restitution 
of their former rights. If they explain their conduct later on their for- 
mer rights will be restored to them.’ I think that this was the only 
condition upon which the settlement of the entire property was made 
with Karam AH, and the only condition which he accepted, and I cannot 
agree with the learned District Judge that it may be said that Karam 
Ali accepted a conditional trust on behalf of the plaintiff, on the conditions 
referred to by the learned District Judge, when the settlement was 
made with him. On the contrary, I think that at the time of the 
settlement Karam Ali imposed upon himself no trust of any kind, and 
accepted from the Settlement authorities no trust of any kind in favour of 
the plaintiff.’* 

As to the establishment of a trust against a sanad-hoXder they 
referred to Bam Singh v. Deputy Gommissioner of Bara Banki (1). 


1899 

MAY 18. 


Privy 

CouNciri. 


26 C. 879 

(P.C.) = 

26 l.A, 229=^ 
4 C.W.N. 
65==7 

Sar. P.G.J. 
850. 


On this appeal, — 

[882] Mr. Cohen, Q. C.. and Mr. C. W. Arathoon, for the appellants, 
argued that there was error in the judgment of the Courts below. The 
summary settlement was made with Karam Ali upon his consent given 
and the entry made by the Settlement Officer as to the return of the absent 
co-sharers. It was recorded that the names of the latter should be entered 
in thekhewat, or register of shares, in which the names of those entitled 
to shares in village lands are always inserted. Karam Ali by his admis- 
sions and conduct in those proceedings placed himself in the position of a 
trustee for others entitled as co-sharers with him. In his admission of the 
8th November 1858 he did not stipulate that the co-sharers were to return 
within any certain time ; and the absence of the plaintiff until April 1859 
did not deprive him of his right. The exclusion of the plaintiff had'not been 
directed by the authorities ; and on this point the Courts below had not 
correctly understood the order of the Special Settlement Commissioner, 
read with that of the Chief Commissioner; for in fact the order of the latter 
did not insist on any condition to be complied with by Sadik Husain before 
he could be allowed to get his share. It was sufficient for the plaintiff’s 
case to rely on the entries in the record ; and these were in accordance 
with Karam Ali’s application and admissions. As to the constitution of 
a trust to be fulfilled by a talukhdar. reference was made to Thukrain 
Sookraj Koowarv The Government (2); and to the oases cited in Ramanand 
Kuarv, Baghunath Kuar (3) ; and Bam Singh v. Deputy Commissioner of 
Bara Banki (Ij. 

From the report of the Commissioner, who examined the accounts, 
and the evidence connected with it, the inference was to be drawn that 
Sadik Husain after his return received an income proportioned to his 
share, and that this was accorded to him not merely as a favour, but as 
a right. 

Mr. J*. D, Mayne, and Mr. G. E. A, Boss, for the respondent contend- 
ed that the judgment of the appellate Court below was right. There 
had been no absolute recognition by Karam [883] Ali of any proprietary, 
or beneficial, interest in the family estate as having been secured 
at settlement to Sadik Husain, nor was there any distinct evidence 
that Karam Ali intended to take the estate subject to any trust for his 
cousin. Also, the contention was that, as between Karam Ali and 


(1) 17 C. 414 » 17 I. A. 54. 


(2) 14 M. I, A. 1X2. (3) 8 C. 769 = 1. A. 41. 
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the Government, the settlement of 1858-59 was absolute when the 
proceedings ended. That closed the “open door’* mentioned by Major 
Barrow. The only question that should now be raised would be this, was 
there a concession as between Karam Ali and Sadik Hussain that would 
constitute the acceptance of a trust by the former for the latter? On 
the evidence taken altogether, the real state of things was that Karam Ali 
though he admitted the relationship of his cousins, and former family 
rights, petitioned for and obtained the settlement of tho estate with him- 
self, that implying a grant by the Government. Disappearance prolonged 
through the month of settlement meant that Sadik Hussain had joined 
the insurgents. In order to get the advantage of the entry in their favour, 
the absentees should have come back before the proceedings at settlement 
were concluded. It was not to be inferred that the right to return, and 
to be admitted to share, was extended for an indefinite period. At the 
settlement Sadik Husain did not return, and as the result, when he did 
return, in April 1859, Karam Ali had obtained the whole talukdari. 
Subsequent issue of a sanad, the long acquiescence of Sadik Hussain, and 
other circumstances, confirm this view. As to tho maintenance accepted 
by him from Karam Ali, there were concurrent judgments to the effect 
that this subsequent treatment of the plaintiff, both by the talukhdar and 
by his daughter Afzul-un-Nissa, was not a recognition of any proprietary 
right in the olaintiff. There had not been an accounting to him as for 
the aliquot share of the profits, to which he would have been entitled if he 
had been dealt with as a co-sharer. On tl)is point reference was made to 
the judgment in Ilyder Hossein v. Mahomed Hossein (1). 

Mr. A CoheUt Q. C., replied. 

Afterwards, on the 18th May 1899, their Lordships’ judgment was 
delivered by — 


JUDGMENT. 


[884] Lord Macnaghten.— This appeal relates to a claim by the 
appellants to one-fourth share of an Oudh estate which comprises the 
^lukh of Goothia with certain villages in Zaidpur in the district of 
Daryabad and is now apparently known as talukh Goothia Zaidpur. 

The appellants are the representatives of one Sadik Husain, the original 

plaintiff, who died after the suit had been disposed of in the Court of first 
instance. 


The respondent derives title under the will of the only child and sole 

heiress of one Karam Ali. Karam Ali died in 1879. His daughter died 

in 1887 on her death the dispute arose which led to the present 
litigation. 

It is common ground that on the re-occupation of the Province of 

Oudh after the mutiny the three-year summary settlement of the estate 

was made with Karam Ali alone, and that the talukhdari sanad was 

afterwards granted to him as sole owner. The case on behalf of the 

appellants is that, although Karam Ali thus acquired tho legal ownership 

of the entire estate, he became in the events which happened and was at 

the time of his death trustee as to one-fourth of the estate for Sadik 
Husain. 

It appears that in September 1858 when the three-year summary 
settlement was in progress Karam Ali applied to have the settlement of the 
es a e ma e with him. He stated that the estate was ancestral property 


» 


* 


(1) 14 M. I. A. 401 (407). 
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in which he was a co-sharer. The first summary settlement on the 1899 
annexation of the Province had been made, he said, with his co-sharers Mat 18. 

Ali Mehdi and Sadik Husain, but they had absconded, fearing that they 

would be called upon to pay what they had collected in excess during PRIVY 
the mutiny. Search had been made, but no clue or trace of them had OoUNOIIf, 

been found as yet. He offered to pay what was due to Government in 

respect of the whole estate. At the same time he declared that if his 26 C. 879 
co-sharers re-appeared and paid up what he might have paid to Govern- = 

ment they should get their shares. In these circumstances the Settlement 
Officer entered the name of Karam Ali alone as mal-guzar and sent the ^ ^.W.N. 
papers up to the head office in Lucknow for confirmation. They came in 
the first instance before Major Barrow, the Special Commissioner of [885] 

Revenue. His note so far as material was in these words : " Correct, but 
I would leave a door open to admit the other sharers if they explain their 
conduct by and bye.’’ The papers then went to the office of the Chief 
Commissioner. Sir Robert Montgomery. His observation on Major 
Barrow’s note written against it in the margin was this : “ The man agrees 
to this, R. Montgomery, Chief Commissioner, Oudb.” The papers were 
then returned to the Settlement Officer who accordingly retained the name 
of Karam Ali as sole malguzar recording in the column of the summary 
settlement statement headed “Abstract of the Case,” an abstract in English 
of Karam Ali’s statement which so far as is material is as follows : “ I am 
entitled to half and those two,” that is. Ali Mehdi and Sadik Husain, “ to 
the remaining half . . I want the settlement of the whole talukh. 

When the sharers come back if they pay up what they owe me I will 
willingly give up their share.” 

Sadik Husain seems to have come back in April 1859. It is beyond 
dispute that he returned openly on the invitation or by the written 
permission of the Government. The record contains a letter from the 
Commissioner at Lucknow to Daroga Wazid Ali, dated the 18th of April 
1849, which, so far as material, is in the following terms : “lam in the 
receipt of your letter relating to the return of Sadik Ali,” that is Sadik 
Husain, “and your request to permit him to settle himself, so I write 
to you that under the terms of the Queen’s Amnesty Proclamation he 
can settle down and you are permitted to help him in doing so.” There 
is also in the Record a parwana of the same date addressed to Sadik 
Husain by the Deputy Commissioner assuring him that if he had com- 
mitted no offence punishable under the Queen’s Amnesty Proclamation 
he would not be called upon to account for himself because he had not 
presented himself within the period specified in it. This parwana 
proceeds to say “ you may present yourself without the least anxiety and 
show your loyalty and attachment to the British Government.” 

Following the summary settlement the sanad was granted to Karam 
Ali in 1862, and his name was entered in Lists I and II referred in the 
Oudb Estates Act (I of 1869). 

[886] The question whether Karam Ali became a trustee of one- 
fourth of the estate for Sadik Husain upon his return depends, as 
it seems to their Lordships, upon the terms on which the Government 
made over the estate to Karam Ali. Owing to the confiscation of the 
province under Lord Canning’s Proclamation the property was at the 
absolute disposal of the Government. Whatever Karam Ali took under 
the summary settlement and the sanad which followed it he took as a 
gift from the Government. It was of course competent for the Government 
when making the gift to impose upon the recipient of their bounty any 
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terms they pleased not inconsistent with the law. If the intention of 

the Government is clear it cannot make the least difference whether the 

terms were imposed by the Government of its own motion or suggested 

by the grantee and assented to by the Government. Karam Ali did not 

found bis claim to the favour of the Government on the misconduct of 

those who had been his co-sharers. In his view they were co-sharers 

still, but they had gone away or disappeared. He was on the spot a 

loyal man and ready to pay to the Government every farthing of its dues. 

He asked to have the whole estate settled with him undertaking that if 

his co-sharers re-appeared, that is, of course, if they came back openly, 

he would give them their shares. When the papers went before Major 

Barrow he seems to have thought that some special arrangement ought 

to be made with a view to the restoration of the co-sharers if they should 

succeed in explaining their conduct to the satisfaction of the Government. 

But that was not the view of the Chief Commissioner. His note is very 

brief, but it is tolerably plain. He differed from Major Barrow. In his 

view no special provision was necessary. The applicant had undertaken 

to re-admit the co-sharers if they re-appeared. The Chief Commissioner 

thought that enough. On that underbaking or agreement, as he calls it 

the settlement might be made as the Settlement Officer proposed with 

Karam Ali alone. And in the result the matter was carried out on that 
footing. 

Their Lordships have dwelt at some length on this part of the case 
because it appears to them that both the Courts below misapprehended the 
effect of what took place when the settlement papers of 1858 came before 
the authorities at Lucknow. [887] Both Courts seem to have thought that 
cerlain conditions were prescribed by Major Barrow, and that it was 
incumbent on Sadik Husain to show compliance with those conditions, 
ihe fact, however, seems to have been that the Chief Commissioner put 
aside Major Barrow’s suggestions and authorised the settlement with 
Karam All in reliance on his assurances and representations. 

If Karam Ali became a trustee for Sadik Husain on his return the 
fact that the sanad was granted to Karam Ali alone would not deprive 
badik Husain of his rights. It is not necessary to refer to authority for 
the purpose of establishing the proposition that the grantee under a sanad 
ot this description takes subject to trusts which have been validly created. 

It does not appear that Karam Ali or his daughter and heiress, who 
succeeded him, ever disputed Sadik Husain’s right to share in the estate. 
It 18 satisfactory to find a statement made by Karam Ali himself after 
the sanad was granted to him to the effect that he was not sole and 
absolute owner of the whole estate. In 1862 the Government called on 
the talukhdars of Oudh to make a return of their history and services. In 
May ol that year Karam Ali filled up the form which had been sent to 
him and stated distinctly that he had co-partners. Whether the word 
translated co-partners” ought to have been translated subordinate 
^-partners or not the statement so far as it goes is consistent with Sadik 
Husain s pjaim. and at any rate it shows that Karam Ali did not oven 
then consider himself to be absolute owner to the exclusion of everybody 

case may be disposed of very briefly. Sadik Husain 
Sb nln?. f management of the estate. In 

death nf t/* ^PP®c.rs that from his return until the 

from t^e I' a large and liberal allowanee 

y estate. It was not contended by the Counsel on behalf of 
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the respondent that the fact that he received less than one-fourth was con- 
clusive against his present claim or operated to har the suit. 

On the whole, their Lordships are of opinion that the appel- 
lants have made cut their eases as to one-fourth of the estate. They will 
therefore humbly advise Her Majesty that the appeal [888] should be 
allowed. The decree of the District Judge and the decree of the Judicial 
Commissioner and Additional Judicial Commissioner must be set aside 
with costs in the Court of the Judicial Commissioner and the costs 
paid under either of those decrees repaid, and it should be declared that 
in the events which happened Karam Ali became and was as to one-fourth 
^ the estates comprised in the sanad granted to him trustee for Sadik 

Husain, and that the appellants as representatives of Sadik Husain are 

now entitled to recover one fourth of those estates. Their Lordships 
think that each party ought to bear their own costs in the Court of first 
instance, as those costs were largely increased by certain unfounded claims 
on the part of the plaintiff. 

The respondent will pay the costs cf the appeal. 
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Appeal allowed. 

Solicitors for the appellants : Messrs. Barrow Rogers d l^evil. 
Solicitors for the respondent : Messrs. T. L. Wilson & Go. 

C. B. 


26 C. 888. 

APPELLATE CIVIL. 

Before Sir Francis W. Maclean, K.G.I.E., Ghief Justice, and 

Mr, Justice Banerjee, 


Nepal Chandra Sadookhan ^Judgment-debtor) v. Amrita 

SADOOKHAN AND ANOTHER (Decree-holders) 

[28bh April, 1899.] 


Lall 


Limitatwn Act {XV of 1877). sell. 11, art 179, cl. {4) -Step-in aid of execution- Appli- 
calwn for ex^cuUon ‘net m accordance wUh law “-Subsequent application for 
execution — Objection to the previous application, 

Aa application for partial execution of a decree is a step-iu-aid of execution 

within the meaniDg of cl. 4. art. 179, sch. II of the Limitation Act (XV of 1877 I 

A ]udgment-d 0 btor, who did not appeal against a previous order for execution 

of a portion of the decree and who did not dispute the validity [8891 of sneh 

, order, cannot, in the matter of a subsequent application for execution of the 

remaining portion of the decree, contend that the first application was not “in 

accordance with law.” and that the subsequent application being presented after 

the lapse of three years from the date of the decree was barred by limitation 
Duhehand Bhudar v. Bai Shivkor (1), followed. ^ limitation. 

[R., 36 M. 104 (107) = 10Ind. Gas. 552 = 21 M D J. 546 (547) = 10 M L T fiO-fioni o 
M.W.N.93 ; U O.L.J. 83 = 14 C.W.N. 465 = 4 Ind. Cas. iOdfl N L ^761 (sp).] 

This appeal arose out of an application for execution of a decree 
One Amrita Lall Sadookhan obtained a decree for recovery of possession of 
certain immoveable property, as well as for costs, on the 15th March 1891 
On the 10th December 1894 , the decree-holder applied for execution of 

• Appeal from Order No. 37 of 1898, against the order of A E Stalov 
District Judge of Hooghly, dated the 3rd of Daoember 1897, affirming the order of Rahn 
Nalini Nafch Mitfcer, Munsif of Howrah, dated the 30th of August 1897. -Dabu 

/ (I) 15 B. 242, 


0 XIII— 147 
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Maclean, C.J, — The objection taken by the appellant is that 

the present application for execution of the decree is [890] out of time. I 
do not think it is. The decree was for costs and for delivery of possession 
of certain immoveable property. The decree was made on the 15th March 
1891, and an application for execution of the decree in respect of the costs 
was made on the iOth December 1894. The application for execution, on 
the face of it, distinctly stated that the decree* holders would afterwards 
apply for delivery of possession of the land. No objection was taken by 
the judgment-debtor at the time to this method of procedure on the part 
of.the decree-holder, or that he ought not to be allowed, for execution 
purposes, to split up his decree, or rather execute it piecemeal. Execution 
for costs was proceeded with, and the amount realized. The present 
application for execution of the decree for possession of the immoveable 
property was made on the 21st April 1897, and the judgment-debtor 
contends that the whole decree, not having been executed when the 
decree-holders in December 1894 took out execution for costs, the present 
application for recovery of possession is too late. I do not think it is. 
The application for execution for the costs was one to take some step in^ 
aid of execution, and seeing that the judgment-debtor raised no objection 
at the time to the decree being executed piecemeal — not, I admit, a 
desirable way of executing a decree — it does not now lie in his mouth to 
say that that application was not in accordance with law. This view is 
in accordance with that expressed by the Bombay High Court in the case 
of Dulichaiid Bhudar v. Bai Shivkor (l). 

The first point fails. 

As regards the other two points, viz., that the property is not properly 
described, and that the decree is incapable of execution, I do not propose 
to say anything more than that I agree with the view taken of them by 
both the lower Courts. The appeal must be dismissed with costs. 

Banerjee, J. — 1 concur. 

S. C. G. 


the decree in respect of the costs. In that application the decree-holder 
stated that he would apply for delivery of possession of the land afterwards. 
No objection was taken by the judgment-debtor as to the procedure 
adopted by the decree-holder, and the amount was realized. On the 2l8t 
April 1897, the present application for execution of the decree for delivery 
of possession df the land was made, and the judgment-debtor objected to 
it, on the ground that it was barred by limitation, inasmuch as the decree- 
holder did not execute the whole decree which he ought to have done 
when be applied for the execution of decree for costs in 1894. The 
Court of first instance overruled the objection and allowed execution to 
proceed. 

On appeal to the District Judge the decision of the first Court was 
upheld. 

Against this decision the judgment-debtor appealed to the High 
Court. 

Babu Karuna Sindhu Mookerjee, for Babu Puma Chandra Shome, for 
the appellant. 

Babu Brojo Lai Ghuckerhutty , for the respondents. 

The judgment of the High Court (Maclean, C. J., and BaNERJEE, J.) 
was as follows : — 

JUDGMENT. 


(1) 16 B. 243. 
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[89J] ORIGINAL CIVIL, 

Before Mr, Justice Stanley, 


Nistarini L)assi V . Ntjndo Lall Bose and another.* 

[14bh June, 1899.] 

i^-sfanca of innocent party to treat decree of 
another Court obtair^d by fraud as a nullity~-Jiirisdiction-Ad7ninistration suit— 
Acts of mal adrninistraiton regarding immoveable property outside jurisdiction— 
J^ower of Court to set aside leases of immoveable property outside its jurisdiction— 
Leave to sue— Letters Patent, High Court, cl. 12— Misjoinder of causes of action— 
Code oj ^tvil Procedure {Act XIV of 1882), s. 44, Buie A. ^ 

An innocent party may be allowed to prove in one Court that a decree obtained 
against him in a different proceeding in another Court of concurrent jurisdiction 
wasobtainedby fraud, and if the Court be of opinion that such decree so 

obtained in the other Court cannot stand it has jurisdiction to treat that decree 
as a nullity and render its efiect nugatory. 

In an administration action the fact that amongst other things leases of 
immoveable property granted by the executors to themselves are sought to be set 

of mal-administration does not 

^ ^ oot necessary. If the High Court has jurisdiction to entertain 

such an administration action the fact that the property comprised in the leases 
complained of is wholly outside the limits of its ordinLy original civil jurisdic 
tion does not preclude from setting aside such leases, and leave for that pur- 
pose under ol. 12 of the Charter is not necessary. The Court assumes jurisdiction 

it o\®n a^fc situate outside the jurisdiction in Lea where 

M W- either to compel the owner to give effect to legal 

obligations into which be has entered or to a trust reposed in him. ^ 

Where the suit is one to administer the assets of a deceased person and in 
antVormJ^T^^ by the executors of the estate are complained of as 

acts of mal-admiQistration and sought to be redressed, such dealings do not 
constitute separate causes of action, and suoh a suit is not multifarious. 

lAffip., 30 0. 369 = 7 C.W.N. 353; 33 C. 180(P C.) = 7 Bom li R 8 fl 7 - 9 rTT loo n 

C.W.N. 961 = 32 I.A. 193=15 M.UJ. 331 = 8 Sar PC J 831 N F 
648 (650) = 10 Ind. Ca3.536;F.. 25 A. 48 = A W N (1902) ’ m Ofi a 

® C.W.N. 559; 8 lid Cas! 1179 (1180)1'^ 
N.L R. 177 , R., 24 A. 242 — 22 A.W.N, 38; 29 A. 418 (422 423) — 4 A T T «iqo 
A.W.N. (1907) 112 ; 37 C. 197 (202) = 11 0:L.J. 250 = 14 C:w.N^50^ 27 M ?r7 

C.W.N. 489 : 11 C.L.J. 636 (637) = 14 ci.W N 695 
— 5 Ind. Gas, 648 ; 13 C.L.J. 404 = 16 C.W.N. 805 (810) = 10 Ind Cas 90 ■ ifi 

ox J. 41 = 16 It,a. Cas. 447 (448); 16 C.L J. 552 (553) = 14 Ind Cas 713 
(n)°(252)“= a MX.3 9M100) J = ‘ ^9 M. 239 
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One Eai Mohendra Nath Bose died on 16th August 1874. leaving him 
surviving his widow, the plaintiff Nistarini Dassi, his mother Thakurani 
Dassi, his sister Kadumbim Dassi. and two brothers. Nundo Lall Bose and 
Pashupati Nath Bose. Mohendra Nath by his will, dated 9th August 1874 
bequeathed one-third of his estate to his brother Nundo Lall Bose one’ 
third [892j to his brother Pashupati Nath Bose, and, after bequeathing 
various legacies and annuities, including one of Es. 100 per month to his 
widow Nistarini Dassi, directed that the surplus income of the remaining 
one-third should be applied in the purchase of Government securities, the 
interest whereof was to bo paid to his widow Nistarini Dassi for her’ life 
and after her death such securities were to go to the person or persons who 
might then be the heir or heirs of the testators. Mohendra Nath Bose 
appointed his brothers, Nundo Lall Bose and Pashupati Nath Bose and 
one Kali Churn Bhattacharji, executors of his will. ' 
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Probate of the will was taken out by Nundo Lall Bose and Pasbupati 
Nath Bose, on 4th September 1874. Kali Churn Bhattaohaji did not take 
out probate of the will, nor did he take any part in the administration of 
the testator’s estate. 

By an Indenture, dated 24th May 1877, and made between Nundo 
Lall Bose and Pashupati Nath Bose of the first part, the same persons, as 
the executors of the will of Mohendra Nath Bose, of the second 
part, Kadumbini Dassi and Tbakuvani Dassi of the third part, Nundo 
Lall Bose and Pashupati Nath Bose, in their private capacity and in 
their capacity as executors, purported to convey all their property to 
Kadumbini Dassi and Thakurani Dassi, as trustees to hold it subject to 
certain trusts declared in the Indenture. 

In 1889 a reference was made to certain arbitrators, who by an 
award, dated 16th July 1889, purported {inter alia) to partition the family 
property. The award was signed by Nundo Lall Bose, Pashupati Nath 
Bose, Thakurani Dassi, Kadumbini Dassi, and the plaintiff. After the 
award was made Nundo Lall Bose applied to the Subordinate Judge at 
Alipore to make the award a decree of Court, the plaintiffs amongst 
others being made a party to such application. A petition, bearing 
amongst others the signature of the plaintiff, was filed in that Court, 
consenting to the application, and the award was made a decree of Court 
by the Subordinate Judge at Alipore, the decree being dated the 12th 
September 1889. In accordance with the award Nundo Lall Bose and 
Pashupati Nath Bose, as executors of the will of Mohendro Nath Bose, 
purported to grant, with the privity [893] and concurrence of the plaintiff, 
two mukiirrari leases, one to Nundo Lall Bose, and the other to 
Pashupati Nath Bose, of certain immoveable property allotted by the 
arbitrators to the residuary estate of Mohendra Nath Bose. Both leases 
were dated 1st March 1891, and both bore the signature of the plaintiff. 

The plaintiff, who was thirteen years old when her husband Mohendro 
Nath Bose died, brought this suit as the widow and heiress of her 
husband against Nundo Lall fiose and Pashupati Nath Bose in their private 
capacities and as the executors of the will of her husband, and Kadumbini 
Dassi, the surviving trustee of the deed of trust of 24th May 1877. In her 
plaint the plaintiff alleged that her signature had been obtained by the 
defendant Nundo Lai Bose, to various documents in connection with the 
reference, the award, the decree made on the award, and the leases, 
without her knowing the nature and meaning of such documents, and that 
she had had no independent legal advice with respect to such documents. 
She charged the defendants, the Boses, with various breaches of trust in 
their conduct as executors, and in addition to asking for the construction 
of her husband’s will and the administration of his estate and for 
accounts from the defendants, the Boses, she prayed that the deed 
of trust, tho award, the decree made on the award, and the leases, 
be declared to bo fraudulont and void as against her, and in no way binding 
upon her, and so far ns they purported in any way to deal with her husband’s 
residuary estate, bo set aside and cancelled. At the filing of the plaint 
leave to institute the suit in the High Court under cl. 12 of the Charter had 
boon obtained on tlie ground that tho plaintiff's cause of action arose partly 
witliin and partly without tho local limits of the ordinary original civil 
jurisdiction of that Court. 


The defendants, Nundo Lall Bose and Pashupati Nath Bose, filed 
separate written statements. Kadumbini Dassi did not enter appearance 
to the suit. In his written statement Nundo Lall Bose admitted that 
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the plaintiff had had no independent legal advice, but took several preli- 
minary objections to the suit, He pleaded (a) that in so far as the suit 
sought to set aside the decree of the Alipore Court the High Court had no 
jurisdiction to entertain it ; (b) that as the immoveable property covered 
by the leases was [894] wholly outside the local limits of the ordinary 
original civil jurisdiction of the High Court, the suit, in so far as it sought to 
set them aside, did not lie in that Court, and it had no jurisdiction to enter- 
tain it ; (c, that the suit was bad for multifariousness, misjoinder of causes 
of action and parties, and for joinder of claims against the defendants, the 
Hoses, as executors of the wiU of Mohendra Nath Bose, and against them 
personally, in that it wrongly joined claims for the construction of the will 
and the administration of the estate of Mohendra Nath Bose with claims 
to avoid the trust deed, award, decree, and leases ; (d) that all the cestuis 
qui trustent under the trust deed ought to be parties to the suit ; (c) that 
on account of the award the claim for the construction of the will of 
Mohendra Nath Bose, as regards any rights of the plaintiff thereunder, 
was res juaicata ; (f) that the suit included causes of action in respect to 
nuoveable property and to immoveable property, and as no leave had been 
obtained under s. 44, Eule A of the Civil Procedure Code, the suit was not 
maintainable ; (g) that as part of the immoveable property the subject- 
mat^r of the suit was outside the ordinary original civil jurisdiction of 
the High Court, and as no leave had been obtained in respect thereof 
under cl. 12 of the Charter, the suit was not maintainable in that Court. 

T 11 the suit came on for hearing counsel for the defendant. Nundo 

Hall Bose, took these preliminary objections by wav of demurrer, and the 
following preliminary issues were framed : — 

1 .U Court jurisdiction in this suit to set aside the decree of 

the bubordinate Judge of Alipore, dated the 29th August 1889 ? 

2. Is that decree binding on the plaintiff ? 

3. Has this Court jurisdiction under the Charter to set aside leases 

of immoveable property outside the local limits of its ordinary civil 
jurisdiction ? ■' 

4. Is the plaintiff entitled in the absence of all the persons beneficially 

interested under the deed of trust, dated 24th May 1887, to a declaration 

that it IS fraudulent and void as against her, and to have it set aside as 
against her? 

5. Can the plaintiff maintain this suit without having [8951 
obtained leave under s. 44. Eule A of the Code of Civil Procedure ? 

Is the suit defective by reason of misjoinder of different causes 
of action ? 

The Officiating Advocate-General (Mr. J. T, Woodroffe), Mr. W C 

Bonnerjee, Mr. Dunne, Mr. J. G, Woodroffe, and Mr. K, S. Bonnerjee, for 
the plaintiff. 

Mr. Hill, Mr. O Kinealy, Mr. Chackravarti and Mr. B, C. Hitter, 
for the defendant, Nundo Lall Bose. 

Mr. Joxkson and Mr. Allen, for the defendant, Pashupati Nath 
Bose. 

Mr. Hill. — The first point that arises is whether, when A and B are 
parties to a decree, E in a subsequent suit can impeach that decree on the 
ground of its being fraudulent and ask for it to be treated as a nullity. A 
decree cannot be treated as a nullity until it is set aside. It would impede 
justice, if while a Court was executing its decree another Court of 
concurrent jurisdiction vvas deciding that the decree was a nullity. A 
decree can only be set aside by a bill impeaching it in the Court 
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1899 which pronounced that decree. In Mussd v. Morgan (l) the only 

J une u , question decided was that a decree obtained by fraud cannot be set 

ORiaiNAD petition, but the remarks of the Lord Chancellor dismissing 

the petition clearly show that when a suit is brought to set aside a decree 
CIVIL. obtained by fraud, it must be brought in the Court which passed the decree 

complained of. Aunhootosh Chandra v. Tara PrasannaBoy (2), Meadows 
V. Kingston (3) shows the difference between a stranger and a party to 
a decree. A stranger cannot set aside the original decree, and is there- 
fore allowed to impeach it in a subsequent proceeding, but a party to a 
decree must go to the Court which passed it. Kerr on Frauds, pp. 326- 
327. I am not aware of any case in which a party was allowed to set 
aside a decree in a subsequent proceeding in another Court. [STANLEY, J. 
referred to the case of [896] Priestman v. Thomas (4).] In Bandon v. 
Becker (5) the person seeking to impeach the decree was not a party to it. 
Lord Brougham's language at p. 509 of that report, though very vague, 
must be taken to refer only to the facts before him ; the person in that 
case seeking to impeach the decree was not a carty to the suit but 
a remainderman. [Stanley, J.— Suppose A and parties to a suit, collude 
to defraud C, an infant also a party, and get a guardian ad litem who is in 
^ague with them appointed for G and obtain a decree and thereby defraud 
G. Do you say C cannot go behind that decree ‘?J No, he may do so, 
but not in another Court. Besides an infant in that case is not really a 
party. The guardian ad litein does rot really represent him if he is in 
league with others to defraud him. But an adult is in a totally different 
position, Flower v. Lloyd (G). Tne old practice was to file a bill in the 
oourt in whicn the original decree was passed to set aside the decree. 
TO ask this Court to set aside the decree would be treating this 
Court as a Court of Appeal from the Aiipore Court ; Allen v. McPherson (7). 

v. Thomas (4) does not touch the point I am dealing 
with namely, that one Court will not set aside the decree of another 

dAnli poocurrent jurisdiction. [Stanley, J.— Surely setting aside a 
inrii ^ ^tety and declaring it not binding as regards a particular 

fc difleronfc things.] As far as that individual is concerned 

Co^llr^ ‘f’o,P‘'of>ate Court do whon the parties came back?] The 

£ a LeatZnd ^I'P-e Court can in this case. It 4oulS 

oo'the'- Court could ston the [897] other In 

th is crurt t T former suit ias L 

pravei wa; to Portion of the 

[Stanley J t? ° Court alone had jurisdiction. 

that case my recollection of 


( 1 ) (1790) 3 Bro. Ch. C. 73 (78) 

(8) (1775) 2 Amb. 756 (762). 

(5) (1835) 3 Cl. & Pin. 479 (609). 

(7) (1847) 1 H.L.C. 191 (224, 234) 

(8) 4 C.L.R. 366. 


(9) 10 G. 612 (614). 

(41 (1881) L.R. 9 P.D. 70. 210. 

(1841) 6 Beiv® 46^9^ ''- " 

(9) (1864) 1 Macq. H.L.O, 607. 
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decree as a nullity, but parties to it may not* Ahmedbhoy Subibhoy v. 
V^ulleebhoy CassiCTtibhoy (1). The Court will have to deal with the question 
as to what effect the Evidence Act has on this. See Evidence Act, s, 44, 
Ahmedbohy H.ubibhoy v. Vulleebhoy C(Zss7i7nbhoy (l), Phipson on Evidence, 
p. 382, and Stephen’s Digest on Evidence, p. 55, art. 46. Till the 
decree is set aside it cannot be treated as a nullity between the 
parties. It would be a monstrous position, if a person who had 
obtained a decree by fraud, should be allowed to set up that fraud 
in a subsequent proceeding. But the words in s. 44 of the Evidence 
Act seem wide enough to admit of this being permitted. The Evidence 
Act, however, does not of itself confer any rights. In SheddeTt v. Patrick (2) 
there was no real suit and no real representation of the infant; 
the guardian ad litem colluded with the other party to defeat the 
infant. With regard to jurisdiction there is a distinction between setting 
aside a decree and enquiring into the proceedings of another Court. Gunnesh 
Pattro V. RamNidhee (3) has no bearing on this case. There 

the Revenue Court, into whose proceedings the Civil Court made an 
enquiry, had^ no jurisdiction to entertain a suit for title. A decree that 
is still subsisting and has not been set aside cannot be treated as a 
nullity by a party to it. Bansi Lai v. Eamji Lai (4), Morrison [898] v. 
Morrison (6), In Taylor on Evidence, p. 1132, s. 1713, id is stated 
that a party can apply to the Court which passed the decree to vacate 
it. ^ Can the plaintiff, being a party to the suit in the Alipore Court, 
claim in this suit to treat the decree in that suit as a nullity ? Uv,noda 
Dabee v. Stevenson (6) ; Hoghton v. Fiddey (7). 

In Priestmanv, PhomasiS) the Court had no reason to enquire into the 
compromise, the plaintiffs simply withdrew their opposition. The Alipore 
Court by its decree has turned the award into a decree of Court. The 
Probate Court did not by granting probate make the compromise a decree 
of Court. In the suit in the Alipore Court the award has become merged 
in the decree. In this case, while the Alipore Court’s decree stands, this 
Court cannot treat it as a nullity. The fraud in Priestman v. Thomas (8) 

was the forgery. The fraud here is not the award but the wav in which 
it was obtained. 

The leases were from the defendants to themselves, but the plaintiff 
was^ a party to them. Under those leases, the defendants, the Boses, 
are in possession. To set aside the leases brings the plaintiff into 
possession. This is a suit for possession, and therefore a suit for land. 
It cannot be said that, although this is an administration suit, the 
plaintiff is entitled to sue for land outside the jurisdiction without 
leave. Jairam Narayan Eaje v. Atmaram Narayan Eaje (9). Though she 
does not ask for possession the result is to take the possession from one 
and give it to another. Has this Court ever attempted to set aside 
a lease of lands outside its jurisdiction? [STANLEY, J. — In a case of 
a lease of land by a trustee to himself your proposition is that if the 
lands are outside the jurisdiction you cannot bring a suit in this Court 
to set aside the lease although the trustee is subject to the jurisdiction of 
this Court?] Yes, it is a suit for the declaration of title. A Court of Chancery 
will not make a declaration of title to lands outside its jurisdiction. 


(1) 6 B. 703 (707, 714. 716). 

(3) 22 W. R, 361. 

(5) (1838) 4 My. & Or. 216 (228), 
(7) (1874) D.R. 18 Eq. 573. 

(9) 4 B. 482. 


(2) (1864) 1 Macq. H.L.C. 607. 
(4) 20 A. 370. 

(6) 22 W.R. 290. 

(8) (1884) L,R. 9 P.D. 70, 210. 
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[899] Ifc may take away a personal right, such as a right of redemption. 
It is submitted that this Court cannot compel the defendants to re-assign 
the leases. Delhi and London Bank v. Wordie (1), hi re Hawthorn; 
Grahani v. Massey (2). In Kellie v. Fraser (3) the question of title did 
nob arise. So far as this suit seeks to set aside the leases, it is a suit 
affecting the title of land, and is therefore a suit for land. The relief 
sought cannot be granted in this suit, without leave under the Charter, 

and the plaintiff cannot now ask for leave. 

As to the question of non-joinder, this is a case between the cestuis 
qui trnstent themselves ; a trustee cannot represent them. Section 437 
of the Civil Procedure Code does not apply to a case like this. See rules 
of the Supreme Court, order XVI. rule 8. Hamond v. Walker (4), Read v. 
Brest (5) ; all the cestuis qui trustent must be joined, or that portion of 
the claim must be struck out. The defendant Kadumbini Dasi has 
executed a release and is no longer a trustee. 

A suit to set aside a deed of trust is a purely personal matter and 
stands on a totally different footing from a suit for the general administra- 
tion of an estate. There are different parties concerned, and two such 
claims cannot be joined in one suit. The plaintiff in this suit is seeking 
to have her title declared to immoveable property acquired subsequent 
to the death of her husband, and to the premises. No. 13, Mohendra 
Boses Lane, on behalf of her husband’s estate, also to recover personal 
property said to have been misappropriated by the executors. She cannot 
join such claims, except with the leave of the Court. Such leave must 
be obtained before she brings her suit. She cannot bring her suit first 
and then make it good by obtaining leave afterwards Civil Procedure 
Code, s. 44, rule A : Lutifunnissa Bihi v. Nazirnn Bibi (6) ; The 
Oriental Bank Corporation v. Gohind Lall [900] Seal (7). See the 
judgment of Trevelyan, J., 21st May 1891, in Soshi Bhusan Srecmaniv* 
Kali Kristo Sreeniani^ an unreported case, and Pilcher v. Hinds (8). 

Ihe Advocate-General contra . — I will deal with the objections in the 
reverse order in which they have been argued. This is in the nature of 
an administration suit, the object being the due administration of the 

estate, which was of Mohendra Nath Bose. Section 44, rule A, deals 

V7ith claims to moveable and immoveable pi'operty based on the same 
^tle. Giyana Sambindha Pandara Sannadhi v. Kandasami Tavibiran (9), 
That case I submit furnishes the law as to that section. In order to 
make out that s. 44, rule A applies, the defendants have to make 
out that this is a suit for the recovery of immoveable property or 
declaration of title to immoveable property. It is submitted that' it is 
nob so. The Lladras case shows that no leave is necessary, and there is 
no decision to the contrary. As regards leave having to be obtained at 
the time of tiling of this suit, there is no such hard and fast rule. There 

IS nothing to prevent the Court from granting the leave now. Clark v. 

f 1 u says there has been mal-administration. Her 

It e o lot moveable and immoveable property is one and the same, 

section 44. rule A does not apply to a case like this, where the title is 
the same and the wrong or infringement of right is the same. 



(1) 1 C. 240 (262). 

(3) 2 C 445 (4631, 

(6) (1854) 1 K. & j. 183, 

(7) 9 0. 604 (608). 

(9) 10 M. 375 (606). 


(2) (1833) L. R. 23 Ch. D. 748. 

(4) (18571 3 Jur. N.S 686. 

(6) 11 C. S3. 

(8) (1879) L. R. JLI Ch. D, 906 (907). 
(10) (1885) L. R. 3lCh.D. 69. 
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With regard to the non-joinder of the cestuis qui trustent under the 
trust deed of 24th May 1877, there is nothing in the Indian Code analogous 
to order XVI. rule 8, Annual Practice. 1898. The defendants’ case is that 
the trust deed has been wiped out, and by the parties interested in it. They 
say they have nothing to do with it. If that is so, well and good. But 
they have treated it to a certain extent as governing this suit. They 
say if you set aside the award and decree you revive the trust deed. 
If so, among whom would it be revived ? If it is shown that the 
deed does affect the plaintiff’s husband’s estate, then she asks that it be 

[ 901 ] set aside so far as it does affect that estate. If the trust deed can 
be revived it may stand perfectly good as regards the trustees and the 
parties to it. But if it is shewn that it does affect the residuary estate, 
the plaintiff says that it is an act of mal-administration. and asks that it 
be set aside so far as it is shewn to affect that estate. It is in no way 
necessary to have all the beneficiaries before the Court. 

With regard to cl. 12 of the Charter it is submitted that leave 
has been obtained, and the defendants do not say it was improperly 
obtained. Such leave having been obtained the Court now has jurisdiction 
to determine all the issuea arising in this suit. Jairam Narayan Raje v. 
Aimaram Narayan Baje (1), Prasannamayi Dasi v. Kadamhini Dasi (2). 
The immoveable property in this suit is partly within and partly without 
the local limits. Leave was applied for and obtained. 

The Bombay case was cited to show that where immoveable property 
was wholly without the local limits, leave could not be given, but that is 
wholly outside this case. Is this a suit for land ? A suit for land has 
been construed as a suit for the possession of land. This is not a suit 
for the possession of land. The residuary estate of Mohendra Nath Bose 
and the legal title to it is vested in the defendants, the Boses, as his exe- 
cutors. Whatever property may in the course of the administration of that 
estate be found to belong to it will vest in them. There will be no change 
of title and no taking away the possession of any part of the estate from 
the persons in whom it is vested. In a suit of this nature the Court pro- 
ceeds in person.im, Bagram v. Moses (3) ; s. 16 of the Civil Procedure 
Code; Juggodumba DossecY. Puddomney DosseeU); Land Mortgage Bank v. 
Sudurudeen Ahmed{5)\ Kelliew, Praser(Q)\ Ramdhona Shato v. Nobumoney 
Dossee (7). This is not a suit for land. When the law allows a suit to be 

[ 902 ] brought in a particular Court, you cannot pick out a specific item 
in order to try to make out that the suit is not maintainable in that 
Court. As to the order which cau be made with regard to these leases, 
the Court could declare them acts of mal-adminisfcration, and that they 
impede the due administration of the estate. The defendant may be 
directed not to set them up, or to execute a reconveyance. The possession 
of the lands will not be changed in any way, nor do we ask that it should 
be changed. With reference to the issue of jurisdiction what is the nature 
of this suit ? I have submitted it is a suit for administration. The answer 
of the defendants is, you can only get partial administration, as it has 
already been administered to a certain extent. They are setting up the 
decree and the award in answer to the plaintiff’s claim. To go to the 
Alipore Court would only be delaying the evil day. 

The question in Solomon v. Abdooe Aziz (8) was whether that 
particular plaint could remain on the files of this Court, and has no bearing 

(1) 4. B 48^ (2) 3 B.L.R. 0.0. 85. (3) (1862) 1 Hyde 284. 

(4) 15 B. L. R. 318. (6) 19 C. 358. (6) 2 C. 445. 

(7) (1865) Bourke, 218. (8) 4 0.Ii.R. 366 (369). 
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1899 on this case. Ifc has not been suggested that it has been anywhere 

actually decided in England that an innocent party to a decree obtained 
« fraud cannot obtain relief except by bringing a suit to set aside the decree 

Court which passed it. Mussel v. Morgan (l) is one of the class of 
cases deciding procedure. There was no question there as to the 
jurisdiction of any Court. The only question was could you come in by 
the cheaper method of a motion ? In Mirali Hahniihlioy v. Rehmoohhoy 
Hahibbhoy (2) the question was also one of practice not of jurisdiction. 
In neither of these cases did the question arise whether one Court could 
interfere with the decree of another Court. In Atishooiosh Chandra v. Tara 
Prasanna Roy (3) the only question was whether the nroper course was to 
proceed by review or by a regular suit. Fraud vitiates all proceedings. When 
a decree is set forward as a bar. it may be shewn that it was obtained by 
fraud. [903] Shedden v. Patrik (4), Price v. Deivhurzt (51, Bandon v. 
Beecher (6). In the case of Allan v. McPherson (7) the plaintiff brought his 
suit in Chancery, alleging that in the Ecclesiastical Court he had not been 
allowed to adduce evidence regarding undue influence on tbe testator. 
That case is quite distinct from this case. The only remedy for the 
plaintiff there was to appeal on the ground that evidence had been 
improperly ^rejected or accepted. The assistance invoked here is wholly 
different. ±o make that case applicable the defendants must show the 
plaintiff is seeking relief against the decree of the Alipore Court on the 
ground that it had improperly rejected or admitted certain evidence, which 
ia not the case. Floiver v. Llyod (8) was a motion in the appeal 
Court asking that Court to set aside the decree made by the appeal 
Court after they had heard the matter. The appeal Court said they 
had no original jurisdiction and were functus officio. When the matter 
came before the appeal Court again [Floioer v. Lloyd (9)] the only 
question to be decided was whether, osving to the alleged fraud of one 
of the parties, imperfect evidence had been adduced, and the annellate 
Court held on the facts that no fraud had been practised. At no stage 
has that case any bearing on this. If evidence has been improperly 
admitted or rejected the proper procedure is to go to the Court of appeal; 
but m thi^s case the fraud the plaintiff alleges goes to the root of the 
matter, there being no real contest in the former proceeding; Gunnesh 
lattrov Ram Nidhee Koondoo(m , UnnodaDahecw Stevensondl), Metva 

fn- The cases cited under s. 295 of the Code 

fk ^ bearing on this point. It has been decided 

that when an application has [904j been made by a decree-holder it is com- 
petent for the Court executing the decree to enouire whether the holders of 
decrees for money are holders of real decrees ;7« rc Sunder Dass (13) and 
C/i/iaffanZaZ v, FazarahiW. The Court has power to see whether a bolder of 

PafZ t ^ona fide or by fraud ; S«5rama«ian 

wS (15). Ghogalal v. Trueman (16). In re 

aZ son Zs'^''' Co. v. Lister 


(1) (1790) a Bro. Ch. C. 73 
(3) 10 C. 612. 

(6) (1837) 8 Sii/:. 279 (304) 

(7) (1847) 1 H. h. 0. 191 (209) • 

(8) (1377) L. R, GCb.D, 297. 

(10) 22 W.R. 361. 

(12) IS B.L.R. App. 11 = 22 W.R 213. 
(14) 13 B. 164. (16) 4 HI 324 

(17) (1895) L.R. 1 Ch. 37 (47). 


(2) 16 B. 594. 

(4) (1854) 1 Macq. H.L. C. 607. 

^ 479(509). 

(1841) 5 Beav. 469. 

(9) (1878-79) L. R. 10 Ch. D. 387. 
(11) 22 W.R. 290. 

(13) 11 C. 42, 

(16) 7 B. 481. 

(18) (1895) L.R, 2 Ch. 273 (881). 
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An order or decree passed by consent may be set aside formally or 
treated as oi no account;, if it can be shown that the compromise upon 
which the consent decree was passed has been entered into by mistake. 
Was the plaintiff a party to the suit ? Was she sufficiently and properly 
represented in the case ? ' The argument proceeds on the facts stated by 
us, and that is that the plaintiff, a 'purdah lady, knew nothing of these 
matters; she was admittedly without independent legal advice. 

As to the position of purdah women — Manohar Das v. Bhagabaii 
Dasi (1), and Kauai Lai Joiohari v. Kamini Deli (2) — it is a recognised 
rule that purdah ladies must be most carefully protected. It is admitted 
in this case that the plaintiff had no independent legal advice ; Ashgar AH 
V. Delroos Banco Begum (3), BuzLoor Ruheem v. Shumsoonnissa Begum (4), 
Behari Lai v. Habiba Bibi (5). 

The Court has power, and if the facts the plaint alleges are proved 
will set aside and treat as a nullity the Alipore Court's decree so far as the 
plaintiff’s husband’s estate is affected. The Court has full power to enter- 
tain the suit. Kali Prosanno Ghose v. [906] Rajani Kant Chatter jee (6). 
In this connection it may be noted that although s. 522 of the Civil 
Procedure Code lays down that no appeal shall lie against a decree passed 
on an award, except in so far as it is in excess of or not in accordance with 
the award, yet it has been held that under certain circumstances an appeal 
does lie from such a decree, although it was not in excess of and was in 
accordance with the award. 

Mr. Hill in reply. — An administration suit does not stand on any 
particular footing. If in the course of administration there is an attempt 
to include property, which another person claims, it is a suit for land. 
There can be no question of curtailing the Court’s jurisdiction. Leave 
under s. 44, rule A. can always be asked for. Whatever the form of the 
suit may be, if in fact you are seeking to recover property for an estate, it 
is, even if that matter be ancillary, nevertheless a suit for land. It is 
submitted leave under s. 44, rule A. is necessary. Leave cannot be given 
afterwards. See the judgment of Trevelyan, J., dated 21st May 1861, in 
the unreported case of Soshi Bhusan Sreemani v. Kali Kristo Sreemani, 
As regards land wholly outside the jurisdiction no leave can be obtained. 
The conveyances pass the title to such lands. The plaintiff joined in the 
conveyances. A cestus qui trust can join with one trustee in conveying to 
another trustee to express bis concurrence. As regards the dead of trust, 
if they say it affects them, the other cestuis qui trustent must be made 
parties. Kadumbini, the trustee, does not properly represent the other 
cestuis qui trustent. 

As regards the main point my argument is not that a decree obtained 
by fraud cannot be set aside, but the question is by what Court? It is 
submitted that it must be by the Court which pronounced the decree. 
The case of Huddersfield Banking Go. v. Lister and Son (7) does not help 
the other side. It shows that a regular suit may be brought, but it does 
not say in what Court the decree must be set aside by an action, Flotoer 
V. Lloyd (8), and the question is in what Court does such an action lie. 
The [906] argument of inconvenience is one of a very strong character. 
Suppose this Court makes its decree, and the Alipore Court in a subsequent 
proceeding holds the decree to be fraudulent and therefore invalid, and this 
Court sends the decree down to the Alipore Court to be executed ; the 

( 1 ) 1 B.L.B O. 0. 28. (2) 1 B.L.R. O. 0. 31 note, (3) 3C. 324. 

(4) 11 M.I.A. 561 (585). (5) 8 A. 267. (6) 25 0. 141. 

(7) (1895) li R. 2 Oh. 273. (8) (1877) L.R. 6 Ch. D, 297. 

1179 


1899 

June 14. 
OBIGINAtf 

Civil. 

26 C. 891 = 
3 C.W.N. 
670. 



26 CaL 907 


INDIAN DBOISIONS, NEW SERIES 


[Yol. 


1899 

June 14. 

Original 

Civil. 

26 C. 891 = 
3C.W.N. 
670. 


Alipore Courb would have to execute it ; and the inconvenience would 
be enormous. 

Price V. Detvhursi (1) dealt with foreign judgments. These stand on 
their own footing and are not on the same footing as judgments of a Court 
in this country. In this country the Courts derive their power from the 
English Crown. Section 14 of the Code of Civil Procedure recognizes 
this distinction. When a fraud has been practised on a Court and a 
decree is made in consequence of the fraud the decree is a nullity. 
But where there has been a real suit, and one of the parties has 
been defrauded, then the decree subsists until it is set aside. The 
argument on s. 44 of the Evidence Act by the Advocate-General has 
never suggested itself to any one else ; that section has never been so 
construed by any Court in the country. When you have to construe 
a section you have to see whether the construction sought to be 
put upon it will lead to an uprooting of the common principles of equitable 
jurisdiction or not. ‘ Party ” in that section must be read as meaning 
party in that proceeding against whom the judgment is set up ’* and not 
a party to the proceeding in which the judgment was made,” otherwise 
there would be no such thing as res judicata. 

The judgment of the Court was as follows : — 


JUDGMENT. 

Stanley, J. — A number of preliminary objections to the maintenance 
of this suit have been raised by the defendant Nundo Lall Bose. The 
first and most serious of them is that this Court has no jurisdiction to set 
aside the decree of the Alipore Court. The plaintiff in her statement of 
claim alleges that the joint property of her late husband Mohendra Nath 
Bose, and of the first and second defendants, which was undivided joint 
family property, was partitioned by arbitrators under an agreement to 
which^her consent was fraudulently obtained, and that by the fraud of the 
same defendants, adecree upon the award wassubsequently passed by [907j 
the Subordinate Judge of the 24-P6rgunnahs. In her claim, which is for the 
administration of the estate of the late Mohendra Nath Bose, the plaintiff 
seeks among other things a declaration that the award and the decree 
made thereon are fraudulent and void, as against her, and in no way 
binding upon her, and so far as they purport in any way to deal with the 
residuary estate of Mohendra Nath Bose that the same may be set aside 
and cancelled. For the purpose of the objection the defendant Nundo 
Dali Bose admits that the award and decree were fraudulently obtained, 
but his counsel contends that, even admitting this, inasmuch as the 
Plaintiff was a party to the decree-proceedings in the Court at Alipore, 
she 13 estopped by that decree, and cannot in this Court set it aside ; that 
whatever relief she may be entitled to in respect of the decree-proceedings 
must be taken in the Court which pronounced the decree, and the relief 
which she claims cannot be granted in this Court ; and that a bill to set 
aside a decree for fraud is in the nature of a bill of review, and must be 
Ulod in the Court in which the decree was obtained. 

A number of text books and authorities have been cited, and as is not 
unusual opinions and decisions somewhat conflicting are bo be found as to 
Whether or nob an innocent party would be allowed to prove in one Court 
that a judgment against him in another Court was obtained by fraud. It 
is^^ear that a guilty party would not be permitted to defeat a judgment 


(1) (1837) 8 Sim. 279 (304). 
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by showing that in obtaining it he had practised an imposition on the 
Court : but can an innocent party, who may apply directly to the Court 
which pronounced the judgment to vacate it, apply to another Court to set 
it aside ? The author of Taylor on Evidence suggests a doubt as to this, 
p. 1133, 9bh edition, as does also the author of Kerr on Frauds. In the case 
of Aushiitosh Chandra v. Tara Prassanna Boy (1) the Court held that for 
the purpose of setting aside a decree passed in pursuance of a compromise 

come to out of Court there were two available modes of procedure (1) by 

suit ; (2) by a review of the judgment sought to be set aside, the 
latter being the more regular mode of procedure. In that case 
Wilson, J., abstained from saying whether, if a suit were brought 
[908] it ought to be brought in the Mofussil where the decree was ob- 
tained. or on the original side of this Court. The principles upon which 
judgments are set aside for fraud is tersely and forcibly stated by Lord 
Chief Justice Da Grey in Meadows v. Kingston (2) thus: “Fraud is an 
extrinsic collateral act which vitiates the most solemn proceedings of 
Courts^ of Justice.” In the Queen v. Saddlers Company (3) Willes, J., 
says : “ A judgment or decree obtained by fraud upon a Court binds not 
such Court nor any other, and its nullity upon this ground, though it 
has not been set aside or reversed, may be alleged in a collateral pro- 
ceeding.” In applying this rule it matteis not whether the impeached 
judgment has been pronounced by an inferior tribunal or by the highest 
Court of Judicature in the realm ; in all cases alike it is competent for 
every Court, whether superior or inferior, to treat as a nullity any judg- 
ment, which can be clearly shown to have been obtained by manifest 
fraud, Shedden Patrich (4J, Kahula^ non judicium Hoc esty in scena non in 
foro res agitur. In the case of Bandon v. Becker (5). where sales of estates had 
fraudulently taken place under decrees of the Court of Exchequer in 
Ireland obtained by collusion between the tenant-for-life, the mortgagor, 
the person in whose favour a charge had been created, and the purchaser, 
and where the interests of the tenant in remainder had not been 
protected, the Court of Chancery in Ireland on the tenant in remainder 
coming into possession granted him relief on a bill filed to redeem. 
The House of Lords affirmed that decree, "and held that though the Court 
of Chancery cannot review or correct a decree of the Court of Exchequer, 
yet where such decree has been obtained collusively and fraudulently a 
party whose interests are affected by it may raise in the Court of 
Chancery either as actor or defender a question as to its validity. In 
this case the remainder man was not a party to the collusive proceedings ; 
the tenant-for-life represented the estate of the mortgagor. 

[909] In the case of Flower v. Lloyd (6), which is relied on by the 
defendant, where final judgment had been pronounced by the Court of 
appeal dismissing an action with costs, it was held that the plaintiff was 
not entitled by motion in that action to apply to the Court of appeal for 
leave for the rehearing of the appeal on the ground of the subsequent 
discovery of facts showing or tending to show that the order of the Court 
of appeal was obtained by fraud practised on the Court below. That 
application was, however, refused on the ground that the Court of appeal 
having once determined an appeal was functus officio and had no further 
jurisdiction in the matter. The Court, however, intimated that the plain- 
tiffs had another proceeding open to them, namely to bring an independent 
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1899 action to set aside the decree for fraud. Such action was subseaueutly 
J une 1 4 , broughtbeiore Vice Chancellor Bacon, who gave judgment for the'plain- 

OnirtTMAT appeal the Court of appeal was of opinion that fraud was not 

“ ^ proved, and dismissed the action ; Flower v. Lloyd (1). On this appeal 

Civil, a doubt was expressed by James. L. J.. as to whether or not an action 

^ was maintainable to impeach a judgment on the ground alleged by the 

plaintiffs, namely, falsehood and fraud practised upon an expert named by 
the plaintiffs and not objected toby the defendants for the purpose of 
inspecting the defendants’ process for printing on metal plates. 

Where said he (James L. J.,) is litigation to end if a judgment 
obtained in an action fought out adversely between two litigants sxii juris 
and at arm’s length could be set aside by a fresh action on the ground 

that perjury had been committed in the first action or that false answers 
had been given to interrogatories.” 

Baggallay, L. J., declined to express an opinion on this question, and 

stated that he should much regret to feel himself "compelled to hold that 

the Court had no power to deprive the successful but fraudulent party of 

^e advantages to be derived from what he had so obtained by fraud.” 

.brett, Lj.J. 1910J in a later case commenting on the doubts expressed bv 

James, L. J., in Floioer v. Lloyd (1) says “ It seems to mo the fraud 

a leged in that action was probably fraud on the part of certain servants 

of the party and not fraud brought home to the party himself ; Abouloff v. 

Oppenheimerd Co. (2). ” It is to be observed in passing that in the case 

o v. Lloyd (1) the plaintiff and the defendant were at arm’s 

length fighting out a real suit. 

In the present case the fraud alleged is the fraud of the first defendant 
in procuring the plaintiff’s consent to the agreement to refer to arbitration 
and her consent to a decree upon the award, the true fact being that she 
was a mere puppet in the hands of the defendants and knew not what she 
was doing; that in fact the defendants deceived the Court by their fraudu- 
lent conduct. I have been referred by counsel for the first defendant 
to the statement of Phipson in his useful book on Evidence, where he 
says : Proof of fraud however can in general only be taken advantage 

of by a stranger to the judgment who is in no way privy to the 
fraud and not by a party, since if the latter were innocent he might have 
applied to vitiate the judgment and if guilty he cannot escape the conse- 
quence of bis own wrong.” This no doubt, as a general proposition, is 

of a Court of competent jurisdiction is in general un- 
doubtedly conclusive proof in subsequent proceedings between the same 
parties or their privies of the matter actually decided. Likewise foreign 
judgments in personam are, subject to certain grounds of impeachment, 
conclusive between parties and privies, yet it has been held that a foreign 
judgment obtained by the fraud of a party to the suit in the foreign Court 
cannot be enforced by him in an action brought in an English Court. In 
the case of Abouloff v Oppenheimer A Co. (2), to which I have referred, it 
was held that even although the question whether the fraud had been per- 
petrated was investigated m the foreign Court, and it was then decided 
that the fraud had not been committed, the judgment would not be 
enforced in England. In that case fco an [911] action claiming the 
va ue of goods and brought upon a foreign judgment whereby the 
defendants were ordered to return to the plaintiff the goods or to pay 
to her tliem value, the defence was that the judgment was obtained 


(1) (1873-79) L.R. 10 Oh. D. 327. 


(2) (1892) L. R. 10 Q. B. D. 295 (307) 
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by the false representation to the foreign Court by the plaintiff that the 
goods were not then m her possession and by fraudulent concealment bv 

possession. 

Lord Coleridge, C.J., commenting on the argument, that upon the plead- 
ings in that case it must be taken that the allegations of fraud were 
brougat beiore the foreign Court and that the foreign Court came to a 
conclasion against the defendants, and that whether this conclusion was 
right or wrong on the matters of fact the question of the olaintiff’s alleged 
fraud could not be tried in the Courts cf this country, says ■ “ I mav state 
the arguments for the plaintiff also in somewhat different words, namely, 
that although the Eussian Courts at Tiflis were led to decide against the 

eTiif t state of facts to exist owing to the 

fraud of the plamti^ff, nevertheless the defendants are not now at liberty 

to say that the judgments against them were procured by that fraud 

Certainly this contention seems unreasonable. Many authorities from 

Meadows V. Kingston (l) down to our own time have been cited during the 

thar S' 0“ ‘be broad cronosition 

JSrt i^a T obtained by the fraud of a 'par'ty to a 

suit in a foreign country, he cannot prevent the question of fraud from 

luXmi'S Z the Courts of this country, when he seeks to enforce the 
judgment so obtained. Brett, L. J., in that case says ; “ I cannot 

help thinking that the same doctrine which is now asserted with regard to 
bm,Tv°hf ' °‘her than the Court in which the actfon is 

has been obtained by improper means the objection does not arise in a new 
[912] of °thfcou“rt judgment, but it arises with regard to the process 

Sr1oT«f ly necessary to proceed in a Court of Equity in 

reZn - aside a judgment proLred Jrom Tt bv 

STeT 

win vitLihe° j udgment.‘° tZ' rxcTptSnTsio Te foSin^'tid^Sbts 

of Thesiger, L. J.. in Flower v. 
probablv fraud on tin rt T r ^as 

fraud committed, not before the Court itself at the trial of the acSn 

brought to a hearing before the Court.’ 

If It is to be taken that the doubts of James and Thesiger. L JJ 

related to a fraud of a party to the action, committed before the Court 

Itself for the purpose of deceiving the Court, I cannot, after havino herrd 

the present argument, agree with the doubts expressed by them “Se 

aoubts are not binding and no decision as to the effect of fraud was pro- 
nounced by these Lords Justices in Flower v. Lloydi2)." 

K lu i in which an action was 

brought by the plaintiff in the English Courts upon a judgment obtained 


(1) (1775) 2 Amb. 756. 

(3) (1890) L. K. 25 Q. B. D. 310. 


(2) (1878-79) L. B. 10 Ch. D. 327. 
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in the Court of Palermo, the Italian action was brought upon certain bills 
of exchange, and the defence raised in the Italian action was that the bills 
were given in respect of gambling transactions by an agent of the defendant 
without his authority. It was held that the defendant might raise the 
defence that the judgment was obtained by the fraud of the plaintiff, 
even though the fraud alleged was such that it could not be proved 
without retrying the question adjudicated unon by the foreign Court, 
Lindley, L. J.. in the course of his [913] judgment says: “Bub we 
now come to another and a more difficult question, and that is 
whether this defence can be gone into at all. There are two rules relating 
to these matters which have to be horde in mind, and the joint operation 
of which gives rise to the difficulc-y. First of all there is the rule which 
is perfectly well established and well known that a party to an action can 
impeach the judgment in it for fraud. Whether it is the judgment of an 
English Court or of a foreign Court does nob matter ; using general 
language, that is a general proposition ucconditiocal and uadisputed. 
Another general proposition which, speaElng in equally general language, 
is perfectly well settler^, is that when you bring an action on a foreign 
judgment you cannot go into the merits which have been tried in the 
foreign Court. Bub you have bo combine those two rules and apply them 

in the case where you cannot go into the alleged fraud without going into 
the merits.” 

The case of Careio v. Johnston (1) is an instructive illustration of the 
power which a Court of concurrent jurisdiction will assume in a matter 
of this kind. In that case a decree for foreclosure on sequestration 
in 1777 against an absent mortgagor known by the plaintiff to be of 
weak and feeble understanding and incompetent to conduct his affairs, 
where advantage had baen taken in the account of the estate of the 
defendant and of his absence and of his having no one to manage his 
defence, and a sale had in 1780 in pursuance of such decree to the person 
under whose directions the proceedings were taken, were set aside as 
fraudulent on an original hill filed for that purpose by the heir of the 
mortgagor in 1785. Lord Redesdale in the course of his judgment says : 

On the whole I think it is impossible for me to hold the decree, which 
has been pronounced conclusive on the party. If I should be of opinion 
that tiin party lias brought himself completely within the saving of 
tile Act I cannot pay any attention to the decree, I must treat it as a 
nullity : but if I should think that he has not brought himsell precisely 
within the saving of the Act by the allegation in his bill, then I 
must decide on the ground of unconscientious advantage being (by 
moans of a Court of Justice) taken [914] of the imbecility and of the 
absence of this man, by wiiich gross injustice has been done, and in fact 
a fraud practisetl on the Court. That would not be a ground for reliev- 
ing against trilling errors or little inaccuracies, but it will be a ground 
for relieving against palpahle injustice, such as could not have existed, if 
anybody had appeared for this man to state his rights, and the Court or 
the Master had entered into considerations of the subject, and acted upon 
the instruments which were the foundations of the proceedings.” 

The statement of Luidley, L.J.. in Vadala v. Laives (2] is consistent 
with the view of \ ico-ChancoUor Shadwell expressed in the case of Pnea 
V. Demhurst (3), namely: The Court by means of the injunction set aside 


(1) (1805) 2 Si3b. and Lof. 280. 
(3) (1837) 8 Sim. 279. 


(2) (1890) L.U, 25 Q.B.D. 310, 
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the judgment of a foreign Court, and the ground on which the Court pro- 
ceeded was that the foreign judgment had bean obtained by fraud.” 

Now I take that to be quite consistent,” says the Vice-Chancellor, "with 
the principles on which this Court acts ; and it is of no consequence 
where the judgment is given if it appear to have been obtained by fraud ; 
in every such case the Court will consider it as a nullity.” In Cole v' 
Langsjord (1) a judgment which had been obtained by fraud was set aside 
in an action brought for that purpose. In Priestman v. Thomas (2), which 
was an action in the Probate Division, in which C. Thomas and E. Gunnell 
propounded an earlier and H. W. Priestman propounded a later will, the 
action was compromised and by consent a verdict and judgment ware taken 
for establishing the earlier will. Priestman discovered that the earlier 
will was a forgery, and in an action in the Chancery Division, to which 
Tbomas and Gunnell were parties, obtained the verdict of a jury to that 
effect, and judgment that the compromise should be set aside on the 
ground that the compromise was obtained by the fraud of Thomas and 
that the will was a forgery. In another action in the Probate Division for 
revocation of the probate of the earlier will, it was held affirming [915] the 
decision of the President of the Probate Division that Thomas and 
Gunnell were estopped from denying the forgery. 

ij Eshan Ghunder Safooiv. Nundamoni Dassee(3), it was 

held that where a person acting for a minor has fraudulently withdrawn 
the minor s suit under s. 97 of Act VIII of 1859 without obtaining leave 
to bring a fresh suit, and by such withdrawal an absolute statutory 
prohibition is imposed on the minor from bringing a fresh suit, it was 
open to the minor to relieve himself from the consequences of dhe fraud 
m one of three ways : (1) by an application to the Court in the suit in 

which the withdrawal took place ; (2) by a regular suit to set aside the 
judgment founded upon the withdrawal ; or (3) by bringing a fresh suit 
tory bar^™^ Purpose and setting up the fraud as an answer to the statu- 

The latest English case on the subject is that of Wyatt v. Palmer (4), 

proposition that an action would 

obtained by fraud could not be sustained. There was no reason for 
saying that because the rules (that is the English Judicature rules) pro- 
vided a surnmary method of setting aside such a judgment, it was no 
longer possible to have recourse to the older method of setting it aside 
by action. This procedure did not interfere with the old jurisdiction of 
the Oourt of Chancery, under which a decree or judgment might be 
impeached on the ground of fraud by filing a bill.*’ 

Nowhere, however, is there to be found a clearer exposition of the law 
on tnis subject than in the judgment of Lord Brougham in Bandon v 
Becker (5) The first ground,” says he, “ of objection assigned apnears to 
be one of form, but m fact it is one of substance, for it goes to the 
jurisdiction. It is said that the whole of these proceedings spring from a 
decree of the Court of Exchequer in Ireland, and that that decree being 
pronounced by a Court of competent jurisdiction, upon parties legally before 
it [916] cannot now bo questioned in another Court of co-ordinate jurisdic- 
tion : but if brought into dispute at all, should be brought into dispute in 
the Court whore it was originally pronounced. I agree generally to the 


(1) (1898) 2. Q. B. 36. (2) (1884) L.R. 9 P.D. 70, 210. (3) 10 0 357 - 

(4) W. N. (20 May 1899), p. 74. t I.(5))(1835) 3 CI. & Pin. 479. 
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1899 proposition, but I must add to it this one qualification, that you may at all 
June 14 , times in a Court of competent jurisdiction, — competent as to the subject 

matter of the suit itself — where you appear as an actor, object to a decree 
URlGlNAli in another Court, upon which decree your adversary relies ; and you 

Civil, may, either as actor or defender, object to tbe validity of that decree, 
26 0^1=* Pi^ovided it was pronounced through fraud, contrivance or covin of any 
SOWN fisscription, or not in a real suit ; or if pronounced in a real and substantial 
giyjj ■ suit, between parties who were really not in contest with each other. That 
it is undeniably true that the Court of Chancery has no right to review 
a decree of the Court of Exchequer ; that nothing but a Court of Appeal 
can give redress if such decree is erroneous, is clear, and indeed 
nothing can be more true than such a pronosition ; but it is equally true, 
that if the decree has been obtained by fraud it shall avail nothing for 
or against the parties affected by it, to the prosecution of a claim, or to 
the defence of a right. These two propositions are undeniably true ; they 
are recognised in practice; they are independent of each other, and they 
stand well together.” And then he quotes the language of Mr. Solicitor 
General Wedderburn summing up all the authorities, viz, : “ A sentence 

is a judicial determination of a cause agitated between real parties upon 
which a real interest has been settled ; in order to make a sentence there 
must be a real interest, a real argument, a real defence, a real decision. 
Of all these requisites not one takes place in the case of a fraudulent and 
collusive suit : chare is no Judge, but a person invested with the ensigns 
of a judicial office is misemployed in listening to a fictitious cause pro- 
posed to him ; there is no party litigating, there is no party defendant, no 
real interest brought into question.” 

I should refer to the case of Alleyi v. Macpherson (1), which 
has been strongly relied upon by the defendant’s counsel. That 
was the case of a will in which the Ecclesiastical [917] Court had 
exclusive jurisdiction. The Courts of Equity were bound to receive 
as testamentary a will in all its parts which had been proved in the 
proper spiritual Court, though in certain oases they might affect with 
a trust a particular legacy or residuary bequest which bad been obtain- 
ed by fraud. Also where probate has been obtained by fraud on 
the next-of-kin, Equity interferes and either converts the wrong-doer into a 
trustee in respect of such probate or obliges him to consent to a revocation 
of the grant of probate in the Court in which it was obtained (Mitford’s 
Pleas of tbe Crown, 257. 4th ed). In Allen v. Macpherson (1), the 
plaintiff unsuccessfully resisted the admission to probate of a codicil, which 
revoked a bequest to him on the ground that the codicil had been obtained 
by fraud. He thereupon filed a bill in Chancery to set aside the probate. 
A majority of the House of Lords held that this was in effect an attempt 
to review the decision of a Court of Probate by the Court of Chancery, and 
that the proper course would have been to appeal to the Judioial Committee 
of the Privy Council. If there had been an appeal to the Privy Counoil 
the Judicial Committee of the Privy Council might have beenput in oonfiiot 
with the House of Lords, they both being Courts of the last resort. 

Now, the fraud charged in this action being admitted for the purposes 
of this preliminary objection, let us see how the facts alleged which con- 
stitute the fraud stand. The plaintiff is a pnrdafiashin lady, wife of the 
deceased Mohendra Nath Bose and sister-in-law of the first and second 
defendants. She lived with the defendants and Nundo Lall Bose had and 


(1) (1841) 6 Boav. 469 ; (1847) 1 H. L. 0, 191. 
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exercised considerable influence over her. While she was living under his 
care and guardianship he both personally and through his son induced her 
to put her name to documents, the purport and effect of which were not 
explained to her, and none of which she understood. Nundo Lall Bose 
V7as a man who professed to lead a strictly religious life, and the 
plaintiff was under the belief that he was incapable of doing any- 
thing to hurt her interest. She had entire confidence in him, and 
relied upon his assurances that he would properly safeguard her 
rights, and that the documents and papers did not in any 1918] wav 
injuriously affect her interests. Her signature to the agreement to refer 
to arbitration and to the petition upon which the decree was granted was 
thus obtained, and she had no independent advise or assistance. The 
masters dealt with in the award were of an involved and intricate nature 
and required a knowledge of tbe circumstances of a large family estate. 

In consequence of their helpless and dependent position the Courts of 
this country have found it necessary to extend special protection to purda- 
nashm women. In the case of Kami Lai Jowari v. Eamini Debi (1) 
Mr. Justice Phear says at p. 32 : I may remark that I have more than once 
felt myself obliged to hold that a Hindu pwria- woman is entitled to receive 
in this Court that protection which the Court of Chancery in England 
always extends to the weak, ignorant, and infirm, and to those who for 
any other reason, are specially likely to be imposed upon by the exertion of 
undue influence over them. The undue influence is presumed to have been 
exerted unless the contrary be shown. It is, therefore, in all dealings with 
those persons who are so situated, always incumbent on the person who is 
interested in upholding the transactions t‘o show that its terms are fair and 
equitable. The most usual mode of discharging this onm is to show that 
the lady had good independent advice in the matter, and acted therein 
altogether at arm s length from tbe other contracting party.” 

W position of ^0 plaintiff, if her case be true— and I must assume 
for the purposes of this argument that her ease is true-is much t’’^ 

intellect referred to in the casr^r- 
Carew v. Johnston (2), whose helplessness was taken advantage of b 
mortgagee and his estate foreclosed. No intelligent- consent was o' f 
her to the institution or carrying out of the award or to its 
la the decree of the Alipore Court. ' sought 

If the plaintiff’s case he true, I am of opinion that a decre£,-l/"’'"T^ 
cannot stand, and that this Court has jurisdiction if not [9 
aside at least to treat it as a nullity and render its effect n.- i.i. . ' ' 

There IS another aspect of the question. Can it be 

was, so far as the plaintiff is concerned, anv real suit betv^^t^ beneficially 

defendants? Tbe matters in difference were between • . action, 

and Pasupathi Nath Bose. This is so recited in the agr,?!! 

arbitration. The plaintiff took no active part in thearbife^^ obscure in its 

She was not represented at them by any adviser. '^^®^oer.or not^ 

the proceedings by signing documents at the insta? ^ 

Nundo Lall Bose, and without understanding their ^ H 

real proceeding between her and the defendants, as to non-. 

interesting case having a bearing on this question istu n J 

V, Brighton Aquarium Go, (3). In that case thede i 

Brighton Aquarium on a Sunday, and so inourreu my opinion,. 

^©s of action ; the suit 

and the fact that in 


(1) (1867) B« L. R. 0. 0. 31, note. 
(3) (1878) L R. 3 Exoh. D. 137. 


(2) (1905) SQUgiit to bo 
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Statute, 21 GecJ. 3, chap. 49. One Rolfe, at the request of the defend- 
ants, their object; being to protect themselves from all actions in 
respect of penalties, brought an action against the Company, at the 
same time verbally agreeing that the defendant Company should be 
at liberty to make any use they pleased of the action, and that he 
would not issue execution or claim penalties. Judgment was obtained 
in Rolfe's action. In a subsequent action by Girdlestone against the 
Company for penalties, the Company pleaded in bar the previous judgment, 
and the plaintiff replied that the judgment was obtained by fraud and 
collusion. It was held that the first judgment was obtained by covin and 
collusion, and that such a fictitious judgment is no judgment at all to 
affect the rights of third parties. In the Court of appeal {Girdlestone v. 
Brighton Aquarmm Co. (1) ) it was held that the judgment recovered was 
no bar to an action for the same offence by a different plaintiff, by Thesi- 
ger, L. J., on the ground that it was procured by covin and collusion, by 
Brett, L. J., on the ground that the judgment had been recovered in an 
action in which the defendants were in truth both plaintiffs and defendants, 
and by Cotton, L. J., on both grounds. 

[9,20] In the course of his judgment Brett, L. J,, says : “ The defect 
in the judgment which was obtained seems to me to have arisen from the 
over-caution of the defendant’s solicitor. If he had asked the person Rolfe 
to bring the action, and if Rolfe had instructed a solicitor to bring the 
action, and he had brought it, although he had bound himself, as it is said, 
in honour not to insist upon the payment of the penalty, in the absence of 
a finding of any fraud by the jury, I should have thought that judgment 
was valid, and that it could not have been set aside under a plea of covin 
and collusion, because the plea of covin and collusion is not proved in its 
legal effect, unless the jury find there was something wrong in the mind 
^of the parties who had agreed to the judgment. I should think the jury 
ould have to find that there was something wrong in the minds of both 
prop defendant’s solicitor asked Rolfe to allow him, the 

a trus^^°^'® solicitor, to bring an action against the defendant’s using 
ed by the supposed plaintiff did not exercise any judgment upon 

the next-Si’ exercised no control. He did not instruct anybody, he 
trustee in liable to anybody for what was done ; he did not know of 
of the grant 1*'^® action, lie did not, in fact, so far as I see, know whether 
Pleas of the ® brought or not. The only thing that happened was that 
plaintiff unsucce’^^®^^®^' would lend the defendant’s solicitor his name 
revoked a bequ^® defendant’s solicitor might bring an action against the 
by fraud He cnind that Rolfe never was a plaintiff, and 

A majority of the defendant’s Company. There- 
to review the decis*’’® ^be plaintiffs in that suit, and they 

that the proper cour?^^"^® ' therefore the judgment recovered in form was 
of the Privv Council which can be said to have been recovered by 

the Judicial Committe . i.u . , 

with the House of Lor^ analogy between that and the 

M fi f ;i , truth no party to the proceedings. 

t i-u* rned there was no matter of difference ; there was 

of his preliminary objeceal prosecution, no real defence, no real decision. 

I m ^Oiturr I am of 
defendants ° ^he \t reasons, that the defendant’s contention is 


as 


(1) (1879) L. R. 4 Exoh. D. 107. 


1-188 


(1) (U 
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been ra^sJd^ preliminary objections which have 

It IS objected that no leave under s. 12 of the Charter can be obtained, 
to set aside leases of property situate outside the jurisdiction of this Court 
the suit being one for land outside the jurisdiction. Thi.« has reference 
to the allegation in the plaint that the defendants Nundo Lall Bose and: 

, upathi Nath Bose made leases to themselves of portion of the 
estate of Mohendra Nath Bose, and to the claim that these leases 
were irregular, and as against the estate of Mohendra Nath Bose 
should be set aside. Mr. Hill contends that the relief so sought converts 

a one partly for immoveable property, or at any rate for 

a declaration of title to immoveable property ouside the jurisdiction. 

his IS not so in my opinion. The suit is one for the administration' 
of the real and personal estate of Mohendra Nath Bose, a portion of 
whose immoveable property is without the jurisdiction, while other 
portions are within the jurisdiction of this Court. The suit is merely 
to have this property administered under the direction of the Court and 

bave ’been 

guiLy of misappropriation of assets or mal-ad ministration of the estate’ 
to compel them personally to make amends. This does not turn the suit’ 
into one for the recovery of immoveable property. If the trustees had 
assigned some of the properties to a stranger, and recovery of the propertv 
rom such stranger had been sought in the action, a question o? f^Sc^ 

vestfiT'f executors, in whom the property was 

vested by the will of the deceased, who are alone sought to ‘be made 

responsible for an alleged act of mal-administration, namely, the granting 

of leases of part o the trust estate to themselves. Counsel for CnS 

Lall Bose points out that the plaintiff was a party to the leases and that 

steZ; part, S 

aside, the trust 

j ground of non-joinder of the parties beneficiallv 

entitled under the deed. The surviving trustee is a party to the action 
as are also two beneficiaries, namely, the defendants. This deed purports 

language. It may be necessary for the Court to determine whether or not 

the estate IS affected by it, and possibly it may be necessary hereafter to 

direct an independent action to be brought to have it set aside I fail to 

see, however, that there IS any substance in the objection as to non-' 
joinder now raised. . . . c*o uu uuu. . 

The next question is that leave under s. 44 of the Code has not been 
obtained to join the several causes of action. .Such leave, in my opinion' 

IS entirely unnecessary. There are not several causes of action ; the suit' 

IS one to administer the assets of a deceased person, and the fact that in 

the claim acts of mal-administration are complained., of. and sought to ha 
redressed, does not render it multifarious. ^ 

• ‘ V . . ) 
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In the case of Pointon y . Pointon [1) where three out of four testator's 
children, residuary legatees (the fourth being out of the jurisdiction) filed 
a bill against their mother, the tenant-for-life, and their uncle (who had 
carried on business in partnership with their father) and who were executrix 
and executor and trustees of the will, alleging that the uncle had possessed 
himself of and employed the estate of the testator and had occasioned 
great loss to it ; that he bad mismanaged the partnership business ; that 
he intended to get in and to apply the outstanding debts to his own use ; 
and that he had bought at a valuation a portion of the estate, but had 
not paid the purchase-money ; and praying for accounts of the estate of 
the testator, and of what the uncle had or but for his wilful default and 
neglect might have received ; [923] and that he might be charged with 
what was now due from him in all respects, and with all losses occasioned 
by his mismanagement, and for a receiver and for an injunction, a demurrer 
by the uncle for mulbifariousness and for want of parties was overruled. 

The frame of that suit is not unlike that of the present suit. 

In the course of his judgment the Vice-Chancellor says : *' Next, as 

to the question of mulbifariousness, I think that there is no more in the 
objection on that ground than there is in that for want of parties. There 
are three analogous vices to which bills in equity are subject- — misjoinder 
of plaintiffs, misjoinder of defendants, and multifariousness or misjoinder 
of subjects of suit. It is the last which is imputed to this bill. Mulbi- 
fariousness, properly so called, exists when one of the defendants is nob 
interested in the whole of the relief sought, as the old form of the 
demurrer for mulbifariousness shows. Misjoinder of subjects of suit is 
where two subjects distinct in their nature are united in one bill, and for 
convenience sake the Court requires them to be put in two separate 
records^ The case of Salvidge v. Hyde (2), in which the bill was for the 
administration of a testator's estate, and to set aside a sale made of part 
of it by the executor, was an instance of this. There the Court refused to 
allow the two subjects to bo united, although the plaintiff was interested 
in each, and the defendants were liable in respect of each. In the present 
case the misjoinder is of this nature ; the suit is first an ordinary suit 
against the devisees in trust and executors for the administration of the 
real and personal estates of the testator; and, secondly, the plaintiffs 
claim to lhave the partnership accounts taken as between the testator's 
estate and the defendant William Pointon the testator's partner and one 
of the executors and trustees ; and then the suit is further complicated in 
this way : It is alleged that William Pointon has sold to himself or taken 
possession of the partnership assets at a valuation under a power in the 
will, and that he has not paid for them. It is suggested that not only is 
the price of such assets in his hands, bub that he having sold to himself 
without payment, what was purported to be [924] sold remains assets 
of the testator till the price is paid. If a trustee, who is entitled to take 
property at a valuation has a valuation made, but does not pay the money, 
nothing passes ; until the money has been paid he has no interest in 
the property. It is not necessary to consider whether the plaintiffs are or 
are not entitled to all the relief which they ask ; bub the question is whether 
the various subjects as to which relief is sought are such as if fit for discus- 
sion can be properly dealt with in one suit. This is, of course, a matter 
of discretion. The Court will not allow distinct subjects to be mixed up in 
one suit when it would be inconvenient to the Court or unfair to some 

(1) (1871) L.R. 12 Eq. 647. (2) (1821) Jacob 151 »6 Madd. 138. 
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oce or more of the parties to it ; but not one of these considerations or of 

those mentioned in the case of Campbell v. Mackay (l) applies to the 
presenfccase.’* 

Again in Coates v. Legard (2), the same principle is laid down. 

I have now deal^ with all the preliminary objections. As to the 
costs of the arguments it seems to me that it would be wrong to make 
the estate bear these costs, and I, therefore, order the first defendant to 
pay the plaintiff the costs of this argument and to abide his own costs, 
ine costs of the second defendant I reserve. 

Attorney for the plaintiff : Babu Romesh Chandra Basu, 

Attorney for the defendant Nundo Lall Bose : Babu Hirendro Nath 

JJutt, 


1899 

June 14, 

Obiginal 

Oiviii. 

26 C. 8gi=> 

ac.v.N. 

670. 


Attorn^' for the defendant Pasupati Nath Bose: Messrs. G, C, 
Chunder £ Co. 


D. s. 


26 G. 925. 

[925] APPELLATE CIVIL. , 

Before Sir Francis W. Maclean, K.G.LE., Chief Justice, and 

Mr, Justice Banerjee. 


Durga Charan Naskar {Defendant) v. Dookhiram Naskar 

{Appellant}.* [28bh April. 1899.] 

Pauper smt-~Application for leave to appeal as a pauper— Time of presentation of 
memorandum of appeal— Consent of the applicant to pay sufficient Court-fee after 
t ^ statutory period of hrmtalton—Sumcxent cause— Limitation Act UFo/ 1877). 

s. b—CwU Procedure Code lAct XIV of 3882), s. 5824. ^ ^ 

P^^Peris on behalf of a minor represented by his 
a Court of the MuDSif, and it was dismissed under some alleged 
A preferred to the District Judge within time, but 

filed with the was insufficiently stamped. An application was also 

tViA tifr%a fVi k um of appeal foe leave to appeal in f or Tna pauperis. At 

the respondent that t*lfe application objection having been taken by 

nartv thn<jA ranra f become entitled to certain immoveable pro- 

perty. those representing the minor oSered to pay proper Court fees on the 

r V "»°wed that to be done in 

nai/wfthin and admitted the appeal. The Court fees were also 

thl^T^ 0 h rnn^f On an objection by the defendant, appellant in 

was^utoalme^’ plaintig in the lower appellate Court 

Held that, inasmuch as the appeal was admitted by the District Judge without 
any objection from *^^6 ^efepdant, the case came either under s. 5 of the Limita- 
tion Act or under s. 582A of the Civil Procedure Code, and, therefore, the appeal 
was not out of time. 

[P., 13 Ind. Gas. 73 = 62 P.L.R. 1912 = 34 P.W.E. 1912; Rel., 16 O.P.Ij.R. 91 • R l 

O.Ii.J. 500 (608); 159 P.L.R. 1901 ; 21 Ind. Gas. ^6.] ■ -Li "• > K- 1 


This appeal arose out of an action brought by the plaintiff, a minor 
tn forma pauperis for recovery of possession of certain immoveable property 
which was sold by his mother to defendant No. 1, on the allegation that 
the kahala executed by her was a fraudulent and collusive document, and 
that she had no legal necessity for the said sale. After the trial had gone 
on to a considerable length the suit was dism issed under some alleged 

• Appeal from Order No. 399 of 1898, against the order of Baba Balloram Mulii^ 
Subordinate Judge of 24-Pergannalis, dated the 28th of July 1898, reversing the order 
of Babu Boshi Kumar Ghoae, Muneif of Alipur, dated the 2nd of September 1897. 

(1) (1837) 1 My. & Or. 603. (2) (1874) L.R, 19 Eq. 56. 
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1899 compromise by [ 926 } the Munsif on the 2nd September 1397. The 
APRIL 28. decree was passed on the 13th September. Against this order an appeal 

was filed on the 25tb September 1897 by a different guardian of the minor 
Appel- appointed under the order of the District Judge, but the memorandum of 
LATE appeal was insufficiently stamped. With the memorandum of appeal 
Civil, application was also filed for leave to appeal in forma pauperis. At 

the time of the hearing of this application before the District Judge, 

26 C. 925. an objection having been taken on behalf of the defendant that the minor 

had become entitled to certain immoveable property, the guardian offered 
to pay the proper Court fees on the memorandum of appeal within a 
month. The Court allowed that to be done in the presenceof both parties 
and admitted the appeal. The Court fees were paid within the time 
allowed. The appeal was transferred from the file of the District Judge to 
the Subordinate Judge. A preliminary objection was taken on behalf of 
the respondent to the hearing of the appeal on the ground that it was tiled 
out of time. The Subordinate Judge overruled this objection, and on the 
merits he found in favour of the plaintiff and remanded the case to the 
Court below for proper trial. 

Against this order of remand the defendant appealed to the High 
Court. 

Dr. Ashutosh Mookerjee^ for the appellant. 

No one appeared for the respondent. 

The following judgments were delivered by the High Court 
(Maclean, C. J.. and Banerjee. J.) : — 

JUDGMENTS. 

Maclean, C.J. — This is an appeal from a decision of the Subordinate 
Judge of the 24 Pergunnahs, dated the 28th July 1898, and the only 
point discussed before us is that of limitation, in other words, was the 
appeal out of time ? 

The following are the admitted facts. The decree in the suit, in ■which 
the present appellant, a minor, suing by a next friend and in forma 
pajiperis, was plaintiff, was passed on thel3th September 1897, and the suit 
under some alleged compromise, was dismissed. The memorandum of appeal 
was filed on the 25th September 1897, and the memorandum was stamped, 
but not [927] sufficiently stamped. With this memorandum was tiled an 
application on behalf of the appellant for leave to appeal in forma pauperis. 
There appears to have been some delay, or perhaps negligence, on the 
part of those acting for the minor in bringing on this application, and it 
was not hoard until the 23rd December 1697, when notice was ordered 
to be served upon the defendants, including the present appellant. Notice 
was served, but they did not appear until the 12th March 1898, when 
they alleged that the infant had become entitled to certain immoveable 
property, and that consequently he ought not to be allowed to prosecute 
the appeal in forma pauperis. The matter oame on forbearing on the 2l9t 
March 1898, before the District Judge, when those representing the minor, 
not desiring, possibly, to contest the allegation as to the infant having 
property, offered to pay the proper Court fees on the memorandum of 
appeal within a month, and, in the presence of both parties, the Court 
allowed that to be done, and admitted the appeal, and the Court-fees 
were actually paid on the 19bh April 1898. 

It is now said that the appeal is out of time, and that it must be 
taken to have been tiled as on the date when the Court-fees were actually 
paid, i.e.t on the 19th April 1898, which would be out of time, and not on 
the 25th September 1897, when the memorandum of appeal was filed. 


1192 


XIII.] DURGA CHAEAK NASKAR V. DOOKHIRAM NASKAR 26 Cal. 929 

There is some conflict of view upon the point in the reported cases in 
the various High Courts. The appellant is supported by the cases of 
AhhasiBegamv. l^anhi Begam (1) and Balkar an Bai v. Govind Nath 
Tiwari (2), and also relies upon the case of Duncan v. Bhoyro Prosad (3). 
The respondent is not represented before us, but the case of Bai Ful v. 
Desai Manorbhai Bavanidas (4). has been referred to by the learned vakil 
for the appellant as a distinct authority in his favour, whilst possibly he 
may place some reliance upon the principle of the Privy Council case of 
Skinner v. Orde (5). But having regard [928] to the particular circumstances 
of this case, I scarcely think it is necessary to go into these cases. We 
are here dealing with the case of a minor not of an adult litigant. A minor 
of tender years— in the present case it does not appear what bis age is, 
though it is said he is near his majority — can know nothing about his 
property, and those acting for him may not know much more. Here the 
minor had been allowed to conduct the suit in /orwa pauperis^ and there is 
nothing to show that those acting for him knew that he had come into any 
property when the apneal was presented. It is not unreasonable that his 
advisers, seeing he had been allowed to sue in the first Court in forma 
pauperiSy may have supposed that the same liberty would be given as re- 
gards the appeal, and that the memorandum of appeal was insufficiently 
stamped on this view. Again, the District Judge has admitted the appeal 
without any objection from the present appellant. No objection was then 
taken that the appeal ought not to be admitted on the ground that it was 
out of time. Under these circumstances it must, I think, be taken that 
the District Judge thought that the appeal ought to be admitted, and 
that a case had been made out under s. 5 of the Limitation Act of 1877 for 
Its admission, or that it came within the purview of s. 582A of the Code 
of Civil Procedure. Under these circumstances I am not disposed to hold 
that the appeal was out of time. The present appeal must be dismissed. 

Banerjee, J.— I am of the same opinion. The only point urged 
before us IS that the appeal before the lower appellate Court was barred 
by limitation. The ground upon which the learned vakil for the appellant 
contends that that appeal was barred if. that the appeal was originally 
presented upon an insufficiently stamped paper, along with an application 
lor leave to appeal in forma pauperis, and the deficiency in the Court fee 
stamp was not supplied until after the time for appealing had expired. 

I do not consider this contention sound. Bor, though the lower 
appellate Court had not, under the present law, the same power 
that a Court of appeal had under s. 371 of Act VIII [929] of 1859, of 
allowing an applicant for leave to appeal in forma pauperis, after the 
application was rejected, a reasonable time for preferring the appeal on a 
proper stamp, it had power, under s. 582A of the present Code of Civil 
Procedure, to grant such reasonable time when the insufficiency of the 
stamp upon the memorandum of appeal was caused by mistake on the 
part of the appellant. It had power also under s. 5 of the Limitation Act 
to admit the appeal out of time if there was .sufficient cause shown for 
the delay. And the question is, whether it can be said that, in the pre- 
sent case, the insufficiency of the stamp was caused by a mistake on the 
part of the appellant, or whether it can be said under the circumstances 
of the case that there was sufficient cause shown for the delay. 


(1) 18 A. 206 (208). (2) 12 A. 129 (144), (3) 22 0 891 

(4) 22 B. 849 (855) . (5) 8 L A. 126=2 A. 241. 
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io99 Now this is how the facts staud. The appellant in the Court below^ 

APRin as. who is a minor represented by his next friend, and who was the plaintiff 
App_ Court, was allowed to sue in forma pauperis in that Court. 

He preferred the appeal on an insuflSciont stamp, along with an application 
LATE for leave to appeal in forma pauperis ; an objection was taken by the other 

Civil. side against his being allowed to do so, on the ground of his having acquired 

26 ^*926 property subsequent to the institution of the suit ; he then offered to 

• put in the necessary Court fee ; and time was allowed to him to do so. Tho 
insufficiency of the stamp upon the memorandum of appeal was evidently 
caused in this instance by the appellant thinking, erroneously as it now 
turns out to be, that he was entitled to appeal in forma pauperis^ and 
I do not see any reason why a case like this should be deemed notto^ 
come within the scope of either s. 582A of the Code of Civil Procedure 
or of s. 5 of the Limitation Act. As I understand those provisions of 
law, they are evidently intended to cover a case like this, as well as other 
cases, where the insufficiency of the stamp upon the memorandum of 
appeal is due to mistake, or where there is other good and sufficient 
cause for not presenting an appeal in proper form in time. For 
if the case of an unsuccessful application for leave to appeal in forma 
pauperis were held to be outside the scope of these provisions, the result 
will be this, that, however honest the impression of an applicant for leave 
to appeal in forma pauperis [930] may be. that he ought to be allowed to 
appeal as a pauper, unless his application is either granted or rejected 
before the time for appealing expires, his appeal will be altogether barred by 
limitation and he will have no chance of preferring an appeal upon a proper 
stamp. It would be unreasonable to hold that every applicant for leave 
to appeal as a pauper must anticipate the decision of the Court, and that 
he must lose his right to appeal altogether unless he can be sure that hia 
application for leave to appeal as a pauper will be granted. The case, 
therefore, comes either under s. o82A of the Code of Civil Procedure or 
under s. 5 of the Limitation Act. 

It was lastly argued that the lower appellate Court has not found 
that the insufficiency of the stamp on the memorandum of appeal was in 
this case caused by mistake ; or that there was sufficient cause shown 
for the delay in presenting the appeal on a proper stamp. To that tho 
answer is, that the appeal was admitted by the District Judge in the pre* 
sence of the pleaders of both parties, and no exception was then taken. The 
Court admitting the appeal had power to do so under s. 582A of the Code 
of Civil Procedure, or under s. 5 of the Limitation Act; and under the 
oiioumstances of this case I do not think it is open to the appellant before 
us now to contend that, because the lower appellate Court has not ex- 
pressly found that the insufficiency of the stamp was caused by mistakoi 
or that there was sufficient cause shown for the delay in presenting the 
appeal on a proper stamp, we are to hold that the appeal was barred. 

There is no suggestion, nor can there be any, that the appeal was 
presented on an insufficient stamp, on behalf of the minor appellant, 
otherwise than under an honest mistake. We must take it that in ad- 
mitting the appeal, the District Judge exercised the power that he 

possessed under s. 582 A of the Code of Civil Procedure or under s. 5 of 

the Limitation Act. The view I take is to some extent supported by the- 
case of Bat Fid v. Desai Manorbhai Bhavanidas (1). The case of Anhhoya 
Lhtirn Dey v. Bissesstoari (2). cited for the appellant, is distinguishable 


(1) 22 B. 849. 


( 9 ) 94 0 . 889 . 
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from the present, as that was a case not of an appeal, but of a suit to which 
the provisions [ 931 ] of s. 582A of the Civil Procedure Code, and of the 
second paragraph of s. 5 of the Limitation Act do not apply. The same 
remarks apply to the case of Abhasi Begam v. Nanhi Begam (1), cited for 
the appellant. And as regards the case of Balkaran Bai v. Gobind Nath 
Tixvati (2), cited for the appellant, I would observe that that was decided 
before s. 582A was enacted, and the facts of that case were such as ex- 
cluded the application of the second paragraph of s. 5 of the Limitation 26 0,925. 
Act to it. 


Appel- 

late 

Civil. 


S. C. G. 


Appeal dismissed. 


26 C. 931=3 C.W.N. 614. 

APPELLATE CIVIL. 

Before Mr, Justice Macpherson and Mr. Justice Stevens. 


E. Christien (Plaintiff) v. P. J. Delanney {Defendant).^" 

[16th June, 1899.1 


Foreign Court, Jurisdiction of~Privaie International Law-Suit in British Court on 
foreign judcment- Territorial jurisdiction— British subject— Domicile— Nationality 

—Indian Bmdence Act (I of 1872), s. Z^-Decree of Foreign Court, as evidence in 
Court in British India— Civil Procedure Code {XlVof 1882), s, 13. 

A foreign Court has no jurisliotion over a person who ia a British subject 

domiciled and residing in British India, who was not within the territorial 

jurisdiction of that Court either at the time when a suit was brought against 

him or previously, and who never subjected himself by any act of his, auoh as 

by appearing and defending the suit, lo the jurisdiction of that Court. A decree 

passed by a foreign Court against such a person cannot be given effect to in a 
Court ID British India. 

Even if there be in suoh a case any special territorial legislation giving juris- 
BritTsVindU suoh legislation cannot be recognised by a Court in 


Nationality is determined by birth on the soil and not by citizenship by descent. 
A statement contained in an unauthorised translation of the Code Napoleon 

tL":Bvid6Doe lo"! * particular matter, is not relevant under s. 3» 


There 18 a distinction between a case in which a defendant puts forward a 
foreign judgment as a bar to a suit under s. 13 of the Code of Civil [9321 
Procedure, and a case in which a plaintiff seeks to enforce a foreign judgment. 

. . j.® ^ be supposed that the parties submitted to the 

jurisdiction of the foreign Court. 

Gurdyal Singh v. Raja of Faridkot (3), followed. 


Joseph Pierre Dblanisey, son of a French subj’ecfc, who had come 
to the district of Oomilla and acquired property in that district, was born 
and resided permanently in the same district. His father died in Oomilla, 
but was buried at Ghandernagore, a French territory. Joseph Pierre 
Delanney died in France, to which country he had proceeded for a cure, 
but his body was brought to Ghandernagore and buried beside that of his 
father. He died on the 23rd December 1876. having made a will and a 
codicil, whereby he appointed his wife Eleanor Jessie Delanney, executrix, 

• Appeal from Appellate Decree No. 36 of 1898. against the decree of B. G. Geidfc 
Esq., District Judge of Tipperab, dated the 18th of November 1897, reversing the decree 
of Babu Gopal Ghunder Banerjee, Subordinate Judge of that District, dated the 26th 
of March 1895. 

(1) 18 A. 206. (2) 12 A. 129. 
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1899 and Mr. J. S. Thorpe, executor thereof, and nrobate of the same was 
granted by the High Court at Calcutta on the 4th April 1877. to the said 

Appel- Jessie Delanney alone. The testator left a son, Pierre Joseph 

Delanney, the defendant in the present suit, and two daughters. The son 
LATE was born in Comilla, and has been permanently living there. He calls 
Civil, himself a British subject, and does not, it appears, even know the French 
26 C 931= Although it was provided in his father's will that he was to 

3 C. W.N. on executor on his attaining his 22nd year, and although he was 

6H ' yss^rs of age at the time of the suit, no probate was granted to him, 

and his mother was still acting as executrix, though he was managing the 
estate for her. 


By the said will, the testator directed the payment of the sum of 

Bs. 100 per month to Madam Verjinie Montie, a lady residing at Chander- 

nagore, for her life. Madam Montie died in July 1893. and at that time 

there was due to her the sum of Rs. 2,500. on account of the annuity 
payable under the will. 


The plaintiff. Emilia Christian, a resident of Chandernagore. brought 
a suit against the present defendant in the French Court at Chandernagore. 
for the said sum of Bs. 2.500. on the allegation that she was the univeisal 
legatee of the said Madam Montie under a will made by her. The 
defendant was served with a summons, but did not appear, and judgment 

was given against [933] him in his absence on the 16th September 1893 
lor the sum claimed with interest and costs. 


Upon this judgment and decree passed by the French Court at 
landernagore, the plaintiff instituted the present suit in the Court of the 

of Tipperah for recovery of the sum of 
s. 2,727-10-0 from the defendant. The defendant, amongst other thin<^s 
contended that the Chandernagore Court had no jurisdiction to make the 
said judgment, which was not binding on him. and that no decree could 
be passed acainst him, as he was not yet legally in actual possession of 
the estate left by his father. The Subordinate Judge decreed the suit, 
holding that the French Court had jurisdiction to make the said judgment. 

which was binding on the defendant, but disallowed the interest decreed 
by the French Court. 


Thereupon the plaintiff appealed to the District Judge against the 
order disallowing interest, and the defendant also preferred a cross-appeal 
on the main ground that the decree of the French Court was made with- 
out jurisdiction. The District Judge decreed the cross-appeal and dis- 
missed the plaintiff's appeal, holding on the facts that " the defendant is 
a ih-itish subject, and that therefore any jurisdiction which the French 

Courts assume to exercise over him while outside their territory, cannot 
be recognised in our Courts." 

Tlie plaintiff appealed to the High Court. 


Babu Nil Madhub Bose and Babu Shib Chtinder Palit, for the 
appellant. 

n AdVocate-Goneral (Mr. ,/. T. Woodroffc) and Babu 

Uatkant Nath Dass, for the respondent. 

nvf the arguments, BabuiY.7 Madhub Hose relied upon 

Rnh f Q EnSlish Translation of the Code Napoleon, bv 

Robert Samue Richards. Esq,. M.A.. Barrister-at-law. published in 
London, but not under tlie authority of the French Government. 

Evidln^!, A?'fL "k objeoted that, under s. 38 of the 

L,videnoe Aot, the book could not be referred to in Court. 
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[934] The judgmenfi of the High Court (Macpherson and STEVENS. 
JJ.j was as follows : — 

JUDGMENT. 

This suit was brought to enforce a judgment which the appellant had 

obtained against the respondent in the French Court at Chandernagore. 
The District Judge, reversing the decision of the Subordinate Judge 
dismissed the suit on the ground that the Chandernagore Court had no 

d^8tricT*°° responaent, who is a resident of the Tipperah 

The appellant and her aunt Madame Montie resided in Chandernagore 
which IS a French territory. Madame Montie was entitled under the“wili 
of the respondent 8 father to a monthly allowance of Es. 100, and at the 
tinoe of her death Es. 2,o00 was due to der on that account. The appellant 
claiming to be entitled to that sum under her aunt’s will, brought an action 
against the respondent in the Chandernagore Court and obtained the 
judgment which it is sought to enforce in the present suit. The respond- 

^ summons, but did not appear in the Chandernagore 
Uourt and the judgment was given against him in his absence 

PrenchterritoryatChander- 
F^^h Ki- his to the jurisdiction of the 

rench Court established there, and he is, the Judge finds a British 
gS respondent’s 

SnLrah'IT?®K f permanently resided in the^ 

?or r curr iS f h '\5^rance, to which country he had proceeded 

ZnnhT " permanently in Comilla. does not even Sow the 

French language, and calls himself a British subject. 

District Judge was right in finding that 

respondent was a British subject domiciled in British India^ Tn 
Westlake on Private International Law, 3rd ed„ p. 323 it is said • 

i^tStaS oT a chXbo the [935] British dominions, except 

ScunaSon ” Lt l f h i° ^ hostile 

the nationality. It is argued, however, that the respondent. aUhouTh he 
may bo a British subject, is still a Frenchman, who owes allegiance to 
the French Government, and that as such the French Court at 
Chandernagore had jurisdiction over him. wherever he resided. In support 
of the contention that he is still a Frenchman we were referred to a 
passage in an unauthorized translation of the Code Nanoleon This is 
not a work to which under s. 38 of the Evidence Act we are in a positLn 
to refer, and no authorized edition of that Code had been put before us 
Assuming, however, that according to French law he is still a Frenchman 
owing allegiance to the French Government, he is domiciled in British 
India and IS, according to the passage quoted from Westlake, a British 
subject. No authority has been shown us for the contention that 
the Chandernagore Court has jurisdiction over him, even if he is a 
Frenchman residing in British India, much less if he is a British subiect 
domiciled there. We do not know what the French law on the sub ect 
IS. as there is no evidence about it. The respondent . was not within 
the territorial jurisdiction of . the Chandernagore Court, either at the timo. 
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when the suit was brought or previously, and if there is any special 
territorial legislation giving jurisdiction to the Chandernagore Court over 
persons permanently residing in foreign territory, it has not been brought 
to our notice, and it would, moreover, be a legislation which could not, we 
think, be recognized by a foreign Court within the jurisdiction of which 
the respondent resided. 

Section 13 of the Code of Civil Procedure enacts that where a foreign 
judgment is relied on the production of the judgment duly authenticated 
is presumptive evidence that the Court which made it had competent 
jurisdiction. That section relates to matters of res judicata^ and there is, 
we think, a distinction between a case in which a defendant puts 
forward a foreign judgment as a bar to a suit and a case in which a 
plaintitf seeks to enforce a foreign judgment. In the former it may fairly 
be supposed that the parties submitted to the [ 936 ] jurisdiction. But 
even if there is any presumption in the present case in favour of the 
jurisdiction of the Chandernagore Court, that has, we consider, been 
sufficiently rebutted by the facts found. 

This case is undistinguishable from the case of Gurdyal Singh v. Raja 
of Faridkot (1) in all respects save this, that in the latter case the 
defendant was unquestionably not a subject of the foreign State, in the 
Court of which the judgment sought to be enforced was passed. We 
think that on the facts found in this case and in the absence of any 
evidence to prove that the French Court had jurisdiction over the respond- 
ent, there is no ground for drawing any distinction. It is difficult, 
moreover, apart from all other considerations, to understand bow the 
Chandernagore Court bad any jurisdiction over the cause. The obligation 
under whioh the money was payable was not incurred in the Ghanderna- 
gore territory, and it cannot be said that the money was payable there 
merely because the donee resided there. We may add also that the 
decree is not one whioh a Court in British India could properly have made 
against the respondent. His mother was the executrix of hissfather’s will ; 
she had taken out probate of it, was still living in the Tipperah district, 
and apparently acting as executrix. The respondent was only one of the 
benehciaries under tbe will, and if be was assisting hia mother in the 
management of the property or even actively managing it, he was not the 
person who was in law responsible for the debt. 

It is enough, however, to confirm the judgment of the District Judge 
on the ground on whioh it proceeded, viz.^ that the Chandernagore Court 
had DO jurisdiction over the respondent, or at least no jurisdiction whioh 
a. Court in British India would recognize. 

The appeal is dismissed with costs. 


M. N. R. 


Appeal dismissed. 


% 


(1) 22 0. 222>=21 l.A. 171. 
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26 C. 937 = 3 O.W.N. 712. 

[937] APPELLATE CIVIL. 

Before Mr. Justice Macpherson and Mr. Justice Stevens. 

SADAGAR Sircar and another {Principal Defendants) v. Krishna 

Chandra Nath {Plaintiff).* [30tb June, 1899.] 

Tenancj, Act(Vin of 1885). chap. XIV and ss. 65, 188 

Sale of occupancy holding in execution of decree i or rent by one of several joint 

° °^,^^Varate share -Execution of decree for rent- Joint 

lanmords Transferability of occupancy holding— Benaal Act VIII of 1869, ss. 59 

ofpurthl^l^ <«nani-Win< of saleable interest in judgment-debtor-Rights 

h contemplate or provide for the sale of a 

a dfotfe '““fiords who has obtained 

a deoree for the share of the rent separately due to him : such a sale mu^jfc he 

tha^sn Procedure Code, and would not carry with it 

th^peeial incidents attaching to a sale under the Bengal Tenancy Act ^ 

a'' oocupancy.holding, not transferable by custom or local 

?or tha’sh°^^ ID execution of a deoree obtained by one of severa^l joint landlords 

for the share of the rent separately due to him. the purchaser acquires nothing 

judgment-debtor having no saleable interest in the holding^ 
Beni Madhub Roy v. Jaod AH Sircar H). followed. Doiaing. 

Jawadul Bug v. Ram Das Saha (2), distinguished, 
t®*., 4 C.ri.J. 68 = 10 C.W N. 176 : 3 C-W.N. 747 • R yq n trco or, 

= ^ *9 = 6 ?Dd C"al°5^;*l' cl’fsoo 

(508] , 14 C.Ii.J. 620 (626) = 10 Ind, Gas. 417 ; 5 lod. Gas. 385 (386).] 

An estate in the District of Mymensingh, Pargana Hossain Shahi 

proprietors, and two persons, Nilmohun Nath and Nilko- 
mui Nath, had an occupancy-holding in the estate. One Harro Kishora 
Day held an zjara lease of a 13-anna and odd gunda share under some of the 

S'rs of' ° V d" Se Sths for 

th^slid fqlHl execution of the decree 

^e said [938] holding was sold and purchased hy one Krishna Chandra 

Nath m the name of the said Harro Kishore, on the 28th January 1889 
corresponding to the 16th Magh 1295. January idBy, 

u- wu Krishna Chandra Nath instituted three suits out of 

appeals arise, in the Court of the Munsif of Kishoregunge 

Sonf T ‘^at he was dispossessed on 

purchased, and of which he had 
possession. Each suit related to one plot of land, and the 

Ba sak 1297, in suit No. 156, in Bhadra 1298, knd in suifSo 7^ ’ In 
Falgun 1300. The plaintiff prayed for declaration of his title and 
recovery of possession of the disputed lands. The suits were institrlnd 
on the 18th Bhadra 1302, corresponding to the 4th September 1895. 

The contesting defendants in the several suits alleged, amongst other 
things, that the suits were not tenable in the absence of the landlords who 
were not made parties ; that theyote was not saleable eith er by custom or 

• Appeal from Appellate Deoree No. 1590 of 1897, against the deoree of Bahn 
Gopal Chunder Bose, Subordinate Judge of Myrnoneingh, dated the 16th of Mav 1897 
reversing the deoree of Babu Tinoori Ohowdhry, Munaif of Kishoregunge. dated the 
15tib of Juae 1896* ' ^ 

(1) 17 p. 390. (2) 24 0. 143. (3) 24 C. 365. (4) 26 0. 917, note. 
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by law ; that the plaintiff’s purchase was never acknowledged by the 
landlords ; and w’hat they, the defendants, held the lands under settlements 
made by the landlords. In suits Nos. 155 and 74, the further defence was 
made that they were barred by limitation. The plaintiff in the course of 
the pleadings further alleged that his purchase had been recognised by the 
landlords prior to the several dispossessions, and that they had received 
rent from him. 

All the suits were dismissed by the Munsif, who held that although 
the suits were nob barred by limitation, they must fail, as the plaintiff 
was unable to prove that he purchased in auction the right of the Naths to 
the lands in dispute, and that he was recognized by the landlords, as the 
occupancy- holding in dispute was not transferable by custom or usage, and 
as the landlords had not been made parties to the suits. 

The plaintiff appealed to the Subordinate Judge of Mymensiugh, who 
set aside the decrees of the Munsif and decreed the [939] suits on the 
grounds mentioned in the judgment of the High Court. 

The defendants appealed to the High Court. 

Babu Divarka Nath Chahravarti and Babu Joygopal Ghosa, for the 
appellants. 

Babu Gohind Chunder Dey Roy, for the respondent. 

The judgment of the High Court (Macpherson and STEVENS, JJ.) 
was as follows ; — 

JUDGMENT. 

The respondent in each of these cases claimed a plot of land which 
formerly formed a part of the holding of persons called Naths who had a 
right of occupancy in it. The holding appertained to an estate, of which 
there weie five proprietors having different shares. The ijaradar of a 
13-anna odd gunda share belonging to some of those proprietors got a 
decree against the Naths for the rent due on account of his share, 
and in execution of that decree the holding was sold on the 28bh January 
1889 (16th Magh 1295) and purchased, as the Subordinate Judge finds, 
by the respondent. The respondent said he got into possession of these 
plots and held possession as a recognised tenant till he was dispossessed 
by the appellant and others in one case in Bysack 1297, and in the other 
in Bhadra 1298. The suits were instituted on the 18bh Bhadra 1302. but 
none of the landlords of the holding are parties to them. The appellants 
claimed to be in possession under settlements obtained from the landlords 
and denied the x'espondent’s alleged possession or dispossession. They 
also said that the respondent having purchased a non-transferable holding 
had acquired nothing by his purchase ; that the landlords were necessary 
parties to the suits ; and that the suits not having been brought within 
two years of the alleged date of dispossession were barred bv limitation 
under art. 3, sch. Ill of the Bengal Tenancy Act. 

The Munsif dismissed the suits, but the Subordinate Judge has 
reversed his decision and given the respondent a decree in each case, holding 
that the suits were within time ; that the landlords were not necessary 
parties ; and that the respondent, although he purchased at a sale in execu- 
tion of a decree obtained by one of several joint landlords for a fractional 
share of the rent, [940] purchased the occupancy-holding and got a good 

title to it. The correctness of his decision in all these points is now 
questioned. 

u Naths had no transferable right in the 

o ding in question. The Munsif found this on an issue ' raised. The 
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Subordinatie Judge says the question is itnmatenal and does not deal with 1899 
it, but we gather from his judgment that he did not intend to disturb the June 30. 

Munsif s finding, and it is not at all clear that the correctness , of this was 

challenged. The case seems to have been argued on the assumption that Appel- 
the bolding was not transferable by custom or local usage. LATE 

It is hardly necessary to cite authority for the general nroposition OlVlL. 

that an occupancy-holding only becomes transferable by custom or local 

usage, but we may refer to the recant case of Bhiram Alt ShaiJc Skikdar 

V. Gopi K<inth Shdha (1), in which a non-transferable holding was sold in ^ C.W.N. 

■execution of a decree for money, not rent, obtained by a creditor against 

the tenant. That case does not. however, touch the question now raised as 

to the effect of a sale of a non-transferable occupancy-holding in execution 

of decree obtained by one of several joint landlords against the tenant for 

the share of the rent separately payable to him in respect of the holding. 

If this was a sale under the Tenancy Act, authorized by s. 65 of 

that Act, the purchaser undoubtedly purchased the holding and got 

a good title to it. If it was not such a sale the purchaser is.- it seems to 

us, in the same position as any other person who purchases at an auction- 

sale a property in which the judgment-debtor to whom it belonged had 
no transferable interest. 

ij eases in which all the persons under whom a raiyat 

holds land are not joint landlords within the meaning of the Tenancy 
Act, but this is not one of them, and no such question has been raised. 

The circumstances that the i/arat^ar collected separately from the raiyats 
his share of the rent did not have the effect of creating a separate and 
distinct tenancy under him. The holding, notwithstanding that, continued 
to be one entire holding on all the joint landlords. This principle was 
■recognised [941] in the recent case of Hari Gharan Bose v. Eunjit Singh (2) . 
and there is apart from that case ample authority for it. Under the 

™ occupancy raiyat could 

be ejected from his holding m execution of a decree for arrears of rent due 

m respect of it. Sections 59 and 64 of the same Act made under-tenures 

•v^ioh were transferable by the title-deeds or custom of the country sale- 

able in execution of decrees for arrears of rent due in respect of them ; but 

s. 64 expressly provided that when such an under-tenure was sold in 

execution of a decree obtained by a fractional shareholder . for money due 

to hirn on account of his share of the rent, it should be sold not under the 

the ordinary procedure of the Court, and 
that the sale should have all the incidents attached to such a sale. Section 

■65 of the present Tenancy Act prohibits ejectment for arrears in the case 
of a tenant who IS a permanent tenure- holder, a raiyat holding at fixed 
rates, or an occupancy raiyat, and enacts that “ hjs tenure or hblding shall 
be liable to sale in execution of a decree ‘for the rent thereof, and the rent 
shall be a first charge thereon.” Chapter XIV contains provisions for 
the sale of tenures and holdings in exeontion of such decrees, and nndoubt- 
■odly, we think, relates only to sales of the kind aiithorized^by s. 65. This 
section makes no distinction between transferable and npp-trarisferabla 
holdings and tenures, and the Act contains ho special provisions for the 
sale of a tenure or bolding in execution of a decree. obtained by one of 
several joint landlords for money due to him in respect of his share of the 
■rent of such tenure or holding. Section 188 enacts, hbwOTer, "that when 
there are several joint landlords they must all joinin doing anything whiob 

(1) 24 0. 866, i (2) 26 0. 917, hite. i 
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under the Act a landlord is authorized or required to do. Beading this- 

section, as v;e consider it must be read, in connection with s. 65 and 

chap. XIV. it follows that the sale authorized by s. 65 is a sale of tho 

tenure or holding at the instance of all the joint landlords in execution of 

decree obtained by them for the rent of it, and that the proceedings required 

to be taken under chap. XIV must similarly be proceedings taken by all 

of them. The Act does not. we think, contemplate or provide for the sale 

[942] of a tenure or holding at the instance of one only of several joint 

landlords, who has obtained a decree for the share of the rent due to him. 

Such a sale must, it seems, be under the provisions of the Civil Procedure 

Code, which by s. 143 are applicable to all suits under the Act except 

when declared inapplicable, and it would carry with it all the incidents 

attached to such a sale, and not the special incidents attaching to sale 
under the Act. 


This view of the law seems also consistent with the general scope 
and policy of the Tenancy Act, which is to make all the joint landlords 
act together, and not to allow any one of them to act as if he was the 
sole landlord. The construction which the Subordinate Judge has put 
upon s. 65 would lead to much litigation and many difficulties. 

The decision of the Full Bench of this Court in Beni Madhub Bou 
V. jSfrcar (1) has also an important bearing on this case. There 

a fractional co-sharer attached a tenure in execution of a decree which 
he had obtained for his share of the rent of it, and it was held that 
the attachment was not one contemplated by s. 170 of the Tenancy 
Act. Petheram, C.J., said, citing s. 188, “ where landlords are seeking to 
take the benefit of this Act, they must act in concert ; and where one of 
seveial co-sharers in a zemindari thinks fit to pursue bis remedies to 
recover his share of the rent, he must pursue them under the ordinary law 
of the country, and independently of the Bengal Tenancy Act.” it must 
follow that a sale in execution of such a decree is not a sale under the 
Act. We say nothing, it not being necessary, as to the possible effect of 
a decree obtained by one of several joint landlords in the presence of all 
of them for the entire rent of a holding or tenure. 

The Subordinate Judge has cited as an authority in support of this 
view the ease of Jmoadul Hiiq v. Bam Das Saha (2). and it has also been 
referred to here. That was not a Full Bench case, but it was decided by 
a Bench of five Judges. All that was decided was that if one of several 
co-proprietors of an estate purchased an occupancy-holding, that occu- 
pancy-right ceased to exist by the operation of s. 22, sub-s. 2 of the Bengal 
Tenancy Act, [943] but that the holding was nob annulled. That 
case has no application to the present one. It was never suggested in that 
case that the occupancy-holding, which had been sold in execution of 

a decree obtained by the purchaser for his share of the rent was nob a 
transferable one. 


We find then that this holding was not and could not have been sold 
under the provisions of the Tenancy Act in execution of the decree which 
the 2]aradaT had obtained against the tenant for his share of the rent. Ib 
was sold in the same way that any other property would be sold in the 
execution of a decree of a Civil Court, and as the judgment-debtor to 
Whom it belonged had no transferable right, the purchaser acquired 
DO ing by his purchase. Ifc may be said of course that the ijaradar bv 
fusing the holding to be sold consented to the sale, but the consent of 


(1) 17 0. 590. ■ 


(3) 34 0. 143. 
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one of several jointi landlords cannot; bind the others or persons claiming 
under them, and it is not even found that in such a matter and in this 
case the consent of the ijaradar would bind his lessors, some of whom, 
so far as we can gather from the confused facts, appear to be supporting 
the defendants. 

We cannot on the facts as found interfere with the Subordinate 
Judge’s decision on the question of limitation, but we must say 
that is not easy to understand what really happened on the position 
of the parties with reference to the landlords, and also that he 
has dealt rather summarily with the evidence which was criticised at 
great length and disbelieved by the Munsif. The landlords are not 
necessary parties in the sense that the suit could not be tried in their 
absence, but if the defendants are in possession under a settlement secured 
from the landlords a decree against the defendants alone may not be of 
much use. 

Although the plaintiff’s title by purchase fails the Munsif says 
he claimed also under a settlement obtained from the landlords. This 
was considered at some length and found not to be proved. The 
Subordinate Judge has not gone into this part of the case. He found a title 
by purchase, and said that the question of recognition or non-recognition bv 
the landlords was immaterial. Apparently, however, judging from what he 
says on the question of limitation, he considered that there had been some 
sort of recognition on the part of some of the landlords or their agents, 
[944] but by whom, or what this amounted to, it is impossible to say. 
We think the plaintiff is entitled to have his decision on this part of the 
case. If before any settlement was made with the defendants his tenancy 
under the purchase was recognized by all the landlords, or if a settlement 
was made with him by the landlords on the strength of bis purchase, he 
may be entitled to a decree against the defendants who, the Subordinate 
Judge says, turned him out before they became themselves tenants. We 
think it right, however, to say that the mere ** inducing some of the 
landlords agents to receive rent ” is not sufficient proof of recognition by 
the landlords, and that the question which we now direct to be tried 
must be decided on the whole evidence, the Court not being bound by the 
Subordinate Judge’s decision or opinion on subordinate facts bearing on 
the question of limitation. ^ Wo set aside the decree and remand the case 
for a decision on the question of title by recognition or settlement. As 
the appeal succeeds the appellant must get his costs in this Court. 

Appeal allowed : case remanded. 

M. N. R. 
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Amrita Lal Ghose {Petitioner) v, Shrish Chunder 
Chowdhry and others {Opposite Party) [19bh June, 1899.] 

Appeal — Indian Companies Act {VI of 1883), s. 58 — Appeal in a case where no as 

to title was raised. 

An Appeal lies from an order passed under s. 68 of the Indian Companies Aot 
(VI of 1882), although no issue has been directed upon a question of title- 

[R.. 14 C.L.J. 489=12 Ind. Cas. 745 (747).] 

This appeal arose out; of an application made by one Amrita Lal 
Ghose under s. 58 of the Indian Companies Act. The allegation of the 
petitioner was that he had purchased certain shares in the Mohesh 
Chunder Land Reclamation and Agricultural Improvement Company, 
Limited, from one Tara Podo Chowdhry, tne executor and residuary 
legatee to the estate of the late I\Iohesh Chunder Chowdhry, in whose 
name the [943] shares stood; that ho having applied to the Directors of 
the said Company to enter his name as a member and shareholder in the 
register of members kept by the said Oomnany. they refused to do so, and 
hence this application was made. The Directors of the Mohesh Chunder 
Land Reclamation and Agricultural Improvement Company, Limited, 
contested the application mainly on the ground that the said' Tara Podo 
Chowdhry, being only one of the executors of the will of the late Mohesh 
Chunder Chowdhry, had no power to transfer the shares without the 
consent of the other oo-exeoutor, who had served a notice on the Company 
and published a public notice denying the vendor's authority to do so. 
The District Judge declined to interfere and dismissed the application. 

Against this order the petitioner appealed to the High Court. 

Dr. Ashutosh Moolcerjee, for the appellant. 

Mr. B. C. Mitter, and Babu Manrnatho Nath Mitter, for the 
respondent. 

Mr. R. C. Mitter, for the respondent, took a preliminary objection to 
the hearing of the appeal on the ground that no appeal lay, inasmuch as 

under s. 58 of the Indian Companies Aot no issue was directed upon a 
question of title. 

The judgment of the High Court (Maclban, C.J., and Banerjeh. J.) 
was as follows : — 

JUDGMENT. 

Maclean, C.J.— On the preliminary question whether an appeal lies, I 
see no reason for confining the last sentence of s. 58 of the Companies Aot, 
1882, to the case suggested by respondent's counsel, namely, the case in 
which an issue has been directed upon a question of title. The words apply 
^ the whole section. The case of In the matUr of the petition of Luchmee 
(1) was a case of an appeal, and it was not suggested that an appeal 
did not lie. I admit that is not an authority against the present respondent, 
as the point was not raised. In my opinion the appeal lies, 

Vbh * ths order pMwd by F. F. Haidloy, 

Egq., Dittnot Judge of 94 Perguanaha. dated the 4th of December 1897, 

(1) 8 C. 317, 
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Upon the merits, I think that, without deciding upon this 
appeal any question of title one way or the other, the learned [946] 
Judge in the Court below, in the exercise of his judicial discretion, 
was amply justified in refusing the application. He could only make the 
order asked for, if satisfied of the justice of the case,’* and, I think, 
there was quite sufficient upon the undisputed facts to throw doubt upon 
that.^ In this yiejw, it is unnecessary to go into the facta which are sat 
out in the petition of the Directors of the Company — facts as to which 
there is apparently no substantial dispute. The Judge was right in 
refusing the application to register, and the question of title must bo 
fought out in a regular suit. The appeal is dismissed with costs. 

Hanerjeb, J. — I concur. 

Appeal dismissed. 


26 C. 946. 

APPELLATE CIVIL. 

Before Mr, Justice Macpherson and Mr, Justice Stevens^ 


Nil Kamal Mukerjee and others [Plaintiffs) v, Jahnabi 
Chowdhurani [Defendant}.* [15th May, 1899.] 

Civil Procedure Code {Act XIV of 1882), ss. 1.3, 224:^Queetion for Court executing decree 
iLxecutwn of decree— Plea taken hy defendant in separate suii— Res judicata. 

When an issue arising out of the ezecution of a decree has not been raised and 
detwmined under s. 244 of the Civil Procedure Code, there is nothing in that 
seotwn to prevent a defendant, in a separate suit subsequently brought, from 
raising that issue m that suit, e , * 

Bhiram AH Shaik Shildar v. Gopi Kanth Shaha (1), followed. 

[F., 7 O.W.N. 607 ; 19 M.L.J. 1=:4M.L.T. 285 = 1 Ind. Gas. 193.] 

A Mukerjee and Saroda Prosad Ganguli, plaintiffs Nos 1 

and 3. in the present suit, as trustees to the estate of the late Bahu 
Dwarka Nath Tagore, brought a suit No. 82 of 1883, in the Court of the 

ChowdW of Mymensingh, against the present defendant Jahnabi 

aUeged had refornoed on the original site of mouza Argoyla, belonging to 

their zemindari, Dehi, Shabazadpore, and from which they had been 

dispossessed by the defendants. The plaintififs obtained an .cc parte 
decree which was m these terms : — 

[947] “ That the suit be decreed ; that the plaintififs do obtain 

possession of the remaining portion of mourn Argoyla which the Civil 

Court Amm has marked in the map prepared by him, and get the cost of 
Court from the defendants, &c.** 

The map, which was prepared by the Amin in suit No. 82 of 1883 
did not make any allowance for the magnetic variation of the compass’ 
and accordingly gave an incorrect boundary line of mouza Argoyla’ 
represented by the blue dotted line in the map prepared in the present 
suit, the true (Revenue Survey) boundary line being represented by the 
red dotted line in the latter map. W hen, however, the Amin, in execution 

• Appeal from Original Decree No. 76 of 1898, against the decree of Babu Dwarka 
Nath Bbuttaoharjee, Subordinate Judge of Mymensingh, dated the 31st of December 
1896. 

(1) 24 C. 365. 
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of the decree in suit No. 82 of 1883, proceeded to give delivery of posses- 
sion to the plaintiffs, it struck him that his map was wrong and he asked 
instructions from the Court as to how he should proceed. Thereupon the 
Court passed the following order on the 5th February 1886 : — 

It is needless now to discuss previous matters. The Amin shall do 
as he thinks proper, looking into the maps, other papers, as also the state 

of things on the spot. There is no necessity for any instructions from 
the Court.” 

The Amin, however, gave possession of some 148 and odd bighas of 

land, which lay outside the boundary line fixed by him. They were 

marked in the map prepared for the present suit by the letters A, B, and 

G, Bing beyond the blue dotted lines, but within the red dotted lines. 

Subsequently on the 10th June 1886, the Court passed the following 

order on the application of the plaintiff for the rectification of the map of 
the Amin. 

The decree-holder s prayer for rectifying the former map of the Amin, 
according to which a decree has already been passed, cannot be granted 
in t e Execution Department, bub, as the decree-holder has taken posses- 
sion of less quantity of land, I see no objection to the same,” 

It was not shown that these orders were passed, or that the execution 
proceedings were taken, in the presence of the defendant in the present 
suit or in bhat^ of any of her servants who knew that the plaintiffs were 
taking possession of lands not covered by the decree. On the other hand, 
in a suit for mesne profits brought by the present plaintiff in 1887. the 
claim in respect of this excess land was disallowed. 

The present suit was instituted by the plaintiffs for recovery of pos- 
session of 613 and odd bighas of land, including the aforesaid [948] plots 
situated between the red and blue dotted lines in the Amin's map, being 

reformation on the original site of vio 2 izah Argoyla, on the ground of recent 
dispossession. 

The Subordinate Judge found that 496 and odd bighas of mouzah 

Argoyla were above water, but gave the plaintiff a decree for the recovery 

of possession of 391 and odd bighas of land only, deducting 104 and odd 

bighas which he found was the area of the portions situated between the 

^d and blue dotted lines in the Amin’s map and marked by the letters A, 

B, and C. As regards this area, the Subotdinate Judge held that the 

plaintiffs’ claims thereto was barred by s. 13 of the Civil Procedure Code, 

an that s. 244 of the same Code was no bar to the defendant raising such 
objection in the present suit. 

Against this decree, the plaintiff's appealed to the High Court, 

Babu Sarada Charan 'Mitter, Babu Prosanna Chandra Boy, and Babu 
Moncncira Cooniar Milter, for the appellants. 

Babu Basanta Kmnur Bose, and Babu Kritania Knmar Bose, for the 
respondent. 

The judgment of the High Court (Macpherson and StkvenS. JJ.) 
Was as follows : — 


JUDGMENT. 


The facts of this case are fully and 

* _ from and need not be repeated, 

is purely one of law. 


clearly stated in the judgment 
The question argued before us 


Shortly stated the ease stands thus : In 1893 the appellants brought 

A respondent to reoover certain land, including the plots 

13 , and u, which form part of the land now in dispute. They obtained 
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a decree for some of the land exclusive of those plots in May 1884. They 
executed the decree, and in execution they took possession, with the aid of 
the Court, and without any objection on the part of the respondent, of the 
plots A, B, and 0, which, as already stated, were not part of the land 
decreed, and omitted to take possession of a part of the land which was 
decreed. About a year after that the respondent dispossessed them of 
the whole of the land, of which they had taken possession, and the pre- 
sent suit is brought by the appellants to recover it. 

[949] The question is whether the appellants can recover the plots 
A, B, and C, which they unsuccessfully claimed in the previous suit, 
although with the aid of the Court they took possession of them in exe- 
cution of the decree in that suit without any objection on the part of the 
respondent. The appellants’ title to the land is found to be proved, but 
we consider that they cannot now rely on their original title, it being 
shown that their claim with regard to those plots was rejected in the suit 
of 1883. If they have any title at all, it is a title which must, in some 
way, have been since acquired. 

The respondent says that s. 13 debars the appellants from claiming 
those plots, which they unsuccessfully claimed in the suit of 1883. The 
appellants say that the respondent is estopped by s. 244 from saying that 
‘this land is not part of the land decreed in that suit. Obviously it seems 
that the respondent's contention must succeed unless that of the appel- 
lants prevails. / 

Conceding that s. 244 would debar the respondent from bringing a 
suit to recover this land, on the ground that, although it was not part of 
the land decreed in the suit of 1883, the appellants wrongfully took posses- 
sion of it with the aid of the Court in execution of that decree, is there 
anything sin that section which would debar the respondent who has 
recovered possession from raising such a question in a suit brought against 
her by the appellants ? The scope and effect of the section was considered 
■in the case of Bhiram Ali Shaik Shikdar v. Gopi Kanth Shaha (l). The 
view taken of it then was that, although it barred a suit brought for the 
determination of any of the questions referred to in it, it did not bar the 
trial of any issue involved in those questions, if the issue was raised at 
the instance of the defendant in a suit brought against him ; and it was 
pointed out that s. 244 differed from s. 13 in this respect that the latter 
section barred not only the trial of a suit or issue, where the suit or issue had 
been previously heard and determined, but also the trial of an issue which 
should have been raised in a previous suit by either party. It is clear that 
the question now raised was not raised and determined under s. 244 ; and we 
^think [950] that, although the facts of the case which we have cited were 
different from the facts of the present case, the view which was taken of 
s. 244 is correct. In our opinion the question not having been raised and 
determined under s. 244, the defendant is not now debarred from contend- 
ing that the plots claimed were not covered by the decree in the suit of 
1883. The case is a hard one, as the action of the plaintiffs throughout 
has been straightforward and hona fide. On the other hand, although 
the respondent ought to have looked after her own interests in the execu- 
tion proceedings, and although a servant of hers was present when 
possession was given to the appellants, the Subordinate Judge finds that 
there was nothing to indicate to that servant, who represented the respond- 
tent, that the appellants were taking possession of land which was not 
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covered by the decree. It seems also that in a subsequent suit the appellants 
claimed mesne profits on account of these plots, but the Court refused ta 
allow It on the ground that the land was not part of the land decreed. 

The decision of the Subordinate Judge, therefore, seems to us correct^ 
and^we accordingly dismiss this appeal with costs. 

Appeal dismissed. 


M. N. R. 


26 C. 980 = 8 C.W.N. 687. 

■ APPELLATE CIVIL. 
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Before Mr. Justice Macpherson and Mr, Justice Stevens, 

% 

% ^ - 

4 

Ddkhada Sundari Dasi (Plaintiff) v, Srimonto Joardar 

AND OTHERS (Defendants),* [30th June, 1899.] 

purchaser — Civil Procedure Code (Act XIV of 1882)^ 
fied purchaseT^ execution of a decree — against heirs or mortgagee of the eerti^ 

s 

Section 917 of the Civil Procedure Code ia no bar to a suit against any person' 
^ugh or under the certified purchaser, such as bis heir or mortgagee. 

Buhoree Lall (1), and Lokhee Narain Roy^ 

Kochan (4)'* foUowed^^ Chuckerbuity v. Dina Nath Saha (3). and Theyyavelan 7. 

[N.F.,^1 B 61 (65) = 8 Bom I^R 873 ; F., 5 O.W.N. 341 (343) ; 19 Ina.Cas. 909(910)- 

- 19 C.ti. J. 330 ; R.. 8 C.W.N. 476 (478) (F.B.) ; 12 A.L.J. 1146.] 

The pl^aintiff, Eukbada Sundari Dasi, alleged that her late father 

brimonto Mondul, owned a holding in Mouzah Hukahara, Azirngunj ; 

that in execution of a decree against the said Srimonto the said holding 

Q purchased by the judgment-debtor in the name of ono 

bridhur Mondul ; that Srimonto continued to enjoy the property ; and 

that he subsequently took a loan from one Srimonto Joardar, the, 

defenda^nt No. 1, on usufructuary mortgage of the holding in dispute, 

the deed of mortgage being executed by the said Sridhur Mondul. The* 

plaintiff further alleged that the amount due to the defendant No. 1 

under the mortgage bond had been paid off out of the profits, and 

accordingly instituted the present suit for a declaration that the late 

burnonto Joardar was owner of the immoveable property in dispute and 

or the recovery of possession of her share of the same to the extent of 

one- of the property, the other half belonging to her sister Khokan- 

moni Dasi. defendant No. 5. The heirs of the deceased Sridhur Mondul. 

were also made defendants in the suit, being defendants Nos. 2. Z 
and 4. 

The defeDoe was that Sridhur Mondul was the real purchaser and 

Srimonto; that the mortgage loan was contracted 
^ oiidhur : that the mortgage debt had not yet been paid off, and 
at any rate the suit was barred by s. 317 of the Civil Procedure- 


revLsine Moofshedabaa, dated the 18th of January 1897, 

10th of September 1895.' ^“Sendra Nath Ghose, Munsif of Bethampore, dated ther 

aW’N ® a I- A- 164=83 W.R. 368.^ 

W,tu.w.JN,433. (4)aiM.7. 
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The Munsif decreed the suit, but on appeal, the District Judge set 
aside the decision of the Munsif and dismissed the suit. 

The plaintiff appealed to the High Court. 

Babu Srinaih Das and Babu Haran Chandra Banerji, for the 
appellant. 

Babu Madhahanand Basalc^ for the respondents. 

The following judgments were delivered by the High Court 
(Macpherson and STEVENS, JJ.) 

JUDGMENTS. 

Stevens, J. — In the suit out of which this appeal arises, the 
plaintiff alleged that the property in question, which had originally [952] 
belonged to her father and had been sold in execution of a decree against 
him, had been purchased by him at the auction sale in the name of one 
Sridhur Mondul and had afterwards been mortgaged by him in the name 
of Sridhur Mondul to the defendant Srimonto Joardar. As against that 
defendant, she sought to recover possession of the properties in Question on 
the allegation that the mortgage debt had been more than satisfied out of 
their profits. She also joined the heirs of Sridhur Mondul as defendants in 
order to establish as against them the henami character of the auction- 
purchase made ostensibly by Sridhur, and consequently her own right as 
heiress to her father to the extent of one half of bis estate. 

One of the grounds of defence was that the suit was not maintainable 

in view of the provisions of s. 317 of the Code of Civil Procedure. The 

Court of first instance held that the suit was maintainable and decreed the 

plaintiff s claim, but the lower appellate Court, taking the contrary view, 

dismissed the plaintiff’s claim, and hence she has preferred the present 
second appeal. 

The question before us relates to the construction of the first 
sub-s. of s. 317 of the Code of Civil Procedure, which is as follows : " No 
suit shall be maintained against the certified purchaser on the ground that 
the purchase was made on behalf of any other person, or on behalf of some 
one through whom such other person claims.” 

Does the statutory protection afforded to the certified purchaser 
extend to a person claiming through or under him, as in the present case, 
his heirs and his mortgagee ? 

The Court of first instance relied on the case of Buhuns Koonwur 
v. Lalla Buhoree Ball (1). The judgment of the lower appellate Court 
is not perfectly clear, but it would seem that the learned District Judge 
overlooked the case as against the heirs of Sridhur Mondul and considered 
it only as against the mortgagee defendant. He says ; The defendant is 
in the position of Sridhur, and if no suit would lie against Sridhur or his 
representatives by inheritance, I do not see how a suit can lie against his 
representatives by transfer. 

[953] It would thus appear that the District Judge, losing sight of 
the fact that he had to decide the question with regard to Sridhur’s heirs, 
took for granted that it could not have been decided otherwise than ad- 
versely to the plaintiff in respect of them, and argued from thence that it 
must be decided adversely to her also in respect of the mortgagee. 

I think that the weight of authority is against the assumption and 
the decision alike of the lower appellate Court. 

(1) 14 M.I.A. 496= 10 B.i:*.R, 159 = 18 W.R. 167. 
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In the case relied upon by the Court of first instance the precise 
point DOW in question was not before their Lordships of the Privy Coun- 
cil for decision. The question in that case was whether the fact of a 
plaintiff’s title being certified as auction-purchaser was conclusive by 
s. 260 of Act YIII of 1859 (which corresponded to s. 317 of the pre- 
sent Code of Civil Procedure) to debar the defendant who was 
in possession from' pleading that he was the real purchaser, and that 
the purchase was made benami for him by the certified purchaser. The 
grounds on which that question was decided in the negative were 
that benami transactions were not per se illecal ; that the enactment in 
&. 260 of Act VIII was clear and definite ; that there was nothing from 
which it could be inferred that more was meant than was expressed ; that 
it was confined to a suit brought af 7 ainsi the certified purchaser and 
that the object which the framers of the Code appeared to have had in 
view was to prevent judgment-debtors becoming secret purchasers at 
the judicial sales of their property and to empower the Court selling under 
a decree to give effect to its own sale without contention on the ground 
of benami purchase by placing the ostensible purchaser in possession of 
what it had sold, and of insuring respect to that possession by enacting 

that any suit brought against him on the ground of benami shall be 
dismissed.” 

That case seems to be so far in point in the case now before us in 
that (i) it lays down that s. 260 of Act VIII must be construed strictly 
and^ literally, and (ii) what their Lordships regarded as the object of the 
section would not apply to the facts of a case like the present. 

The case of Buhims Koonwxir v. Lalla Buhoree Ball was [ 954 ] 

followed by their Lordships of the Judicial Committee in a somewhat 

similar case, that of Lokhee Narain Roy Chowdhry v. Kallyptiddo Bawdo- 

padya (1), in which the earlier case was referred to as laying down among 

other things that s. 260 of Act VIII " should be construed strictly and 
literally.” 

There is a case decided by the Madras High Court since the present 

case was dealt with by the Courts below which is exactly in point. In 

the case of Thcyyaveian v. Kochan (2) it was held that the protection given 

to a certified purchaser could not be transferred by him, and accordingly 

a person taking an assignment from him could not under s, 317 of the 

Code of Civil Procedure object to the maintainability of a suit to recover 

the property purchased on the ground that the purchase was made 
benami. 

There is also a recent decision of this Court in the case of Raj Chun- 
der Chxikerbnity v. Dina Nath Saha (3), the principle of which is appli- 
cable to the present case, though the provision of law with which it dealt 
was not 8. 317 of the Code of Civil Procedure, but an analogous provision 
in the Revenue Sale Law, namely, s. 36 of Act XI of 1859. It was held 

Judges who constituted the Bench 
which triad that case in appeal that the statutory protection afforded by 

8. 36 to the certified purchaser at a revenue sale did not extend to his 
assignee. The two Privy Council oases noticed above were referred to, 
nob as being directly in point, but as indicating clearly that a section of 
e nature of s. 36 of Act XI of 1859 must be construed literally, and as 
lowing a light upon the principle applicable to the case then under 
ecision. It w as held that regard being had to the penal character of s. 36, 

(1) 2 I. A. 154 =.23 W. R. 358. (2) 21 M. 7. (3) 9 C.W.N. 433. 

1210 


XIII.] 


S, N. MUKHOPADHYA V. P. N. MUKHOPADHYA 26 Cal. 956 


a Court construing it ought not to go bayond the strict letter of the langu- 
age used, or to put a construction upon that language which would have 
the effect of materially extending the operation of the section. At p. 447 
of the report the learned Chief Justice says in his judgment : “ In a section 
of this class it is, in my judgment, safer to [955] adhere to the words 
actually used than to import in the section words which are not there. The 
section ought to bo construed strictly and literally. Doubtless this con- 
struction may lead to anomalies, that the certified purchaser cannot 
be sued though his heir may, but the existence or possibility of such ano- 
malies ought not, I conceive, to warrant us in reading the words other- 
wise than literally,” These observations appear to me to apply with 
equal force to the case now before us. 

On the whole, having regard to the authorities which I have noticed, 
I must hold that the nresent suit is not barred by the provisions of s. 317 
of the Code of Civil Procedure. 

The decree of the lower appellate Court is set aside and the appeal 
is remanded for disposal on the merits. Costs will abide the result. 

Macpherson, J. — I agree. In the case of Raj Chunder Ghuckerbutty 
V. Dina Nath Saha (1), which has been referred to, I put a different 
■construction upon the analogous provision in the Eevenue Sale Law ; but 
that construction was not adopted by the Appellate Bench, the decision of 
which I am of course bound to accept. There is certainly no ground for 
putting a wider construction on the terms of s. 317 of the Civil Procedure 
Code. 

M. N. R. Appeal allowed ; case remanded. 


26 C. 955, 

APPELLATE CIVIL. 

Before Sir Francis W, Maclean^ K.O.I.E,, Chief Justice^ and 

Mr. Justice Banerjee, 


Sdbja Narain MukhopadhYa {Defendant) v, Pratap Narain 

Mukhopadhya {Plaintiff)* [16th May, 1899.] 


^Compromise of suit — Effect of eompromise— Interest Act {XXZII of lQ39)^In(erest on 
certain amount payable on the happening of an event and at certain time^Sum 
agreed to he paid to defend a suit — Effect of compromise of suit on liability to pay. 

[956] A brought a suit against B and C, B wrote a letter to C proposing that 
counsel should be engaged to defend the suit, and that C should contribute 
Rs. 900 ooly for it. 0 agreed to the proposal and consented to pay the amount 
within ten days. Counsel was engaged and Rs- 4,000 were paid to him. After 
several hearings the case was compromised. B then demanded from G the amount 
which he had promised to contribute, and also interest on it. C refused to pay 
and a suit was brought by B to recover the said amount with interest. C pleaded 
that he was not liable to pay the amount inasmuch as the case was compromised, 
and also pleaded that be was not liable to pay interest on it, as the debt was 
neither certain in amount nor payable at a certain time. 

Held, that B was entitled to recover the amount as there was a promise by G 
to pay it on the happening of a certain event which had happened. 

Held, also, that B was entitled to get interest on the amount, inasmuch as 
the debt was not uncertain, the date of payment was defined, and C knew that 
the cootingendy, upon which be became liable, had occurred. 


* Appeal from Appellate Decree Ko. 45 of 1898, against the decree of A. E. Staley, 
Esq., District Judge of Hooghly,^ dated the Ist of December 1897, affirming the ddoree of 
Babu Kali Prasanna Mukerjee, Subordinate Judge of that district, dated the 20th of 
January 1897. 

(1) 2 O.W.N. 433. 


1211 


1899 

June 30. 

Appel- 

late 

Civil. 

28 G. 950 = 
3 C.W.N. 
657. 



26 Cal. 957 


INDIAN DECISIONS, NEW SEBIES 


[Yol. 


1899 

May 16. 

Appel- 

late 

Civil. 

26 C. 955. 


This appeal arose out of an action brought bv the plaintiff in tbe 
Oourt of the Subordinate Judge of Hooghly to recover a certain sum of 
money from the defendant, his younger brother. The allegation of th& 
plaintiff was that in a suit to set aside a partition in which he and his 
brother, the defendant, were defendants, it was thought necessary t» 
engage counsel. He wrote a letter to the defendant about this, and 

asked him to contribute Bs. 900 only, to which the defendant gave the 

a counsel ia suit No. 1& 
of 1892 in fche Court of the third Subordinate Judge, Hooghly. I accept 

e proposa made by you for the counsel’s fee, shall pay you Es. 90a 

ly, 1 shall be able to pay you that sum and not more for the counsel. 

you so require I shall pay the money within ten days from this date.” 

4:000 were paid to him. The suit to set 
aside the Partition came on for trial, and after several hearings it was 

demanded from the defendant the 
So^t^hr^ ® had promised to pay, and on his refusing to do so. 

^nasrch LT the money 

The ° certain nor payable at a certain 

rqs?! instance overruled the objections and decreed 

L»&/J the suit. On appeal to the District Judge of Hooghly, Mr A. E 
Staley, the decision of the first Court was affirmed. 

Against this decisjon the defendant appealed to the High Court, 
the appeifant* Dwarka Nath Chuckerbutty. for 

respo^de^^^*^^°^^ .3/oo4erjce, and Babu Surendra Nath Boy, for the 

(M,o^Lt»!‘‘c7,;id’BSE«Erj" 

JUDGMENTS. 

been so fully argued that I do not 
matter attained by our further considering the 

wifl/inLao? brother against another for recovery of Rs. 900. 

arises 1 ‘he litigation 

TnTd f A circumstances. The two brothers, the plaintiff 

Smt of 'th^fh! d q another suit, in the 

fn that^v H advisable to engage the services of counsel, and 

corresnondTnl t l concurred, and the following 

isorthe Jr rff f '“L® hf‘wccD t-he two brothers. On the 6th Mav 

S 92 in the Com. rr ^ o"*- suit no. 15 of 

9Sn v° ^ Two 'f ®''°®P'’ ^ charge from you 

rest I shau' nav Zm' “°'’® r®®®^ The 

Es 600 ntLro ^ f I shall take from Bhuni 

defendant replied on the's^ZZle^”' /Think “°°®y f®. 

o aace . i think you ought to engage a 
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counsel in suit No. 15 of 1892 in the Court of the third Subordinate Judge. 
Hoogbly. I accept the proposal made by you for the counsel’s fee, shall 
pay you Rs. 900 only, I shall be able to pay only that sum and not more 
for the [958] counsel, if you so require, I shall pay the money within 
ten days from this date.” 

Counsel was retained, the suit to set aside the partition dame on for 
trial, and, after continuing for several days, was ultimately settled. The 
plaintiff did pay counsel’s fees, soma Rs. 4,000. and asked his brother to 
contribute the Rs. 900 which he promised to pay. This, apparently, he 
did not do ; and then the present suit was brought. 

The two questions we have to decide are : First, whether the defend- 
ant is liable for the Rs. 900, and, secondly, if liable, whether he is liable 
for interest upon that amount. 

Both Courts have decided against the defendant ; and hence the 
present appeal. As regards the principal debt of Rs. 900, it is perfectly 
clear that the defendant is liable for that sum to the plaintiff, and we did 
not hear any serious argument upon the question of that liability. 

As regards the question of interest it hinges upon the construction of 
the two letters, and upon the true meaning of the Indian Statute (Act 
XXXII of 1839). That Statute says this: "It is, therefore, hereby 
enacted that upon all debts or sums certain, payable at a certain time or 
otherwise, the Court before which such debts or sums may be recovered, 
may, if it shall think fit, allow interest to the creditor at a rate not exceed- 
ing the current rate of interest from the time when such debts or sums 

oertain were payable, if such debts or sums be payable by virtue of some 
written instrument at a certain time.” * ^ 

I need not read the rest of the section which has no application to the 
present case. 

^ It is contended for the appellant that, although there was a written 

instrument within the meaning of the Statute, the debt was neither certain 

an amount nor payable at a certain time, and consequently that the Statute 

does not apply. It is urged that the liability was a liability contingent 

only upon the payrnent of the fee to counsel, and, therefore, being a 

contingent liability, it was neither a debt nor amount certain, payable at 
a certain time. 

Upon the construction of the defendant’s letter. I am inclined 
to say that it was an absolute, and not a conditional [959] promise or 
undertaking to pay, but. if so, the appellant contends that it was a pro- 
missory note within the meaning of s. 4 of Act XXVI of 1881, and that 
not having been properly stamped the action must necessarily fail. In 
other words the appellant says that the plaintiff is on the horns of this 
dilemma ; if it were a conditional promise to pay. it was not a contract for 
the payment of a certain sum at a certain time (within the meaning of 
the Statute), and if it were an unconditional promise to pay, then it is not 
properly stamped. 

To the latter argument, however, sub-s. 3 of s. 34 of the Stamp Act 
of 1879 is a conclusive answer. 

But in the lower Court, to get out, doubtless, of the stamp diflBoulty, 
the plaintiff’s case was urged upon the footing that the promise to pay was 
conditional only, and I will treat the case on that footing. 

It appears to mo that the appellant’s argument is based upon some 
confusion between the question of liability for a debt, and the question of 
whether or not, if the liability be established, it is in respect of a debt or 
sum certain payable at a certain time. The question of liability is 
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thing, the question of whether the liability is for a debt or sum certain, 
payable at a certain time, is another. If the liability be contingent or 
conditional, and the contingency do not happen, or the condition be not 
complied with, there is an end of the matter, and the liability is gone ; but 
if a liability in its inception contingent, become, by the happening of the 
specified event, an absolute liability, then we must refer to the document 
which creates the liability, and try to discover from that document what 
the liability actually was, and whether it was in respect of a debt or sum 
certain payable at a certain time. If, then, we apply that principle to the 
present case, we find that the contingent liability became an absolute 
liability, and in respect of a debt or sum certain payable at a certain time, 
for, upon the construction of the defendant’s letter, I entertain no doubt 
but that the latter requisites are complied with. In my opinion the case 
is within the Statute. 

[960] Dr. Rash Behary Ghose, for the appellant, relied upon the case 
of The London Chatham and Dover Railway Co. v. The South Eastern 
Railway Co. (1) in the House of Lords, where Lord Herschell stated the 
law in these words: “In order, therefore, to justify the allowance of 
interest, it must be shown that there is a debt or sum certain payable 
at a certain time by virtue of some written instrument. Unless that 
can be established, the case does not come within the words of that part 
of the section." 

I quite agree that before interest can be allowed under the Statute 
the requisites stated by Lord Herschell must be forthcoming. 

The appellant relies mainly upon certain observations of the 

Judicial Committee of the Privy Council in the case of Juggomohun 

Ghose V. Manick Chund (2), and there are, doubtless, some observations 

which do give colour to his contention. But the facts of that case 

are very different from those of the present case, and I think the 

observations in question must be regarded as made in connection 

with the particular facts of that case rather than as intended to have so 

wide and general an application as the appellant contends for. That was a 

suit based upon a wager contract upon the average price that opium 

would fetch at the next sale, and that was held not to be within the scope 

of Act XXXII of 1839. Their Lordships say at p. 279 of the report: 

The Statute by the qualifications which it imposes of certainty in time 

and amount, by requiring that this certainty and the obligation itself to 

pay the principal should be created by a written instrument, by making the 

inteiest run from the time at which the principal is payable, and, finally, 

by giving the jury a discretion as to the allowance of interest, even 

where ail the circumstances concur, seems to have been framed, not 

simply on the principle of compensation to the creditor, but—" and on 

these words the learned vakil for the respondent places greater stress — 

also on that of penalty to the debtor for not paying punctually at a time 

wheti he must have known the debt or sum. specific in amount, was to be 
paid, 

. [961] There can be no question that in the present case the debtor 
did know that he had to pay the debt, which was certain in amount, and 
he knew the date within which he promised to pav it. If then he did not 
pay the money punctually why should he not pay the penalty in the shape 
in eies ? Tjieir Lordships then proceed : " Obviously the most honest 
Dd pu nctual debtor may be unprepared to pay an uncertain amount 
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which may not be due for months or years, or only on the happening of 
a contingency: the falling in of which he may not know of.” 

These words can scarcely apply to the circumstances of the present 
case, for the amount was not uncertain, the date of payment was defined, 
and the defendant knew that the contingency, upon which he became 
liable, had occurred. Their Lordships proceed : " On this principle, too, 
the discretion given to the jury to consider all the circumstances of each 
particular case becomes perfectly reasonable. It is quite consistent with 
this view that, where the debt is payable ‘ otherwise * than at a certain time, 
interest is not to be allowed except from and after the time of a written 
demand of payment. This reasoning leads their Lordships to conclude 
that the certainty required must exist at the time when the promise 
is made.” 

I read the expression “ certainly required ” as referring to the certainty 
required by the Statute, i.e,^ as to amount and date of payment, both of 
which exist in the present case, but which were absent from the ease 
before the Privy Council, a case which, in my judgment, does not govern 
the present. For these reasons the plaintiff, in my opinion, is entitled to 
interest on the principal debt. 

Taking this view, it becomes unnecessary to consider the question 
which was dealt with in the case of Kamalammal v. Feeru Meera Levvai 
Eowthen (1), the question as to the application of s. 73 of the Contract 
Act to the payment of interest in cases not within the Stat. XXXII 
of 1839. 

Lastly, it is said that the Judge in the Court below has not found 
that the 10 per cent, was the current rate of interest, and that only the 
current rate of interest can be allowed. There is, however, [962] force 
in the view urged by the respondent that it has been shown that the 
plaintiff had to pay 10 per cent, for the money he borrowed to pay the 

counsel's fees, a rate rather below the not unusual rate of interest of 12 

per cent., and that in the absence of any evidence on the other side to 
show that that was not the current rate, there was suflScient to justify 
the Court in treating that rate as the current rate. I see no reason to- 
interfere with this conclusion. 

On these grounds I think the appeal fails and must be dismissed with 
costs. 

Banerjee, J. — I am of the same opinion. The two questions raised 
before us in this appeal are, first, whether the plaintiff was entitled to 
recover the amount claimed when the purpose for which it was promised 
to be paid had not to be carried out to the end by reason of the suit in 
relation to which the agreement was made having been compromised after 
it had proceeded up to a certain stage only ; and, second, whether having 
regard to the nature of the agreement and to the provisions of Act XXXII 
of 1839, the plaintiff was entitled to any interest on the amount promised 
to be paid. 

The contention upon the first point, which was but faintly pressed, 
was this, that as the money which the defendant promised to pay was 
agreed to be paid to enable the plaintiff to meet the expenses of engaging 
counsel in a suit, in which both the plaintiff and defendant were defend- 
ants, and as that suit had not to be defended to the end, but was 
compromised, the plaintiff was not entitled torecover the amount -promised 
to be paid. But it is admitted that counsel was engaged ; it is admitted 
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1899 also that the plainfiiff had to pay counsel more than the sum of Rs. 1,500 

May 16, being the sum total of the Rs. 900, which the defendant promised to pay, 

AppfIj ^ siina of Rs. 600, which the plaintiff in his letter to the defendant 

said he would take from another brother who was also a defendant in that 
late suit. That being so, I do not think that the mere fact of the suit having 

Civil, been compromised at a certain stage can affect the liability of the defend- 

26 C 959 regard to the terms of the contract, the plaintiff took the risk 

of having to pay more or less according as events took their course. 

Upon the second point it was argued that the requirements of Aot 
XXXII of 1839 were not satisfied, because the debt was not [963] certain 
and the time of payment was, therefore, also not certain ; and in support 
of this contention, the cases of Juqgomohun Ghose v. Manick Chnnd (1), 
and London Chatham and Dover Raihvay Co. v. South Eastern Railiuay 
Co. (2), were relied upon. But though there was uncertainty in the 
liability to this extent, that the liability was to arise only in the event 
of counsel being engaged by the plaintiff, it cannot be said that there was 
any uncertainty either in the amount of the debt or in the time of 
payment, supposing the contingency arose upon the happening of which 
the liability was to accrue. The Act of 1839 speaks of a sum certain 
payable at a certain time. The language of the Act does not show 
that a contingency in the liability not affecting the amount of the debt 
or the time of payment can in any way prevent the provisions of the 
first part of s. 1 of the Act from applying to the case. There is, in 
my opinion, a clear distinction between an uncertainty as to the arising 
of the liability, and an uncertainty as to the amount of the debt or the 
time of payment. It is true that there are observations in the cases 
cited, which apparently favour the contention on behalf of the appellant; 
but after carefully considering those two cases, the facts of which were 
very peculiar in their natnre, I find that the uncertainty that was held 
as taking them out of the operation of the Statute was an uncertainty as 
to the amount of the debt and the time of payment. The passage in 
the judgment of the Judicial Committee, in the case of Juqqomohnn 
Ghose V. Ma^itcJc Ghund which was most strongly relied upon, is this : 

This reasoning leads their Lordships to conclude that the certainty 
required must exist at the time when the promise is made, and, therefore, 
that the Aot does not in this part affect debts contingent in amount 
and time of becoming due ; a construction strictly conformable to the 
natural meaning of the language used.” But the passage shows that the 
uncertainty which their Lordships were considering was an uncertainty 
as to the amount and also as to the time. But as I have said above 
there was no such uncertainty in this case. And it is not denied that 
the contingency as to the liability was removed by counsel being 
engaged before the expiry of the ten [964] days within which the 

defendant promised to pay the money. I am, therefore, of opinion that 
the case comes within the first part of s. 1 of Aot XXXII of 1839. 

I should add that if the case had not come within the scope of Aot 
XXXII of 1839, still the plaintiff would, under s. 73 of the Indian Con- 
tract Aot, be entitled to recover the amount of interest which has been 
awarded to him as compensation for damage caused to him by the 
defendant’s breach of contract. 

w view I take is, no doubt, opposed to that taken by the Madras 
Higli Court in'i he case of Kamalanwial v. Pecru Meera Levvai Rowtlien (3), 
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• • 

But wi6h all respect for the learned Judges who decided that case, I 
must say that I am unable to assent to the view expressed by them. It 
was argued that to give this effect to s. 73 of the Indian Contract Act 
would be to make the provisions of a general Act to override those of the 
special Act of 1839. I do not consider this argument correct. The 
scope of Act XXXII of 1839 is very different from that of s. 73 of the 
Indian Contract Act. The Act of 1839 provides for the award of 
interest on debts in certain cases, and provided that the conditions 
required by the Act are satisfied, interest will be recoverable, quite irre- 
spective of the question whether any actual loss or damage has been 
caused to the creditor. 

On the other hand s. 73 of the Contract Act provides for the award of 
compensation to a person to whom loss or damage has been caused by a 
breach of contract by another person. Compensation under s. 73 of 
the Contract Act will not therefore be recoverable by a creditor from his 
debtor on the ground that the payment of money due to him has been 
withheld by the debtor unless he can show that actual loss or damage has 
been caused to him. No doubt the law pi’esumes the withholding of pay- 
ment of money as carrying with it loss to the person to whom such money 
is due, the compensation for which loss is interest at the market rate. 
Such damage I may, without any straining of language, call damage 
in law, as distinguished from damage in fact or actual damage, which a 
person from whom payment of money due is withheld may sustain in 
certain cases as the plaintiff is found to have sustained in this. Thus where 
[965] A promises to pay money to B in order to enable B to meet the 
expenses of a common purpose, and A afterwards withholds payment, 
and B has to borrow money on interest to meet those expenses, then, if 
B claims not only the amount agreed to be paid, but also the interest on 
it which he had to pay, he would, under s. 73 of the Contract Act, be 
entitled to recover such interest, provided other conditions are satisfied, 
such as that the interest is not exorbitant, but is at such a rate as a 
reasonable man would agree to pay, having regard to the state of the 
market. Here B recovers what is nominally called interest, but is really 
compensation for damage sustained by him. But if B had not actually 
to borrow any money, and to pay any interest, he would not in such a 
case be entitled to recover interest, by way of damages under s. 73 of the 
Contract Act, though if the case came within the provisions of Act 
XXXII of 1839, he would be entitled to such interest. This is, 1 
think, a rational and sound distinction ; and having regard to the findine 
of the lower appellate Court, that the “plaintiff has charged the amount 
of interest only, which plaintiff has had to pay on raising a loan for the 
purpose of paying the counsel’s fee,” the decree may be supported under 
s. 73 of the Contract Act. even if the ease did not come within the scope 
of Act XXXII of 1839. This view is not in conflict with the case of 
London Chatham and Dover Eaihvay Go. v. South Eastern Railway Co. (1), 
in which interest, so far as it was claimed as compensation, was 
claimed not as compensation for any loss or damage sustained in fact, but 
as compensation for loss or damage presumable in law from non-payment 
of money due. 

S. C. G, Appeal dismissed. 
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[966] APPELLATE CIVIL. 

Before Mr. Justice Ghose and Mr, Jtcsiice Stevens. 


Har Shankar Prasad Singh and another iPlaintifis] v. Shew 
Gobind Shaw and others {Defendants) * [4th August. 1899.] 

Lis Tendeus—Involuntary alienation -Execution proceedings— Bevmue Sale Laxo (Act 
XI of 1859), ss. 13, 54t—Sale for arrears of Government revenue— Mortgage— Sale 
in execution of mortgage decree— Right of redemption. 



A decree was obtained lot the sale of a mortgaged property, being a share of 
an estate, on the 3lPt August 1889. In execution of that decree, the property 
was purchased by the plaintiffs on the llth December 1891, and the sale was 
confirmed on the 6th March 1892. Maiuvvhde, pending the execution proceed- 
ings, a larger share of the estate, including the share mortgaged, was purchased 
by the defendants at a revenue sale on the SOth September 1891. which sale was 
confirmed on llth March 1892. In a suit instituted by the pUintifis for the 
possession of tbe property purjhased by them the defendants having questioned 
the validity of the mortgage deoree, and contended that they were not bound by 

it, not being parties thereto, and having in tbe alternative claimed the right to 
t^deezn the mortgaged property,— 

.fieW, that the defendants were bound by the mortgage deoree, the principle 

of pendens applying to the case. 

Hefd, also, that the defendants, having purchased a share of an estate at a 
revenue sale, held under the provisions of ss. 13 and 64 of the Sile law, acquried 
it subject to the mortgage which they were bound in law to discharge before tbe 
sale in exeoutiou of the mortgage decree had actually taken place, or before, at 
any rate, that sale had been confirmed on the 6th March 1892 ; and that having 
failed to do so, and there being no equities to the contrary, their right of 
redemption was extinguished ^ 


2 0.L.J. 288 (300); 5C.L.J. 45 (N) = ll 
32 C. 891=1 C.L.J. 371 = 9 C.W.N. 728 
Ind. Cas, 458 (460).] 


C.W.N. 495 (497); 9 Ind. Cas. 840; R., 
; 7 C.L.J. 1 (35) ;16 O.C. 148 (153) = 20 


Mehal Sahva, Pergunnah Goa, Zilla Sarun, had separate accounts 
opened in the Coilectorate, of the following shares : 2 annas 8 pie bolono- 
ingto Har Shankar Prasad Singh, the plaintiff No. 1 in the present 
suit ; 2 annas 8 pie belong in certain specilied shares to Nand Kisore 
Prasad Singh, Sheo Shankar Prasad Singh, and jointly to two brothers 
Jagdamba Prasad Singh and Ambika Prasad Singh, the whole con- 
stituting an [967] ijtnali kalavi ; and the remaining 10 annas 8 pie 
belonging to certain other persons. 

Jagdamba executed a mortgage deed in favour of Harbans Sahai 
mortgaging his entire interest, kulhuq hakuq, in Mehal Sahva. The doou- 
mont did not specify the extent of interest mortgaged. On this mortgage 
Harbans sued both the brothers Jagdamba and Ambika, and obtained an 

laoo'ff of *>'10 mortgaged property on the 31st August 

the deoree directing the sale of the shares belonging to both the 
•ludgment-debtors specified therein. Ambika made an application to set 
aside the decree, but that application was rejected on the 2l8t 

anuary 1890. Then, on the 8th September 1891, Harbans applied for 

tuTotTf obtained the sale proclamation to issue on 

proclamation was served at various 
places, on the 19th, 20th and 2l8t October 1891. On the llth December 

V Q Appellate Deotoo No. 2136 of 1897 acaiust the deorea nf Alfrad 

Judge of Sarun, dated the 19th of July 1897 reversinffthe 
Slayleo?" Subordinate Judge of that dS5rd 
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1891, the property was put up for sale and purchased by Har Shankar 
Prasad Singh, plaintiff No. 1, Din Dayal Patak, plaintiff No. 2, and Moti 
Sahu. The sale was confirmed on the 5th March 1892. Subsequently, 
on the 6th March 1893, Moti Sahu conveyed the share purchased by 
him to the plaintiff No. 1. 

Meanwhile, the ijmali kalani of MehalSahva, belonging to Jagdamba 
and others, was sold for arrears of revenue and purchased by Sbeo 
Gobind Sahu and others, the defendants in the present suit, on the 30bh 
September 1891, in tbe name of one Ahmad Karim. Har Shankar Prasad 
Singh and others appealed to the Commissioner on the 28th November 
1891, questioning the validity of the sale, hut the appeal was rejected. 
The sale was confirmed on the 11th March 1892. and possession was 
given to the defendants on the 20th May 1892. 

In these circumstances, after some proceedings in the Criminal 
Court and some proceedings for regiscration of names, the plaintiffs 
brought the present action for possession of the property purchased by 
them, mesne profits, &c., alleging that the purchase of the defendants at 
tbe revenue sale was subject to the mortgage. They contended that 
although the defendants had the right Co redeem, they having failed to 
exercise it before [968] the date of confirmation of the sale under the 
mortgage decree, that right was gone. The defendants contended, amongst 
other things, that they were not bound by the mortgage decree, not being 
parties to it ; that Ambika’s share did not pass by the sale in execution of 
the decree, as ic was not mortgaged; that although they purchased the 
property at a time when the mortgage decree was being executed, the 
principle of Its pendens did not apply to their case, that principle, according 
to their contention, not applying to (1) involuntary alienations, nor to 
(2) alienations after decree and pending execution; and further that even 
if they were bound by the decree, they should still be allowed to redeem 
the property by payment of the mortgage debt. 

The Subordinate Judge decreed the suit, holding that the principle of 
Us pendens applied to the case ; that the defendants were bound by the 
mortgage decree ; and that although they had the right to redeem, as they 
did not choose to exercise that right before the date of confirmation of 
the sale under the mortgage decree, having a knowledge of that decree, 
their right of redemption was completely lost after that date. 

On apneal, the District Judge, while agreeing with the lower Court 

as to the effect of the defendants having purchased pendente lite^ observed 
as follows : — 


But I cannot hold with him that the equity of redemption expired 
with the date of confirmation of sale. The rule laid down in Prem Chand 
PaU. Purnima Dasi (l) does not apply here. The plaintiffs first attempt- 
ed to ignore the defendants, and then they denied any title in them. 
Under these circumstances, I know of no law making it incumbent on the 
defendants to tender the amount of the debt. They could hardly be 
expected to pay the money into Court and ask fora declaratory decree 
It is only now that the right or liability of redemption, denied before is 
judicially declared,’* * 


The District Judge accordingly set aside the decree of the lower Court 
and passed a conditional mortgage decree, subject to the defendants’ right 
of redemption. The plaintiffs appealed to the High Court. 
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Dr. Bash Behary Ghose, and Dr. Asutosh Mukerjee, for the appel- 
lants. 

[969] Babu So.roda Gharan Mitter, and Babu Akhoy Kumar 
Banerjee, for the respondents. 

The judgment of the High Court (Ghose and Stevens, JJ.) was as 
follows : — 


JUDGMENT. 

This appeal arises out of a suit to recover possession of certain shares 
in a 2 anna 8 pie pattixn Mehal Shava, which formerly belonged to one 
Jagdamba Prasad Singh and Ambika Prasad Singh. These persons and 
some other persons, namely, Nand Kisore Prasad Singh and Sheo 
Shankar Prasad Singh, owned between themselves the said 2 anna 8 pie 
share, which is described to be a joint kilam, there having been a separate 
account opened with the Collector as regards the shares of the other 
shareholders in the said Mehal Shava. 

It appears that a mortgage deed was executed by Jagdamba Prasad 
Singh, who was a member of a joint undivided family, with his brother 
Ambika Prasad Singh in favour of one Harbans Sahai. This individual 
obtained a decree against both Jagdamba Prasad Singh and Ambika 
Prasad Singh, on the Slst August 1390, upon the Said mortgage. In 
execution of this decree the interest of Jagdamba and Ambika in Mehal 
Shava was sold up and purchased by Har Shankar Prasad Singh, 
the plaintiff No. 1, and one Moti Sahu, which latter individual transferred 
the interest which he had purchased to the plaintiff No. 2, Din Dyal 
Patak. This sale seems to have been confirmed on the 5th March 1892. 
In the meantime, that is to say, on the 28th March 1891, the ijmali k-ilam 
of a 2 anna 8 pie share of Mehal Shava fell into arrears, and the owners 
failed to pay the Government revenue, the result being that on the 30bh 
September, the said tjviali kalani was sold up, and purchased by a oercain 
person, who subsequently transferred his interest to the present defend- 
ants. 

There appears to have been some opposition to this sale. There was 
an application to the Collector by certain individuals, one of them being 
stated to be Har Shankar Prasad Singh, offering, under s. 24 of the 
Revenue Sale Law, the amount in arrear, but the Collector refused to 
receive the money from them, and he rejected the applioatioot 
Subsequently there was an appeal to the Commissioner on the 28th 
November 1891, by. as it anrears from a certified copy of the petition of 
appeal produced before us, [970] Har Shankar Prasad Singh and some 
other individuals, questioning the validity of the sale held bv the 

Collector. This appeal, however, was rejected, and the sale was confirmed 
on the llbh Mai'ch 1892. 

The question that has been raised in this case is as between the 
plaintiffs, the purchasers at the sale of the 11th December 1891 under 
the mortgage decree, and the defendants, the purchasers at the sale for 
arrears of revenue on the 30i.h September 1891 and which sale was 
confirmed on the 11th March 1892. The District Judge has held, having 
regard to most of the facts to which we have just referred (for it appears 
that all the facts were nob before him at the trial) that the principle of Its 
peiidens applies to this case, and that the defendants were bound to satisfy 

execution of which the plaintiff made his purchase on the 
t December 1891 ; but he is at the same time of opinion that, having 
regard to the fact that the plaintiff opposed the confirmation of the sale 

1220 


XIIL] H. SHANKAR PRASAD SINGH V. S. GOBIND SHAW 26 Cal. 972 

before phe Commissioner, who confirmed the sale on the 11th March 
1892, in equity he is not entitled to recover possession of the property 
claimed in the suit, but that he may sell the property, subject to the right 
of redemption in the defendants, the purchasers at the revenue sale. 

We need hardly state that the sale of the defendants was under the 
provisions of as. 13 and 54 of the Eevenue Sale Law. so that he acquired 
the share 2 annas 8 pie thus sold, subject bo the incumbrance which 
Jagdamba Prasad Singh had created in favour of Harbans Sahai, and 
subject also to the lien declared under the decree of the 31sb August 1889. 
That being so, it follows that the defendants, after the acquisition of the 
property by them under the Revenue Sale Law. were bound to discharge 
the mortgage existing in favour of Harbans Sahai before the sale actually 
took place, or before, at any rate, that sale was confirmed on the 5bh 
March 1892; but shey failed to do so, and we think the learned Judge is 

perfectly right in holding that the principle of Us pendens applies, aud that 
the plaintiff is entitled to relief in this case. 

L learned District Judge has said, as we have already indi- 

cated, that by reason of the oooosition that was offered hy the plaintiff to 
the confirmation of the revenue sale, he is debarred [971] from obtaining 
the precise relief that he has asked for, and all that he is rightfully entitled 
to IS a a order for sale subject to the equity of redemotion in the defend- 
ants. Upon the record as it stood at the time when the case was first 
heard by us there was nothing to show than the plaintiffs, or either of 
^em, opposed the confirmaUon of the sale before the Commissioner. 
We. therefore, thought it right and proper to send for from tiie Com- 
missioner s Office the original petition or petitions of auneal nresented to 
the Commissioner in that matter. It so hapnens that the original netition 
of appeal is not to be found in the Commissioner’s Office, and the paper 
that the Gommissioaer has sent to us does not afford us anv hein in 

that appealed to the Gommissioaer. 
The learned vakil for the respondents h.s, ho^vever, planed before us 

both to the Collector on the 

S dW olr. ® that oue Har Shankar Prasad 

Sh K °°“fi'^“ation of the sale held by the Collector on the 

30th September 1891. But it will be remembered that the plaintiffs 

did not acquire the interest of Jagdamba and Ambika in the 2 anna 8 pie 
tmah kalam until the 11th December, that is to say, some time after the 
presentation of the petitions to the Collector and to the Commissioner 
the Division. At the time of the presentation of these petitions we mav 
take It, as disclosed in the plaint, that the plaintiff No. 1 Har Shankar 
Prasad Singh was a shareholder in the estate, Mehal Shava, but his share 
was confined to a separate 2 anna 8 pie share, and that he had no interest 
so far as one can discover, in the 2 anna 8 pie zjmali kalam, which was 
owned by Jagdamba, Ambika and certain other individuals. It is quite 
possible that as a shareholder in the mehal itself he was advised to come 
forward to offer to the Collector the amount for which the revenue sale had 
taken place, as also to join his other eo-sharers in the estate in the appeal 
to the Commissioner, but there is nothing to show that after he acquired the 
interest which he purchased, in the 2 anna 8 pie fjmali kalam, and which 
was onthe 11th December 1891, he,as such purchaser, offered anyopnosition 
to the sale which had taken place on the 30th Sentember 1891, and in re 
spsct [972] of which an appeal was pending on the 28th November before 
the Commissioner at the time of his purchase. That being so, we do not 
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see our way to accapfc the view which has been put forward by the learned 
District Judge in this case. We do not think that by reason of any 
conduct on the part of the plaintiff, Har Shankar Prasad Singh, or on the 
part of the other plaiotiti, Din Dayal Patak (for he does not appear to have 
taken any part in the petitions that were presented to the Collector and 
the Commissioner) they are in equity barred from obtaining the relief 
which, according to the view of the learned Judge himself, they are 
entitled to have, if it were not for the opposition that they are said to 
have offered to the confirmation of the sale by the Commissioner. 

It has been contended on behalf of the respondents that it was the 
duty of the plaintiffs to have saved the 2 anna 8 pie ijmali kalam from being 
sold by payment of the arrears. That might no doubt have been a wise 
course to pursue, but having regard to s. 54 of the Revenue Sale Law, 
it seems to us to be quite clear that the defendants, though they 
may be taken to have acquired under the sale the 2 anna 8 pie ijviali 
kalam, acquired it subject to the incumbrance that had already been 
created in favour of Harbans Sabai, and were bound in law to discharge 
that incumbrance ; and the time they had to do so was the period between 
the 30th September 1891, the date of their purchase, and the oth March 
1862, the date when the sale was confirmed. No doubt the sale to the 
defendants did not, according to law, become final, until it was confirmed 
under the orders of the Commissioner on the 11th ]Maroh 1892, but there 
was nothing in law to prevent them from paying up the decree in favour of 
Harbans Sabai, or depositing the money under protest. In that way they 
might have saved their equity of redemption, but they allowed the sale to 
take place, the result being that the plaintiffs acquired the property on the 
5th March 1892. 

In this view of the matter we think that the decree of the learned 
District Judge cannot be supported. We accordingly set aside the decree 

of the lower appellate Court and restore that of the first Court, with all 
costs. 


M. N. R. 


Appeal allowed. 


26 C. 973 = 4 C.W.N. 32. 

[973] INSOLVENCY JURISDICTION. 

Before Mr. Justice Stanley. 

In the JMatter of Sarat Kumar Sen. [2nd August. 1899.] 

hisolvent Act (11 and 12 I'ic/., c. 21), s. 51 — Application for personal tUsehareje — Di$. 

charge except as to debts aue to a particular creditor — Prospective oraer under 
s. 51. 

Application by insolvent for personal discharge. One creditor opposed. It 
appeared that that creditor lent money to the insolvent on a mortgage on false 
representation made by the insolvent to him. No decree had been obtained by 
the creditor on his mortgage. The opposing creditor applied that the insolvent 
be dealt with under s. 51 of the Insolvent Act. The insolvent contended that an 
order under s. 51 could only be made when the creditor had obtained a decree, 
and was in a position to apply at once for the arrest of the insolvent, which 
was not the case here, Held, the insolvent was entitled to his personal dis- 
charge, as regards all creditors except the opposing creditor ; that the Court had 
no power under s. 51 to order immediate commitment of the insolvent, inaS' 
much as the opposing creditor had not placed himself in a position to issoa 
execution against the insolvent, but that the Court could make a prospective 
order that with regard to the debt due to the opposing creditor the insolvent 
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should be entitled to his personal discharge as soon as he should have been in 
custody at the suit of that creditor for the period of six months. 

Qu<si e. If the debt be satisfied out of the proceeds of sale of the mortgaged 
properties or otherwise, whether the cfiect of such payment would be to 
relieve the insolvent from the penalty prescribed by s. 51. 


This was an application by the insolvent for his personal discharge. 

His discharge was opposed by one creditor who held a mortgage executed 

m his favour by the insolvent. It appeared on the evidence before the 

Court that the opposing creditor had lent the insolvent two sums of money 

on the security of a mortgage on representations by the insolvent that the 

property mortgaged was unincumbered, whereas as a matter of fact the 

property had been previously mortgaged. The opposing creditor had not 
obtained a decree on his mortgage. 

Mr. H. Mitter^ for the insolvent. 


Mr. Dunne and Mr. K. Ghoivdhry, for the opposing creditor, the 
second mortgagee. 

C974] Mr. AvetooiUy for the first mortgagee. 

Mr. Dunne asks the Court to deal with the insolvent under s. 51 of 
the Insolvent Act. 

Stanley, J. The evidence you have adduced is amply sufficient 
to enable me to deal with him under s. 51. I cannot send him to jail 
under that section. The case o\ In re Mancharji Birji Beadymoney (1) 
points out the course to be taken under s. 51. 

Mr. In that case I will otfer no evidence and will leave the 

matter to the Court. I wish to point out that the opposing creditor has 
not obtained a decree. An order under s. 51 can only be made when the 
opposing creditor has obtained a decree. In this case there is no decree, 
but the creditor must sue and after obtainiog his decree then execute. It 
IS clear that the provisions of the section require that the creditor who 
^poses should be in a position to apply at once for arrest of the insolvent. 

discharge of the insolvent should be postponed till he has been 
h?Win« months or two years the creditor by delaying in 

T bis decree may keep the proceedings open 

^'^aehaitely. Samar apurtv. Parry and Co. (2). 

opposing creditor is admitted and I 
submit that the creditor is in the same position as he would be in if he 
had obtained a decree. 


OKDER. 


Stanley, J. In this matter it has been clearly established that the 
insolvent procured two loans amounting together to Es. 9,000 unon the 
false representation that the property which formed the security ‘for the 
loans was free from all incumbrances. The property, or a portion of the 

mortgaged the year previously to secure a sum of 
Es. 4,000. It 18 apprehended by the puisne mortgagee that the mortgaged 
property will not realize sufficient to satisfy the three mortgages and he 
opposes the discharge of the insolvent upon the ground of the fklse and 
fraudulent representation made to him and on the faith of which he 
advanced his money. No other creditor is opposing [97S] the discharge 

of the insolvent. I regard the conduct of the insolvent as very reprehen- 
sible and I cannot overlook it. 

Under the circumstances I grant a personal discharge as regard all 
the creditors save and except creditor No. 2, and as regards creditor No. 2 


(1) 5 B.H.C.O.C. 55. 


(2) 13 M. 150. 
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I shall apply the provisioDs of s. 51 of the Insolvent Act. It appears to 
me reasonably clear upon the reading of that section of the Act that I 
have DO power to order the immediate commitment of the insolvent 
inasmuch as the creditor No. 2 has not placed himself in a position to 
issue execution against the insolvent. In the case of In the matter of Man- 
charjiHirjiEeadymoney (1) it was held that such an order of adjudication 
does not in itself operate as an order for the imprisonment of the insolvent, 
but the detaining creditor if he wishes to arrest the insolvent, for the 
period prescribed by the Court, must, if he has not already done so, 
place himself in a position to issue execution against the insolvent. Accord- 
ingly. I can only make a prospective order, viz., that as to creditor 
No. 2 the insolvent shall be entitled to be discharged as soon as he shall 
have been in custody at the suit of that creditor for the period of six 
months. The effect of this order may be that if the debt be satisfied 
out of the proceeds of the sale of the mortgaged properties or otherwise 
no proceeding may be taken by the creditor No. 2 to enforce this order ; 
but I abstain altogether from saying that the effect of payment will be to 
relieve the insolvent from the penalty prescribed by this section. 

Attorney for the insolvent : Babu Sashi Sikhar Banerjee, 

Attorney for the opposing creditor : Babu Ga^iendra Narayan Dutt. 


% 


(1) 5 Bom. H.O.O.C. 56. 
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Abandonment. 

See CO-SHARERS, 26 C. 553. 

Abetment. 

(0 Pee Forgery, 25 c. 207. 

(2) See Sanction for Prosecution, 26 C. 359. 

Abusive Language. 

A'jtiou for— See SLANDER, 26 C. 653. 

Abwab. 

Stipulation for payment of— See ACT VIII OP 1885 (BENGAL TENANCY), 26 C. 
611. 

Accident. 

Loss by—See ACT III OP 1865 (CARRIERS), 26 C. 398. 

Accounts. 

(1) Adjustment of, whether necessary— See CONTRIBUTION, 26 C. 254, 26-2.N. 

(2) Agreement to pay on, when settled — See JURISDICTION, 26 C. 715. 

(3) Piling of— See ACT V OF 1881 (PROBATE AND ADMINISTRATION). 25 C. 250. 

(4) General falsification of— See PENAL CODE (ACT XLV OF 1860), 26 0. 560. 

(5) Liability of licensed vendor for keeping incorrect — See ACT I OF 1878 

(OPIUM)^ 26 C. 671, 

(6) See Mortgage (Redemption), 26 C. i. 

Accretion. 

, To parent estate, assessment of rent in respect of — See LANDLORD AND 

Tenant, 26 0. 739. 

Accused. 

(l) Person, pr&judice to— See Attempt, 26 C. 863. 

(■2) Person, right of, to transfer of case' — See MAGISTRATE, 26 0. 786, 

(3) Person, statement of— See EVIDENCE, 26 G. 49. 

(4) Right of— See Witness, 25 C, 863. 

Acknowledgment. 

(1) Of debt— See JURISDICTION, 26 C. 715. 

(2) Of debt— See LIMITATION ACT (XV OP 1877), 25 G. 844 ; 26 0. 51, 204. 

Acquiescence, 

See Settlement, 26 C. 792. 

Acquisition. 

Of land, time of— See LAND ACQUISITION ACT (X OF 1870), 25 C. 194. 

Acquittal, 

See PENAL CODE (ACT XLV OF 1S60), 26 C. 660. 

Act. 

Effect of repeal of— See ACT V OF 1876 (REFORMATORY SCHOOLS), 25 G. 333. 
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I,— Imperial Acts. 

Act XXXIl of 1839 (Interest). 


Page 


(1) See Compromise, 26 C. 955. 

(2) S. l—Certificate of the Administrator Getieral registering a debt— * Written 

instrument.'^'—A certificate of the Administrator-GeDeral admitting a debt 
to be due is not such a “ writcen instrument ” as is contemplated by the 
Interest Act (XXXII of 1839), because the amount mentioned therein is 
not payable by virtue of the certificate which merely purports to cattily 
tha registration of the amount of the admitted debt for the purpose of 
convenience in administeiing the estate. OMRITA NATH MiTTER v. 
Administrator-General of Bengal, 25 0. 54 

Act IX of 1847 (Bengal Alluvion and Dlluvion). 

See Landlord and tenant. 26 0. 739. 


Act XI of 1855 tThe Mesne Profits and Improvements). 

8. 1— See Landlord and tenant, 26 C. 739. 

Act XXVIII of 1855 (Interest). 

S. 2— See Interest, 26 0. 300. 

Act XXXI of 1858 (Bengal Alluvial Land Settlement). 

See Landlord and Tenant, 26 0. 739. 

Act XXXV of 1858 (The Lunacy, " District Courts ")• 

See Lunatic, 25 0. 585. 


Act XL of 1858 (Minors). 

(1) See Limitation act (XV of 1877), 26 0. 51. 

(2) 8. 38— See GUARDIAN. 25 C. 909. 

Act X of 1859 (Bengal, Rent). 

See Landlord and Tenant, 26 C. 761. 


Act XI of 1859 (Bengal Land Revenue Sales). 

(1) Ss. 3, 8. 33— See SALE, 25 G. 833. 

(2) 8. 13— See LiS PENDENS, 26 C, 966. 

(8) 8. 28— See ACT VII OP 1880 (PUBLIC DEMANDS RECOVERY. BENGAL), 
26 0.414. 

# 

(4) 3. 33— See JURISDICTION, 25 0. 876.5 

(5) 8. 33— See Right of Suit, 25 0. 86, 

(6) 8. 34— See IlMITATION. 25 C. 283. 

(7) 8. 36— See BenAMI TRANSACTIONS, 26 C. 9t0. 

(8) 8. 37— See REGULATION I OP 1886 (ASSAM LAND AND REVENUE REGU- 

LATION), 26 0. 194. 

(9) 8. 64— See LiS PENDENS, 26 0. 966. 


Act XIII of 1859 (Workman’s Breach of Contract), 

Ss, 1, 4 Breach of contract— Jurisdiction of Presidency MagistraUs—'^ MagUirata 
of PoHct'^—Crivu Pro. Code {Act X cf 1882. s. 3).— A Presidency ^lagistrate 
of Calcutta may lawfully take cognizance, under 8. 1 of Act XIII of 1869, 
of a complaint in respect of a contract made in Calcutta, the breach of 
which has been committed beyond the local jurisdiction of his Court, 
The expression " Magistrate of Police” in s. 1. Act XIII of 1859, means 

Pre^doncy i^Iagistrate. ” LAL MOHAN CHOWBEY v. HARI CHARAN 
Das BAIRAGI, 25 G. 637 

Act XVII of 1864 (Official Trustees), 

8. 10— See PRACTICE, 25 0. 856. 


Act III of 1865 (Carriers). 

Ss.6,Q and d~Nrgligence-Accident, Loss by-Burdnx of rrocf in a suit 
damages for ron-deliven/.-Tho plaintiffs sued a company. 4ho weT 
mon carriers tor damages for the non-delivery of goods entrusted to I 

“ by fife having taken place on I 

the company ’s flat when moored off the place of destination. How th 
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Act 111 of 1865 (Carriers)— (CoJicZwdfirf). 


originated was not shown. The company did not prove absence of negli- 
genca on their part, nor was there placed before the Original Court a case 
inconsistent with their negligence. The Judicial OomiSittee dismisseran 
appeal from the decree of the Appellate High Court, whioh proceeded on 
the 9th section of the Carriers' Act (III of 1865), that Court having 
taken the non-delivery as plaoing the burden of proving absence of nesH^ 
genoe on the oarriep. There were facts showing that no adequate means 
♦u provided by the defendants for extinguishing a fire on board and 

that the watch was inefficient. The defendants, accordingly had failed to 
exonerate themsdves. THE Biveks Steam Navigation Company 

V. CHOOTMULL DOOGAE. 26 C. 398 (P.C.) = 26 I.A, 1 = 3 c!w,N 145 .! 

Act I of 1869 (Oudh Estates), 

(1) SMkment of estate~A settUd with onlerms imposing a trust on 

htm-Second summary settlement. ISbS-EJ^ect of the confiscation- sl his 
of the Government.-k sanad-holding talukhdar. whose name haf been 

^ conformity with the Oudh Estates Act 

1869, holds the fafttfch subject to such trusts as have been validly created’ 

At annexation four descendants of a Muhammadan proprietor were fntt 

tied in equal shares to the ancestral estate, whioh in 1858. at the second 
summary settlement, was settled with the only one of the four whrore 

Officer. The settlement with him^ as 

ml upon terms provid- 

ing that the absent oo-sharers on their return should obtain their shares 

This accorded with his application expressing his willingness. Held that 

talukhdar had become a trustee fer the pJlintiS 
m respect of his share depended on the terms on whioh the estate hari 

granted to the talukhdar by the Government at the second summary settle- 
ment,it liavmg absolute disposal as a consequence of the con- 

fisoation of March 1858. The trust was not affected by the sanad No 
special provision as to the oo sharer’s return, or admlLion to share had 
been deeined necessary by the Chief Commissioner, who authorized the 
se^ltlement with the talukhdar in reliance on his assurance. The right of 
the oo-sharer, who returned in 1659, was accordingly established Hasan 

M-7 si; pTj“T “ ‘=' C W." 

(2) Talukdari estate under— See WILL, 25 C. 816. 

(3) 5. Estate of a moad-holding talukhdar— LineaZ h. 

within s. 33 of Oudh Estates 
Withdrawal of a voluntary admission.^The title to a talukhdari 
devolving upon a single heir by a custom of lineal nrimno^f / ^ ^ 

settled with, at both the summary settlements. By primogeniture 
whether lineal or by proximity of degree (of whioh latter kind therf was no 
evidence as to its being the customary one) he was the heir. To him a 
sanad had been granted, and the talukhdari bad been eniered in 
under the Aot of 1869. On the other hand it was urged that JL* ^ 
was consistent with the existence of a trust for the VoL&t o/ thl r 
talukhdar’s uncles of whom the defendant was the survivor they havin J 
assented to the recognition of a nominal title in their nephew. Veld that 
in inten ion as well as in form the grant of the talukhdari had beenmadl 
absolutely to the sanad-holding talukhdar. In regard to the sUt^ of 
things before annexation, it might have been questioned whether or no/ 

^e property was being hold benami at that time. But after tba OnAh 
Estates Aot, 1369. had become law, the title showu by the plaintiff must 
prevail, and he must recover the estate, unless a trust for ?he defen^Ml 

should have been established. There had been no oonsideratiorgivtn 
and there was nothing to create a trust. There had been no transfix no 
estoppel, and no bar by time. In 1868 an award had been made by a 

boay of fflfuft/iifars as arbitrators Within 8. 33 Of the Act between 

hers of the family other than the present disputants. Tffis as w“l m 
«; ay,5.«f-ar.of one of the village of the talukh was admissible as erdenoe 
Of what was the custom in regard to its devolution. In 1379 the plaintifi 
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Act I of 1869 {Oudh -{Concluded), PAGE 

had, on his brother’s death, while admitting “the custom prevailing in 
my family of fjadinashini, ’’ joined in a petition that the defendant’s name 
should be entered dakhil khartj in the revenue records. Held, that there 
might be a withdrawal of any gratuitous admission, unless there should 
be some obligation nob to withdraw it ; that there was no such obligation 
here ; and that there had been no proof of any title upon which the 
admission could rest. MUHAMWAD IMAM AH KHAN v. IIUSAIN KHAN, 

26 C, 81 (P.C.) = 25 I.A. 161 = 2 C.W.N. 737=7 Bar. P.C.J. 432 ... 656 

Act XXI of 1870 (Hindu Wills). 

(!) Position of executor of Hindu will before passing of — See HINDU LAW 
(WILL), 25 C. 103. 

(2) See Hindu Law (Will), 25 C. 911. 

Act II of 1874 (Administrator General’s). 

(1) S. 12— See Letters op administration, 25 C. 404. 

(2) Ss. 18. 26, 27, 29, 52, 54— See WILL, 25 C. 65. 

(3) S. 35— ’Right of creiiior^ immediate payment in full if assets sufficient — 

** Rateable paytnent,*' Meaning of — Cosfs- Meaning of shall be liable to 
pay "^Succession Act {X of i8G6), s. 282— Prohafe and i4d?)iinis(rafio?t 
Act (V of 1B81), 5. 104. — In a suit by a creditor, if his demand be uncon- 
tested or proved and the executor admits assets, the plaintifi is entitled at 
tbo bearing to an order for immediate payment without taking the 
accounts. The admission of assets for the payment of debt is also an ad- 
mission of assets for the purposes of the suit and extends to costs if the 
Court thinks fit to give them. There is nothing in s. 35 of the Adminis- 
tfator-General’s Act (U of 1874) which qualifies or restricts or otherwise 
interferes with the right of a creditor to demand immediate payment of 
bis claim in full when tbo realizable assets in the bands of the Adminis- 
trator-General are sufficient for the immediate payment of all claims in 
full. The “ rateable payment ” referred to in the above section, as well as 
in 8. 282 of the Succession Act (X of 1865). and in s. 104 of the Probate 
and Administration Act (V of 1881), is rateable payment out of the assets ; 
it is nowhere provided that it shall be made out of the nett income of the 
estate or any other specific part of the assets. The language (“ Shall bo 
liable to pay the costs”) used in cl. 1 of 8.35 of the Admioistrator- 
Goneral’s Act (II of 1874) shows that it was inteuded, not to impose upon 
a creditor to whom the condition of exemption was inapplicable, an abso- 
lute obligation to pay the costs of the suit, but to leave a discretion to the 
Court to relievo him of the obligation if the circumstances of the case 
required it. OMIRTA Nath MITTEU v- ADMINISTRATOR-GENERAL OF 
BENGAL, 25 C. 54 .. 37 

Act XIV of 1874 (Scheduled Districts). 

8. 6— See REVISION, 26 C. 874. 

Act V of 1876 (Reformatory Schools). 

Ss, 2 and 7 and (VIII of 1897), s. 1, els, 2—3 and 8— Grim. Pro. Corft* X of 
1882), ss, 3 and 399 — Grim. Pro. Code lAct X of 1872), s. 318 — 

General Clauses Consolidation Act (X of 1897) — E[feet of the repeal 
of a repealing statute— Construction of statute, — The accused was oonvioted 
of an oflonco under s. 457 of the Penal Code by the Deputy Magis- 
trate of Barisal, who found that the accused was a boy of fourteen or 
fifteen years, decidedly under sixteen, and passed the following order: 

“ I find Ahmad Ali, boy, guilty of house-breaking by night for the purpose 
of committing theft, and instead of being imprisoned in the jail under 
8. 457 of the Penal Code, I direct under s. 399 of the Grim. Pro. Code, aud 
B. 7 of Act V of 1876, that Ahmal Ali be confined in the Calcutta Refor- 
matory for two years for training in some branch of useful industry.” Beld^ 
that the order could not be sustained under s. 7 of Act V of 1876, as that Act 
had been repealed before tbo date of the order and the commission of the 
ofienoo, nor under s. 8 of Act VIII of 1897, as the order does not comply 
with the provisions of the latter Act. Held, further that 8. 318 of the 
Crim. Pro. Code (Act X of 1S72) hiving been rep.'aled by s. 2 of Act V of 
1876, the corresponding s. 399 of the present Grim. Pro, Code (Aot X of 
|8b2^ must also bo held by virtue oi s. 3 of the Code to have been repealed 
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Act V of 1876 (Reformatory Schools)— [Concluded). 

in the provinces including Bengal, to which Act V ol 1876 was extended, 
ine repeal of a Statute repealing another statute does not revive the re- 
pealed statute. The law in India as embodied in s. 7 of the General 
Clauses Act (X of 1897) is the same as the law in England. DEPUTY 

Legal Remembrancer v. Ahmad ali, 25 C. 833 = 2 C.W.N. ii 

Act XVII of 1876 (Oudh Land Revenue). 

(1) Ss. 52,53 -Claim to resume grant. -K proprietor in Oudh claimed to resume a 

perpetual lease as having been granted by his ancestor at a favourable rent 

circumstances, contem- 
plated by s 52 of the Oudh Land Revenue Act,” XVfl of 1876 so that 
. the grant was resumable. Held, that the claii failed. The undefined 

h ™®'°'‘8®ment, and other payments incidental to the 
hetlon f I'ave been such as to make the rent paid a reasonable one as 

rent had rfb fir o favourable nature of the rate of 

?5“c.\t9 (Rc1 = 7^tt'p!‘,^‘^J. 350 """" 

(2) Ss. 121 ^2S— Transfer of share of under^prcprietors in arrears of rejit—Rinht 

to ^nterest on rent from transferee -Oudh Rent Act (XXII 0 / 18S6) s 14i^— 

de?auUif/?“f 123. the 'shaias"of 

t ® uader-proprietors were transferred to three of them who 

the suit was brought by the superior proprietor 

he taluhhdar, m whose estate the mehal was comprised, against the 

rAhe ah'^’' “t under-proprietors for arrears of rent accrued while the term 

Oifdb T “'8 provision in s. 123 of 

not Revenue Act. 1876, to the eSeot that such transfer shall 

rffeot of the CO sharers of the mehal, had not the 

l^bi i^v ?or other than the three transferees with any 

liability tor rent accrued during the term ot the transfer. Interest was 

also claimed, but as to this it was held that under-proprietors were not 

for n? 0 nr‘*J““f the Oudh Rent Act, 1886,1 141, providing 

payment of interest on tents due from tenants. MUHAMMAD Mehndi 

Act I of 1878 (Opium). 

8s, 5 and ^—Licensed vendor, liabilih/ of nndpr ^ q i... • 

aie oontamea in I? orm No. 1 made under r. l.'S TTnAar o^f lo ra* 

hronan^f “ daily correct account showing 

the quantity of Opium received and sold and other details Arf ifl 

• T “i k“ °t »“y of the conditions oontained'inVe fori^ or 

imposed by the Opium Act the license may be cancelled. The petitioner 

a licensed vendor of opium, was convicted of having kept incorrec^aooounta 

in contravention of the rules made under s. 5 of the Opium Act, and hal 

ing thereby committed an offence punishable under s. 9 of that Act He 

was sentenced to pay a fine of Rs 200 and in default of payment to 

undergo rigorous imprisonment for four months. Held, that the conviction 

and sentence must be set aside, there being nothing in any of t^S 

made under a. 5 of the Act which would make the preparation of an incor! 

reot account punishable under s. 9. Umesh CHUNDER Ghose v Oijppn 
Empress, 26 0. 571 = 3 C.W.N. 365 ii-n v:riiubE V. yoEEN- 
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Act XVIII of 1879 (Legal Practitioners), 


P pleader to recover fee from hh client-Contrael Act (IX 
0 / 1872), 5. iO— Provincial Small Cause Courts Act s 25 -.Th« r }„! 

frlrlmT’ T * ^88^8' reoovtfng 

a lee from h.s client when no contract in writing is made. SAEAT Ohan® 

■ 'DRA ROY CaOUDHRY V. CHUNDRA KaNTA BOY 25 G. 805 ^ 
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GENERAL INDEX. 


Act V of 1881 (Probate and Administration). 

(1) See HINDU Law— Inheritance, 25 C. 254. 

(2) Sa. 2, 4— Sea HINDU LAW (WILL), 25 C. 103. 

(3) S. 25— See PROBATE, 26 G. 634. 

(4) Ss. 40 and 90— Letters of Adjninistration—E (feet of transfer of immoveable 

property by a Hindu widow with the Judge^s sanction, on obtaining Letters 
of Administration — Legal necessity— Fraudulent representaii^x An alie- 
nation made with the permission of the District Judge by a Hindu widow 
who had obtained letters of administration in respect of the estate, is valid 
as an absolute alienation under s. 90 of the Probate and Administration Aot 
(V of 1881), irrespective of the existence of legal necessity. KAMIKHYA 

Nath mukerjee v. Hari charan Sen, 26 0. 607 

(5) S. 52— See PROBATE, 25 C. 340. 

(6) S. 90-See HINDU LAW (WILL), 25 C. 103. 

(7) S. 98— Ac/ VI of 1889, s. 15, Amending Act V of 1881— CoHs/rac/ion oj Ac/— 

Meaning of the words an occount.”— The provisions of a. 98 of the Pro- 
bate and Administration Act that an executor shall, within one year 
the grant of probate or letters of administiatiOQ or within such further 
time as the Court may from time to time appoint, eihibit an account of 
the estate,** mean that one account is to be exhibited and not a series of 
aooounts from time to time ; the words ** from time to time appoint 
relating to an extension of the period within which an account is to be 
exhibited. MOHESH CHANDRA BHUTTACHARJEE v. BiSWA NATH 
BHOTTACHARJEE, 25 C. 250 = 1 C.W.N. 646 

(8) 8. 104— See ACT II OP 1874 (ADMINISTRATOR-GENERAL’S). 25 C. 54. 
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Act XV of 1881 (Indian Factories). 

As amended by Act XI of 1891. ss. 15 {g) and proviso (1) 17— Bengal Municipal 
Act {Bengal Act III of 1884), ss. 320. 321— Liability for iieglecting to keep 
a factory in a cleanly state — Grim. Pro. Code {Act X of 1882), s. 537— 

Nuisance — Sanction. — The Inspector of Factories having found the latrines 
of the Hastings Mill within the Serampote Municipality in a filthy 
state instituted a prosecution against the manager of the mill, but the 
proseoution failed. He then prosecuted, as representing the Municipal 
Commissioners of Serampore, the Chairman of the Municipality, who, 
on conviction, was fined Rs. 200 for " negleoting to keep the factory free 
from eifluvia arising from a privy*’ under the provisions of the Factories 
Aot and of the Bengal Municipal Aot, s, 320 : Held, that the conviction 
of the Chairman was unsustainable on the finding that the Municipality 
and the occupier of the factory were jointly responsible. HeZd, futther, 
that it lay upon the ocoupier of the factory as being primarily liable for 
breach of any of the provisions of the Factories Aot to give the striotest 
proof of oiroumstanoes exonerating himself from the liability in order to 
fix it on any other person. CHAIRMAN OF THE SERAMPORE MUNICI- 
PALITY V. INSPECTOR OP Factories, Hooqhly, 25 C. 454 ... 301 

Act XV of 1882 (Small Cause Courts Presidency Towns). 

S. 26, sub ss. 2, 3, 4, ss. 28, 37 and 61 and G2—AUachtnent— Claim 6j/ mortgagor * 
in execution proceedings in Small Cause Court — Civ, Pro* Code (Ac/ XIV 
o/ 1882).ss. 278.279, 280,281. 282 and 293— Presuitney Small Cause 
Court, Rules of Practice. 49, 60, 61— TiZed huts — “ For the purposes of exe- 
cu/ion,** Meaning of— Question of Title — Res judicata* — An order made 
upon a claim to attached property filed in the Small Cause Court of Cal- 
cutta in a proceeding under s. 278 of the Civ. Pro. Code ia ** an order 
made in a suit,’* within the meaning of a. 87 of the Preaidenoy Small 
Cau^e Courts Aot (XV of 1882), and is final, subject only to the right to 
apply for a new trial. The words of s. 28 (Aot XV of 1882) “/or the pur- 
poses of execution ** must mean for all purposes of ezeoution, inclusive of 
the purpose of determining objections made to attachments. Tiled huts 
for all the purposes of execution are therefore moveable property under 
the section. The Small Cause Court has full power and authority to deter- 
mine the question of title under a mortgage over attached property, and 
that question is, fhoreforo. res judicata. DENO NaTH BATABYAL V, 

NUPFER CHUNDER NUNDY, 26 C. 778»3 C.W.N. 590 lOW 
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GENERAL INDEX. 

Act VllI of 1885 (Beng^al Tenancy), 

(1) See Landlord and Tenant, 25 c. 36. 

( 2 ) s. 7“8ee Enhancement, 26 C. 832. 

of a tenure in execution of decree not for arrears of 
rent Effect of non-payment of landlord's fee or the lee for service of 

thfl R ^i°nn ^o,ndlord before the confirmation of sa^e.— Under s *13 of 

and thfl '®“*> <3"® 'n respect thereof 

fore thfl flffi ^-12 of the said Act is not pa.Tbe; 

KrishL ‘'^® ®“'®’ ‘‘’® ®*'® '® 'D'-al'd. Babab*^ALiV 
KRIShnamanini Dassi. 26 C. 603 = 3 C.W.N. 531 

It! o of 0^ >882), 26 C. 727. 

{5 S. 25-See LUHTATION ACT (XV OF 1877), 26 C. 564. 

29— iandfori and Tenant— Suit for rent— Enhancement of rent— 
and he paid rent It Pay an enhancement of rent. 

teriSsH i "f r " 

ment was madfl ^ ®aid enhance- 

quent enh^cemlnt ®'®° “®‘ bar a subse- 

previous contt“s onW an t years from the date thereof, as the 
upon the defendants EM also ao^ binding 

the enhancement was mort t han't wo^‘ao“''‘“^ ®'- ®' 29.®® 

ftainfiaf was bad in law if the rent then”"** ’^“P®®- ‘he registered 

paid is partly enhanced and irtT, 'a *' ‘t® '®°‘ be 

having regard to proviso (11 of = ^ ^“r®®®®*! rent. Eeld, further, that 

plaintiff would at anv rati fie “'®° ‘*’® Provisions of s. 27. the 

recover rent at the rate^oa^d hi the '“a® be entitled to 

(7) S "triT MATlVA“RKrB!°25T®78f ^®“"- 

To?:rf r^^^f^-^^rease m the amount^f 

S. 29 of the BengaTTlnrnci Act *” ®«res.- 

rent, and not to\n inorerse^in the^amonof ^ ®.“t, ’“®'^®®re'n the rate of 

of the area. 8ATISH CHnNnuA niT>T ^®°*' ^7 reason of an increase 

333 ^^HDNDRA Giri V. KabirADDIN MaLLICK. 26 C. 

!q1 ^^NDLOED AND TENANT. 25 C. 75. 

-8.l8^“cilnro7tt\l*;fr into force 

SHUT v’. t‘NiliSHOBrpi^.^rc?lt^^^ " retrospeotive. GUBU 

(10) 8. 60 — See ENHANCEMENT, 26 C 617 

"" s^3?!SSiSSSSi~^?s 

raiyats were holdrng af filed raL ft fJt .nA that the 

^;ratyats holding at fixed rates.” Dulhin GOLAB KOER°f 

KURMI, 26 0. 744 iP.B.) = 2 C.W.N, 680 KOER v. BALLA 

(12) S. 52 — See LANDLORD AND Tenant, 26 0. 739, 

(13) 8. 53—866 Res Judicata, 25 c. 571 . 

(14) 8. 60-See Act VII OP 1876 (LAND Begistbation. Bengai.). 26 0. 712. 
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GENERAL INDEX. 


Act VIII of 1885 (Bengal Tenancy)— {Continued), 

(15) 8. 61— See LANDLORD AND TENANT, 25 C. 289. 

(16) S. 65— See CiV. PRO. CODE (ACT XIV OP 1882), 26 C. 727. 

(17) 8. 65— See LANDLORD AND TENANT, 2G C. 103. 
fl8) B. 65— See Sale. 26 C. 937. 

(19) S, 66. ds. 2 and 3 and Chap. XlV-Landlord and Unant-Suxi for 

arrears of reni-E.recu(ion of decree lor 

Extension of time for v^y^nent-PiT PrINSEP and ^^NEBJEE JJ.-The 

extension of time aulborised by s. 66, cl. 3, of the Bengal ^ 

can be granted by the Court after the decree, and not only vfhen framing 

the decree under cl. 2 of that section. Per RAMPINI, J. 

PriNSEP and BANERJEE, JJ.— The decree for ejectment passed under 

s. 66, cl. 2, of the Bengal Tenancy Act need 

as to the ejectment being avoided by payment within fifteen days 

from the date of the decree. These terms are rather in the nature of a 

direction to the Court of execution. Per PRINSEP, J.— The application 
for such extension of time may therefore be made by the judgment-debtor 
on a mere petition, and not in the form of an application for ^^lew of 
judgment, BODH NARAIN v. MAHOMED MOOSA, 26 C. 639-3 O.W.N. 628. 

(20) Ss. 66, 19— Suit for arrears of rent brought before expiry of Bengali 

Right to eiect tenant— Under-raiyats-Permanent mokiirart lease-EjecU 
Where a suit is brought before the expiry of the Bengali year in 
respect of the arrears of rent for that year, the landlord is not enhtled 
to eject the tenant under s. 66 of the Bengal Tenancy Act. GURU UASS 
SHUT V. NAND KISHORE PaL, 26 0. 199 
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(21) S. 67— See INTEREST, 26 C. 130. 

(22) Ss. 67, ns— Suit for arrears of rent and interest at an exorbitant rate— Rxile 

relating to hard and unconscionable bargain — JAability of a purchaser of a 
tenure at a sale for arrears of rent to pay interest. — A stipulation for the 
payment of interest at an unusual and an exorbitant rate cannot bo sup- 
posed to be an incident of a tenancy which would attach to it even after a 
sale for arrears of rent. In execution of a decree for rent against a tenant 
who held under a kubriliat, dated March 1880, the plaintiff put up the 
tenure for sale and the defendant purchased it on the 20th November 
1891. Subsequently a suit for rent with interest at 225 per cent, pet 
annum, specified in the knbnJiat executed by the former tenant, was 
brought by the plaintiff against the defendant. The defence wa^s that the 
plaintiff was not entitled to interest at such a high rate. 7 “® 

plaintiff was not entitled to recover interest at the rate claimed, it being 
an exorbitant one and not an ordinary incident of a tenancy. Held also, 
that in such a case the rule relating to hard and unconscionable bargains 
should apply, and the plaintiff would bo entitled to interest at 12 per 
cent, per annum, being the ordinary rate of interest for arrears of rent. 

Per Ramtini, J.— By the sale of an ordinary raiyati tenancy for arrears 
of rent, a new contract is created between the auction^purohaser and the 
landlord at the date of the sale ; therefore in a case where the tenure was 
sold after the Bengal Tenancy Act came into operation, and a suit was 
brought by the landlord for rent with interest against the auction-pur- 
chaser, the provisions of s. 67, read with s. 178, sub-s. 3| ol, [h) of 
the Bengal Tenancy Act, would apply. KALI NATH SEN v. TRAILO- 
KHYA Nath Roy, 26 C. 315 = 3 C.W.N. 194 ••• ^ 

(23) Ss. 72, 73-Soo LANDLORD AND TENANT, 25 0. 445. 

(24) S. 73—800 CIV. PRO. CODE (ACT XIV OF 1882), 26 0. 727. 

(26) Ss. 74 and 179 — for payment of ahnab — Permanent /«niirc- 
holder, — The defendant, a fiurjuaDiidar, stipulated in the for the 

annual payment of Rs. 4 in lieu of certain quantities of jack fruit, bam- 
boos and fish. This stipulation was contained in a clause perfectly 
distinct from that containing the payment of rent which was payable 
quarterly. Bold |i) such a stipulation is a stipulation fox the payment of 
an nbwab\ (ii) Astipulation for the payment of an under a 

permanent mokrtrari lease is valid, and s. 74 of the Bengal Tenancy Act 
does not control s. 179 of the Act. KRISHNA CHANDRA SEN v. SUSHILA 
SOONDURY DASSEB. 26 0. 611=8 C.W.N. 608 ^ 
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Act VIII of 1885 (Bengal Tenancy)— (Con^in^ica), 

(26) S. 85-Landlord and Unani— Sub-lease of a raiyaii holding, by a registered 

tmtrument for a period of more than nine years, whether valid.— A sub- 

IhniLh^^ without the consent of the landlord 

though created by a registered instrument, is altogether void under s. 85 

MONDUU 2fc 46“““'^" 

(27) S. 88— See Landlord and Tenant, 25 c. 53 i. 

(28) S. 88— Transfer of a portion of occtcpancy holding— Custom— Ejectment- 

Possession. The transfer of a portion of an occunaDcy holding L contrary 

a^d ‘th ‘‘ f Tenancy Act VIII o^ 

1885, and the existence of a custom in a particular place by which such a 

ho.ding IS transferable IS immaterial, and gives no right to the tral 

K0;%^^cr“26‘ SIKOH V. GIL./™ AKBUT^l 

(29) S. 89 — See LANDLORD AND TENANT, 25 C. 131. 

(30) Ss. 103 143, 189-iJufes framed under s. 189 of the Bengal Tenancy Act— 

Whether proceedings under s 103 0 / the Bengal Tenancy Act are suits 
^iwem landlord and tenant— Code of Civil Procedure {Act XIV of 1882)— 
Review of judgment.— Proceedings under e. 103 of the Bengal Tenancy 

Act are suits bel ween landlord and tenant within the meaning of ^ 143 

by virtue of the rules framed under s. 189 of that Act therefore the 
a^r^In 'r“^ M P>^ocedure relating to review of judgmeut 

CH^N S, 2Vc! MIANCHOWDHEY V. DURGA 

(31) S. 104— See Appeal (Second appeal), 25 C. 146. 

(32) 3, 104— See ENHANCEMENT, 26 C. 6l7. 

(33) Sa. 104. 106, 108— See Appeal (Second appeal). 25 c. 34. 

(34) Ss. 105, 106, 108— See Appeal (Second Appeal), 23 C. 556. 

(35) Ss, 113, 115— See Enhancement, 26 C. 617. 

(36) S. 116— Zeraib Raiyat brought on zerait land by lessee Riahf nf «« 

of Occupancy-Liability io eSm^t - 

fs h“^ugtt‘t«t-riru?:rar.j^ :7"-f 

uoreicup\'S o/thVsaTdZd^an/ Z“b‘'' o<=oupancT or 

KTo A® 

(37) Ss. 121 and 140— for compensation for illegal distraint A ^ t 

oompensation for illegal distrainf J ^n^ — A suit for 

«.M. . ..1. .1 U.1. .tad, s,„„H .'paSS s”S; 

(38) S. 144 See Appeal (Second Appeal), 26 0. 842. 

(39) S. 148, cl. ih)— Assignee of decree - Trustees applying for execution tor h.r. 

fit of assignor’s heir. -The word " a88ignee,’^s used in s T/Zo/ fAi nf' 
the Bengal Tenancy Act, does not include tpnafeoc ™w 

under an assignment which is not for thefr own bene^fc7Vt7o?fh*^l°'®^ 
fit of the heir of the assignor Chhatrapat ‘^rNr’-cr rii-v 
BOTHBA, 26 0. 730=4 C.W.N. 446 SiNGH v. GOPI CHAND 

(40) &. 148, cl. {h) Rent decree — Decree for arrears of rent A’nniijrrttAn^ * 

decree-Gode of Civil 

which was obtained by a landlord against a defanifin A ® t® x 
of rent which accrued due between the date of the sfle*of”thB*7 
executien of a previous decree for arrears of rent and ?ha date 0/^0/.“ 
firmation of such sale, is barred by el. (h) of s 148 of the m 

Act. as being one for the execution of a decree for atears of r!n? /fS“°®y 

MOYI Banebjbb V. Sdrbndra Nath Mookerjeb, 26 0 . 176 

(41) B. 153— See Landlord and Tenant, 25 0. 671, note. 

(42) S. 153— Bee Res Judicata, 26 0. 57i. 
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GENBEAL INDEX, 


Act VIII of 1885 (Bengal Tenancy)— (ConcZwdcii). 

(43) S. 155— See LIMITATION ACT {XV OP 1877), 26 0. 564. 

(44) S. 157— See LANDLORD AND TENANT, 25 C. 324. 

(45) S. Of service of notice— Annulling of incumbrance— Property in 

possession of a person other than the j)U7‘Crt(i5cr.— Service of notice under 
e. 167 of the Bengal Tenancy Act has the eSeot of annulling an incum- 
brance. It 18 not neceaeary for the purchaser to bring a declaratory suit 
to have it declared that the incumbrance is annulled. The incumbrance 
would be annulled even if the property be not at the time of the service of 
the notice under s. 167 in the possession of the purchaser but of somebody 
else. PKAEI LAL ROY v. MOHESWARI DBBI. 25 C. 651 


paob 



(46) S. 174— See Civ. Pro. code (Act XIV of 1882), 26 C. 449. 

(47) 8. 174— See SALE, 25 0. 216. 

(48) S. 179— See ACT VIII OF 1885 (BENGAL TENANCY), 26 C. 315. 

(49) S. 178-See RIGHT OF OCCUPANCY, 26 C. 184. 

(50) S. 178, 9ub-8. 3. cl. (;i)-See INTEREST. 26 C. 130. 

(51) S. 179 —806 INTEREST. 26 C. 130. 

(52) S. 181— See LANDLORD AND TENANT, 25 C. 131. 

(53) S. 183—860 RIGHT OF OCCUPANCY, 26 C. 184. 

(54) 8. 188— See Oiv. PRO. CODE (ACT XIV OF 1882), 26 C. 727. 

(55) S. 188— See ENHANCEMENT, 26 G. 832. 

(661 S. 188— See LANDLORD AND TENANT, 25 0. 324. 

(67) 3. 188— See SALE, 26 0. 937. 

(58) S. 188 — Right of fractional co-sharer to wiainfam a swif for enhancement of 
rent — Agreement with fractional co sharer topay rent separately ^Effect of — 

Joint landlords. — A fractional shareholder cannot bring a suit for enhance- 
ment of rent. Under the provisions of s. 188 of the Bengal Tenancy Act, 
where there are several joint-landlords, they must all join in bringing a 
suit for enhancement of rent ; an agreement in a kabuliyat by one tenant 
to pay an enhanced rent to some of the landlords, if. on measurement, the 
jama of bis jote is increased, does not create a right to maintain such a 
suit by those landlords. Such a suit cannot be brought otherwise than 
under the terms of the Bengal Tenancy Act, An agreement by a tenant 
with some of several joint-landlords to pay his share of the rent separately 
does not create a separate tenancy. B.^IDYA NATH De SARKAR v. ILIM, 

25C. 917 = 2 O.W.N. 44 ... 697 


Act II of 1886 (Income Tax). 

S. 38— See EVIDENCE, 26 C, 281. 

Act XXII of 1886 (Oudh Rent). 

8. 141— See ACT XVII OF 1876 (OUDH LAND REVENUE), 26 0. 523. 

Act IX of 1887 (Provincial Small Cause Courts). 

S. 25—860 ACT II OF 1888 (CALCUTTA MUNICIPAL CONSOLIDATION, BENGAL), 
26 0.74. 


Act XII of 1887 (Bengal, Agra and Assam Civil Courts). 

(1) 8. 13— See EXECUTION OF DECREE, 26 C. 316. 

(2) S. 23— See PROBATE, 25 0. 340. 

Act IV of 1889 (Merchandise Marks). 

See Penal Code (act XLV of 1860), 26 0. 239. 

Act VI of 1889 (Probate and Administration). 

8. 15— See ACT V OP 1881 (PROBATE AND ADMINISTRATION), 25 0, 250. 

Act XI of 1889 (Lower Burma Courts). 

(1) 8. 4— See MORTGAGE (REDEMPTION), 26 0. 1. 

(2) 8. 42—800 RECORDER OF RANGOON, 26 C, 488. 
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Act VIII of 1890 (Guardians and Wards). 

(1) Ss. 2, 30— See GUARDIAN, 25 0. 909. 

(2) Ss. 9 and 17— See GUARDIAN, 25 G. 881. 

(3) S. 1^— Proceedings for avyointment of a guardian hi more Courts than one-^ 

Rep^t by District Court to Bigh Court-^Direction by Chief Justice - Powers 
of HighCourt~-Letters Patent, High Court, 1865, cl 17— Jurisdiction^ 
Gosjs.— Section 14 of the Guardians and Wards Act (VIII of 1890) does not 
apply to the Ri^h Court in the exercise of its original civil jurisdiction ; 
and the term ‘‘ report ” m cl. (2) of that section refers, not to a judicial 
reference, but to a ministerial act. Proceedings had'been taken for the 
appointment of a guardian of a minor, under that section, in the High 
Court, and afterwards in a Mofussil Court. The latter reported the case' 
to the High Court ; and the Chief Justice thereupon directed that 
the proceedings in the Mofussil Court should be stayed, and that a Judge 
of the ongnal side of the High Court should hear and determine the 
matter. Held, that such direction was in order, and that the Judge who 
determined matter had jurisdiction to do so. Held, also that although 
a petitioner had failed m his application on all points except the removal 
of the guardian, he was entitled to his costs up to and including the 

“ust be taken to haye acted, so far. 

Fakabuddin Mahomed 
chowdhry, hapiz amminudin Ahmed v. Garth, 26 C. 133=^3 c.w. 

XN • y i 

(4) Ss. 27. 29 -See LIMITATION ACT (XV OF 1877), 26 0. 51. 

Act X of 1897 (General Clauses). 

S. 7— See Act V OP 1876 (REFORMATORY SCHOOLS), 25 C. 333, 

* « # 

II. — Bengal Acts. 

Act 11 of 1867 (Bengal Public Gambling), 

S. 6-C<^rimon gaming-house-OoviTies-Instrumenls of gaming. -Cowries mav 

be treated as instruments of gaminR where they are used as counters or 
searoh“maL ° of cowries in a rouLZon 

used as f oomm™^ raise a rebuttable presumption that the house is 
bam, 25 0.432 ammg-houee. QUEEN-EMPBBSS v. MAKUND 

Act;VlI of 1868 (Bengal Land Revenue Sales). 

s I: a:s“iys°o''sr ~ ^ 

/ (3) 8- O'" 1830 (PUBLIC Demands Recoveby. Bengal). 26 

ActlVIIl of 1869 (Landlord and Tenant Procedure). 

(1) Sea EFFECT OP SALE IN EXECUTION UNDER, 26 C. 285. 

(2) Ss. 59, 64— See SALE, 26 C, 937, 

Act VI of 1870 (Village Chaukidari); 

Ss. 20. 27 and 34— See PENAL CODE (ACT XLV OF 1860). 25 G. 274. 

Act VII of 1876 (Land Registration). 

(1) See Title, 26 0. 11. 

(2) Ss. 59, 62 — See DECLARATORY DECREE, 26 C, 845. 

(3) S. ^8-Begislralion in regard to a share-Rigkl 'to receive rent. -When some 

out of several proprietors of an estate, who colleot the rent jointly hZe 
registered their names under the Land Registration Aot all the ifrnn.^I 
tors are entitled to join in an action for the whole mnt bu a dL^re^^lI 
be made only in respect of the rent proportionate to the share 
Under s. 78 of the Laod Registration Aot, the pen^ of non reZS 
IS the orfeUnre not of the whole rent, but of the rent of thSe in 
regard to which the landlord is unregistered. Nilmadub Patra v Irham 

OHDNDRA SlNHA, 26 G. 787 v. iSHAN 

<4) 8. 78- Suit for rent, mtlwut registration of name whether maintainable ^hv 

the legal representatives , — A suit for rent, accruing due parUy during 6^ 
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Act Vll of 1876 (Land Registration)— (Conciudfld). 

lifetime of a registered proprietor, and partly after hie death, was brought 
by bis representatives : the defence was that the suit was not maintainable, 
inasmuch as the plaintiffs were not registered 

certificate under the Succession Certificaitt Act. Hcid, that s. 78 of the 
Land Registration Act is not a bar to the realization of rent accruing due 
during the lifetime of the registered proprietor, but a suit for rent acotu- 
iue due after the death of the registered proprietor is not maintainable by 
hif representatives, without having their names registered 
Registratirn Act. NAGENDBA NATH BaSU v. SATADAL BASINl BASU. 

26 C. 536 = 3 G.W.N. 294 

(5) Ss. 78and 42-Smi for rent by unregistered proprietor— Transfer of 

prietary right busuccession.-Q. 78 of the Land Registration Act, 1876. 
precludes a person claiming as proprietor from suing a teuant for rent 
unless his name has been registered as such under the Act. it is immaterial 
how the transfer of proprietorship is effected, whether it isa case of trans- 
fer by purchase or a case of transfer by succession. S. 42 of the Act makes 
it clear that every person succeeding to the proprietary right in any estate 
must apply for registration of his name. PUNUK LALL MUNDAR v. 
THAKUR PROSAD SINGH. 25 0. 717 


(6) Ss, 78, 79 —Bengal Tenancy AcMVIII of 1885). s. 60— o/ swif Suif 
for rent — Unregistered proprietor. — There is nothing in s. 60 of the Bengal 
Tenancy Act to render a suit for rent by an unregistered proprietor un- 
maintainable, it being suffioient. if during the pendency of the suit and 
prior to decree, his name is registered. AROL KHAIR v. MEHEE ALI. 

26 0.712 
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Act VIII of 1876 (Estates’ Partition, Bengal). 

(1) S. 54-Se0 Evidence Act (I of 1872', 25 C. 90. 

(2) 89. 112, 128— See PARTITION, 26 C. 434. 

Act I of 1879 (Chota Nagpur Land-lord and Tenant Procedure). 

(1) See Jagiu Tenure, 25 C. 399. 

(2) S. 124— See JAGIR TENURE, 26 0. 396. 

Act Vll of 1880 (Public Demands Recovery, Bengal). 

(1) B. 2— See LIMITATION, 25 0. 283. 

(2) S. 2— See RIGHT OF SUIT, 25 0. 35. 

(3) S*^^Bevenue Court— Sale under certificate— Jurisdiction — Limifafion— 

Appeal to Commissioner for setting aside sale — Suit to set aside sale— Order 
of Bevcnue Court settinq aside sale— Powers of the Civil Cowrf.— A sale was 
held on the 9th Sdptember 1893, in execution of a certificate under the 
Public Demands Recovery Act (Bengal Act VII of 1880). On the 2nd 
January 1804. an appeal was preferred to the Commissioner under a. 2 of 
Act Vll of 1868 for setting aside the sale after the expiry of the sixty days 
prescribed for appeal. The Commissioner ordered an inquiry into the ques- 
tion whcthor tho appellants before him were prevented from taking steps 
in consequence of friud. The purchaser complained against this order 
before the Board of Revenue, who, acting under their powers of revision, 
set aside the certificate, and the Commissioner subsequently set aside the 
sale without hearing the purohaser. lu a suit brought in the Civil Court 
for the same object during the pendency of the appoal.before the Commis- 
sioner and decided by the lower Court after the orders of the Board and 
the Commissioner setting aside the certificate and sale were passed. Held, 
by the High Court on appeal : (1) The plaintiff’ was entitled to proceed 
simultaneously in the Civil Court and iu tho Revenue Court. If the sale 
be validly set aside by the Revenue Court, a decree must follow in the suit* 
(2) S. 2 of tho Public Demands Recovery Act (Bengal Act Vll 1880) applied 
to a sale under the Certificate Aot (Bengal Act Vll of 1868), and appeal to 
the Gommissionor was rightly made under that section. (3) As regards the 
contention that the Commissioner had no jurisdiotion to entertain the 
appo'il as it was barred by limitation the question of limitation cannot be 
' held to bo one of jurisdiction, and the grounds of the Commissioner's 

, finding on ;tbat, point oannot be discussed in the High Court. (4) The 
Civil Court has no authority to reverse the order of a Revenue Court 
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Act Vll of 1880 , Public Demands Recovery (Bengal)— (Oonciwde^). 

which set? aside a sale. (5) The reason for overruling the 'objection on 
the ground of iitnita&ion applied to the objection that tho Commissioner 
had not heard the purchaser and that objection also could not be enter- 
tained, Gunessar Sing v, Gonesh Dass, 25 C. 789 

(4) Ss. 2 and 1— Bengal Act VII of 1868. s. S-Ceriificate of sale— Evidence of 
sufficiency of service of notice--Act XI of 1859, s. 28 -Sale for arrears of : 
renf.— S. 8 of Bengal Aot VIT of 1868 does not apply to a certificate of 
title granted to a purchaser at a sale in execution of a certificate issued 
under s, 7 of Bengal Aot VII of 1880, for arrears of rent alleged to be due 
to an estate under the Court of Wards, but it is limited in its application 
to the two descriptions of certificates of title therein referred to, hambly 
certificates granted under s* 28 of Aot XI of 1859, and those granted under 
8. 11 of Bengal Act VII ^f 1868. Bishambur HALDAR' v. BoVAMAiiY 
HALDAR, 26 C. 414 (F.B.) = 3 C.W.N. 233. 

■(5) Ss. 8, 9— See OlV. Pro. Code (Act XIV of 1882), 25 C. 239. 

(6) 8 , 8, ch (fe) and s, 12 — Suit to set aside certificate and sale — Limitation. — 

A certificate was issued under the Public Demands Recovery Act (Bengal 
Act VII of 1880), and notice under s. 10 of the Aot was served on the 12th 
December, 1895. The debtor objected under s. 12 on the ground that no 
arrears were due. but the objection was overruled, on his fajiure td produce 
evidence, on the 7th August 3895, and the sale took place on the 10th 
August 1895. In a suit brought on the 8th August 2896 to set aside the 
certificate and the sale, held, that the terms of s. 8, cl. (6), providing the 
limiiation of one year from the date of service of notice are' peremptory, 
and in no way controlled by the provisions of s 12. and the suit in respect 
. of the certificate was. therefore, barred by limitation. Held, also that if 

the certificate cannot be cancelled, that sale held in execution of it also 
cannot be cancelled. Rajbuns SAHAI v. Kameshar ProsAD, 26 

w* X f A 

• • • 

(7) S. 20— Bee CiV. Pro. Code (Act XIV OP 1882), 25 C. 239. 

(8) S. 20— See Limitation. 25 0. 283. 

Act IX of 1880 (Bengal Cess), 

(1) Ss. 34 and Preparation and publication of valuation roll—Liatility to 

pay cess.— In the ease of rent-paying lands the publication of the valuation 
roUs under s. 35 of the Ce?s Aot (Bengal Act IX of 1880) is not a condition 
Pl® 'ite attaching of liability to pay road cess in accordance with 

(2) S, 95 — See EVIDENCE ACT (I OF 1872), 26 C. 832. 

Act 111 of 1884 (Bengal Municipal). 

restoring a portion of an old building which has 
been pulled down with the object of Us being rebuilt- Meaning of the words 

which *=>«« &««« so erected or placed"— Metropolis Management 

* 1®!’ ®' S. 204 of the Ben- 

gal Municipal Act (Bengal Act III of 1884) does not apply to the case of 

a projeo ion forming part of a building which is merely in substitution 

for an old building which has existed upon the same site before the date 

on which the District Municipal Improvement Aot, 1884, or the District 

Towns Act, 1863. or the Bengal Municipal Aot. 1876, as the case may be, 

took effect in the Municipality. The words “which may have been so 

weoted or placed ” in s. 204 mean erected or placed for the first time 

ESHAN OHANDER MITTEB V. BANKU BEHARI PaL, 25 0. 160=^1 O.W. 

N, 660 • 

<2) S. 224— See JURISDICTION, 26 C. 811. • 

<3) Ss. 237, 233 awd '27S— Notice of intention to build— Commencing to build before 
sanction— Refusal of sanctxon within the period of six weeks— LiabilUy to 
fine.—li a person after giving notice in writing of his intention to erect a 
house under 8. 237 of the Bengal Municipal Aot (Bengal Aot III of 1884) 
commences to build without waiting for the six weeks mentioned therein 
[as he IS not bound to do under the Act. there being no such provision in 
It] he does not necesearily contravene the law ; yet when he so acts, the 
reasonable view must be that he does it at his risk, his act being, liable tb \ .J 

123V 
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Act^jjll of 1884 (Bengal Municipal)— (Conciz£<icd). ?A0B1 

be treated as one in contravention of any legal order of the Oommisfiioners 
issued within the statutory period of six weeks, if such order does not 
sanction the proposed building ; the above appears to be the only reason- 
able view of 8. 238 of the Act. ChunDBA Eumar Dbt v. GONESH DAS 
AGABWAIiliA, 25 C. 419. ... 278 

(4) Ss. 245, 246—800 JURISDICTION, 26 C. 811. 

(5) 80. 320, 321— See ACT XV OF 1881 (FACTORIES), 26 C, 454. 

Act II of 1888 (Calcutta Municipal Consolidation). 

(1) S. 87Q«dsc7i. 11. r. 7, ch (6)— license tax-Liahility to tax o/ Company 

carryir.g on business through Agents in Calcutta and not having a registered 
place oj business . — A joint-stook company carrying on money lending 
business through Agents in Calcutta, where it has no registered place of 
business, is liable to pay license tax under s. 87 and sob. II of the Calcutta 
Municipal Act of 1888. CORPORATION OF CALCUTTA v. EASTERN ' 

Mortgage agency Co.. 25 c. 493 =*2 C.W.N. 328 ... 328 

(2) 8s. 125, 132, and 135—“ Vrduation,'* Meaning of — Re-valuation made by the 

Mu 7 iicipality within six years from the date of the valuation made after hear- 
ing objection, Legality of — Provincial Small Cause Courts Act (IX of 1887), 
s» 25— Code of Civil Prccedure {Act XIV of 1882», s. 622— Sfafute 24 and 
25 7ic.,c. 104, s. 15~~ Superintendence of Bigh Courf.— The word “valua- 
tion” in s. 135 of the Calcutta Municipal Consolidation Act (Bengal Act 
II of 1888) means, not “ the amount of the valuation ” only, but also the 
process or act of valuation. A valuation was made by the Calcutta Muni- 
cipality of a holding, the rate-payer objected to the amount, and the Vice- 
Chairman of the Municipality, on hearing the objection, fixed the valua- • 
tion at a certain amount. Within six years from this valuation fixed 
after objection, are-valuation was made by the Municipality, and the rate- 
payer objected to the legality of such valuation on the ground that the 
Municipality bad no power to make a re-valuation within six years from 
the date of the last valuation. The Vice-Chairman overruled the objeotioQi 
and the rate-payer appealed under s. 187 of the Act to the Judge of the 
Court of Small Causes at Sealdab, who allowed the appeal. Held that, 
inasmuch as the objection raised by the rate-payer was an objection to 
the valuation within the meaning of s. 135 of the Act, the Judge of the 
Small Cause Court bad jarisdiotion to deal with it. That being so, it was 
not open to the High Court to interfere either under s. 25 of the Provincial 
Small Cause Courts Act, or under s. 622 of the Code of Civil Procedure, or 
under s. 16 of 24 and 25 Vic.. 0. 104. CORPORATION CF CALCUTTA v. 
BHUHPATI Roy CHOWDHURY, 26 0. 74 = 3 C.W.N. 70 ... 651 

(3) 8s. 337, 336, 336, sch, II. r. 6 — Liability for keeping animals ivithout license — 

Penalty^ to whom aitachid^ Owner — Lessee. — The petitioners, as owners, 
let out a stable ou hire, where ftca gharries and horses were kept by the 
lessee without taking out a licence from the Municipal Commissioners. 

The petitioners were convicted under ss. 307 and 336 of the Calcutta 
Municipal Act iBengal Act II of 1888) for having permitted offensive 
matters, &o.. and animals to bo kept on the promises in contravention of 
the provisfons of s. 835 of the Act : Held, that the convictions were bad, 
the lessee alone being answerable in such a case for disregarding the provi- 
sions of the Act, The penalty, under s. 336 of the Calcutta Municipal 
Act of 1883, attaches to the owner of any land for permitting any animals 
to bo kept tbereou, when he has direct possession of the land, and not 
when he has leased it out to another. ABHOY CharaN DaSS v, MUNI- 
CIPAL Ward Inspector, 25 0 725—2 O.w.n. 289 ... 411 

(4) Ss. 381, 382— Burial ground —Gertificaie for closing a burial ground — 

07.— The Munioibal authorities issuing a certificate, under the 
provisions of s. 381 of the Calcutta Municipal Act (Bengal Act II of 1888), 
prohibiting the use of a burial ground must definitely specify the point of 
time from which the period fixed by them under that section is to run. 

futfur Rahman nuskur v. Municipal Ward Inspector. 25 0, 

492 = 2 C.W.N, 145 ... 32T 

Adjustment. 

Bee Contribution. 26 0. 262- N, 
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Administration. 

<1) Letters of — Sea ACT V OF 1881 (Probate and Administration) 26 0 
607. 

(2) Of estate of Shia Mahomedan — See Mahomedan Law (WILL). 25 C, 9. 

(3) Suit for— See Hindu Law (Will), 25 C. 112. 

(4) Suit for— Sae JURISDICTION, 26 0. 891. 

Administrator General. 

(1) Certificate of— See ACT XXXII OP 1839 (INTEREST). 25 C. 54. 

(2) Right of, to commission— See WILL. 25 0. 65. 

Admission. 

Withdrawal of— See ACT I OP 1369 (OUDH Estates). 26 0. 81. 

Adverse Possession. 

See Limitation act (XV op 1877). 25 C. 167 ; 26 G. 285, 460. 

Affidavit. 

(1) SufiSoienoy of— See Practice. 25 0. 856. 

(2) Sufficiency of— See SUMMONS. 26 C. lOl. 

Age. 

Misrepresentation as to— See Minor, 25 C. 371. 

Agency. 

Termination of— See JURISDICTION, 26 C. 715. 

Agents. 

(1) Accounting-See Jurisdiction, 26 C. 715. 

(2) Authority of— See PRINCIPAL AND AGENT. 26 0. 701 . 

(3) Of party to suit- See INSPECTION, 25 G. 294. 

Agreement. 

(1) As to costa between attorney and client— See PRACTICE, 26 C. 769. 

(2) As to shares in partnership— See BURDEN OP PROOF, 26 C. 281, 

(3) For satisfaction of decree— See EXECUTION OF DECREE, 25 0. 86. 

(4) To pay, as per account— See JURISDICTION, 26 C. 715, 

(5) To pay certain sum to defend suit — See COMPROMISE, 26 C. 955. 

(6) To pay rent separately, Effect— See ACT VUI OP 1885 (BENGAL TENANCY) 

Alienation. 

Involuntary— See LiS PENDENS, 26 C. 966. 

Alimony. 

Pendente lite, application for— See PRACTICE, 26 C. 764. 

Appeal. 

1. — General. 

2. — Criminal, 

3. — SECOND Appeal. 

4. — To PRIVY COUNCIL. 

* " 1 .—General. 

(1) Adding parties on— See CiV. Pro. CODE (ACT XIV OF 1882), 26 C. 114. 

(2) Analogous by same appellants -See PRACTICE, 26 C. 124, 

(3) Appeal /romorder-Ciw. Pro. Code (4c« XIV 0/1882), ss. 67, 582 688 589— 

Returning plaint to be presented to the proper Court— Order under Civ Pro 
Code, s. 582.— Where an order is made by the lower Court of appeal re* 
turning a plaint under s. 57 of the Civ. Pro. Code, by virtue of the powers 
coQiBrted on it by s» 582| an appeal lies to the High Court undor b# 689 
8. 683 does not prohibit such appeal. GOOR Bux SAHOO v Btrt T.at 
BENKA, 26 C. 276 = 3 C.W.N. 243 _ 

(4) Arbitration— Validity of award— Judgment in accordance withanaward— 

Code of Ctml Procedure {Act XIY of l9B2),ss. 52i and 522.— An appeal 

will lie against a decree given in accordance with an award under s. 622 
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Appeal— I . - General— (ConcZudfic?). PAGS • 

of the Code of Civil Procedure, when the award upon which the decree is 
based is not a valid and legal award. A Court is justified in holding that 
an award is not valid and binding upon the defendant, when the arbitrator 
was the retained pleader of plaintiff, and no disclosure of this fact was 
made, before the arbitrator was appointed, to the defendant who was 
consequently unaware of it. KALI PROSANNO GhOSE v, RaJANI KaNT 
Chatterjee, 25C. 141 ..96 

(5) Common ground of— See CiV. PRO. CODE lACT XIV OF 18S2), 25 C. 239. 

(6) Companits Act (Vl of 18821, s. 58— appeal in a case where no issue as to title 

is raised. — An appeal lies from an order passed under 8. 58 of the Indian 
Companies Act (VI of 1882), although no issue has been directed tipon a 
question of title. AMRITA LALL GHOSE v, SHRISH CHUNDER 
CHOWDHRY, 26 C. 944 — 4 C.W.N. 101 1204 

(7) Dismissal of — See COSTS. 26 C, 361. 

(8) Dismissal of— See JUDGMENT, 25 C. 97. 

(9) Form of judgment on— See JUDGMENT, 25 C. 97. 

(10) Memorandum of, time of presentatim of — See PAUPER, 26 C, 925. 

(11) Omission to bring — See RIGHT OF SUIT, 25 C. 85. 

(12) Order amending sale -cert'fi' ate - Ord^r granting application for review of 

order — Civ Pro. Code {Act XIV of 1882). s. 244 —Qaesfion relating to 
execution of decree.— fAo appeal lies from an order granting an application 
for the amendment of a sale certificate. BUJHA ROY v. RAM KUMAR 
PersHAD. 26 C. 529 = 3 C.W N 374 ... 939 

(13) Order refusing to set aside award — Letters Patent^ High Court, 1865, cl. 15 

— Code of Civil Procedure {Act XIV of 1882), ss. 2, 598. — An order made 
by a Judge of the High Court in the exercise of original civil jurisdiction 
refusing to sot aside an award is a ** judgment ” within the meaning of 
ol. 15of the Letters Patent of the High Court ; and an appeal, therefore, 
lies from such an order to the High C^urt in its appellate jurisdiction. 

Such an appeal is not restricted by s. 588 of the Code of Civil Procedure. 
TOOLSEE Money DASSEE v. SudeviDassee. 26 C. 36l = 3C.W.N. 347 834 

(14) Succession Certificate Act (VII of 1889). ss. 9 and 19— Order granting certi- 

ficate, conditional, upon giving security. — Where, on an application for a 
certificate cf succession under the Succession Certificate Act (VII of 1889), 
an order was made graniine the certificate conditionally upon the 
applicant’s giving security : Held, that this was an order “ granting, 
refusing, or revoking a certificate ” within the meaning of s. 19 of the Act. 
and that, therefore, an apptal woxUd lie therefrom. Radha RaNI 
Dassi V. BRINDABUN CHUNDRA BASaCK, 25 C. 320=*2 C.W.N, 69 ... 314 

(15) To Commissioner— See JURISDICTION, 25 C. 876. 

(16) Withdrawal of, from District Court— See HIGH COURT, 25 0. 39. 

(17) See Civ. PRO. CODE fACT XIV OF 188i), 25 C. 757. 

(18) See CONTRIBUTION, 25 C. 565. 

(19) See Letters Patent, 1865 (High Court), 25 C 236. 

(24) See VOLUNTARY PAYMENT, 26 0. 826. 

2,— Criminal. 


Crim Pro. Code (Act X of \882), 404, 530, 522— Order os fo msforflfion 

of immoveable property - Jurisdiction of appellate Court to reverse such an 
order — There is n«> appeal from an order restoring possession of immove- 
able property under s 522 of the Grim. Pro. Code (Act X of 1882). not 
can such an order bo regarded as an integral part of the judgment 
appealed from, so as to stand or fall according as the judgment is upheld 
or reversed. Ram CH.ANDUA MiSTRY v. NOBIN MiRDHA 25 0. 630 = 3 
C.W.N, 226 

3.— Second Appeal. 

(1) Adding parties on— See PARTIES, 26 0. 109. 

(2) Bengal Tenancy Act (Vllt of 18^5), ss, 104. 106, lOS-Sjxcwl Judge under the 

Bengal Tenancy Act— Appeal from the decision ol the Special Judge.— Vodet 
the terms o( s. 108 of the Bengal Tooanoy Aot (VIII of 1885) a second 
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Appeal— 3.— Second Appeal— (Con^inw^c?;. 


appeal lies from the decision of the Special Judge on questions with regard 
to the prevailing standard of measurement, area of lands in the possession 
of tenants, and the liability of the tenants to pay rent on account of any 
excess lands in their possession. Mathuba MOHUN LAHIBI v. UMA 
SUNDABI DEBI, 25 C. 84 

(3) Btngal Tenancy Act (VIII of 1885). ss. 105, 106, 108~Ordero/Special Judge 

as to standard of measurement of lands . — An order of the Special Judge as 
to the length of the standard of measurement to be used in measuring cer- 
tain lands is not a decision in a case under s. 106 of the Bengal Tenancy 
Act, and therefore no second appeal lies from such an order to the High 

Court. Napohaby Jana V. Hari Charan Pramanick, 26 C. 556 ... 

(4) Cases cognizable in Courts of Small Causes— Civ. Pro, Code (Act XIV 

0/1882), s. 6S6— Landlord and tenant— Bengal Tenancy Act (VIII of 
1885), s. 144. A suit between landlord and tenant for the recovery by the 
tenant of excess payments taken from him by the landlord in respect of 
the rent of the holding, and not exceeding Rs. 500, is a suit cognisable by 
the Small Cause Court, and under s. 586 of the Civ. Pro. Code no second 
appeal lies. There is nothing in s. 144 of the Bengal Tenancy Act to over- 
ride the provisions of s. 5W6 of the Civ. Pro. Code, as it determines only 
the venue and has no bearing upon the nature of the suit. Rang ROY 
alias Rung Lal Roy v. Holloway, 26 C. 842=4 O.W.N. 957 

<6) Code of Civil Procedure (Act XIV of 18821, ss. 2. 244. 311 and 588— Decree- - 
F^aud Qiiestion relating to the execution of the decree between parties to 
the suit Auctioti^^purcJuzseT a third party application was made by the 
judgment-debtoc against the decree-holder and the auction purohaser who 
was a third party, to have a sale set aside, on the ground of irregularity 
m publishing or conducting the sale, as also on the ground of fraud. The 
Court of first instance rejected the application and refused to set aside 
the sale. On appeal to the Subordinate Judge he reversed the decision 
of the first Court. On a second appeal to the High Court by the auction- 
purchaser an objection was taken that no second appeal lay at his ins- 
tance. Heldt that inasmuch as the application was under s. 244 of the 
Civ. Pro. Code a second appeal would lie. The question of a right to a 
second appeal does not turn upon who may happen to be the appellant, 
but upon whether or not the case is one within s. 244 of the Code. HiRA 
JjAL GHOSE v. CHUNDRA KanTO GhosE, 26 C. 539 = 3 C.W.N. 403 ... 

(6) of rent under Bengal Tenancy Act 

(Vlll of 1885), 5. 104.— No second appeal lies to the High Court from a 
deci'iion of a Revenue Officer settling rents under s. 104 of the Bengal 

0 CHOWDHRY V. DURGA CHURN Law, 25 


• • • 

<7) Grounds of second avpeal-Civ. Pro. Code (Act XtV 0/ 1882), ss, 584 585. 

ihe grounds upon which a second appeal lies to the High Court are 
those set out in 8. 684 of the Civ. Pro. Code, and s. 685 enacts that no 

second appeal shall he except on the grounds mentioned in s. 684. The 

provisions of those sections should be strictly adhered to. KAMESHWAR 
PERSHAD V. AMANUTULLA, 26 C. 53 = 2 O.W.N. 649 

(8) Order refusing to confirm a sale- Subsisting decree-Code of Civil Procedure 
{Act XIV 0/ 1882), ss. 588. 316, 244,— A second appeal lies to the High 
Court against an order passed by a Judge refusing to confirm a sale on 
the ground that there was no subsisting decree at the date when the 
confirmation of the sale was applied for, the order being not one provided 
for by s. 588 of the Code of Civil Procedure, and the question raised in the 
case being a question relating to the execution or satisfaction of the 
decree within the meaning of s. 244 of the Code. DOTAMOYl DasI v 
SARAT CHUNDEB MOJUMDAR. 25 0. 175 = 1 C.w N 656 


<9) Order under Civ. Pro. Code (Act XIV of 1882), s. 293. on defaulting purchaser 
to make good defictency on re-sale— Second appeal— Sale in execution of 
decree Civ, Pro, Code (Act XIV of 1882), 55. 244. 313- Misdescription of 
property in proclamation of Both an appeal and a second appeal lie 

from an order under s. 293 of the Civ. Pro. Code, directing a defaulting 
purchaser at an execution-sale to make good the deficiency of price 
happening on a re sale owing to his default. In this case it was held on 
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Appeal~3.~Second Appeal — (Concluded), 

appoftl, r6V6r8iDg tb6 d@cision of tbo 1ow6c Courts, tbftt uodor tho oircuia* 
staoces tbe purcbaset was not liable for the deficiency. KALI KiSHORE 
Deb sankar v. Guru prosad Sukul, 25 C. 99 = 2 C.W.N. 40B 

[\0) Suit of nature cognizMe in Court of Small Causes—Execution of decree — 

Transfer of decree for execution — Civ. Pro. Code (Act XIV of l8dJ)f 
ss, 223, 224, 228, 586.— A suit not exceeding Rs. £00 in value was brought in 
a Court exercising jurisdiction as a Court of Small Causes, and that Court 
passed a decree and transferred it for execution to tbe Munsif under 
S 9 . 223 and 224 of the Civ. Pro. Code; the Munsif passed an order in execu- 
tion, and tho order was confirmed in appeal. Held, that the words "suit 
of the nature cognizable in Courts of Small Causes” in s. 586 of the Code 
is equally applicable, whether the suit be brought in a Court of Small 
Causes or in any other Court, that s. 586 controls s. 228 in a case of this 
kind and no second appeal would lie from tbe Munsif’s order. LALA 
Kandha Pershad V. Lala Lal BeHARY LAIi, 25 C. 872 

(11) See CiV. Pro. CODE (ACT XIV OF 1882), 26 0. 250. 

(12) See Landlord and Tenant, 25 C. 671 (N). 

(13) See RES JUDICATA, 25 C. 571. 

(14) See Sale, 26 C 324, 

^—4.— To Privy Council. 

Practice andprocedure — Civ. Pro. Code (Act XIV of 1882), ss. 603 and 610 — 

Security for costs of respondent— Bight of surety to dispufe vafsdifi/ of sacu- 
rity bond notwithstandmo admUsion of appeal. — Notwithstanding the 
admission of an appeal to Her Majesty in Council under s . 603 of tbe Code 
of Civil Procedure, a surety is not precluded from questioning the validity 
of the security bond in execution proceedings, inasmuch as be was not a 
party to tbe order of the High Court. GIRINDRA NatH MUKERJEB v. 

BBJOY GOPaL MUKERJBB, 26 C. 246 = 3 C.W.N. 84 ... 76*^ 

Appellate Court. 

(1) Decree of— See MORTGAGB (FORECLOSURE), 25 0. 311. 

(2) Power of— See PARTIES. 26 C. 109. 

(3) Power of, to add parties as respondents— Sse CONTRIBUTION, 25 0. 565. 

(4) To alter charge or finding — Sea ATTEMPT, 26 C. 863. 

Application. 

(1) For leave to appeal as a pauper — See PAUPER, 26 C 925. 

(2) To set aside ex parte decree — See PARTIES, 26 C. 267. 

(3) To set aside sale — See SALE, 26 0. 324. 

Appropriation. 

(1) Of payments— See CONTRACT ACT (IX OF 1872), 26 C. 39- 

(2) Of payments— See MORTGAGE (REDEMPTION), 26 C. 1. 

Arbitration. 

(1) Miscondiu^t of arbitrators— Application to have award set aside — Ground for 

setting aside atvard. — On an application to have an award set aside by rea- 
son of misconduct on tho part of the arbitrators, their action alleged was 
heldnot to amount to misconduct, aod, therefore, the defendants were not 
entitled to have the award set aside. TOOLSEE MONEY DaSSBE v. 

SUDEVI DaSSEE, 26 0. 361 = 3 C. W N. 347 ... 834 

(2) See APPEAL (GENERAL), 25 0. 141. 

(3) See Civ. Pro, Code (act XIV of 1892). 25 0. 767, 

Arbitrators. 

Misconduct of—See ARBITRATION, 26 0, 361, 

Arrest. 

(1) On lands occupied by Hyderabad State Railway— See JURISDICTION, 25 0, 20. 

(2) See Warrant, 26 0. 748. 
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Assets. 

(1) Collection of— See WILL, 25 C. 65. 

(2) Payment out of— See ACT II OF 1874 (ADMINISTRATOB-Genbral’S), 25 C. 54. 

(3) Realized by sale “ or otherwise” in execution — See EXECUTION OP DE- 

CREE. 26 G. 772. 


Page 


As5is:nee. 

(1) Of tenant, liability of— See Landlord and Tenant, 26 0. 338. 

(2) See ACT VIII OF 1885 (BENGAL TENANCY), 26 C. 376. 


Assignment. 

Pendente fiie— See LIMITATION ACT (XV OP 1877), 25 0. 409. 

Attachment. 


(1) AUa.ch.mmt before judgment^ effect of — Alienation during attachment — Civ. 

Pro, Code {Act XIV 1882), ss. 483, 484. 485. 486. 487. 488, 489, 490, 
276.— Any private alienation of a property attached before judgment, 
during the continuance of the attachment, is void as against all claims 
enforceable under the attachment. The effect of an attachment of a pro- 
perty under the Civ. Pro. Code, whether made before or after deoreoi is 
the same provided that in the former case a decree is made for the plaint- 
iff at whose instance the attachment takes place. Ganu Singh v. 
JANGILAL, 26 C. 531 

• • • 

(2) Resistance to— See PENAL CODE (ACT XLV OP 1860), 26 G. 274. 

(3) Without sale— See EXECUTION OF DECREE, 26 C. 262. 

(4) See ACT XV OP 1882 (SMALL CAUSE COURTS, PRESIDENCY TOWNS), 

26 0. 778. 

(5) See Receiver, 26 C. 127. 

(6) See Sale, 25 C. 46. 


Attempt. 

To commU Offence-Power of Appellate Court to alter charge of finding— Pre- 
judzceto the accused-- Necessity for a re-trial on the altered charge^Crim. 
Pro. Code {Act V of 1698). ss. 236, 237, 238 and 423.— The accused gave 
his pleader a copy of a document which had been falsified by an interpola- 
tion being made m it for the purpose of its being used in tbe trial of his 
suit, aeid, that he was guilty, not of an attempt to commit an offence. 

Penal Code, but of the offence itself. If the prosecution 
eetablishes certain acts constituting an offence and the Court misapplies 
tfie Jaw by charging and convicting an accused person for an offence other 
than that for which he should have been properly charged, and if, notwith- 
swnding such error, the accused has by his defence endeavoured to meet 
the accusation of tbe commission of these acts then the appellate Court 
may alter the charge or findings and convict him for an offence which those 
acts properly constitute, provided tbe accused be not prejudiced by the 
alteration in the finding. Such an error is one of form rather than of 
substance, and the alteration by an appellate Court of the charge or 
finding would not necessitate a re-trial expressly on a charge of that offence. 
LALA OJHA v. Queen- Empress, 26 0. 863*=3 C.W.N. 653 

Attorney, 

(1) Acting for both mortgagor and mortgagee— See MINOR, 26 C. 381. 

(2) And Client— See COSTS, 25 0. 887, 

(3) And Client, Agreement as to costs between — See PRACTICE, 26 0. 769. 

(4) Change of— Bee PRACTICE, 26 0. 769. 

(6) Lien of— See COSTS, 25 C. 887. 

(6) Bight of, to taxed costs on change of attorney— See PRACTICE, 26 0. 769 

Auction-purchaser. 

(1) See APPEAL (Second Appeal), 26 C. 639. 

(2) See PARTIES, 26 C. 267. 
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A^ard. 

(1) Apolioation to set aside — See ARBITRATION, 26 C, 361. 

(2) Of Talokhdara-See ACT I OF 1P69 (OUDH ESTATES), 26 C. 81. 
f3) Order refusing to set aside — See APPEAL (GENERAL), 26 O. 361. 

(4) Validity of— See APPEAL (GENERAL), 25 C. 141. 

(5) See Civ. PRO. CODE (ACT XIV OF 1892). 25 0. 757. 

Benamidar. 

(1) Right of, to sue— See BENAMT TRANSACTIONS, 26 C. 874. 

(2) Suit to declare defendant a mere— See CiV. PRO. CODE (ACT XIV OF 1882), 

25 C. 49. 

(3) See Declaratory Decree, 25 C. 49. 

(4) See Right of Suit, 25 C. 98, 

Benami Transactions. 

(1) Benami purchase— Whether property was held benaJni for the claimant or was 

a gift to the holder— Evidence of ow7ier ship— Source of purchase-money * — 
The claimant, having supplied the purchase-money on the sale of a village 
in suit, took the transfer by sale-deed in the name of the first defendant 
who remained in possession of it, receiving rents. The claim was (or pro- 
prietary possession by the purchaser, on the ground that the property was 
held bena^ni for him. The first Court decreed the claim. The appellate 
Court reversed this decision. The first Court had attributed too much to 
the fact that the plaintiff had supplied the purchase-money— an impor- 
tant fact in most of the cases raising the question of benamit or not benami, 
bub not the only test of ownership. Here the source of that money was 
consistent with the claimant’s having, as the defence alleged, intended to 
make a gift of the property to the holder of it : and the right inference 
from the fact was that it was not held benami for the claimant, but be- 
longed to the defendant. RAM Narain v. MuhammaD Hadi, 26 C. 227 
(P.C.) = 26 I.A. 38 = 3 C.W.N. 113 = 7 Bar. P.C.J. 425 

(2) Benami purchaser— Eight of benamidar to sue for possession of immoveable 

property. — A benami purchaser of immoveable property has no right to sue 
for recovery of possession of the same. BARODA SuNDARI GHOSE v. 
DINO BaNDHU Khan, 25 C. 874 = 3 C.W.N. 12 

(3) Certified purchaser — Civ. Pro. Code lAct XIV of 1892), s. 317 — Sale in corecu- 

tion of a decree — Suit against heirs or mortgagee of the certified purchaser. 
— 8. 317 of the Civ. Pro. Code is no bar to a suit against any person 
claiming throvigh or under the certified purchaser, such as his heir or 
mortgagee. DUKHADA SUNDARI DASI v. BRIMONTA JOAUDAR, 26 C. 
950 = 3 C.W.N. 657 

(4) Onus of proof — Purchase^ ism farzi, in the name of a jjcrsou other than the 

real purchaser — Proof of the actual transaction. — In liquidation of a mort- 
gage-debt the mortgagors sold the mortgaged property, and executed a 
sale-deed with a recital that they had received from the wile of the mort- 
gagee the amount of the mortgage-debt and interest with also a small 
sum of money. In after years tbu husband, now plaintiff, and the wife, 
defendant, contested which of the two was the real purchaser. Held^ that 
the burden of proving that the mortgagee gave the oonsideration (or the 
tale was upon him at the outset, as he olaimod contrary to the tenor of 
the admitted dooumont. which burden had been discharged by bisovideuoe 
that the substantial consideration (or tbo sale by the mortgagors was the 
extinction o( the mortgage debt duo to him. This proof shifted on to the 
wife the burden of showing that this extinction was efieotedby her money 
or of showing that she had continuous possession in accordance with the 
sale-deed. She did noi prove that any money was paid by her, either to 
the vendors or to the mortgagee ; nor was there such au amount of pos- 
session proved as afieoted the question either way. The conclusion was 
that the wife’s name was used ism farei for the husband’s as alleged. 

Suleiman Kadau Bahadur v. Wehndi Begum, 25 C. 473 (P.Cv) = 26 
I.A. 15 = 2 C.W.N. 186 = 7 Bar. P.C.J. 254 

(6) See Title, 26 C. 11. 

Beneficiaries. 

Consent of— See PRACTICE, 25 C. 956, 
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Bigamy. 

Complaint by the husband — Person aggrieved'^ — Grim. Pro, Code (Act V 0/ 
1898), s. 198 — Penal Code (Act XLV 0/ 1860)y s. 49A. — The husband is a 
“person aggrieved*” within the meaning of s. 198 of the Grim. Pro. Code 
upon whose complaint the Court should take cognizance of an offence 
under s. 491 of the Pena! Code. THE DEPUTY LEGAL REMEMBRANCER 
V. Sarna KAHMI, 26 C. 336 

Bill of Lading. 

Shipping Company, Liability of— A Shipping Company is prima facie bound to 
deliver goods in good order and condition, but this obligation is subject 
expressly to tbe conditions inserted in the bill of lading. Where a cask 
of brandy was shipped at Madras in good order and condition, but on 
arrival at Calcutta was found to be empty ; Held, that tbe Company were 
protected by the special words inserted in the bill of lading “Hogshead 
brandy covered with gunny, not responsible for condition and contents.” 

Cutler Palmer & Co. v. The British India Steam Navigation 

Co., 25 C. 651 = 2 C.W.N. 423 

Boat. 

Traffic at landing place, Regulation of — See NUISANCE, 25 C. 852. 

Bond, 

(1) Form of— See LETTERS OF ADMINISTRATION, 26 C, 408. 

(2) Unregistered and unattesced— See EVIDENCE ACT (I OP 1372), 26 C. 222. 

(3) See STAMP ACT (I OP 1879), 26 C. 179, 

Books. 

Selling, with counterfeit property mark— See PENAL CODE (ACT XLV OP 
1860), 26 C. 232 . 

British Court. 

Suit in, on Foreign Judgment— See FOREIGN COURT, 26 0. 931, 

British Subject. 

See Foreign Court, 26 C. 931. 

Building. 

Restoration of old— Sea ACT III of 1884 (MUNICIPAL, BENGAL). 25 C. 160. 

Burden of Proof. 

part of the family estaieSubsequent 
pariuxon between them of the residue.— Two brothers, the only members of 
a ]oint Hindu family, executed and registered mutual deeds of gift to one 

another of their interest in specified portions of their family estate lu 

after years tbe younger brother sued the elder for partition of the estate 
excepting so much of it as had already been the subject of the above gifts. 
The elder defended on the ground that the deeds of gift had not been 
intended to operate, not representing any real transaction. To negative 
their effect the burden of proving that the transaction was not real but 
only a pretence, was laid upon the defendant, who failed to adduce’ that 

proof. Sham Chand Pal v. Protab Chandbr Pal. 26 C 78fpci- 
24 I. A. 186=1 C.W.N. 694=7 Sar. P.C.J. 247 ‘ 

(2) Partnership— Alleged Agreement— Contract Act (IX of 1872), s. 253 —In a 

partnership suit where one party does, but the other party does not] allege 
a specific agreement that the shares in the said partnership were unequal 
the existing presumption as to the equality of the partner’s shares casts 
the burden of proof on those alleging tbe agreement, who must therefore 
begin. JaDOBBAM Dey v. BULLORAM DEY, 2b 0. 281 

(3) Suit by reversionary heir -Hindu widow— Burden^of proving ownership of the 

husband Ihro^h whom title is made, — It is incumbent on a plaintiff suing 
as the reversionary heir of a Hindu proprietor, who has died leaving a 
widow, to show that tbe property claimed in the suit, and found in her 
possession, has vested in the husband. There is no presumption of law 
arising where the late husband possessed considerable property that 
property found to be in the possession of the widow after his death’ must 
have been included in that which belonged to him unless she shows that 
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<Biirden of Proof — (Concluded), 

she obtained the property from another source. DlWAN RAN Buai 
Bahadub Singh v. indarpal Singh, 26 0. 871 (P.C.) = 26 I. A. 226=*4 
C W.N. 1 = 2 Bom. L.R. 1 = 7 Sar, P.J.G. 578 

14) See ACT III OF 1865 (CARRIERS), 26 C. 398. 

(5) See BENAMI TRANSACTIONS, 25 0. 473. 

(6) See Enhancement, 26 0. 832. 

(7) See Railway Company, 26 C. 465. 

(81 See Will. 25 C. 824. 

Burial Ground. 

See ACT II OP 1883 (CALCUTTA MUNICIPAL CONSOLIDATION). 25 0. 492. 
Butwara Khasra. 

See Evidence act (I op 1872), 25 0. 90. 

•Carriage. 

Explosion in, on Railway — See RAILWAY COMPANY, 26 C. 465. 

Cause of Action. 

(1) Misjoinder of— See MULTIFARIOUSNESS, 26 C. 891, 

(2) See Limitation act (XV of 1877), 26 C. 241, 

(3) See SLANDER, 26 C. 653. 

Certificate, 

(1) Of Administrator-General-See ACT XXXIT OF 1839 (INTEREST), 25 C. 54. 

(2) Of sale— See ACT VII OF 1880 (PUBLIC DEMANDS RECOVERY, BENGAL), 

26 C. 414. 

(3) Of succession— See SUCCESSION CERTIFICATE ACT (VII OF 1889), 26 0. 536. 

(4) Order amending-See APPEAL (GENERAL*, 26 0. 629. 

(5) Suit to set aside- See ACT VII OP 1890 (PUBLIC DEMANDS RECOVERY, 

BENGAL). 26 0. 172. 

Certified Purchaser. 

See BENAMI TRANSACTIONS, 26 0. 950. 

Cess. 

(2) See ACT IX OF 1880.(BENGAL OESS). 25 C. 725. 

Challans. 

See SALE, 26 G, 216. 

Charge. 

(1) Framing new charge— See PENAL CODE (ACT XLV OF i860), 26 C. 660. 

(2) Power of appellate Court to alter — See ATTEMPT, 26 0. 863, 

(3) To Jury— See JURY, 25 G. 661. 

(4) To Jury^Misdirection^Cfini, Pro. Code Xof 1882), s. Setting aside 

verdict of the jury — Power of appellate Court to deal toith the case, — It is 
the duty of the Judge to call the attention of the jury to the different 
elements constituting the offence, and to deal with the evidence by which 
it is proposed to make the accused liable. Failure to do so amounts to 
misdirootion. Statements by some of the accused persons, which do not 
amount to a confession, and which do not in any way incriminate them, 
are not admissible in evidence against any person other than those mak* 
ing them. Omission to direct the jury that in dealing with the evidenoe 
against the accused other than those making the statements they are not 
to take into consideration such statements, also amounts to misdireotion. 
If the verdict of the jury is set aside on any of the grounds mentioned in 
cl. (d) of 8. 423 of the Grim, Pro. Code (AotX of 1832), then there is no 
restriction on the powers of the appellate Oouit to deal with a oase of 
which it has complete seizin in any of the manners provided in that 
section. The law nowhere lays down that when the verdict of the jury is 
set aside the Court must necessarily direct a new trial. TajD PRAMANIC 
V. Queen-Empress, 25 0. 711 =-2 O.W.N. 369 

■(6) To jury Afisdireefion — verdict otoiri^ to niisdireefion— of 
jtislice—Crwi, Pro, Code (Act X o/ 1882;, ss. 418. 423 (d) and 537.— Oa 
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Charge — (Concluded ) . 

a charge of rape the Judge in his charge to the jury said: *' You will 
observe that this sexual intercourse was against the girl’s will and without 
her consents &o*, iostead of saying as he ought to have don© ; you 
will have to determine upon the evidence in this case whether the inter- 

course was against the girrs will,” &c., and the charge went on in the 

same style of stating to the jury what had been proved instead of leaving 
It to them to decide what in their opinion was proved. In the concluding 
sentence of the charge the Judge said ; “ You have seen the witnesses, 

and I have no doubt that you will return a just verdict.” that 

such a charge amounted to a clear misdirection, and that the verdict was 
erroneous owing to such misdirection. Even the concluding sentence did 
not satisfy the requirements of a proper charge. The provisions in s. 423fd) 
and s. 537 of the ^Crim. Pro. Code do not require that the Court is to 
go through the facts and find for itself whether the verdict is actually 
erroneous upon the facts. ALI FAKIR v. QUEEN-Empbess, 25 0. 230. 

(6) To Jury— Misdirection— Explaining the law— Evidence Act [I of 1872 J, $. 126 
Communications to mukhi6a,TB— Privileged Communications— Admission 
of inadvitsstble evidence.— Ju charging a jury it is incumbent on the 

Judge to explain the law to them in order to assist them in applying the 
law to the facts of the case. Mere reference to sections of tbe Penal Code 

r j sufficient. The restrictions imposed by s. 126 

of the Evidence Act in respect of what are known as privileged communi- 
cations extend also to communications made to mukhtears when acting as 
pleaders for their clients. In cases tried by jury it is the duty otthe 
Judge to prevent the production of inadmissible evidence, whether it is 
or IS not objected to by the parties. Evidence relating to proposals of 
compromise ought not, in the exercise of a proper discretion, to be allow- 
pt knowledge against the accused. ABBAS 

pbada V. Queen-empress, 25 C. 736=2 C.w.N. 484 

Charter Act. High Court (24 and 25 VIct., Cap. 104.) 

(1) S. 15 — See SANCTION FOR PROSECUTION, 26 C. 852. 

(2) S, 15— See SUPERINTENDENCE, 26 C. 188. 

Chief Justice. 

^‘"““wAEDsr26C."i33°* (Guardians and 

Christian Father. 

Application bj, to be guardian of Hindu son-See GUARDIAN, 25 0. 881 

Civil Court. 
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(1) Otd«^M possession made by- See Grim. Pro. Code (Act V OP 1898), 

(2) Powers of- See ACT VII OP 1880 (PUBLIC DEMANDS RECOVERY, BENGAL), 


Civ. Pro. Code (Act VIII of 1859). 

(1) S. 179—806 PRACTICE. 26 0. 591. 

(2) S, 260— See BenAMI TRANSACTIONS, 26 C. 960. 

Civ. Pro. Code (Act XIV of 1882). 

(1) See AcT VIIT op 1885 (Tenancy, Bengal), 25 C. 146, 

(2) 8. 2— See APPEAL (GENERAL), 26 C. 361. 

(2-a) S 2— See APPEAL (SECOND Appj;al), 26 C. 539. 

(3) 8. 2— See ClV. Pro. CODE (ACT XIV OF 1882). 26 0. 250. 

(4) S. 2 -See SALE, 26 C. 324. 

(6)* S. 13—508 CIV, Pro. Code (act XIV of 1882). 26 0. 946. 

(6) 8. 13— See FOREIGN COURT, 26 C. 931. 

(7) S. 13— See Res Judicata, 26 0. 136, 571 ; 26 0. 285, 428. 

(8) SS‘ 13, Question for Court executing decree— Execution of decree— Plea 

taken by defendant in separate swif- Res judicata.— When an issue arisim? 
L . - out of the execution of a decree has not been raised and determined under 
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Civ. Pro. Code (Act XIV of \%%2)— [Continued). 

s 244 of the Civ. Pro. Code, there is nothing in that section to prevent a 
defendant in a separate suit subsequently brought from raising that issue 
in that suit. NIL KAMAD MUKERJEE v. JAHNABI CHOWDHURANI. 26 

C. 946 

(9) S. 15 -See SALE, 25 C. 46. 
tlO) S. 25— See HIGH COURT, 25 C. 39. 

(11) Bs. 42. 45— See PLAINT, 25 0. 371. 

(12) s. 44, r A— See Jurisdiction, 26 C. 891. 

(13) S. 53— See PLAINT. 25 C. 371. 

(14) S. 57— See APPEAL (GENERAL), 26 C. 275. 

(15) Ss. 74, 76— See SUMMONS, 26 0. 267. 

(16) Ss. 79. 80 -See SUMMONS, 26 0. 101. 

(17) Ss. 102, 103 -See REVIEW, 26 C. 59?. , 

(18) 8. 108— See PARTIES. 26 C. 267. 

(19) S. 108 — Ex parte Decree-Effect of a decree set aside at ilie instance of some 

only of several defendants against whom the decree passed was ex-parte— 
^Meaning of the words “ the decree.” — The words “ the decree” in s. 108 
of the Code of Civil Procedure mean the whole decree made in the suit. 

Therefore, in a case where a decree has been passed ex parte against some 
only of several defesdants. the efiect of its being set aside on their applica- 
tion under s. 108 of the Code of Civil Procedure is that the whole decree 
made in the suit is set aside, notwithstanding that some of the defendants 
bad entered appearance at the original hearing. MaHOUED HAMIDOLLA 
V. TOHURENNISSA BIBI, 25 C. 155 = 1 O.W.N- 652 ... lOfr 

(20) S. 108 — Ex parte decree— Setting as’de ex parte decree on condition of find- 

ing surety See SURETY, 26 C. 222. 

(21) S. 109-See PARTIES, 26 C. 267. 

(22) s. 205— Sec Limitation Act (XV of 1877). 25 0. 109. 

(23) S. 206- See LIMITATION ACT (XV OF 1877), 25 C, 259. 

(24) S. 209— See CONTRACT ACT {IX OF 1872), 26 C. 39. 

(25) S. 209— See LANDLORD AND TENANT, 26 C. 103. 

(26) Ss. 223, 224, 228, 686— See APPEAL (SECOND APPEAL), 25 0. 872. 

(27) Ss. 2-23 and 649— See EXECUTION OP DECREE, 25 C. 315. 

(28) S. 232 — Decree for payment of money— Decree for sale of hypothecated ^ro- ^ 

perty, which also made the defendayit personally liable tn case of insujffi teticv 
— Mortgcge decree.— A decree, which directs the realization of the deorctal 
amount from the hypothecated property, and if insufficient, makes the 
defendant remain personally liable, is a mortgage decree, and not a decree 
for the payment of money ” within the meaning of s. 230 of the Code of 
Civil Procedure. FAZIL HOWLADAR v. KRISHNA BUNDHOO ROY, 250. 

590 = 2 C.W.N. 118 ... 38ff 

(29) S. 232— See ClV. PRO. CODE (ACT XIV OF 1882), 26 0. 250, 

(30) S. 235— See LIMITATION ACT (XV OP 1877), 25 0. 109, 594. 

(31) S. 244— See APPEAL (GENERAL), 26 C. 529. 

(32) S. 244— See APPEAL (SECOND APPEAL), 25 C. 175, 699 ; 26 C. 539. 

(33) S. 244— See SALE. 26 0. 324, 826 N. 

(34) S. 244— Parfics to suit— Representative^* of party — Purchaser of the decree 

from the decree-holder^Civtl Procedure Code (Acl XIV of 1882), ss. 2, 

232 — Decree-holder — /Ippficafion by transferee of decree — Civ. Pro, 

CodCi Amendrjicnf i4cMVll o/ 18P8) — Second Appeal, — The word ** repre- 
sentative,” as used in s, 244 of the Code of Civil Prooedure^when used with* 
reference to a decree-holder, includes the purchaser of the decree from the 
decree-holder by au assignment in writing. The Court executing a decree 
which has been so transferred can go into the disputed question of the 
transfer of the decree under the provisions of s. 244 of the Civ. Pro. 

Code as amended by Act VII of 1888. DWAR BUKSH SiRKAR v, FATIK 
JALI, 26 0. 250 = 3 O.W.N. 222 
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Civ. Pro. Code (Act XIV of 1882)— (Continued). ■■■ . . 

{Sb) 8. Question in eitecution of decree- Order absolute for sale—Transfer 
of Property Act (IV of 1882), s. 88- Qwesfion arising as to th^ order absolute 
for sale. Wnen an order absolute lor sale of mortgaged property has been 
made, any question that arises as to that order absolute for sale is not a 
question relating to the execution of the decree within the meaning of 

^ 244 of the Code of Civil Procedure. Akikunissa Bibee v. ROOP LAL 
DASi 25 0« 133 

(36) S. 24i- Suit for declaration that the defendant is a mere benamidar for 
plaint'll Parties to suit— Question artsing in execution of decree. — A suit 
brought by A to obtain a declaration that a decree originally obtained bv 
B against C and another which had been purchased in the name of D had 
really been purchased by the plaintifi lor his own benefit was held not to 
be barred by s. 244, cl. (c) of the Civ. Pro. Code, as the question raised 
was not one arising between the parties to the suit in which the decree was 
passed, or their representatives, but one that arose between two parties 
each of whom claimed to be the representatives of one of tho parties to 
thesmt viz., B the party in whoso favour the decree was passed. 
GOUR MOHUNGOULI v. DINONATH KarmoKAR, 25 G. 49 = 2 C.W.N. 76 

(37; 8s. 244 and 25S— Uncertified adjustment— Separate suit— Suit by judament- 

debtors to recover back thetr property whtch the decree-holder obtained 
possession of, tn execution of his decree, whether maintainable — One M 
obtained a decree for possession of a /ofe and for mesne profits against 

*57 .a registered ekrarnamah, the decree- 
holder having received from the judgment-debtors (the plaintifi*s) the 

mesne profits, and also a further consideration 
of Rs. 156, relinquished an eight anna share of the joie in favour of them 

they of 0 was also sold by the decree- 

holder by a registered A:o6afa to the judgment-debtor. The heirs of the 
decree-holder on his death applied for execution of the decree but 

not objection that the decree could 

not be e^recuted. it having been satisfied by virtue of the aforesaid 

ekrarnam^ And kobala they obtained possession of the jote ; and adiust 

ment not having been oertified. was nob taken into account by the Court 

executing tbe decree. On a regular suit by the judgment-debtors for a 

Chandra Dutt V. Haris Chandra DuTT, -25 C. 718 = 2 c.w.N. 247 

pr«-.sS‘r s t “f 

holding which IS not transferable by ouatom, as also the interest of the 

judgment-debtor in the said holding, are not saleable in execution of 
suoh a decree. A judgmont-debtor, whose occupancy holding, which was 
not tr»nsferable ny custom, had been sold in execution of a decree Tor 
rent obtained by some of the co-sharer landlords, objected to the application 
made by the auction-purchaser alter the confirmation of the sale for 

illegal. Sefd, that the confirmation of the sale was no bat to the 
app loation that was made by the judgment-debtor to have it deola ed 

that in execution of such a decree the holding could not be sold, the 

ques . on being one which related to the execution, discharge, and 
satisfaction of the decree. Durga Chaban MAndal v^ Kali 

PllASANNA SARKAR,. 26 0. 727 = 3 C.W.N, 686 ^ 

« • « 

(39) B. 248— See LIMITATION ACT (XV OP 1877). 25 G. 694. 

(40) S. 253— See SURETY, 26 0. 222. 

(41) Ss. 257A, 268— See EXECUTION OP DECREE, 25 G. 86. 

(42) S. 276— See ATTACHMENT. 26 C. 531, ■ 
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Civ. Pro. Code (Act XIV of \SS2)— [Continued). 

(43) Bs. 278, 282 -See ACT XV OP 1882 (SMALti CAUSE COUBTS. PRESI- 

DENCY TOWNS), 26 C. 778. 

(44) S. 285— See SALE, 25 C. 46. 

(45) S. 293-8ee ACT XV OF 1882 (SMADD CAUSE COURTS* PBESIDEKOY 

Towns), 26 0. 778. 


(46) S. 293 — See AppEAD (SECOND ApPEAD), 25 C. 99. 

(47) 8 . 295—806 EXECUTION OF DECREE, 26 C. 772. 

(48) 8. 310-A— Civ. Pro. Code, Amendment Act (V of 1894)— A?raoun( 

^ incorrectly calculated by an officer of the Co«ri.-The jadgment-debtoc 
within thirty days from thedate of sale deposited in Court, und^ s. 310-A 
of the Code of Civil Procedure, the amount calculated in the office of the 
Muneif as payable under the section. The Munsif set aside the sale. On 
appeal to the High Court by the auction-purchaser on the ground that the 
amount deposited by the judgment-debtor was not in compliance with 
8. 3 10- A, and that before the sale could be set aside it was necessary for the 
judgment-debtor to pay, in addition to what he deposited, a sum equal to 
five per cent, of the purchase-money : Held, that when the amount payable 
by the judgment-debtor under s. 310-A of the Code of Civil Procedure 
has been calculated by an officer of the Court, and has been deposited, an 
order setting aside the sale must be made by the Court as a matter of 
right ; the Munsif therefore was justified in setting aside the sale. MAK- 
BOOD AHMED CHOWDHRY V. BAZLE SABAN CHOWDHRY, 25 0. 609 ... 

(49) S. 310-A— Civ Pro, Code Amendment Act (V of 1894) — Potverlof a Couritoset 

aside a s'tle if ike deposit provided for in s. 310-A be not paid wiihvi thirty 
days— Held, (by the Pull Bench) : Where the judgment-deblot has not 
wiiuin thirty days from the date of sale deposited in Court a sum equal to 
6 per cent, of the purchase-money and the amount specified in the procla- 
mation of sale as that for the recovery of which the sale was ordered, leas 
any amount which may, since the date of such proclamation of sale, have 
been received by the decree-holder, but has deposited in Court within the 
prescribed period a sum calculated by some officer of the Court as the sum ' 
to be deposited in respect of such 5 pet cent, and of the sum specified in 
such proclamation of sale, and there is nothing to show that there was 
any mistake of the Court by which the judgment-debtor was induced to 
deposit an insufficient amount, the sale ought not to be set aside. 
ChundiCharan Mandal V. Banke BeharyIjAL Mandal, 26 C. 449 
(F.B.) = 3 C.W.N. 283 

(50) S. 310-A— Safe in exficu/ton of mortgage decree— -Application by mortgagor 

unders.S\QA,Civ. Pro. Ccde—Transfet of Property Act (IV of 18b2), 
s. 104, rules framed under Civ, Pro, Code Am#Tw(m#nC Act (V of 1894),— 
Held, (by the Pull Bench) : S. 310-A of the Civ. Pro. Code (Act XlV of 
1882, as amended by Act (V of 1894) does not apply to sales of mortgaged 
property under the Transfer of Property Act (IV of 1882). The rules framed 
by the High Court (Oiroular Order No. 13, dated 27th April 1892) under the 
provisions of s. 104 of the Transfer of Property Act do not make s. 310'A 
applicable to such sales. Qucere, — Whether a rule by the High Court 
under 8. 104 of the Transfer of Properly Act making s, 810- A of the Civ. 
Pro. Code applicable to sales of mortgaged property under the said Act 
would not bo ultra vires. KEDAR NATH RAUT v, KaLI CHURN RAM, 
25 0. 703 (F.B.) = 2 C.W.N 353 





(61) S. 311— See APPEAL (SECOND APPEAL), 26 C. 539. 
(52) 8. 311— See SALE. 26 C, 324. 


(63) 8. 313— See APPEAL (SECOND APPEAL), 25 C. 99. 

(64) 8. 316— See ACT VIII OP 1885 (BENGAL TEN.^NOY), 26 0. 176. 

(65) S. 316— See APPEAL (SECOND APPEAL), 25 C. 176. 

(66) S. 317— See BENAMI TRANSACTIONS, 26 C. 960. 

(57) Ss. 377, 379— See PRACTICE, 26 0. 766. 

(58) Ss. 383, 390, 678— See PARDANASHIN LADY, 25 0. 807. 

* 

(59) Ss. 389, 390— See PRACTICE, 26 0. 6?1. 
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Civ. Pro. Code (Act XI V of 1 %82)-(Continued). 

(60) Ss. iU bU— Suit against the Secretary of State tor India in Council-Notice 

Recovery Act (Bengal Act VII of 1980), ss. 8, 9, iQ-Sale 
tor aefaull m payment of costs of realizing Government revenue— Common 

° - Pro- Code provides that “ No suit 

against the Secretary of State in Conneil, or against a 

pubho officer in respect of an act purporting to be done by him* in his 

official capacity, until the expiration of two months next after notice in 

ro"or°feu“lt The' of the Secretary of State in Council, delivered 

GoUectnr of L n- ^ ‘o ‘••e Local Government or the 

Collector of the District &c. The plaintiff had instituted a suit against 

thLu?nHff'^ State for India m Council to set aside a certain sale of 
the plaintifi s property (possession of which had been given to the pur- 

fleMnn^ann J.) gave the plaintiff a ^cree' 

or not the words in respect of an act purporting to be done by him in his 

K officer and not to the Secretary 

whatever is maintainable against the Secretary of Sfate^ 
unless the notice prescribed by s. 424 of the Code of Civil Procedure has 

(61) S. 443--8ee SUMMONS, 26 C. 267. 

(62) S3. 483, 490— See ATTACHMENT, 20 C, 531. 

(63) S, 503— See Practice, 25 C. 642. 

(64) Ss. 521, 522—806 Appeal (General). 25:c. 141. 

Beld, by a majority of the Pull Bench (MACPHERson T 

been no vfhd ’ retencelo “a^bUrat"***' deterLrnfng'tha°[hem‘h?s' 
“decree” within ™elnin^^ “re application is a 

MaeoME. 

^ Cf A A ^ ^ _ 


Page 


( 66 ) 

(67) 

(68) 

(69) 

(70) 

(71) 


^ O®' 1882), 26 C. 114 

S. 646-See EXECUTION OP DECREE. 25 C. 322. 

S 551— See Judgment, 250.97. 

8. 559— See CONTRIBUTION, 25 C, 565. 

8. 569— S00 Parties, 26 0. 109, 

—Added respondent— Civ. Pro. Code {168% ss 5iA respondent 

session of land the Court of first instanofl ^ Pos- 

against the defendants. Lme of thrie^enTants 

Court without making the other dfifAn43a.nf-a a appealed to the High 
tiffs preferred across-objection under s 561 

The non-appealing defendants were Procedure. 

the High Court to the effect that they might be an order of 

judioe to any objection that might be urged on t^elr r .Tu P"®' 
of the appeal. The non-appealiog defendants at thJ ^ hearing 

contended that they were wrongly made parties Ind tw® 
oould not urge their cross-objection as agaiLt them 

appealing defendants were persons who were ■ 

appeal, within the meaning of s. 559 of the Code of Civil p'° j result of the 
therefore, they were rightly madroartiL ‘*^at, 

rule the right of a respondent to urg^e cross-obieotiona^flh 

his urging them against the appelifnt, andtt is on?v hv be limited to 

to this general rule that one respondent may urge a omsirbTec?ffin”S 
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general INDEX. 


Civ. Pro. Code (Act XIV of 1882)— (CswcltwZed). 



• ^a'cih' 


another respondent, the exception holding good, among other oases, m 
those in which the appeal of some of the parties opens out questions which 
cannot be disposed of completely without matters being allowed to be 
opened us as between co-respondents ; but as there was nothing excep- 
tional in this case, the plaintifis were not allowed to urge their cross-oyec- 
tioDS against the non-appealing defendants. BiSHUN CHURN ROY 
CHOWDHRY V. JOQENDBA NATH ROY, 26 C. HA 


(72) S. 574— See JUDGMENT, 25 C. 97. 

(73) S. 582— See APPEAL (GENERAL;, 26 C. 275. 

(74) S. 582-A-Seo PAUPER, 26 C. 926. 

(75) Ss. 584, 585—800 APPEAL (SECOND APPEAL), 26 0. 63. 

(76) 8. 586—306 APPEAL (SECOND APPEAL), 26 0. 842. 

(77) S. 588— See Appeal (GENERAL), 26 C. 275, 361. 

(78) 8. 588— See APPEAL (SECOND APPEAL), 26 0. 539. 

(79) S. 588-S0e SALE. 26 0. 324. 

(80) S. 589— See APPEAL (GENERAL), 26 C. 275. 

(81) Ss. 603 and 610— See APPEAL (TO PRIVY COUNCIL), 26 C. 246. 

(82) S. 622-866 ACT II OP 1888 (CALCUTTA MUNICIPAL CONSOLIDATION. 

BENGAL), 26 C. 74. 

(83) 8. 623— See REVIEW, 26 C. 598. 

(84) Ss. 623, 624— See LIMITATION ACT (XV OF 1877), 25 C. 258. 

(85) S. 640— See PRACTICE. 26 C. 650. 

Civ. Pro. Code Amendment Act (VII of 1888). 

See Civ. Pro. code (act XIV op 1882), 26 C. 250. 


Civ. Pro. Code Amendment Act (V of 1894). 

See GlV. PRO. CODE (ACT XIV OF 1882), 25 C. 609, 703 ; 26 0. 449. 


Claim. 

To attached property by mortgagor in execution proceedings in Small Cause 
Court- See ACT XV OF 1882 (SMALL CAUSE COURTS. PRESIDENCY 
TOWNS). 26 C. 778. 

Co-contractors. 

See Parties. 26 C. 409. 

Code Napoleon. 

Unauthorized translation of— See EVIDENCE ACT (I OF 1872), 26 C. 931. 


Collection. 

Of assets, meaning of — See WILL, 25 C. 65. 


Collector. 

(1) EBect of partition by— See PARTITION, 26 C. 434. 

(2) Surveyor employed by — See PUBLIC SERVANT, 26 C. 158. 

(3) Unauthorized sale by — See SALE, 25 G. 833. 

Commission. 

(1) Application to take evidence on — See PARDANASHIN LADY, 35 0, 807. 

(2) Evidonco taken on — See PRACTICE, 26 C. 591. 

(3) Right of pardanashin lady to be examined on — See PRACTICE, 36 0. 650. 

Commitment. 

Warrant of— See MAINTENANCE, 25 C. 291. 

Common Object. 

Causing hurt in furtherance of— See RIOTING, 26 C. 574. 

Companies Act (VI of 1882). 

S. 68— See Appeal (General), 26 0.944, 
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Compensation, 

(1) Award of— See Land ACQUISITION ACT (X OF 1870), 25 C. 194, 

(2) For land— See Land ACQUISITION ACT (I OP 1894), 25 C. 346. 

(3) For use and occupation, claim for — See JURISDICTION, 26 C. 204. 

(4) On rescission of contract— See MINOR, 26 C, 381. 

(5) SanctioYi to 'prosecute and award of compensation — Grim. Pro. Code {Act V of 

1898), s. 250 and s. 476 — Magistrate., discretion of, — It is an improper 
exercise of his discretion by a Magistrate to award compensation to the 
accused under s, 250 of the Crim. Pro. Code and also to direct or sanction 
the prosecution of the complainant under s. 211 of the Penal Code for 

bringing a false charge. Bachu Lad v. Jagdam SAHAI, 26 0. 181 

(6) See Limitation Act (XV of 1877), 26 C. 56i. 

Complaint. 

Presentation of— See MAGISTRATE-, 26 C. 786. 

Compromise. 

(1) Of suit— Effect of compromise—lnteresi Act (XXXII of 1839) — Interest on 

certain amount payable on the happening of an event and at certain time — 
Sum agreed to be paid to defend a suit — Effect of compromise of suit on 
liahiliiy to pay.~A brought a suit against B and C. B wrote a letter to C, 
proposing that oounsel should be engaged to defend the suit, and that C 
should contribute Rs. 900 only for it. C agreed to the proposal and con- 
sented to pay the amount within ten days. Counsel was engaged, and 
Rs. 4,000 were paid to him. After several hearings the case was compro- 
mised. B then demanded from C the amount which he had promised 
to ocntribute, and also interest on it. C refused to pay and a suit was 
brought by B to recover the said amount with interest. C pleaded that 
he was not liable to pay the amount, inasmuch as the case was compro- 
mised, and also pleaded that he was not liable to pay interest on it, as the 
debt was neither certain in amount nor payable at a certain time. Held, 
that B was entitled to recover the amount, as there was a promise by C 
to pay it on the happening of-a certain event which had happened. Held, 
also, that B was entitled to get interest on the amount inasmuch as the 
debt was not uncertain, the date of payment was defined, and C knew 
that the contingency upon which he became liable had occurred. SURJA 

Narain Mukhopadhyav. Pratap Narain Mukhopadhya, 26 0.955. 

(2) Without knowledge of attorney— See COSTS, 25 C. 387. 

Concurrent Decree. 

Execution of— See BADE, 25 C. 46. 

Concurrent Judgments. 

On facts— See PRIVY COUNCID. 24 0. 1 J 25C. 189. 

Condition. 

In restraint of lease— See CONTRACT, 25 C. 869. 

Conduct. 

(1) Evidence of— Soe Evidence, 26 C. 160. 

(2) Of lessor— See Landlord and Tenant, 26 C. 204. 

Confession, 

Confession to Police Ojfficer—Evidence Act (I of 1872), s. 25.— The provisions of 
s. 25 of the Indian Evidence Act (I of 1872), which declare that no con- 
fession made to a Police Officer shall be proved as against a person accused 
of any offence, applies to every Police Officer and is not to be restricted 
to officers of the regular Police force, Quebn-BMPRESS v, Salemuddin 

SHEIK, 26 0. 569 = 3 C.W.N. 393 

* • • » 

Confiscation. 

Of property, effect of— See Act I OP 1869 (OuDH Estates), 26 G. 879. 

Consent Decree. 

Effect of partition by— See Easement, 26 0. 516. 
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Consideration. PAGE 

Unlawful, meaning of—See CONTRACT ACT (IX OF 1872), 26 C. 238. 

Construction. 

(1) Of contract — See LEASE, 26 C. 29. 

(2) Of lease — See LEASE, 26 G. 29. 

(3) Of mortgage— See MORTGAGE (GENEBAIi), 26 C. 395. 

Contempt. 

Of Court, order refusing to commit for — See LETTERS PATENT, 1865 (HIGH 
COURT), 25 C. 236. 

Contract. 

(1) Construction of — See LEASE, 26 C. 29. 

(2) Hindu widow — Beversioners — Seiilement of dispute — Ikrarnamah — Co7idi- 

iion in restraint of lease — Transfer of Property Act tIV of 1882). ss. 10 and 
15. — In an ikrarnamah executed by a Hindu widow on the one side, and 
her husband’s cousins on the other, in settlement of disputes regarding her 
husband’s estate, one of the conditions agreed upon was that if either of 
the parties should want to execute a lease jointly or individually, ** it 
would be executed and delivered by mutual consultation of both the 
parties,” and if the document be not signed and consented to by both 
the parties, it shall be null and void.” In a suit brought on the basis of 
the ikrarnamah to set aside a lease granted by the widow : Beldt there is 
nothing in any statute law which renders such a provision inoperative ; 
neither ss. 10 and 15 ol the Transfer of Properly Act (IV of 1882) nor any 
principle underlying them is applicable toil; it is not an unreasonable 
provision ; there was no absence of equity in the arrangement, and effect 
sbnnid ho given to it. KULDH* SINGH v. KHETRANI KOER, 25 C. 869 = 

2 O.W.N. 463 ... 56T 

(3) Sale of qooas— Offer of performance — Tender of railway receipts endorsed in 

blanks (hods not available— Ocods subject to demurrage or freight — Duty 
of seller.— P Bgreed to soil acd F to buy certain goods to be delivered 
to in April May 1897. The contract of sale contained (inffr alia) the 
following clauses . “ (10) The goods to be tendered fully 48 hours before 
the expiration of the present term of 72 hours granted by the railway 
company in order to enable buyers to weigh, sample, and inspect the samel 
and the delivery not to be considered complete until thb samples have 
been refracted and examined, and any dispute about quality, &o., settl- 
ed. (II) If railway receipt be tendered, such to bo banded to buyers 48 
hours before the goods are liable to demurrage under the present term of 
72 hours granted by the railway company.” P, not having before the Slst 
May goods of his own to meet the contract, arranged with E for certain 
goods of H to be delivered under it and tendered to F. On that day, 
certain railway receipts, which had been endorsed in blank by H, in respect 
of the said goods, were tendered to F. F was ready to pay for the goods; 
but, before tendering the price, ho insisted upon an endorsement of the 
railway receipts by H to P and by P to himself. P was unable to point 
out the goods to bo delivered under the contract, nor could he indicate the 
wagon-numbers. P refused to procure the endorsement required 
by F, and thereupon F declined to take delivery as proposed though 
ho tendered the price in exchange for the goods. Held^ that, F not 
having had an opportunity of inspecting the goods as provided by the 
contract, the tender made as aforesaid by P was not such an offer of per- 
formance of the contract ns F was bound to accept. Held, also, that F 
was not bound to accept a tender of railway receipts for goods subject (as 
some of those were) to demurrage, nor for goods on which freight had not 
been paid (as was the case with some of these goods), nor for goods that 
were not available on the Slst May, as in the present case. In order to 
establish a valid tender of the goods, it was for P to show that had F taken 
the railway receipts, the raihvay company would have been bound to deliver 
the goods upon production of the receipts ; and F was under no duty to 
point out to P that the tender was dofeoiive. F's duty under the ooutraot 
arose when a sullloient tender was made to him, and not till then. Pailare 
to justify an alleged breach of contract upon one ground only which is 
found insulfioient, does not disentitle the defendant to rely upon other 
grounds which his rights under the oontraot entitle him to relv upon. 
MOTIOHAND V, FuLCHAND, 26 C. 142 = 3 O.W.N. 116 ’ ... 695 
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Contract— (CoiujZttdfiii). 

(4) Sale of unascertained goods — Breach of contract — Power of re-sale — Contract 
Act (IX of 1872), s. 107 — Damages, — The plaintifis sold to the defendant 
under an ^‘indent” contract ten oases of tobacco at an agreed price. On 
arrival the defendant refuse! to pay for and take delivery of the goods on 
the ground that they were not the goods contracted for, After notice to 
the defendant the plainfiSs resold the goods and sued to recover the 
expenses of the re-sale, and the difierence between the price realized and 
the contract price with interest* Beld^ that cl. 1 of the indent” con* 
tract gave tbe plaintifis a right to re-sell the goods, and sue for the damages 
mentioned therein. S. 107 of tbe Contract Act had no bearing on the 
case, Moll Schutte & Co. v. Luchmi Chand, 25 C. 605 (F.B.) = 

2 O.W.N. 288 

(6) To pay interest at high rate— See INTEREST. 26 C. 130. 

Contract Act (IX of 1872), 

(1) 88. 11 and 64— See MINOR. 26 C. 381. 

(2) Ss. 23 and 24 — Illegal contract • Compound interest — The Sonthal Parganas 

SHiUment Regulatun {111 of s, 6 — The Sonthal Parganas Justice 

Regulation (V of 1893), s, 24 — '^Unlawful" consideration, meaning of, — 

There is no law nr regulation laying down that an agreement between any 
two persons living in tbe Sonthal Parganas to pay compound interest upon 
the amount borrowed is “unlawful” within the meaning of a, 23 of the 
Contract Act. All that the law provides is that compound interest will not 
be decreed by any Court. Referring to tbe Sonthal Regulations, s. 6 of 
Regulation 111 of 1872 and s. 24 of Regulation V of 1893. it was held in 
respect of an agreement to pay interest on an amount composed partly of 
the principal and interest due on a former debt, that such agreement is 
not void under s. 24 of tbe Contract Act, and that the obligee may recover 
such sums of money as he is entitled in law to recover, notwithstanding 
that part of tbe consideration is compound interest. SHAMA CHARAN 
MISSER V. CHUNI LaL MarWaRI, 26 C. 238 ... 767 

(3) S. 60 — Creditor's appropriation of payments to orie or other of debts— Transfer 

of property Act (IV of 1882), ss, 86, 88 — Enforcemetd of mortgage — 

Rate of interest from date of suit to datefixfd for realization — Civ. Pro. Code 
(Acf XIV o/ 1862), s, 209.— Oue of two mortgages bore interest at 12 
per cent, on tbe mortgage debt payable with costs : and the other carried 
simple interest. Payments made by the debtor had been appropriated by 
tbe creditor to payment of the interest on the bond bearing simple 
interest, while the compound interest, on the other hand, had been left 
to accumulate. In a suit, brought against the representative of tbe 
debtor after his decease, to enforce the mortgage beating compound 
interest, the objection was taken to tbe appropriation by tbe creditor. 

Held, that the rule in s, 60 of the Indian Contract Act, J872, follows 
the ordinary law in prescribing a rule as to the case in which the creditor 
may, at his discretion, apply, to one or other of the debts due tobim, pay- 
ments made by the debtor. A reluctance shown by tbe debtor to agree 
to pay compound interest, before, be executed tbe mortgage bond at such 
interest, was not an indication, within that section, that be intended 
that application of bis payments should be made first to that bond. The 
Transfer of Property Act, 1882. was in force when this suit was institu- 
ted, but not when the relation of debtor and creditor between tbe parties 
commenced. Assuming that a discretionary power to a Court remained 
under s. 209, Civ. Fro. Code, to decree interest to run. at less than 
the contract rate, in a suit commenced before Act IV of 1882 became law. 
still tbe best guide to discretion, in this case, was to be found in s. 66 
of that Act, which required tbe Courts to decree mortgage debts with 
interest at tbe rate provided by the mortgagee (if to that rate no valid legal 
objection could be taken) down to tbe date fixed for realization. 

Rameswar Kobr V. Mahomed Mehdi hosseinkhan, 26 C. 39 

(P C.) = 25 LA 179 = 2 C.W.N. 633 = 7 Sar. P.C.J, 413 ... 629 

(4) S. 69— See VOLUNTARY PAYMENT. 25 0. 305 ; 26 0, 826. 

(6) S. 70-See CONTRIBUTION, 25 G, 565. 

(6) S. 73— See COMPROMISE, 26 0. 955. 

(7) S. 74— See INTEREST, 26 C. 300. 
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Contract Act {IX of 1872) — (ConcMcd). 

(8) 8. 107— See CONTRACT* 25 C. 506. 

(9) Sg 201 and 218- See JURISDICTION, 26 C. 715. 

(10) S 243— See Contribution, 26 0. 262-N. 

(11) S. 253— See BURDEN OP PROOF. 26 C. 281. 

Contribution. 

(1) Contract Act (IX ofl872), s. ^0— Money deposited bij the plaintiffs to save the 

property, of which they were co sharers from heiriQ sold for arrears of revenue 
—Personal liability— Appeal— Power of the Appellate Court to addparlies 
as respondents— Code of Civil Procedure {Act XIV of 1882), s. 559. — In a 
suit for contributioQ bv the plaintifis against the deiendants, the Court of 
first instance gave the plaintifis a decree against one defendant and 
exonerated the others On an appeal by the defendant against whom the 
decree was passed the appellate Court directed the defendants exonerated 
by the first Court to be added as respondents, set aside the decree against 
the appealing defendant, and passed a decree against the defendants who 
were added as respondents, as representatives of one 8, and ordered the 
amount so decreed to bo recovered from the estate of her (S’s) husband. 
On appeal to the High Court by the defendants, who were thus made 
liable, on the grounds that they were wrongly made parties and no decrees 
could be passed against them, and that the liability to contribution being 
the personal liability of S, they, nob being heirs to her stridhant were not 
liable lor the plaintifi’s claim ; Beld, that there was nothing wrong ia 
the course adopted by the lower appellate Court, and by s. 559 of the Code 
of Civil Procedure the defendants were rightly made parties. Held, also, 
that inasmuch as a claim for contribution creates only a personal liability 
against the co-sharers on account of whose share the payment has been 
made, and does not create a charge on the estate, the persons liable would 
not be the reversionary heirs to S’s husband’s estates, but those who would 
inherit her s^ridlmn. UPENDRA LaL MUKERJEE v. GiRINDRA NaTH 
MukerJEE, 25 C. 565 = 2 C.W.N. 425 

(2) Suit for— See LIMITATION AcT {XV OF 1877), 25 C. 844 ; 26 C. 241. 

(3) Suit for— Partnership business — Money borrowed by agreement by one partner 

and paid into partly er ship business — Decree against one partner — Suit for 
contribution by him against other partners — Adjustment of account whether 
necessary. — In a partnership business entered ioto between the plaintiff 
and tne defendants, it was agreed that each member, together with the 
gomastas of the business, should be at liberty to borrow money upon his 
individual credit and to pay into the firm the money so borrowed to carry 
on the business. The plaintiff conjointly with defendants 4 and 6, in 
accordance with that agreement, borrowed several sums of money upon 
promissory notes, and paid the amounts so borrowed into the business. 
After the loan the partnership business came to an end, but no account 
was settled. Afterwards decrees wore obtained upon those promissory 
notes, and the plaintiff was obliged to pay up the decretal amounts. To 
a suit for contribution by the plaintiff, for money so paid, against the 
members of the firm, the defence, infer alia was that the suit was not 
maintainable, in the absence of adjustment of the acoonnts relating to 
the firm. Held, that the suit was maintainable, ioasmaoh as the money 
secured by the promissory notes did not become an item o! the partner* 
ship account DURGA PROSONNO BOSE v. RAGHU NATH D.ASS, 26 0. 
254 = 3 C.W.N. 299 

(4) Suit for —Partnership business — Whether a suit for contribution bj/ a part- 

ner nj^ainsf a co-partntr would lie and in what cases— Adjustment of 
account whether necessary. — A suit for contribution by a partner against 
some of his co-partners, on account of money paid by him for the satis- 
faction of a debt contraotod by him jointly with the said oo-partners, is 
maintainable in oases where the liability satisfied by the plaintiff is not 
a joint liability of the entire partnership, or where the said partners were 
some only of several persons comprising the partnership, and the bond 
was executed not in the usual course of business of the partnership ; it is 
also maintainable in a case where the co- partners expressly promised to 
oontribiRe their share of debt after a decree had been passed upon the 
bond, GudA KULITA v. JOYRAM Das, 26 0. 962. Note 
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Conveyance Act of 1881 (Statute 44 and 45 Viet., Cap. 41), Page 

S. 7— See Vendqb and Purchaser, 25 0. 298, 

Co-sharer, 

(1) Incumbraace created by— See PARTITION, 26 C. 434, 

(2) Joint possession, suit for — Effect of purchase of a tight of occupancy ^ not ira/ns- 

ferable by custom, by a co-sharer landlord without the consent of the other 
cO'Sharers Abandonment — Right to partition. — In a suit to .recover joint 
possession of an ocoupanoy holdiog in respect of his share by a co-sharer 
landlord, on the ground that the defendant acquired no title by the pur- 
chase of the said holding, as it was not transferable by custom, and that 
^ , there was an abandonment of the holding by the former tenant, the 
defence alia) was that the plaintiff was not entitled to joint posses- 
sion, and that he could not get any relief except by bringing a suit for 
partition, inasmuch as they (the plaintiS and the defendants) were joint 
proprietors. Held, that the plaintiff was entitled to the relief claimed, 
and that the claim for joint possession without partition was maintainable, 

DilBAR Sardar V. HOSEIN ADI BEPARI, 26 C. 553 ... 955 

(3) Landlords, decree obtained only by some of several — See ClV, PRO CODE 

(Act XIV OP 1882), 26 C. 727. 

(4) Right of, to sue— Sea ACT VIII OF 1885 (BENGAL TENANCY), 25 0. 917, 

Costs. 

(1) Agreement as to, between attorney and client — See PRACTICE, 26 C. 769, 

(2) Application for stay of execution — Practice. — Where the defendants in an ori- 

ginal suit applied to the appellate Court for stay of execution of the 
decree pending the appeal ; Held (BANERJEE. J., dissenting) tha,t the 
applicant who asked for the indulgence must pay the costs of the applica- 
tion. Chuni Lad v. ANANTRAM, 25 C. 893 

(3) Atlormy*slienfor costs— General jurisdiction of High Court over all suitors 

Compromise by parties without knowledge of attorney — Lien, notice of — 

Attorney and client. — The decree obtained by the plainiiS in a suit was 
satisfied by defendant behind the back of the plaintiff’s attorney, although 

plaintiff’s attorney. The plaint- 
m s attorney thereupon applied for an order upon the plaintiff and the 
defendant, or either of them, to pay his costs : Held, the High Court has 
general jurisdiction over its suitors ; that although a defendant has the 
right to compromise with a plaintiff without the kuowledge of the piaint- 
ifl 8 attorney, such compromise must be male with the honest intention 

of ending the litigation, and not with any design to deprive the attorney 
Of his costs, and he cannot make a payment to the plaintiff under that 
compromise, if he has notice of the lien for the costs of the plaintiff’s 

25 a°837=^0 PROSUNNO GhOSE, 

* • V 

(4) Decree for— See EXECUTION OP Decree, 25 C. 283. 

(5) Dismissal of appeal— Time occupied in hearing of preliminary objection to 

appeal. An appeal was dismissed with costs notwithstanding that almost 
the whole time occupied in the hearing of the case on appeal was taken up 
by the argument on a preliminary objection that no appeal lay which was 
taken by the respondents and was unsuccessful. TOODSEE MONEY 
DassEE V. SUDBVI DasSBB, 26 G. 361 = 3 0. W.N. 347 

(6) Liability to pay — Sea ACT II OP 1874 (ADMINISTRATOR GENERAL’S^ 

25 0« 54. 

(7) Of petitioner— See PRACTICE, 25 C. 222. 

(fi) See ACT VIII OF 1890 (GUARDIANS AND WARDS), 26 C. 133. 

(9) See Appeal (to Privy Council), 26 0. 246. 

(10) See Privy Council, 25 C. 187. 

(11) See Railway Company, 26 C. 465. 

Court Fee. 

Payment of, after period of limitation— See PAUPER, 26 C. 925. 
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Court Fees Act (VII of 1870). 

(1) S3. 3 and lO-H-See LETTERS OP AdmINIBTBATION, 26 0. 407. 

(2) Sch. I, art. 11— See LETTERS OF ADMINISTRATION, 26 C. 407. 

• 

Court Fees Amendment Act (XI of 1899), 

See Letters op administration, 26 C. 404. 

Court of Wards, 

See Letters op administration, 25 0. 795. 

Covenant. 

(1) For title, implied— See VENDOR AND PURCHASER, 25 C. 298, 

(2) In ekrarnama for money paid — See LIMITATION ACT (XV OP 1877), 

26 C. 241. 

Co-widows. 

Alienation by one of two— See PRlVY COUNCIL, 25 C. 189. 

Cowries. 

See Act II OF 1867 (GAMBLING ACT), 25 C. 432. 

Creditors. 

(1) Right of. to immediate payment — Sea ACT II OP 1874 (ADMINISTBATOB- 

GBNERAL’S), 25 0. 54. 

(2) See CONTRACT ACT (IX OF 1872). 26 0. 39. 

Cremation. 


See Nuisance, 25 0. 425. 

Criminal Breach of Trust. 

By public servant— See PENAL CODE (ACT XLV OP 1860), 26 C. 560. 

Crim. Pro. Code (Act XXV of 1861). 

8, 434— See COMPENSATION, 26 C. 181. 

Crim. Pro. Code (Act X of 1882). 

(1) S. 3— See ACT XIII OP 1859 (WORKMAN’S BREACH OF CONTRACT), 25 0. 

637. 

(2) 8. 3— See ACT V OP 1876 (REFORMATORY SCHOOLS), 25 C. 333. 

(3) S» ^ --Sentence—Concurrent sentences of imprisonment— Penal Code (4ci 

XLV of 1860), 5 409. Sentences of imprisonment passed for distinct ofien- 
oea to run oencurrently are not warranted by law. DAITARI DaS v. 

Queen-Empress, 25 C. 557 

(4) S. 106— See RECOGNIZANCE TO KEEP PEACE, 25 C. 628. 

(5) Ss. 107 UQ — Wrongful act likely to occasion a breach of the peace— Prac- 

tx^ -Ruh upon the Magistrate -Right to appear of a party interest, 

ed in the result.— Tho granting of leases to tenants of land not in one’s 
possession does not constitute a wrongful aot suoh as s. 107 of the Crim. 
Pro Code (Aot X of 1882) oontomplates. Where the notice directs a pet- 
son to show cause why ho should not be bound down to keep the peace it 
IS improper to make an order dirooting him to execute bonds for hU good 
behaviour. When a rule is issued upon the Magistrate to show oause^and 

1 " °“8 ‘*»»t is only intended to secure the 

peace of the Distnot by binding down the petitioner, the M.gistrate is 

interested in the 

msnit of the order oannot appear. Driver v, Que^'-Empress. 85 0. 

(6) Ss. 107, U5— Dispute concerning land -Procedure- Recognisance.— 

a dispute likely to cause a breach of the peace exists oonoeruing possession 
of land proceedings under s. 145, and not under s. 107. of the OrimTro 

KhaV aTc. 5 M Ohowdhury V ShS; 

(7) 8. ISa-See Nuisance, 25 C. 278, 495. 

(8) 8. 137— Soe NUISANCE, 25 0. 278. 

(9) 8. 140— 8eo NUISANCE, 25 0. 278. 
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Crini. Pro. Code (Act X of \%^2)—~{C<mcluded). 

(10) S. 144— See NUISANCE, 25 0. 852. 

(11) S‘ 145— Pofisesstow, Order of Criminal Court as to — Parties to proceedings — 

Manager in possession! — A persoQ who is in possession of land merely as 
manager for the actual proprietor should not be made a party to proceed* 
ings under s. 145 of the Grim. Pro. Code. BROWN v. Prithiraj Man- 
DAL. 25 C. 423 

(12) S. 182— See JURISDICTION, 25 C. 858. 

(13) 8. 195— See SANCTION FOR PROSECUTION, 26 0. 359- 

(14) 8. 297— See JURY, 25 G. 561. 

(15) Ss. 306, 307. 536— See JURY, 25 G. 555. 

(16) 8. 318— See ACT V OP 1876 (REFORMATORY SCHOOLS), 25 C. 333. 

(17) 8. 342— See EVIDENCE, 26 C. 49, 

(18) Ss. 350 (a), 537— See WITNESS, 25 C. 863, 

G9) 8. 399—396 ACT V OP 1876 (REFORMATORY SCHOOLS), 25 0. 333. 

(20) Ss. 404, 520, 522— See APPEAL (CRIMINAL), 25 G, 630. 

(21) S. 418 (d)— See CHARGE, 25 G. 230. 

(22) 8. 423— See Gharge, 25 G- 230. 711. 

(23) S. 423— See Complaint, 25 C. 711. 

(24) S. 488— See MAINTENANCE, 25 0. 291. 

(25) s. 514—806 Recognisance to keep Peace, 25 G. 440, 

(26) S. 522— Rfis'orfliion of possession of immoveable property -Dispossession by 

use of criminal force —Tlho words “an oSence attended by criminal force’’ 
in 3. 522 of the Grim. Pro. Code (Act X of I882i mean an ofience of which 
criminal force forms an ingredient. Section 522 is nob applicable to cases 
where there has been no conviction for criminal force, either separately or 
as an ingredient of the ofience of which there is a conviction, and where 
there is no hading that any person has been dispossessed of any immove- 
able property by criminal force. RAM CHANDRA BORAL v. JITYANDRA. 

25 C. 434 = 2 C.W.N. 305 ..I 

(27) 8. 526, cl. (c)— See TRANSFER, 25 C. 727. 

(28) S. 537 — See ACT XV OP 1881 (FACTORIES), 25 C. 454. 

(29) S. 537— See CHARGE, 25 0. 230. 

Crim. Pro. Code (Act V of 1898). 

(1) S. 80— See Warrant, 26 G. 748. 

(2) S. 103— Sea RECOGNIZANCE TO KEEP PEACE, 26 G, 576. 

(3) S. 133— See NUISANCE, 26 C. 869, 

(4) S. 138— See JURY, 26 0. 869. 

(5) S. 145— See SUPERINTENDENCE, 26 C. 188. 

(6) S. 145— Possession, Order of Criminal Court as to— Jurisdiction of Magistrate 

--Order made by a Civil Court— Power of revision by the High Court.^It 
is the duty of the Magistrate when the right to possession has been 
declared within a time not remote from his taking proceedings under 
s. 145 of the Crim. Fro. Code to maintain any order which has been passed 
by any competent Court ; and therefore to take proceedings which neces- 
sarily must have the effect of modifying or even cancelling such orders, is 
to assume a jurisdiction which the law does not contemplate. The power 
of revision to be exercised by the High Court is limited to matters of 
jurisdiction, that is to say, to cases in which it is found that the Magis- 
trate by taking proceedings under s. 145 has acted without jurisdiction. 

doulat Koer V. Rameswari koeri alias Dulin Saheba 

26 0. 625 = 3 C.W.N. 461 

(7) S. 146— Bight of ferry— Dispute concerning ferry including land, and water 

over which it plies — Possession, Order of Criminal Court as to. — The right 
to a ferry, i.e., the right to carry passengers bo and fro, cannot be treated 
apart from the possession of the lands used on either side of the stream for 
the purpose of landing them. It is a proper case to be dealt with under 
a. 145 of the Crim. Pro. Code (Act V of 1898) where the subject-matter of 
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Crim. Pro. Code (Act V of \^9S)— {Concluded), P40B 

dispute is a ferry inoludiag the laud and water upoa which the right of > 
ferry is exercised- HURBUD LUBH NARAIN SINGH LUCHMESWAR 
ProsAD SINGH. 26 C. 188 = 3 C-W.N. 49 ... 725 

(8) Ss. 190 and l9l— See MAGISTRATE. 26 C. 786. 

(9; S. 197— See SANCTION FOR PROSECUTION, 26 C. 852. 

(10) S. 198— See BIGAMY, 26 C, 336. 

(11) Ss. 222 (2) and 234 -See PENAL CODE (ACT XLV OF I860), 26 0. 560. 

(12) S3. 236, 237, 238— See ATTEMPT, 26 0. 863. 
fl3) S. 230— See COMPENSATION, 26 C. 181. 

(14) S. 423— See ATTEMPT. 26 C. 863. 

(15) S. 423— See REVISION, 26 C. 746, 

(16) S. 435— See REVISION, 26 C. 746. 

(17) S. 435— Ses SUPERINTENDENCE, 26 C. 183. 

(18) S. 439 -Sea REVISION, 26 C. 746. 

(19) S. 439— See SANCTION FOR PROSECUTION, 26 G. 852. 

(20) S. 476—396 COMPENSATION, 26 C. 181. 

Criminal Proceedings. 

Commencement of — See WITNESS, 25 C. 863. 

Crops. 

Increase of rent for rise in price of —See ENHANCEMENT, 26 C. 617. 

Cross-objection. 

See Civ. Pro. Code (act XIV of 1882). 26 C. 114. 

Custom. 

(1) Evidence of— See RIGHT OF OCCUPANCY. 26 C. 184. 

(2) See ACT VIII OP 1885 (BENGAL TENANCY), 26 C, 615. 

Damages. 

(1) For illegal distraint, suit for— See LIMITATION ACT (XV OP 1877), 25 0. 285. 

(2) For insult, loss of reputation, and mental pain — See SLANDER, 26 C. 653, 

(3) Measure of— See RAILWAY COMPANY, 26 C. 465. 

(4) Suit for, for non-dolivory— See ACT III OF 1865 (CARRIERS), 26 C. 398. 

(6) See Contract, 25 0, 605. 

(6) See Wrongful Distraint, 25 C. 285. 

Death. 

Of party to execution proceeding— See SUCCESSION CERTIFICATE ACT (VII 
OF 1889). 26 C. 889. 


Debt. 

(1) Acknowledgment of— See JURISDICTION, 26 0. 715. 

(2) Acknowledgment of— See Limitation Act (XV of 1877), 26 0. 204, 

(3) Contracted by one only of several partners— See CONTRIBUTION, 26 C. 254, 

(4) Interest paid on— See LIMITATION ACT (XV OF 1877), 25 C. 844, 

Debtor and Creditor. 

See INSOLVENT ACT (11 AND 12 ViCT., C. *21), 26 C. 973. 

Declaratory Decree, 


(1) Suit for-^See TITLE, 26 0. U. 

(2) Suit for— Specific Relief Act (1 0 / 1877) s. 42— Siti< for declaration that tht 

defendant ;s a mere benamidar for plaintiff.— In a suit by A to obtain 1 
declaration that a decree originally obtained by B against C and another, 
which had been purchased in the name of Z), had really been purohasec 
by the plaintifi for his own benefit : Held, that inasmuch as it was nol 
necessary to ask for an injunction, the suit was not barred by the provist 
to a. 42 of the Specific Relief Act. QOUR MOHDN QOULI v Dinovatf 

KARMOKAR. 25 0. 49 = 2 C.W.N. 76 ' 
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Declaratory Decree — (Concltided). 

(3) Suit for declaration of title-Landnoiproperlydescribed-Land'Registration Act 

[Bengal Act VII of 1876), 5s. 59, 62— Speci/ic Belief Act {I of 3677). s. 42 
— Subsequent suit for possession — Practice — Amendment of plaint,— A per- 
son is not debarred from bringing a suit for declaration of title on the 
ground that the laud in question is not properly described ; but if an 
order under a. 59 of the Land Registration Act is made against him. he is 
precluded by s. 42 of the Specific Relief Act from bringing a suit merelv 
for declaration of his title without seeking to recover possession, although 
he may be in physical possession, the efioot of such an order being to 
“settle the actual possession.” The appellate Court will not grant in a 
case of this nature an opportunity to amend the plaint if the plaintiffs 
had already such an opportunity and did not avail themselves of it. RAJ 

Narain Das v. Shama Nando Das Ohowdhry, 26 C. 845=4 O.W N. 
162 

• • • 

Decree. 

(1) Absolute, for foreclosure— See MORTGAGE (Foreclosure) . 25 G. 311. 

(2) Adjustment or satisfaction of— See EXECUTION OF DECREE. 25 C. 96. 

(3) Against one of several partners— See CONTRIBUTION, 26 C. 254, 262-N, 

(4) Amendment of— See LIMITATION ACT (XV OF 1877), 25 C. 258, 

(5) Application for execution of, by transferee — See CiV. PRO. CODE (ACT XIV 

OF 1882). 26 G. 250. 

(6) Application to set aside— See PARTIES, 26 0, 267. 

(7) Assignment of-See ACT VIH OP 1885 (BENGAL TENANCY). 26 C. 176. 

(8) Consent, setting aside— See PRACTICE. 25 C. 649. 

(9) Execution of, not materially defective, application for — See LIMITATION 

ACT (XV OP 1877), 25 0. 594. 

(10) Ex-parte— See CiV. PRO. CODE (ACT XIV OP 1882), 25 C. 165. 

(11) Ex-parte— See SURETY, 26 G. 222. 

(12) Form of— See MORTGAGE (GENERAL), 26 C. 78. 

(13) Form of decree— Decree for maintenance— BecHver, Appointment of , incase 

of default — Transfer of Property Act (iV 0/ 1882), 5^.67, 99, 100.— To 
avoid any difficulty in executing a decree for maintenance out of property 
charged with payment of the allowance and make a fresh suit unnecessary 
in case of default in payment of the instalments, a Receiver should be 
appointed under the decree itself with directions, in case of default in pay- 
ment of the maintenance, to take possession of the estate and sell the 
same, and out of the sale proceeds to pay the allowance for maintenance 

HEMANGINI DaSSEE V. Kumode CHANDBR Dass, 26 C. 441 = 3 C.W.N. 
139 

» « • 

(14) Form of decree— Mortgage decree— Transfer of property Act (lY of 1882), 

decree regarded as mortgage decree under — Sale of mortgaged property in 
execution of decree, — In a suit for recovery of mortgage money by sale 
brought after the Transfer of Property Act (IV of 1882) had come into 
force, the decree of the Court was : “That a decree be passed in favour 
of tbeplaintifis in respect of Rs. 5,387.10-13. together with costs and inter- 
est at the rate of 6 per cent, pet annum up to the date of realization, and 
that the mortgaged properties be made liable {pae band kea jae) tor reali- 
zation of the decretal money.” Held, that the decree was to be regarded 
as a mortgage decree governed by the Transfer of Property Act, though 
not made in the form prescribed by that Act ; and it followed that it was 
not open to the decree-holder to proceed against properties other than the 
mortgaged properties before exhausting the latter, and without obtaining 
an order under 3. 90 of the said Act. LAL BEHARY SiNGH v Habibur 
RAHMAN, 26 C. 166 = 3 C.W.N. 8 

• 9 0 

(15) For money— See EXECUTION OF DECREE, 25 0. 322. 

(16) For payment of money— See CiV. PRO, CODE (ACT XIV OP 1882), 25 C 

580. 

(17) For possession and mesne profits — See LIMITATION, 25 C. 203. 

(IS) For sale of hypothecated property — See CiV. Pro. CODE (ACT XIV OP 1882) 

25 0. 680. 

(19) Not subsisting at time of sale— See APPEAL (SECOND APPEAL), 25 C. 175, 
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Decree — {ConcludBd), 

(20) Obtained by fraud, power of Court to treat it as nullity— See FRAUD, 26 

0. 891. 

(21) Of foreign Court as evidenoe in Court in British India — See FOREIGN 

COURT, 26 0. 931. 

(22) Possessory decree—Specific Relief Act (I of 1877), s, 9.— Where a decree was 

passed under s. 9 of the Speoido Rslief Act (I of 1877) giving the plain- 
tiS possession, and also directing that the costs of removing huts and 
dlling up excavations should be paid by the defendant under this decree : 
Beld^ that the latter portion of the decree was beyond the scope of a 
possessory decree under s. 9 of the Soeoifio Relief Aot and most be set 
aside. TILAK CHANDRA DAS v. FATIK CHANDRA DAS, 25 0. 803 

(23) Set aside at instance of some only of defendants — See CiV. Fro, CODE 

(ACT XIV OF 1882), 25 0. 155. 

(24) Transfer of, for execution— See APPEAL (SECOND APPEAL), 25 C. 872. 

(25) See APPEAL (SECOND APPEAL), 26 C. 639. 

Decree-holder. 

See Civ. Pro. Code (Act XIV of 1882). 26 0. 250. 


(1) Acknowledgment of, by Registrar— See MORTGAGE (GENERAL), 26 0. 78. 

(2) Attestation of— See MORTGAGE (GENERAL), 26 0. 78. 

(3) Construction of— See MORTGAGE (GENERAL), 26 C. 395. 

(4) Of gift between joint brothers of part of family estate — See BURDEN OP 

Proof, 25 C. 78. 


Defendant. 


Payment into Court by— See PRACTICE, 26 C. 766. 
Demurrage. 

Or freight, goods liable to— See CONTRACT, 26 0, 142. 

Denial. 


(1) Of execution— See REGISTRATION ACT (III OF 1877), 26 C. 93. 

(2) Of means by respondent— See PRACTICE. 26 C. 764. 

Deposit. 

(1) By ^defendant. o{ money in Court in satisfaction of olaim-See PeACTICB. 

!!! ji^g^^nt-aebtor-See CiV. Pro. CODE (ACT XIV OP 1882). 26 0 449 

(3) Of deoret^al amount inoorreotly calculated by Officer of Oourt-See SALE. 2i 


Discharge, 

Except as to debts due to a particular creditor 
12 VICT.. 0. 21), 26 C. 973. 

Discretion. 

(1) Of Court— See Jury, 26 C. 869. 

(2) Of Court— See PRACTICE, 26 0. 766. 


—See Insolvent act 


(11 AND 


Dismissal. 


(1) Of appeal— See JUDGMENT, 25 C. 97, 

(2) Of suit for default — See REVIEW, 26 0. 698 

Dispossession. 


(1) 01 „a aot (xv ot mn, m o 

(2) See Possession, 26 o. 579. 

Distraint, 


Suit °®™^3ation for illegal— See Act VIII op 

aO Cl SaoDi 


(Tenancy, Bengal), 
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Distribution. Page 

Of proceeds of execution— See Execution of Decbee, 26 C, 772, 

District Court. 

Report by, to High Court— See ACT VIII OP 1890 (GUARDIANS AND WARDS), 

26 0. 133. 

District Judge. 

(1) Jurisdiction of — See HlOH COURT, 25 0. 39. 

(2) Withdrawal of appeal from— See HIGH COURT, 25 C. 39. 

(3) See Probate, 25 0- 340. 

Division Court. 

See Pull Bench, 25 0. 896. 

Divorce. 

(1) See Mahomedan Law (Marriage), 25 C. 537. 

(•2) See SANCTION FOR PROSECUTION, 26 C. 359. 

Divorce Act (IV of 1869). 

(1) Ss. 7, 35 and 45— See PRACTICE, 25 C. 222. 

(2) S. 36— See PRACTICE, 26 0. 764. 

Document. 

(1) Execution of— See PARDANASHIN LADY, 25 C. 807. 

(2) Execution of, denial of— See REGISTRATION ACT (III OF 1877), 26 G. 93. 

(3) Signed by several persons, some of whom only are dead — Bee EVIDENCE 
ACT (I OF 1872), 26 0. 236. 

(4) Unregistered— See EVIDENCE, 26 C. 334. 

(5) Unregistered— See Forgery, 25 0. 207. 

(6) See Inspection, 25 C. 294. 

Domicile. 

See Foreign Court, 26 C. 931, 

Durputnidar. 

Dispossession of— See LIMITATION ACT (XV OP 1877), 26 C. 460. 

Casement. 

{!) hiyplied grant — Easement upon the severance of a heritage by its owner into 
two or more parts — Continuous and apparent eastment^ Right of way — 
Ijimitaiion Act (XV o/ 1877), $.26. — Implication of a grant of easement 
upon the severance of a tenement may extend to a ** way,’’ but that is so 
only whore there has been some permanence in the adaptation of the 
tenement from which continuity could be inferred. Bam Narain 
ShahA V. Kamala Kanta Shaha, 26 C. 311 ... 803 

(2) Light and air~~Partition of a joint-family house — Effect of partition by a con^ 

sent d cree where ihj decree does not reserve any right to the use of light and 
air — Implied grant of easement upon severance of tenement. — Oa partition 
of a family dwelling house by a consent decree the plaintifi claimed a right 
to the passage of light and air necessary for the enjoyment of his share of 
the building in the way in which it was enjoyed at the time of tbe partition, 
though no such right was expressly reserved in the decree. The defence 
was that the principle of an implied grant of easement upon severance 
of the tenement should not be applied to tbe case, but that tbe rights of 
the parties should be determined solely with reference to tbe decree made 
in the partition suit. Eeld^ that tbe principles of justice, equity and good 
ooDsoienoe should be applied to tbe case, and that tbe plaintifi was entitled 
to tbe right claimed, even in th.e absence of any express provision in the 
decree reserving such tight. Queers \ Whether tbe principle of an implied 
grant of easement in severance of tenements would apply in a case where 
the partition was effected by a decree of the Court in a contested suit and 
not by a consent of parties. KADAMBINI DeBI v. KALI KUMAB 
HaLDAR, 26 0. 516 = 3 O.W.N. 409 ... 932 

(3) Bee RIGHT OF Way, 26 0. 593. 
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Ejectment. 

(1) Execution o£ decree for, foi^ arrears of rent — See ACT VIII OF 1885 

(BENGAL TENANCY), 26 0. 639. 

(2) Liability to— See ACT VITI OP 1885 (BENGAL TENANCY), 26 0* 615. 

(3) Right o£— See ACT Vltl OF 1885 (BENGAL TENANCY). 26 0. 199. 

(4) Sait foe— See LANDLORD AND TENANT. 25 0. 36. 75. 131. 

(5) Suit for— See RIGHT OF SUIT, 25 G. 98- 

(6) See ACT VIII OF 1885 (BENGAL TENANCY), 26 C. 546. 

(7) See Landlord AND TENANT, 26 C. 761. 

Ekrarnama. 

Liability created by— See LIMITATION ACT (XV OF 1877), 26 C. 241. 

Encroachment. 

(1) Sea Landlord and Tenant, 25 c. 302. 

(2) See LIMITATION ACT (XV OF 1877), 25 C. 167. 

Enhancement. 

(1) Of rent— See ACT VITI OF 1835 (BENGAL TENANCY), 26 C. 233. 

(2) Of rent — Bengal Tenancy Act (VIII of 1885), S5. 60 (su6-s. 2), 115, 104 

(sm6-ss. 2 and 3), 113— Record of rights — Presumption as to fixity of 
rent — Settlement of fair and equitable rent — Enhanctmeni for exceiS land 
— Enhanoevi nt for rise in price of crops. — The provision contained in 
s. 115 of the Bengal Tenancy Act against the presumption as to fixed rent 
under s. 50 (2) of the Act arising in certain oases, has no application in a 
suit brought by a tenant for the purpose of contosting the correctness of 
the decision of a Revenue Officer in regard to the entry as to the status 
ois^raiyat in a recoed-oLrights prepared under Ch. X of the Act. In 
such a suit the tenant is entitled to the benefit of the presumption. 
Given the circumstance of an increase or decrease in the area of the land 
for which a tenant is paying rent, it is competent to the Revenue Officer 
under s. 104 (2) of the Bengal Tenancy Act to settle a fair and equitable 
rent in respect of the whole of the land of the tenant, including the 
excess are and the Revenue Officer can in such a case enhance the rent 
under the provisions of the Tenancy Act, e.g.^ on the ground of the rise 
in the price of the food crops, and sc forth. THE SECRETARY OF 

State for India in Council v. Kajimuddi, 26 0. 617 

(3) Of rent—~Pirtitio)i of estate— Bengal Tenancy Act (VlII of 1885), ss. 7 and 188 

— Ciistonnry rate of rent — Ejut and equitablerent -“Joint-landlords — Onus 
of p'oof, — In a suit for enhancement of rent of a tenure under s. 7 of the 
Bengal Tenancy Act, it is for the plaintiff to start his ease by proving that 
the existing rate was below the customary rate payable by persons holding 
similar tenures in the vicinity, or that it was not fair and equitable, before 
the 07t7/s can be shifted to the defendant to prove that the existing rent 
was fair and equitable. A tenure was hold under a zemindari, which origi- 
nally formed one entire estate. The estate was subsequently partitioned 
by the revenue authorities into four several estates. The rent of the 
tenure was thereupon aUotted proportionately to each of the four estates 
thus formed, although the land forming the tonuce remained undivided. 
In a suit for enhancement of the rent of the tenure brought by the pro- 
prietor of some of the estates, held^ that the effect of the partition of the 
parent estate was to create separate and distinct tenures out of the original 
single tenure under the proprietors of each of the estates; that the 
proprietors of thesevoral estates were not joinf landlordsof the tenure within 
the meaning of s. 188 of the Bengal Tenancy Act, and that, therefore, a 
suit for enhancement of rent would Ho by a proprietor of one of the estates 
in respect of the rent allotted to his estate. Hem CHANDRA CHOWDHRY 
V. Kali PRASANNA Bhaduri. 26 G. 832 

(4) Of rent, suit for-Sea ACT VIII OP 1885 (BENGAL TENANCY), 25 C. 917. 

Enjoyment. 

As of tight, continuance of— See RIGHT OF Way. 26 0. 593. 

Entry. 

Made in measurement papers— See EVIDENCE ACT (I OP 1872), 25 C. 90. 
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Equitable Execution. 

See Execution of Decree, 26 0. 772. 

Equitable Relief. 

See Interest, 26 C. 300. . 

Estoppel. 

See Minor, 26 C. 381. 

Evidence. 

{!) As to jurisdiction at hearing— See JURISDICTION, 26 G. 715. 

{ 2 ) Evidence in criminal case— Grim. Pro. Cede {Act X 0/1882). s. M2— State- 
ment of acemed under that section — Misdirection — A gap in the evidence 
for the prosecution cannot be filled up by any statement made by the 
accused in his examination under s. 342 of the Grim. Pro. Code. It is a 
misdirection to ask the jury to consider a document, purporting to be 
proved by such a statement, as evidence against the accused, B\SANTA 
Kumar Ghattak v. Queen-Empress, 26 C. 49 

(3) Of title— See Title, 26 C. 11. 

(4) Parol evidence— Evidence Act (I of 1872), s. 92— Evidence of conduct— 

Return of a lease— Intention of parties.— Evidence of conduct, as for ins- 
tance return of alease, is admissible in evidence under s. 92 of the Evidence 
Act to prove that such return was due to an intention to make the lease 

inoperative. Shyama Gharan MandAL v. Heras Mollah, 26 0. 160 ... 

(5) Production and admissibility in evidence of income-tax papers— Income Tax 

Act (II 0 / 1896), s. 38 — j 2. 16 oj rttZes made by Local Government under 
Income Tax AcL—ll. 16 of the rules made by the Local Government under 
s. 38 of the Income Tax Act (II of 1886) does not apply to the production 
of income-tax papers in a Court of Law in a suit between two partners, 
Lee V. Birrell, 3 Camp., 337, and Mayoe’s Commentary on the Criminal 

Law, pp. 86, 87, cited. Jadobram Dey v. Bulloram Dey, 26 C, 
281 

« « • 

(6) Registration Act (IIIo/ 1877), s. 49 — Collateral purpose— Mortgage, unregistered 

Limitation Act (XV of 1877).— An unregistered document, the registration 
of which is compulsory, may be admissible in evidence for a collateral 
purpose, i.c.. to prove admission of liability on part of the executant suffi- 
cient to prevent a claim from being barred by the Limitation Act Mua- 
NIRAM V. GUBMUKH ROY, 26 C. 334 

(7) Secondary evidence— Evidence Act (I of 1872). ss. 65, 66.-{Per Banerjee 

and Rampini, JJ.)— Where oral evidence was given to prove the contents 
of a letter, which was neither produced nor called for, but noobjeotion was 
raised to the giving of the evidence. Held, that this was secondary evidence 
of the contents of a document, and could not be given without satisfying 
the conditions of s. 65 of the Evidence Act. S. 66 rendered it legally in- 
admissible, although no objection was raised to the giving of it KAmes 
WAR PERSHAD V. AMANUTULLA, 26 G. 53 = 2 C.W.N, 649 

(8) Taken on commission— See PRACTICE, 26 C. 591, 

(9) See Charge, 25 0. 736. 

(10) See Settlement, 26 C. 792. 

(11) See Will, 25 G. 824. 

Evidence Act (I of 1872). 
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(1) Ss.ll and 13 — Judgment not inter Admissibility in evidence of judgment 

in former case— The subject matter of the former suit not being vndenixeal 
with that of the latter suit, judgment irrelevant. — The rule laid down in 
the oases of 6 G, 171 and 13 0. 352 has been materially qualified by the 

decisions of the Privy Council, in the cases of 22 C. 533 = 22 I. A. 60 and 

19 A. 277=24 I. A. 10. Under certain circumstances, in certain cases, the 
judgment in a previous suit to which one of the parties in the subsequent 
suit was not a party, may be admissible in evidence for certain purposes 
and with certain objects in the subsequent suit. In a case where the previ- 
ous suit was to recover a two- thirds share of the property in question, and 
the subsequent suit was by a different plaintiff to recover the remaining 
one-third share of the same property: Held, in the subsequent suit the 
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Evidence Act (I of 1872 )— {Continued). 

iudement in the previous suit was not admissible in evidence, the subieot 
matter in the two suits not being identical. TePU KHAN v. BAJANI 
MOHON DAS, 25 0. 522 (P.B.) = 2 C.W.N. 501 

<!-! 11 cl 2 and 21, ci. 3 — ^dmis^biliiy of petition and written statement Hied 
'in a pl-evious proceeding.— hero the plaintiff and some ot the defendants 
were oo-owners of certain properties, the question at issue being whether 
there was a partition between them, and whether under that partition the 
defendants came to be in possession of a specific property in lieu of 
shares in all the properties, a petition and a written statement filed by the 

defendants in certain previous suits admitting the partition and the ex- 
clusive acquisition of the specific property were put in. but objected to as 
inadmissible in evidence: Held, that the documentie were admissible 
against thosfi defendants under ss. 11, cl. (2), and 21. ol. Evi- 

dence Act. GYANNESSA V. MOBARAKANNESSA. 25 0. 210 = 2 C.W.N. 91. 
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<3) 3. 25— See CONFESSION. 26 0. 569. 

(4) S. 27 Information received from the accused — Statement leading to the dis- 

* covery of a fact — Admissibility of such statement . — If the statement of an 
accused person in the custody of the police is a necessary preliminary of 
the fact thereby discovered, it is admissible under s. 27 of the Evidence 
Act ; it is immaterial whether the statement is sufficient to enable the 
police to make the discovery by themselves, or is only of such a nature as 
to require further assistance of the accused to enable them to discover the 
fact. Legal Remembrancer v. Chema Nashya. 25 C. 413 = 2C.W.N. 

257 

(5) S. 32— Statements made by deceased tenants— Road-cess returns— Bengal Cess 

Act {Bengal Act IX of 1880). s. 95. — Setnble : The statements made by 
deceased tenants in road-cess returns filed by them regarding assets of the 
tenancy are not admissible in evidence under a. 32 of the Evidence Act. 

Hem Chandra Chowdhry v. Kali Pbasanna Bhadubi, 26 0. 832 1133 

<6) S. 32, cl. {6)— Statement relating to the existence of any relationship con- 
tained in a document signed by several persojis, some <mly of xohom are 
dead. — A statement relating to the existence of any relationship contained 
in a document signed by several persons, some only of whom are dead, is 
admissible in evidence under cl. 5 of s. 32 of tbe Evidence Act. CHANDRA 

Nath Roy v. nilmadh.\b Bhuttacharjee. 26 C. 236 = 3 C.W.N, 88 755 

<7) S. 35 — “ Butwara Khasra ” — Estates Pa/tition Act\Bengal Act VIII of 1876), 
s. 5^—Measure7)ient papers, Entry made in — “Record.” — A hutxoara 
khasra or measurement paper prepared under s. 54 of the Estates Parti- 
tion Aot (Bengal Act VIII of 1876; is not a “ record ” within the meaning 
of 3. 35 of tbe Evidence Aot 1 of 1872. An entry made therein of the 
name of a tenant in possession is not admissible in evidence under that 
section. PbbMA ROY v. KISHEN ROY. 26 C. 90 ... 61 

(8; S. 38 — Statexyient as to French Laro— Unauthorised translation of Code 
Napoieoyi. — A statement contained in an unauthorised translation of tbe 
Code Napoleon as to what tbe Frenoh law is on a particular matter, is not 
relevant under s. 88 of tbe Evidence Aot. CHRISTIEN v. DELANNEY, 

26 0, 931 = 3 C.W.N. 614 ... 1195 


»9) 8. 48— See RIGHT OP OCCUPANCY. 26 C. 184. 

(10) Ss. 65, 66— See EVIDENCE, 26 0. 53. 

(11) S. m— Surety bond purporting to hypothecate hnynoveahle pioperty—Bond 

not properly attested— Transfer of Property Act (IVo/ 1882). s. 59. — Where 
a surely bond purported to hypothecate immoveable property, though H 
was not registered and attested by two witnesses, a personal decree could 
be passed on it against the surety inasmuch a^ the dooument was evi- 
dence of a money debt. SONATUNSHAHA v. DIN0N.\THSHAHA. 26 0 222 
= 3 C.W.N. 228 746 

(12) S. 86— See PRACTICE, 25 0. 856. 

!13) S. 92-See EVIDENCE, 26 C. 160. 

(14) S. 92. Mortgage— SaU— Conduct of parties— Oral evidence when admissible 
to prove that an apparent sale is a mortgage— Admissibilily of parol evi- 
dence to vary a written contract.— Oral evidence of the acts and conduct of 
parties, such as oral evidence that possession remained with tbe vendor 
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Evidence Act (I of \^12)^{Concluded), 

notwithstanding the execution of a dead of out-and-out sale, is admissible 
to prove that the deed was intended to operate only as a mortgage. Preo- 
NATHSHAHA V. Madhu Sudan bhuiya, 25 C. 603 (F.B.) = 2 C.W.N. 
562 


(15) S. 92, proviso 3—ParoZ evidence qualifying an engagement in a written docu- 
ment Adrnissibility oj such evidence — Reservation of question as to the 
admissibility of evidence.— The proper meaning of proviso 3 to s. 92 of the 
Evidence Act {I of 1872) is that a contemporaneous oral agreement, to 
the effect that a written contract was to be of no force or effect, and that 
It was to impose no obligation at all until the happening of a certain 
event, may be proved. An oral agreement purporting to provide that the 
promise to pay on demand in a promissory note though absolute in its 
terms, was not to be enforceable by suit until the happening of a particular 
event, i.e., that the legal obligation to perform the promise was to be 
postponed, is not such an agreement as falls within the proviso 3 to s. 92 
of the Evidence Act. Qasbions as to the admissibility of evidence should 
be decided as they arise, and should not be reserved until judgment in the 

case IS given. RAMJIBUN SEROWGY V. OQHORE NaTH OHATTERJEE 
25 0.401 = 2 C.W.N. 188 Lii.ajb.iL, 


(16) S. 115— See MINOR, 25 C. 6 I 6 ; 26 C. 381. 

(17) S. 126— See PRIVILEGED COMMUNICATION, 25 C. 736, 


( 18 ) '^1 -^Privileged communication^Communicaiion to clerk of vleader ^ 

(Per Banerjee, 127 of the Evidence Act (I of 1872) extends to a 

communication made to the pleader’s clerk the same confidential charac- 
ter that attaches to a communication to the pleader direct, under s 126 

KAMESHWAR Pebshad V. AMANUTULLA, 26 0. 53 = 2 C W N 649* 

Excess Land, v.tN. o.y ... 


Rent of— See Enhancement. 26 0. 6i7, 

Exchange. 

(1) Rate of — See EXECUTION OP DECREE, 25 0, 283. 

(2) See Transfer op Property Act (IV op I882), 25 0. 210 

Execution of Decree. 



( 2 ) 

<3) 

(4) 

(5) 

( 6 ) 


Adjustment or satisfaction of decree — Civ. Pro, Code (Act XIV of IftRSl 
W. 257-A, 258 — of Court to agreements for satisfaction of decree 
Paynunts by ludgment-debtor under void agreement— Effect of un- 
certified pay^nts fo <Ucree-holder A sum paid under an agreement void 
under s. 267A of the Civ. Pro. Code cannot be acknowledged or recognised 
in exeou^tion of a decree under s. 258 of the Code, unless it has been oecti- 
bed within the proper time. Agreements for the satisfaction of a judgment- 
debt not sanotioned under a, 267A of the Civ. Pro. Code, are void ; but if 
^nctioned, they may be carried out in execution. DURQA PR\SAD 

Banerjee v. Ladit Mohun Singh Roy, 25 c. 86 

Against female heir— See SALE, 26 C. 285. 

Application for— See Limitation ACT (XV op 1877). 25 C. 258 ; 26 0. 888. 

Application for stay of— See COSTS, 25 C. 893. 

By assignee— See ACT VUlOP 1885 (BENGAL TENANCY), 26 C. 176. 

By trustees under assignment— See ACT VIII OF 1885 (BENGAL TENANCY) 
26 G« 750« * 


(7) Charge— Attachment without sale -Transfer of Property Act (IV of 18821 
ss. 67, 99, ICO- Res judicata. — The plaintiff, a judgment-creditor, had 
m the High Court obtained a decree against the defendant, whereby it 
was ordered that athe defendant should pay to the plaintiff a sum of 
Rs. 1,68|123, and that the said sum should be a charge on certain im- 
movable properties situated in the mofusail and specified in a schedule 
to the decree. In August 1894 the plaintiff obtained an order for transfer 
of the decree to a mofussil Court and sent a copy of the decree for execu- 
tion there. He obtained in that Court an order for attachment and sale 
of the property, but that order was reversed on appeal in May 1895 the 
High Court holding that the properties could not be sold in execution of 
the decree, but that a separate suit must be brought under s 67 of the 
Transfer of Property Act. Tde plaintiff then applied to the Court that 
passed the decree for an order for transmission of the decree to the 
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Execution of Decree— (Concluded). 

mofussil Court with a view to execution. That application was refused 
by Sale, J.. who held that the decision of May 1895 was conclusive as 
to the plaintiff’s tight to attach the property as distinct from a sale or to 
sell it except aitor a juit under 3.67 of the Ttausfet of Property Act: 
Held on appeal (reversing the decision of SALE, J.) that the application 
. was not judicata. Held, also, that an order for ^tachment o^y “ 
distinct from a sale oould be made. GOURI SUNKER PANDAY v. ABHO- 
YESWABI DABEE. 25 0. 262 

(8) Code of Civil Procedure (Act XIV o/ 1882). ss 223 

Western Provinces and Assam Civil Courts Act (XII of 1887), s. I3 Rfl-dw- 

tributionof local areas. Effect of- Jurisdiction of Mi^sif.—A obtain^ a 

decree against B in the Court of the first Munsif of Howrah. After the 
decree, the local area, within which the cause of action arose, and the 
iudgment-debtor resided, was transferred from the first to the second 
Munsif. On an application by A for the execution of ^>>3 decree m the 
Court of the second Munsif which allowed execution : Held, that the 
second Munsif had no jurisdiction to entertain the application and allow 
execution, and that the applicatioh ought to have been made in the Court 
of the first Munsif which passed the decree. KaLIPADO MOKERJEE v. 

DINO Nath Mukerjee, 25 0. 315 — 

(9) Distribution of proceeds of execution — .dssets realized by sale or otherv^e in 

execution— Monies realized by Receiver appointed by decree’hold^-ii^uxi- 
able execution— Code of Civil Procedure (AcfXlV of 1882) . s. 295.— Renta 
of property under attaohment which have been realized by a receiver agh 
pointed at the iuatanoe of one decree- holder are assets realized by sale or 
otherwise in execution of a decree ” within the meaning of s. 2^ of the 
Code of Civil Procedure. The appointment of a Receiver by the Co^l at 
the instance of a judgment-creditor is a “ process of execution.** FINK 
V. Maharaj BHADOOR Sing, 26 C. 772 = 4 O.W.N. 27 

(10) Effect of striking off application for— Bee LIMITATION, 25 0. 203. 

(11) Effect on sale of reversal of — See SALE. 26 0. 734. 

(12) For arrears of tent against registered tenant alone — See SALE, 26 C. 677. 

(13) For ejectment for arrears of rent — See ACT VIII OF 1885 (BENGAL 

TENANCY), 26 C. 639. 

(14) Order of Privy Council — Decree for costs— Rate of Exchange * — In convert- 

ing into Indian currency the amount of costs expressed in sterling in an 
order of Her Majesty in Council the rate of exchange is the rale which 
prevailed at the time when the order was made. MAHOMED ABDUL 
HYE V. GajrAJ Sahai, 25 C. 283 = 2 O.W.N. 89 
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(16) Proceedings and orders in — See LIMITATION. 25 0. 203, 

(16) Question arising in — See CiV. PRO. CODE (ACT XIV OF 1882), 26 C. 49, 

133. 

(17) Question for Court in — See CiV. PRO. CODE (ACT XIV OF 1882), 26 C. 946. 

(18) Question sin— See Crv’. PRO. CODE (ACT XIV OF 1882), 26 C, 727. 

(19) Question relating to — See APPEAL (GENERAL), 26 0. 529. 


(20) Stay of execution— ‘Deci'ee for arrears of rent — Decree for wotwi> — Code of Cinif 

Procedure {Act XIV of \QQ'2) , s. 546.— A decree for arrears of rent is a 
decree for money ” within the meaning of s. 646 of the Civil Prooedute. 

Banku Behary Sanyal v. Syama Churn Bhuttacharjee. 25 0. 322 210 

(21) See ACT VIII OF 1886 (BENGAL TENANCY), 26 0. 603. 

(•22) See APPEAL (SECOND APPEAL). 25C. 872; 26 0. 539. 

(23) See BENAMI TRANSACTIONS. 26 C. 950. 

(24) See OlV. PRO. CODE (AOT XIV OF 1882), 26 0, 250, 

(25) See DECREE, 26 C. 166. 

(26) See LIMITATION ACT (XV OF 1877), 25 0. 109. 

(27) See LIS PENDENS. 26 0. 966. 

(28) See RECEIVER, 26 C. 127. 

(29) See SALE, 26 0. 937. 

(30) See SUCCESSION CERTIFICATE ACT (VII OF 1889). 26 C. 839. 

(31) See SURETY. 26 C. 222. 
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‘Bxecutor, 

* 

(1) Commission to— See Mahomedan LAW (WlliL), 25 C. 9. 

(2) Costs of— See PROBATE, 25 0. 553. 

(3) See Hindu Law (Will), 25 C. 103. 

(4) See Will. 25 C. 65. 

'Ex-parte Decree. 

(1) Application to set aside— See PARTIES, 26 C. 267, 

(2) Set aside on terms— See SURETY, 26 C, 222. 

Ex-parte Hearing. 

Of case— See PRIVY COUNCIL, 25 0. 187. 

Explosion. 

See Railway Company, 26 C. 465. 

Facsimile. 

Of name, execution of will by impression of —See HINDU LAW (WILL), 25 C. 911. 

False Evidence. 

lostigat-ing person to give— See SANCTION FOR PROSECUTION, 26 0. 359. 

Falsification of Accounts. 

See PENAL OODE (ACT XLV OP 1860), 26 C. 560. 

Fees. 

To landlord and for service of notice of sale. Effect of non-payment of— Sea 
Act VIII OF 18S5 (BENGAL TENANCY), 26 C- 603 

Ferry. 

(DOompensationforlossof— SeeLANDACQUIsmON ACT (rOFl894), 25 0. 346. 

(•2i Kig^it of— See CrIM. Pro. CODE (ACT V OF 1898), 26 C. 188. 

Fire-works. 

Carnage of— See RAILWAY COMPANY, 26 0. 485. 

Foreign Court. 

Jurisdiction of —Private International Law^ Suit in British Court on foreign 
judgment— Territorial jurisdiction— British subject —Domicile— Nationali- 
ty— Decree of Foreign Court as evidence in Court in British India— Civ, 
Pro. Code (XIV of 1882), s. 13. — A foreign Court has no jurisdiction over 
a person who is a British subject domiciled and residing in British India, 
who was not within the territorial jurisdiction of that Court either at the 
time when a suit was brought against him or previously, and who never 
subjected himself by an act of his, such as by appearing and defending the 
suit, to the jurisdiction of that Court. A decree passed by a foreign Court 
against such a person cannot be given effect to in a Court in British India. 
Even if there be in such a case any special territorial legislation giving 
jurisdiction to the foreign Court, such legislation cannot be recognised by 
a Court in British India. Nationality is determined by birth on the soil 
and not by citizenship by descant. There is a distinction between a case 
in which a defendant puts forward a foreign judgment as a bar to a suit 
under s. 13 of the Code of Civil Procedure, and a case in which a plaintiff 
seeks to enforce a foreign judgment. In the former, it may fairly be sup- 
posed that the parties submitted to the jurisdiction of the foreign Court 
CHBISTIEN v. Delanney, 26 C. 931=3 C.WiN. 614 

Forgery. 

(1) Abetment of forgery by writing out the deed —Unregistered document purport- 
ing to be a valuable security— Penal Code {Act XLV of 1860), 109, 114 

and 467. — The accused was not only the writer but also took an active part 
in the preparation of a document, the alleged executant of which was dead 
before the date of the document, and the person who really had an interest 
under the document was convicted under e. 82 of the Registration Act 
fill of 1877). But evidence was wanting to show that the accused took 
any part in the forgery of the name of the alleged executant: Held, that 
the accused could not be convioted'of the offence of forgery under s. 467 
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Porg:ery — (Concliided), .irAOB 

of the Penal Code. There being nothing on the record to show that the 
acoueed was a party to or took any part in the actual forgery of the docu- 
ment, or that he was present on the occasion when it was forgedt the pro- 
per section to convict him under would be s. 457/109, that is of abetment of 
forgery, and not s. 467/114. An unregistered document, though it may not 
be a valuable security until the registration is completed, “still” purports 
to be a valuable security within the meaning of s. 467 of the Penal Code. 

KASHI Nath NAEK V. QUEEN-EMPKESS, 25 C. 207 = 1 O.W.N, 681 ... 140 

(2) Using a forged docunient^Penal Code {Act XLV of 1860), ss, 463, 471— 

“ Fraudulently'' meaning o/.— Deprivation of property, actual or intended, 
is not an essential element in the oSenoeof fraudulently using as genuine 
a document which the accused knew or had reason to believe to be false* 
Queen-Empress v. abbas Ali, 25 0. 512 (F,B.) = 1 O.W.N, 255 ... 340 

Fraud 

(1) Application to set aside sale on ground of — Bee APPEAL (SECOND 

Appeal;, 26 C. 539. 

(2) Fraudulent representation as to age — See MINOR, 25 0. 371. 

(3) Pleading fraud— Poiver of Court at instance of innocent party to treat decree 

of another Court obtained by fraud us a nullity . — An inDOoent party may 
be allowed to prove in one Court that a decree obtained against him in a 
different proceeding in another Court of concurrent jurisdiction was 
obtained by fraud, and if the Court be of opinion that such decree so 
obtained in the other Court oannot stand it bas jurisdiotion to treat that 
decree as a nullity and render its effect nugatory. NISTARINI DASSI v. 

NUNDO Dall BOSE, 26 C. 891 = 3 O.W.N, 670 ... Ufl 

(4) Suit for relief on ground of— See LIMITATION ACT (XV OP 1877), 25 0. 49. 

(5) See Sale, 26 C. 324, 326-N. 

French Law. 

Statement as to— See EVIDENCE ACT (I OP 1872), 26 C. 931. 

Full Bench. 

Reference to— Power of a single Judge siffiwp alone to refer a ease in iohieh the 
value of the suoject-mattet in dispute does not exceed i2s, 60— Division Court 
— Rules of the High Dourly ch V, Rule 1, ch. VI, Rules 1 otuJ 6 — SlaUUe 
24 and 25 Vic. cap. 109, s. 13.— A reference to the Full Bench cannot bo 
made by a Judge of the High Court sitting alone to hear oases in which 
the value of the subject-matter in dispute does not exceed Rs. 60. NaBU 
MONDUL V. CHOLIM MULLIK. 26 0. 896 (F.B.) ... 534 

Further Inquiry. 

Order for- See REVISION, 26 C. 746. 

Gift. 

See BENAMI TRANSACTIONS, 26 C. 227. 

Goods. 

(1) Sold, not available for delivery — See CONTRACT, 26 C. 142. 

(2) See Penal Code (aotXIjV of 1860), 26 C. 232, 

Government. 

(1) Power of -See SETTLEMENT, 26 C, 792, 

(2) Rights of— See ACT I OF 1869 (OUDH ESTATES), 26 0. 879. 

Government Officers. 

Acts of, how far binding on Government — See SETTLEMENT, 26 0. 799, 

Grant. 

Implied grant— See EASEMENT, 26 0. 311. 
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(1) Acknowledgment of debt by—See LIMITATION ACT (XV OF 1877), 26 C. 61. 

(2) Appointment of— See ACT VIII OF 1890 (GUABDIANS AND WARDS). 26 C. 

133. 

(3) Appointvient of §uardian — Guardians and Wards Act (VIII of 1890), ss. 9 

and n ^ Application by a Christian father to be appointed guardian of his 
Hindu minor son — Matters to be considered bp the Court in appointing 
guardian.— Af who was originally a Hindu, but afterwards became a 
Christian and abandoned his family residence, applied to be the guardian 
of the person of his minor son. On the objections of the paternal and 
maternal uncles of the boy that, under the circumstances of the case, the 
father was not a fit and proper person to be appointed the guardian of the 
minor. Held, although the father \%jgrima facie entitled to the ’custody 
of his infant child, he can be deprived of such parental right if the cir« 
cumstances justify it ; therefore in a case where a child who was brought 
up as a Hindu, and who expressed a desire to remain a Hindu, and 
was living with his Hindu relation, who was maintaining him and 
^«a8 looking after his education properly, it would not be to the welfare 
of the child that he should be handed over to the father and brought 
up io the Christian faith, and that the Court below, under the circum- 
stances of the case, was right in dismissing the application. MOKOOND 
Lall Singh v. Nobodip Chunder Singh. 25 0. 881 = 2 G.W.N, 379... 574 

(4) Powers of— See LIMITATION ACT (XV OP 1877), 26 G- 51. 

(5) Power of guardian to mortgage minor's property —Act XL of 1858, s. 18— 

Guardians and Wards Act (VIII of 1890), s. 30, read xoith s. 2, Retrospec- 
tive effect of^Mortgage without sanction of Court.— A mortgage of a minor’s 
property, made by bis guardian holding a certificate under Act XL of 1858, 
without obtaining sanction of the Court as required by s. 18 of the Act. is 
absolutely null and void. Section 2 of the Guardians and Wards Act (VIII 
1890) does not give retrospective effect to s. 30, which, therefore, does not 
apply to a mortgage executed before the Act came into operation, so as to 
destroy its void character and render it merely voidable. LALA HurBO 
PROSAD V. BASARUTH Ah, 25 C. 909 ... 592 

(6) Uncertifioated, powers of— see LUNATIC. 25 0. 585. 

High Court. 

(1) Interference by, in pending case -See MAGISTRATE, 26 0. 786, 

(2l Jurisdiction of- See COSTS. 25 C, 887. 

(3) Jurisdiction of — Sea REVISION, 26 0. 874, 

(4) Jurisdiction of — District Judge, jurisdiction of — Apoeal — Appeal withdrawn 

from the District Court — Civ. Pro. Code (Act XIV of 1882), s. 25. — An 
appeal, the subject-matter of which was over Bs. 5,000 in value, was 
wrongly presented and filed in the District Judge’s Court, and was subse- 
quently upon application by the appellant withdrawn by the High Court 
under s. 25 of tbe Civ. Pro. Code and registered as an appeal to that Court. 

The order of withdrawal left it open to the respondent to raise objection 
on tbe score of want of jurisdiction of tbe District Court at tbe time of 
hearing of the appeal. Held, that when an appeal is transferred under 
8. 25 of the Civ. Pro. Code, it must be heard subject to all the objections 
which could be taken before tbe Court from which it has been transferred. 

The High Court, therefore, had no jurisdiction to hear the appeal. RAM 
Narain Joshy v. Pabmbswar Narain Mahta, 26 0. 39 ... 27 

(5) Land situate outside limits of — See JURISDICTION, 26 C. 204. 

(6) On revision— See NUISANCE, 26 0. 852. 

(7) Power of— See ACT VIII OP 1890 (GUARDIANS AND WARDS), 26 C, 133. 

(8) Power of— See REVISION, 26 0. 746, 874. 

(9) Power of interference of — See REVISION, 25 G, 233. 

(10) See SANCTION FOR PROSECUTION, 26 . 852, 

(H) See SUPERINTENDENCE. 26 C. 188. 

4 

High Court Rules. 

(1) Chap, V, Rule 1— See PULL BENCH. 25 C. 896. 

(2) Chap. VI, Rules 1 and 6— See PULL BENCH, 26 0, 896- 

1271 



GBNEBAIi INDEX. 


Hindu Law. . PAGB 

1. — ADOPTION. 

2. — ALIENATION. 

3. — Gift. 

4. — Guardianship, 

5. — INHERITANCE. 

6. — JOINT Family. 

7. — Maintenance. 

8. — MARRIAGE. 

9. — Partition, 

10. — RELIGIOUS Endowments, 

11. — Reversioner. 

12. — STRIDHAN. 

13. — SUCCESSION. 

14. — WIDOW, 

16.— Will. 

1.— Adoption. 

(1) Suit based on allegation oi validity of— See LIMITATION ACT (XV OF 1877), 

25 C. 354. 

(2) Widow— Direction to accumulate — Second odc^^ion.— Where a power to 

adopt was given by a testator to his widow, who was also the executrix of 
bis will and to two other executors conjointly ; Held, that such power 
was bad. Under Hindu law power to adopt can be given to a widow only, 
and she has no capacity to adopt save under the express permission of 
her husband given in his lifetime. Per TREVELYAN, J. — A Hindu 
testator cannot direct the accumulation of the income of his estate for an 
indefinite period, if there is no beneficial interest created in the property 
in order to render the gift whether under the will or infer tdros valid. 

By second adoption a widow divests herself of the mothet*s estate in the 
same way that she divests herself of her widow’s estate on the first 
adoption. AMRITO LALL DUTT v. SURNOMONI DASI, 25 C. 662 = 2 0. 

W.N. 889 — 435 

2.— Alienation. 

(1) By widow— See PRIVY COUNCIL, 25 C. 189. 

(2) By widow — Mortgage taken from Bindu widow — Unpaid interest cfoinird on 

her deceased husband* s mortgage— Will, ccnstrucuoji of, — A ptirdanashin 
widow executed a mortgage of part of the family estate to secure payment 
of the balance of interest alleged to be due on three previous mortgages 
which had been executed by her husband in his lifetime. Justifying 
necessity for her to encumber was not shown, nor enquiry by the mort- 
gagee as to her authority. Even if the transaction had been properly 
explained to her, as a Hindu widow, she would have exceeded her powers. 

By his will her husband had declared that his widow should have full 
powers, but that, during the life of his minor son she should not have 
power to transfer without legal necessity ; and that she should have power 
to mortgage to pay revenue and other debts: Held, that the will conferred 
on her no greater power of alienating the family estate than she had under 
the Hindu law : and that, under the circumstances, the mortgage executed 
by her was invalid. Notes promising to pay interest, additional to that 
contracted for in the mortgages, had been signed by the husband, which 
it was held could not afioot the right to redeem, being unregistered. 

Tika Ram V, The Deputy Commissioner op Bara Banki, 26 0 . 707 
(P.C.) = 26 I. A. 97 = 3 C.W.N. 573 = 1 Bom. L.R. 692 = 7 Sar. P.O.J. 520. 1052 

(3) During attachment— See ATTACHMENT, 26 C. 531. 

(4) Manager— Sale by a ttioio manager of minor's property for legal necessity 

and for h\s benefit whether vaHd. — A de fnefo manager of an infant's estate 
has, incase of necessity or for the benefit of the minor, power to sell 
his property. MOHANUND MONDUL v. NAFUR MONDUL, 26 C. 820— 

3 C.W.N. 770 . 1125 

(5) See ACT V OP 1881 (PROBATE AND ADMINISTRATION), 26 C. 607, 

3.-Qift. 

To idol not in existence at testator’s death— See HINDU LAW (WILL). 25 0, 

406. 
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Hindu eon, application by Christian father to be guardian of — See Guardian, 

25 C. »81. 

5,— Inheritance. 

(1) Bengal School — Father's brother's daughter's son whether preferential heir to 

mother's brother's son . — Under the Bengal School of Hindu Law, the 
father’s brother*s daughter’s Bon as heir is preferential to the mother’s 
brother’s son. Bkaja Lad SEN v JiBAN KRISHNA ROY, 26 G. 285 ... 787 

(2) Letters of ad^ninistration — Probate and Administration Act {y of — Pro- 

stitute^ Svxicession to property of degraded woman . — In the absence of any 
local custom or usage to the contrary, a woman of the town is no heir to 
her deceased sister, who was also a woman of the town. A woman of the 
town, who is a Hindu by birth does not cease to be a Hindu by reason of 
her degradation, and succession to her property is governed by Hindu 
law. 8ARNA MOYEB BEWA V. SECRETARY OF STATE FOR INDIA IN 

Council, 25 C. 264 = 2 c.W.N. 97 ... m 

(3) Suit to determine right of — See LETTERS OF ADMINISTRATION, 25 C. 

354. 

6. — Joint Family. 

(K House, Partition of-See EASEMENTS, 26 C. 516. 

12) Partnership — Infant sons ^ Mitakshara law — Promissory note, Suit on — 
Non-joinder of parties—Plea tn bar of suiL— In a suit on a promissory 
note executed by defendant in favour of a hrni whose original partners 
were two brothers, one of whom had previously died leaving an infant son 
surviving, while the other, who also had infant sons, was, at the date of 

the execution of the note, sola surviving partner of the firm. Held, that 

a Hindu infant, who by birth or inheritance becomes entitled to an 
interest in a joint family business, does not necessarily become a member 
of the trading partnership carrying on the business. There must be some 
consentient act to that effect on the part of the infant and his partners. 

Even, therefore, where parties are governed by the Mitakshara law, an 
infant need not be joined as a oo-plaintiff in a suit by the father to recover 
a trade debt. Decrees obtained in such suits by oc against the managers 
of the business ace presumed to have been obtained by or against them in 
their representative capacity and will be binding on the whole joint family. 

Lutchmanen Ohetty v. Siva Prokasa Modeliar, 26 G. 349 = 3 C. 

W.N. 190 826 

7. — Maintenance. 

Form of decree for — See DECREE. 26 O. 441. 

8. — Marriage. 

Presumption as to form of Hindu— See HINDU LAW (Stridhan), 25 C. 354. 

9. — Partition. 

(1) Deeds of gift executed after — See BURDEN OP PROOF, 25 C. 78. 

(2) Of joint family house — See EASEMENT, 26 C. 516. 

10.— Religious Endowments. 

Succession in management of — See LIMITATION ACT (XV OF 1877), 25 C. 354. 

1 1 .—Reversioner. 

(1) For possession of immoveable property, suit by — See LIMITATION ACT (XV 

OF 1877), 26 0. 285. 

(2) Reversionary right— See TRANSFER OP PROPERTY AcT (IV OP 1882), 25 0. 778. 

(3) Suit by— See Burden of Proof, 26 0, 871. 

(4) See CONTRACT, 25 0. 869. 

(5) See RES JUDICATA, 26 C. 285. 

12.— Stridhan, 

Inheritance and devolution of siridhana properly - Hindu Law, Marriage — Pre- 
sumption as to form of marriage . — Under the Hindu law of the Benares 
. School, in the absence of any evidence to the contrary, a marriage must 
be presumed to have taken plaoe in one of the approved forms ; therefore 
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the heir of a woman to her siridhana property is the nearest kinsman of 
her husband and not of her father The Virmitrodaya oanoot-be referred 
to where the Mitaksbara is clear. JAGANNATH PbasaD GUPTA v. 

UuNJiT Singh, 25 C. 354 

13 — Succession. 

S-o HINDU LAW (INHERITANCE). *26 C. 285. 

1 4— Widow. 

(1) Alienation by— See HINDU Law (Alienation), 26 C. 707. 

{'i) Lease granted by — See LANDLORD AND TENANT, 25 C. 1. 

(3) Legal necessity. Want of — See PRIVY COUNCIL 25 C, 189. 

(4) Mortgage by^ — See HINDU LAW (ALIENATION), 26 C. 707. 

(5) Transfer of immoveable property — See ACT V OF 1881 (PROBATE AND AD- 

MINISTRATION), 26 C. 607. 

(6) See BURDEN OF PROOF, 26 C. 871. 

(7) See CONTRACT, 25 C. 869. 

(8) See Hindu Law (Adoption), 25 c. 662. 

i5.-wni. 

(1) Construction of— Bee HINDU LAW (ALIENATION), 26 C. 707. 

(2) Construction of will— Administration suit- Chancery practice— ** Living,** 

meaning of — Trust for religious ptirposes — Idol, gift to — BttU against 
perpetuities. — A testator by his will devised certain house property, first 
for the celebration of pujahs, and the worship of an idol, and then 
that his children with their families should be allowed to five there. 

One of the sons used the premises for the purpose of his business as 
a kabiroj which was objected to by the other sons as being contrary to the 
terms of the will. One of the defendants also contended that before the 
Court could construe the terms of the will to ascertain the meaning of 
the testator it was necessary to bring a proper administration suit. Held, 
that considering the character of the consequential relief sought the Court 
could construe the will without an administration suit : that questions 
between trustees and beneficiaries and between trustees and strangers 
requiring the constriiction of provisions in a trust deed have been deter- 
mined without the Court being asked to underlake the entire administra- 
tion of the trust. To ascertain the meaning intended to be applied to a 
particular phrase, it is necessary first to consider the words of the will 
and next the surrounding circumstances which may affect the testator's 
meacing. If there is a valid dedication of premises for religious purposes 
this is not invalid merely because it transgresses against the rule forbidding 
the creation of perpetuities. Under Hindu law an idol as symbolical of 
religious purposes is capable of being endowed with property, but no 
express words of gift to such idol in the shape of a trust or otherwise are 
required to create a valid dedication. BHUQGOBUTTY PrOSONNO SbN v. 

GOOROO PROSONNO SEN, 25 C. Il2 7ft 

(3) Construction of will— Executory bequest— Gift to an idol not in existence at the 

testator*s death — Existtnee of idol — Dsdicafioti. — No valid gift or dedica- 
tion of property can be made by will to an idol not in existence at the time 
of the testator's death. The power conferred by will to make a gift must 
be a power to convey property to a person in existence, either actually or 
in contemplation of law at the death of the testator. UPBNDRA LaL 
BORALv. Hem CHUNDRA BORAL, 25 0 405 = 2 O.W.N. 295 ... 

(4) Execution of Will - Testamentary capacity — Evidence. Burden of proof . — ^Aa 

to the testamentary capacity of a person who was alleged to have executed 
his will while suflering from paralysis and in his last illness, the Courts 
below had differed. The proponent's case was that the will had been 
signed for the testator in his presence by another person authorised by 
him, and that be was of sound and disposing mind at the time, though 
unable to write his name. Against this, there was affirmative, oral, evi- 
denoe tending to show that he was not then capable of making a will. 

Other oiroumstanoea supported the latter view. On the weight ol the 
evidence the Judicial Committee decided that the proponent bad not dis- 
charged the burden of proving him to have been capable. The present 
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case did not resemble one where a testator, near death, might with the 
requisite degree of knowledge have executed a disposition of his property 
for which previously and while his mind was still in vigour he might have 
given instructions. RASH MOHINI DASI v. UMESH GHUNDER BISWAS, 
ys C. 824 (P.C.) = 25 I. A. 109 = 2 C.W.N. 321 = 7 Sar. P.C-J. 298 ... 537 

(5) Exicutor — Position of an executor under a Hhiduwill before the Hindu Wills 

Act (XXI of 1870) caine into force -^Difference in position between an exe- 
cutor under a Hindu will and an executor under an English will— Probate 
and Administration Act (V of 1881), ss. 2, 4 aTid 90. — An executor under 
a Hindu will, before the Hindu Wills Act came into force, is not in the 
same position as an English executor under an English will, and the 
property does not vest in him, he holds it only as manager. Sarat 
CHANDRA BANERJBB v. BHUPENDRA NATH BOSU, 25 C. 103 ... 70 

(6) Hindu Wills Act (XXI of 1870)— Indian Sticcession Act (X of 1865), s. 50 — 

Execution of a will, by impression of the facsimile of the name, whether 
valid in law . — A testator, who, for a number of years, was, as he was 
unable to write, in the habit of using a name stamp, wbiob used to be 
attached by a servant to any d^'cnment or paper ho wanted to sign, 
executed a will, and under his direction a servant affixed the impression 
of his name stamp on the said document: Held, that the execution of 
the will in this case was proper and came strictly within the meaning of 
the words used in s. 50 of the Indian Succession 4ct. NIRMAL CHDNDBR 
BANDOPADHYA V. SARATMONI DEBYA, 25 C. 911 = 2 C.W.N. 642 ... 594 

Holding over. 

Edeot of -See LANDLORD AND TENANT, 26 0. 338. 

Hurt. 

Causing hurt in furtherance of common object — See RIOTING, 26 C. 574. 

Husband. 

Complaint by— See BIGAMY, 26 0. 336. 

Idol. 

(1) Gift to— See HINDU LAW (WILL), 26 C. 405. 

(2) See Hindu Law (will), 25 C. 112, 

Ikrarnamah. 

See CONTRACT, 25 C. 869. 

Illegal Contract. 

See CONTRACT ACT (IX OF 1872), 26 C. 238. 

Immoveable Property. 

(1) Outside jurisdiction, Acts of mal-administration regarding— See JURISDIC- 

TION, 26 0. 891. 

(2) Truivfer of, by Hindu widow— See ACT V OF 1881 (PROBATE AND ADMI- 

NISTRATION), 26 C. 607. 

Imprisonment. 

In def-iulc of payment — See MAINTENANCE, 25 C, 291, 

Improvements. 

Expendit-ure on— See MORTGAGE (REDEMPTION), 26 0. 1, 

Income Tax 

Papers, production and admissibility in evidence of — See EVIDENCE, 26 C. 261. 

Incumbrance. 

(1} Created by co-sharer — See PARTITION, 26 0. 434. 

(2) See Limitation act (XV of 1877), 25 0. 167, 

Infant. 

Bona— See HINDU LAW (JOINT FAMILY), 26 C, 349, 

V 

Information. 

Prom, aaoueed— Sea EVIDENCE ACT (I OF 1872). 25 C. 413. 
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Insolvent Act (1 1 and 12 Vic., C. 21). 

S. Application for personal discharge— Discharge except as to debts due to a 
particular creditor— Prospective order under s. 61. — Application by insol- 
vent for personal discharge. One creditor opposed. It. appeared that 
that creditor lent money to the insolvent on a mortgage on false represen- 
tations made by the insolvent to him. No decree had been obtained by 
the creditor on his mortgage. The opposing creditor applied that the 
insolvent be dealt with under s. 51 of the Insolvent Act. The insolvent 
contended that an order under b. 51 could only be made when the cre- 
ditor had obtained a decree, and was in a position to apply at once for 
the arrest of the insolvent, which was not the case here. Held, the 
insolvent was entitled to his personal discharge, as regards all creditors 
except the opposing creditor / that the Court had no power under s. 51 to 
order immediate commitment of the insolvent, inasmuch as the opposing 
creditor had not placed himself in a position to issue execution against 
the insolvent, but that the Court could make a prospective order that 
with regard to the debt due to the opposing creditor the insolvent should 
be entitled to his personal discharge as soon as he should have been in 
custody at the suit of that creditor for the period of six months. Qucere. 
— If the debt be satisfied out of the proceeds of sale of the mortgaged 
properties or otherwise whether the effect of such payment would be to 
relieve the insolvent from the penalty' prescribed by s, 51. In the matter of 
S.\RAT KUMAR SEN. 26 0. 973 = 4 C.W.N. 32 


Page 
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Inspection. 

Of documents — Practice — Inspection by agent of a party — When under an 
order giving liberty to a party to a suit, his attorneys and agents, to in- 
spect and peruse the documents produced by the opposite party, inspec- 
tion by an agent is contemplated, the order should bo read in such a way 
as would give the Court some control over the persons to be appointed 
to inspect the documents. Such an order contemplates that the agent 
will be a person standing in the position of the party for the purposes of 
ths suit. Held, therefore that the Court ought not to permit a person 
formerly in the service of the defendant to inspect as the plaintiff's [agent 
the defendant's books, which bad been in bis charge. ENAMUL HUQ v. 
EKRAMUL Huq, 25 C. 294 ... 197 

Intention, 

Of parties—Seo EVIDENCE, 26 C. ICO. 


Interest. 

(1) At exorbitant rate— See ACT VIII OF 1885 (BENGAL TENANCY), 26 C. 315. 

(2) Compound interest— See CONTRACT ACT (IX OF 1872). 26 C. 238. 

(3) Liability of purchaser at sale for arrears of rent to pay— See ACT VIII OF 

1885 (Bengal Tenancy), 26 C. 315. 

(4) Mortgage — Construction of mortgage — Post diem interest u'here none is stipulat- 

ed for in the deed. — Where a mortgage deed contained a covenant for pay- 
ment of principal and interest at a fixed rate in two years and further 
covenants not to transfer the mortgaged property until payment of principal 
and interest, and also ou failure of payment of interest for one year to 
treat the amount after Iho lapse of that year ns principal : Hetd, upon 
the construction of the morteage-deed, that the parties intended that if the 
principal were not paid by tbo stipulated date interest should continue to 
run at the rate mentioned in the deed, and that the mortgagee was enti- 
tled to recover the principal with interest at the stipulated rate to the 
date of the decree of the first Court and at the rate of 6 per cent, there- 
after. SaRALA DaSI V. JOGENDRA NARaIN BaSU. 25 C. 246 

(5) On arrears of rent— See ACT XVII OF 1876 lOUDH LAND REVENUE) 26 

0. 628, 

(6) On arrears of rent— Bengal Taiancy Act (VIII of 1885), fs. 67, 178. su6-ss. 3, 

cl. {hi and 110— Contract to pay interest at higher rate than allowed by 
s, 67 of the Act.— h contraot by a tenant bolding under a permanent 
mokarari lease to pay interest ou the arrears of rent at a higher rate than 
12 per cent, per annum is not enforceable in law. BaSant Kumar ROY 

Chowdhry V, Promotha Nath Bbuttacharjee. 26 0. 130=3 0. 

W,N. 86 
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(7) On arrears of rent^Waiver — Qynission to claim rent for some years at the 

stipulated rate^ whether it amounts to a waiver. — The mere omigsion to 
claim interest for soma years from a tenant at the rate stipulated in the 
lease does not amount to a waiver of the landlord’s right to claim interest 
at such rate. Shyama Charan ManuaIi v. HerAS MOLIiAH, 26 C. 

160 — 70T 

(8) On certain amount payable on ‘^happening of certain event and at certain 

time.— See Compromise. 26 C. 955. 

(9) On mortgage -See SiNDU LAW (ALIENATION), 26 G. 707. 

(10) Paid on debt— See LIMITATION ACT, (XV OF 1877), 25 C. 844. 

(11) Penalty — Enhanced rate of interest — Interest Act {'K.'K.Vlll of 1855), s. 2 — 

Contract idcMlX 0 / 1872), s. 7^— Equitable relief, — In a mortgage bond 
the interest payable was 2 per cent, per mensem, and there was a stipu- 
lation that on default of payment on the due date, interest should run 
from the date of default of promise ” at 6 pet cent, per mensem. In a 
suit upon the bond interest was claimed at the higher rate from date of 
default to the date of realization. Held, that it is open to the Court to 
decide notwithstanding the provisions of s. 2, Aot XXVIIT of 1855, whether 
the stipulation Ss to the enchanccd interest was agreed upon as interest 
properly so called, or as a penalty, and whether in the circumstances of 
the case the debtor was entitled to equitable relief. Per Ghose, J. — The 
cases of 9 C. 689. and 19 0. 392, do not lay down any rule of law precluding 
the Court from affording relief to a debtor, independently of s. 74 of the 
Contract Act {IX of 1872), even when the bond provides for increased rate of 
interest prospectively, and not retrospectively, where a proper ground for 
such equitable relief is made out. Per Rampini. J. — The stipulation for 
increased rate of interest may be a penalty, but is not necessarily so merely 
because the increased rate is an exorbitant one ; whether it is a penalty or 
not is rather a question of fact than one of law, and the Court must consider 
whether in the circumstances of the case the defendants bad made out 
their claim to equitable relief. PARDHAN BHUKHAN LAL v. NARSING 
Dyal, 26 C, 300-3 C.W.N. 175 ... 796- 

(12) Rate of — See CONTRACT ACT (IX OF 1872), 26 C, 39. 

(13) See Mortgage (Redemption). 26 C. l. 

(14) See STAMP ACT (I OF 1879*, 26 C. 179, 

Interlocutory Order. 

See Witness, 25 C. 863. 

Irregularity. 

(1) In criminal case — See WITNESS, 25 C. 863. 

(2) Not affecting merits of case— See Pardanashin Lady, 25 C, 807. 

Issue. 

Whether land is mal or lakhiraj — See RES JUDICATA, 25 C. 136. 

Jagir Tenure, 

(1; Chota Nagpore Landlord and Tenant Procedure Act {Bengal Act I of 1879), 
s, 124 — Incidents of Jagir and under-tenures— Decree for arrears of rent. — 

No decree for arrears of rent can be made against any person other than 
the actual tenant, or some one who may be security for him, and conse- 
quently there can be no decree for rent against persons holding subordinate 
interests in a jagir tenure which have been created by jagirdar, Pertab 
Udai Nath Sahi Dev v. Pardhan Mokand -Singh, 25 C. 399=2 C. 

W.N. 96 — 26& 

(2) Chota Nagpore Landlord and Tetiant Procedure Act {Bengal Act I of 1879), 
s. Incidents of Jagir tenure— Sale in execution of a decree for rent — 

Right, title and interest of registered^* ilaJcadar”— Joint holders,— V^bere a 
suit was brought for the recovery of arrears of rent due in respect of a jagir 
tenure, the joint property of four brothers governed by the Mitakshara 
law, the arrears having accrued during the life time of their father, and a 
decree was obtained against the eldest brother, who was the sole registered 
ilakadar, or person held responsible in the zemindar’s book, it was held 
that the decree related to the arrears due in respect of the whole tenure 
and not merely of the judgment-debtor’s individual interest, and that a 
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sale of his right, title and interest under s. 124 of Bengal Act I of 1879 
would, under the ciroumstanoes of the case and by the incidents attaching 
to such tenure, include the right, title and interest of any person claiming 
jointly with him, and whose interest was inseparably united with his. 
MODHUSUDAN NATH TEWARI V. HiRU RaM PANDEI, 25 C. 396 = 2 C. 

W.N. 94 — 263 

Joint Debtors. 

See Limitation act (XV of 1877), 25 C. 844. 

Joint Holders. 

(1) See JAQIR TENURE, 25 C. 396. 

(2) See LANDLORD AND TENANT, 26 C. 103. 

Joint Landlords. 

(1) Sale by one of several— See SALE, 26 C. 937. 

(2) 3ee ACT VIII OF 1885 (BENGAL TENANCY), 25 C. 917. 

(3) See Enhancement, 26 0- 832. 

(4) See Landlord and Tenant, 25 C. 324. 

Joint Possession. 

Suit for— See CO-SHARERS, 26 0. 563. 

Judge. 

(1) Of High Court, sitting alone. Powers of — See PULL BENCH, 25 C. 896. 

(2) Sanction to prosecute— See SANCTION FOR PROSECUTION, 26 C. 852. 

Judgment. 

(1) Forvi o1 judgment on appeal— Judgment notin conformity with law — Dis- 

missal of appeal — Civ. Pro. Code {Act XIV of 1882), ss. 551, 574. — The 
lower appellate Court, in disposing of an appeal from a decree of the 
Munsif. recorded the followicg judgment; “Suit laid at Rs. 460, value 
of buffaloes. Appeal rejected under s. 551 of the Civ. Pro Code.’* Held, 
that this was not a judgment in conformity with law. The dismissal of 
an appeal under s. 551 of the Civ. Pro. Code by a Court whose decision 
may be tbe subject of an appeal does not relieve the Court from theneces- 
sity of writing a judgment which, according to tbe provisions of s. 574 o! 
tbe Code, should shew the points raised, the decision upon those points, 
and tbe reasons for deciding them. Rami DEKA v. BROJO NATH SAIKIA, 

26 C. 97 = 1 C.W.N. 692 ... 66 

(2) In accordance with award— See APPEAL (GENERAL). 25 C. 141. 

(3) See LETTERS PATENT 1865 (HIGH COURT), 25 C, 236. 

Judgment-debtor, 

(1) Deposit by— See CiV. PRO. Code (Act XtV of 1889), 26 C. 449, 

(2) Want of saleable interest in— See Sale, 26 C. 937. 

Jurisdiction. 

(1) Grim, Pro. Code (Act X of 1882), s. 182 — Local area — l/ncer/ainfj/ as to the 

situation of the scene of offence. — When there is an uncertainty as to 
whether a particular spot, where an offence has been committed, is sitnat* 
ed within one distriot or another the case is governed by s* 182 of the 
Grim. Pro. Code (Act X of 1882), and the offence is triable in the Court 
of cither distriot. The expression “ local area ’* includes, and was intended 
to include, a “district.” PUNARDEO Nar.MN SINGH v. RAM SARUP 
Roy, 25 0. 858 = 2 C.W.N. 577 ... 569 

(2) Evidence as to jurisdiction at hearing— Letters Patent. High Cowrf, cl. 12 

Agreement to pay as per account— Acknowledgment of defcf— Limiio/tOH 
Act (XV of 1877), s. 19 — TcrniinaftoH o^— Agents— 
Limitation Act (XV of 1877), sch. H, art. Sd— Contract Act (IX of 1872), 
ss. 201 arid 218.— The plaintiS as Receiver to the estate of S instituted a 
suit on the 11th July 1898 against the defendants to recover the sum of 
Rs. 2,808-13-2, a portion of the said sum being the rent of a house occu- 
pied by the defendants at Mandalay since January 1894 till the 11th July 
1898, the remaining portion being the price of goods sold by the defendants 
as agents of S. The plaintiff at the institution of the suit obtained leave 
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Jurisdiction — (Oon^in 24 ei) • 

under cl. 12 of the Charter. The defendant contended that the Court had 
no jurisdiction, inasmuch as the plaint on its face did not shew that the 
cause of action or any part of it arose in Calcutta; that the cause, title 
alone represented the defendants as carrying on business in Calcutta, and 
that portion of the plaint was not verified; nor could the plaintiff give 
evidence to prove that his cause of action arose in Calcutta, as it would be 
varying the cause of action, and that fresh leave would have to be granted, 
which could not be done in this suit. Beld, that the Court bad jurisdic- 
tion, and the plaintiff was entitled to give evidence at the hearing to show 
that his cause of action arose m Calcutta. To admit evidence of that 
fact, and if necessary amend the plaint by adding a statement that part 
of the cause of action did arise in Calcutra, does not cause a variance in 
the origioal cause of action. It is sufficient to show that the cause of 
action or part of it arises in Calcutta when the suit comes on for hearing. 
It was also contended by the defendants thit the plaintifi^s claim to rent 
prior to July 1894 was barred, and that as the sale of the piecegoods was 
completed by the defendants in June 1 894, that claim was also barred . The 
plaintiff submitted that the letters written by the defendants to the plaintiff 
within three years of the institution of the suit agreeing to pay as per account 
enclosed by them to the plaintifi was a sufficient acknowledgment to save 
the claim for rent from being barred. Further, that although the sale of 
the goods was completed in June 1894, the defendants did not cease to bo 
the plaintiff’s agents until they had accounted to him for the price of the 
goods which had not yet been done. Beld, that the plaintiff’s claim for 
the portion of rent claimed beyond three years was not barred ; the defend- 
ant’s letters were of a sufficient acknowledgment to save limitation ; there 
being an admission that there was an open account between the parties, 
and that there was a right to have it taken, implied a promise to pay. 
Held, also, that the defendants were liable to the plaintiff as agents until 
they bad accounted to him, and therefore his claim as to the piecegoods 
was not barred. FiNK v. BULDEO DaSS. 26 0. 715 = 3 C.W.N- 524 

(3) In probate cases — See Probate, 25 C. 340. 

(4J Of Civil Court— Sea SALE. 25 C. 833. 

(5) Of Civil Court— Bengal Municipal Act {Bengal III of 1884), ss. 224, 245 

and 2i6 —Acts done in accorda'nce with ss. 245 and 246, whether subject to 
the jurisdiction of a Civil Court— Notice under s. whether sufficient 
for the purpose of the removal of huts in a basti as well as pucca privy,—’ 
Where a Municipality, having proceeded in accordance with ss. 245 and 
246 of the Bengal Municipal Act, decide that certain works are necefssary, 
that coDolusiou in the absence of malafides or fraud or considerations of 
that nature cannot be questioned in a Civil Court. The action of the 
Muaioipatity, so far as a privy was concerned, was held not iohe ultra 
vires, although in the notice issued in accordance with s. 246 of the Bengal 
Municipal Act, they directed the plaintiff to remove not only certain huts 
but also a pucca privy, inasmuch as the Municipality had a right to require 
him to remove the privy under s. 224 of the Act. DUKE v. Rameswar 
MALIA, 26 C. 811 =3 C.W.N. 508 

(6) Of Civil Court— Sale (or atrears of Revenue — Revenue Sale Act (XI of 1859), 

s. 33 — Sale for arrears not due— Suit to set aside sale — Appeal to Com- 
missioner. — A suit may be brought in the Civil Court to set aside a sale 
held under Act XI of 1869, on the ground that no arrears were due, although 
such ground was not declared and specified in an appeal to the Commis- 
sioner as provided for in a. 33 of Act XI of 1859. HarkhoO SINGH v 
BUNSIDHUR Singh, 25 C. 876 = 2 C.W.N. 360 

(7) Of Criminal Court— Criyninal jurisdiction along the Railway through Indian 

Independent State — Locality of crime — Illegal arrest on lands occupied by 
the Byderabad State The authority for the exercise of criminal 

Jurisdiction by the Government of India upon lands within the limits of 
the Hyderabad S^ate Railway is derived from a grant to that Government 
in 1887 by His Highness the Nizam as ruler of the territory. The Rail- 
way lands remain part of his dominions. The grant of Civil and Criminal 
jurisdiction contained in the correspondence of that year between the 
Nizam’s Minister and the Resident at Hyderabad is expressed to be '’along 
the line of Railway as is the case on other lines running through Indepen- 
dent States.** This juiisdiotion, notwithstanding any words in the 
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Jurisdiction — (Concluded), rAom 

Notification of the Government of India of the 22nd March 1888 (which 
could not of itself give any authority, or add to that granted by the 
Nizam), does not justify the arrest on the lands of the Hyderabad State 
Railway of a subject of the Nizam under the warrant of the Magistrate 
of a District in British India, on a charge of a criminal offence commit- 
ted in British India, and unconnected with the Hyderabad Railway 
administration. The mere presence of the accused on the Railway lands 
over which criminal jurisdiction had been granted as above, was no legal 
ground for his arrest under the warrant of the Court in British India, his 
offence, if committed at all. not having been committed on those lands 
and not having been connected with the Railway. MuHAMMAD YUSF- 
UD-DiN V. Queen-Empress, 25 C. 20 (P.C.) = 24 I.A. 137=2 O.W.N, 

1 = 6 P.R. 1897 Cr. = 7 Bar. P.O.J. 239 14 

(8( Of Criminal Court— Jurisdiction to try offence under Penal Code ^ s, — 

Goodsvnth counterfeit trademark not intended to be soldwiihin jurisdiction 
— A Magistrate has jurisdiction to try an offence under s. 486 of the Penal 
Code if the accused be shown to be in possession of goods with a counterfeit 
trade-mark for sale or any purpose of trade or manufacture, though the 
sale or the trade or the manufacture for the purpose of which the accused 
has the goods in his possession be not intended to take place within the 
jurisdiction of the Court in which the complaint is lodged. YUSUF 

Mahomed abaruth v. bansidhur Biraogi, 25 C. 639 = 2 O.W.N. 

450 420 

(9) Suit for land— Administration suif— ^cfs of maladministraticn regarding 

immoveable property outside jurisdiction— Power of Court to sef ostde 
leases of immoveable property outside its jurisdiction — Letters Patent^ High 
Court, ci, 12 — Lease to sue — Civ Pro, Code (Act'KlV o/ 1882), s- 44, 
r. A. — In an administration action the fact that amongst other things 
leases of immoveable property granted by the executors to themselves are 
sought to be set aside on the ground that such leases are acts of mal- 
administration does not make the action one for the recovery of immove- 
able property, and leave under p. 44 of the Civ. Pro. Code. r. A, is 
not necessary. If the High Court has jurisdiction to entertain snob an 
administration action the fact that the property comprised in the leases 
complained of is wholly outside the limits of its ordinary original civil 
jurisdiction does not preclude it from setting aside suoh leases, and leave 
for that purpose under ol. 12 of the Charter is not necessary. The 
Court assumes jurisdiction in regard to immoveable properties situate out- 
side the jurisdiction in oases whore it can act in personam, either to 
compel the owner to give effect to legal obligations into which he has 
entered or to a trust reposed in him. NiSTARINI DASSI v. NUNDO LALL 
BOSE, 26 0. 891 = 3 C.W N, 670 1171 

(10) Suit for land — Snif for rent of land* toifh alternative claim for cornpetMOlton 

for use and occupation — Land situated outside jurisdiction of High Couri,^ 

A suit by landlord against a tenant for rent at a rate agreed upon for one 
period, and for rent on the basis of use and oooupation for a subsequent 
period is not a suit for land ; and therefore the High Court may have 
jurisdiction to try suoh a suit even when the land is situate outside the 
local limits of its jurisdiction. RUNQO LaLL LOHEA v, WILSON, 

26 0. 204 = 2 C.W.N. 718 ... 736 

(11) Bee ACT VIII OP 1860 (GUARDIANS AND WARDS), 26 C- 133. 

(12) See CriM, PrO. CODE (ACT V OF 1898). 26 C. 625. 

(13) See FRAUD, 26 C. 891, 

(14, See Recorder of Rangoon, 25 C. 488. 

(15) See Sale. 25 C. 46. 

Jury. 

(1) Irregularity in trial by Jury— Trial by Jury of an offence triable with Assessors 
— Crtm. Pro. Code \Act X of 1882), ss. 306, 307. 536— PfwaZ Code (Ac( 

XLV of 1860), ss. 240, 241 — Gopernmen( Notification of 1862. — The 
accused was tried by a jury for an offenoe triable with the aid of assessors, 
and the jury by a majority found him “ not guilty.” The Sessions Judge, 
who disagreed with the verdict, convioted the accused, treating the verdict 
of the jury as the opinion of assessors : Held* that the oonviotien'was 
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■^uxy —[Concluded), 

bad, inasmuch as the case was validly “ tried by a jury » within tha mean- 
ing of s. 636 of ths Grim. Pro. Code (Aot X of 1882), and the trial was 
. complete when the jury had returned tbeir verdict ; and that the Judge 
was bound, under the circumstances, either to give judgment in accord- 
ance with the verdict, or. if he disagreed with it, to submit the case for 
the orders of the High Court as provided by ss. 306 and 307 of the Code 
A reference under s. 307 of the Grim. Pro. Code, should be made when 
the Judge is “clearly of opinion ” that he should do so for the ends of 

justice. SURJA KURMI V. Queen- Empbess, 25 C. 655 

(2) Verdict of— Charge to Jury— Misiirection— Grim. Pro. Code (Act X of 1882), 

ss. 297, 423 id)— Effect of omission to explain the law to Jury— Penal Code 
{Act XLV of l'^60), s?. 143, 147, 380, 395— Praciice.— -In a trial by jury, 
the accused were charged with offences under the Penal Code. The Judge 
while ch irging the jury omitted to explain the law by which they were to 
be guided. Ths Jury returned a verdict of guilty on all counts except 
one, and the Juige agreeing with the verdict convicted the accused. Held, 
that the omission to explain the law to the jury amounted to a misdirec- 
tion vitiating the verdict within the meaning of a. 423 (d). Grim. Pro. 
Code. Some statement should appear in the record of a trial by jury to 
show that the law bearing upon tbo charges has been explained to the 
jury. BIRU MaNDAIi V. QUEEN-EmPRBSS, 25 G. 561 

(3) Verdict on inspection of locality without taking evidence— Crim, Pro, Code (Act 

V o/ 1898), s. 138 — l/se of aiscre.ion in nomination of jurors by Mogis- 
irate* -A jury cannot decide a matter referred to them merely on 
inspection of the locality without taking any evidence. In nominating 
the foreman and one half of the remaining members of the jury as required 
by B. 138 of the Grim. Pro, Code the Magistrate must exercise his own. 
independent discretion and nob appoint the nominees of the parties. 

Kailash Chundbr Sen v. Ram Laeij Mittra, 26 0. 869 

Xabuliat. 

Effect of— See Settlement, 26 0, 792, 

Katkina Lease. 

Mortgagee, purchase by— See TRANSFER OP PROPERTY ACT (IV OF 1882) 

V6 G. 164. 

Koria Raiyats, 

In Manbhum— See Landlord and Tenant. 26 C, 761. 

Land. 

(1) Not properly described — See DECLARATORY DEGREE, 26 C. 846. 

(2) Suit for— Sea JURISDICTION. 26 C. 204, 891. 

Land Acquisition Act (X of 1870). 

Ss. 13, 24 and 25 — Valuation of land acquired for puhlicpurposes— Time of acquisi- 
tion— Award of compensaton. — When land ba^ been acquired under the 
provisions of the Land Acquisition Act, 1870, changes in its condition, 
between the time of such acquirement and that of the actual conclusion of 
the atvard of compensation, are not to increase, or lessen, the valuation. 
The provision in s. 25 points to ascertaining the value at the time when 
the land is acquired, the right to oompensition being simultaneous with 
the right to the land attaching to the Government, At the time when, 
aoooiding to the claim, the right to certain plots of land attached to the 
Government, the sub soil had no market value, because the surface was in 
use for public roads, having been so for about half a century : Eeld^ that, 
even if the claimants bad proved a title in themselves to the sub soil or the 
plots underneaih the roads, still no market value had been shown to 
belong tc that sub-sotl wiubin the meaning of ss. 13 and 24 of the Land 
Acquisition Aot. 1870. at the time of the right therein attaching to the 
Goveromeat for a public purpose ; therefore, compensation has been rightly 
disallowed. MANMATH NATH MITTER V. SECRETARY OP STATE FOR 
INDIA IN Council, 26 0.194 iP.C.>=24 I.a. 177 = 1 O.W.N. 698»7 
Sar. P.O.J. 226 
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l^nd Acquisition Act (I of 1894). . • at 

53.6. 18, ccvipenyaiion for I ss oj a ferry by reason of 

Clous, s Consoliaa^or, 4cM« Vut., 

“7«rrr.1 -Vhe' «o^ “ «cqu.sr,.ioo.” «8 used in 8. 21 Of .he L*nd Aoq.nsi- 

c. 18). S. 6-3. 1 “Durnose” for which theUt.d ia taken a? well as the 

tion Act, includes the purpose lorw 

actual taking ; and the damage takes Uace and .he 

must be taken to mean The District Board of Dinag. pore erro'ed 

right to compensatmn ans . Jbe D.str.ct Board^^ 

™ -i.bm loo’.ubu. .r .b. b,,.,. .bi ""“b. 

..i/h o. ~ 

conatrucLion of ^ ^ ^ ^ Acqui^irion Ac to compensation for the 

&nb\“?er*:r collector OF D^NAGKPORE V. QlRaA NATH BOY. 

25 C. 316 

Land Clauses Consolidation Act (8 Viet.. C. 18). 

8. 03— See Land Acquisition act (I of 1894), 25 C. 346. 

‘^"aritep"tlIeTkbba^ by-See SETTLEMENT. 26 0. 79L 

(2) Acerrtion to “955'”" ’1- 5I3” Vl” 01*1822 " Act IX . f 1847- A. i 

XXxtoVm8-Sr. W Tenancy fo^VlIlo/ .8.51, s. 52. -In a suit 
bro^ht by the wluklar ol a c. rlain nionro/i agaiustthe “ 

a lolaraUon that he was entitled to get rent at a crrlain tale annually, 
ale^or aVrea^so, rent at .hat ,a.e. and in .be alte.na.ive lor compe.,8a- 
t^on ill use and occupation ol the di.puod land wh.ch was an accretion 
Jo ibe said moueah. and m resfcot ol which a ^tllement jvas made w.th 
him by Government treating it as a separate estate. 

■was that the suit was not maintainable unless a rental whs BS>e..ed 
first instance, and that no arrears of rent could be claimed ^ J,*'® 

relatiru&hip ol landlord and tenant beiwem the pariies. Id. the land 
lord could not treat it as a separate tenure altogether ; that the 
was to be regarded as part of the parent estate, and treating u as part and 
nercel of the p^^rent estate he was eniiiled to gel assesMnentol rent on the 
C.ed land ; but he was not entitled in the suit to hac k r. nt or compen- 
BHtion fnr use and occupation, ASSANULLaH BAH-.DUR v. MOHINI 
MOHAN D.^S, 26 C. 739 

(3) Assinnrt,ent by leravt of groruill. sto,k in trade, fiitures, fom^lure or d 
' chattels— Notice ty landlotd to lcfS,’e ard to ossigote to dchV' r up p Sbrssion 
in eipiraiiou of base or to pny r,nt-Holdmg ,ver U,e a. d occupation— 
Liatiliti/ of assignee lor contp nsotwn for use nn.l oc upntion —L assignea 
to D the Stock in-t.adc, goccwill. fixtures, cba.iils ai d pumises in con- 
neotion with a certain business carried on by him at the said premisea 
which he held on lease from the plamiif!. The deed of assignment oou- 
tained (infer ofia) a provision empowering the assignee, in the etent of 
any breach by L of the covenanis oontaiued in the said deed, to let the 
premises for any termor terms of years lor such rent and under such 
covenants and conditions as D m ght think fi-. ; and there was a further 
provision that L should not remove any ol the siock in-irade. chattels, 
&o , without the permission ol O. Shortly bolore the expiration of the 
hao'e. the plaintiff served a notice on L to deliver up possession of the 
premises on the expiry of the lease or to pay an enhanced rent theiefor, 
and a notice on D requiring D to deliver up possession and staling that m 
default he would hold D j untly liable with L (or the enhanced rent. D 
had durwans and a oleik on the premises to see that nothing wa^ remov- 
ed therefrom without bis permission. L and D continued to keep the 
stock-in-trade on the premises alter the determination of the Wse and 
the business was carried on as before. The platnlifi subsequently brought 
an action against D and L lor compensation lor u-e and oooupatioa 
of the premises for (our months, Btld (rever^i^R the decision of AMKBR 
ALT, d ) that the lease did not pass under the terms of the assignment to 
D, and that D was not liable to the plaintiff for oompensation for the U«e 
and ooeupation of the premises. MaDHUBMONKY DahSBK v. NUNDO LA I a Ti 

Gupta, 26 C, 338 
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Landlord and Tenant — (Continued), 

(4j Encroachment by a tenant — Effect of such encroachment— Position of such 
Unam — T/espassr — Wbeo a tenant encroaches upon the land of his 
landlord he does not by such encroacbmeot become the lenant in respect 
of I be land eocroncbed upon agtiinst ihe will of the landlord. PROHLAD 
Teor V. Ked.-.rnath Bose, ‘i5 C. 302 

* • • e 

(5) Korfa raiyabs in Manthum — EjfCtment — Sufficiency of notice to quit — Act X 

of l8oy.- There is no auth' r*ty for the proposiiion that notice to quit; to 
a ko'fa raiynt in Manbhum must be a b*x months’ notice. Such a raiyat 
is oiiJy eniitled to a “ reasonable notice.” What is a reasnnab e notice is 
a question of lact, which must be decided in each case according to the 
panicula' cironms ances and local customs as to reaping crops and letting 
land. DIGAMBAR MAHTO V. Jh RI M.-.HTO, 26 C, 761 ... 

(6) Liability f r re> t—Rigulatvn VIH <f 1819. s ^—Liab.Uty of the tron<^f,r,e 

of a fiaciio iol sha e tf yutm to pay rent — Peison'il liab/li'y of yutu dir 
/ tr rent, 7iO w thst'it<di>g asttnuliiun in the pm ni b as th ft nrreats of 
rent should bt ret lizea by auction saletf the pntni—B ngal T.namy act 
(VIII 0 / lb65), s 65. — Although the tiansferee of a fract oi.al share of a 
putnx cannot enforce ngistration of bis ncme on paj ment of the necesfary 
fee and lender of the requisite security, yet the transfer is not altogether 
void, and he is liable for rent severally and j inlly with tbe registered 
tenant, if the landlord cboores to recognize him as one of the i >int 
holders of the and he U also liable for tbe entire rent of tbe pu xii 

estate. Notv^i h>t«nding a stipulation io the putui lease that on default 
of any instalment of r. nt, the landlord shall he entitled to realize she 
same by aucin n sale of tbe pu ni mehnl. tbe is also pe.s nwlly 

liaole for the rent of the paid SOURENDka MOHAN T/.GORB v 

SURNOMOYI, ;^6 C 103 = 3 C.W.N. 38 

iff) Nature of tenancy — heasi for constfuetion of permanent works — Pirmantnt 
Unurc Conduct of ies.^or.-— The defendants and their preoecet-sors in oiJe 
held of tbe plaintiffs and their predecessors certain land under a ptt ah, 
wh.ch, though not expressly stated to grant a permanent lease, wa-' granted 
for the purpose of consti ucting ” a brick built dock, building. &c., and 
workshops.” The works were conetruettd ; and during a period of 4’/yf ars 
tbe interests of the lessees were from time to time transferred, wiihout any 
conduct on the part of the lessors or their 8ucce?8or8 indicating that they 
ttgarded tbe interests of tbe lessees as not permanent. Some years after 
the construction of the dock it ceased to be ustd as such, Bela, that the 
tenure created by the pottah was of a permanent nature. R 4 NGO L-LL 

Lohea V. Wilson. 26 o. ^04 = 2 c.w.N. 7»8 

(8) .Notice to quit B nyol Tenancy Act (VIII f/ I886)-S«tf for ejectment— 

Not’Ce including some land of which the oe/enaonts found to be not tn 
po>ScSSiOn . — A nonce to quit is not bad in Jaw simply becaui^e of a email 
error in the staiement in such notice of the area of tbe land in conse- 
quence of which it included pome land which the defendant was found 
not to h'>ld under the plaintiff SHaMA CHURN MITTER v WOOMA 

Churn H.-.ldar, 25 0. 36 = 2 o.w.N. 106 

• • e 

(9) Notice to quit- Nomoccut.ancy roit at- Bengal T nancy Art (YIU of 1885) 

ss. 44 ana Suit for tjeclment by a lessor ogain&t another holding ever 
after exp ry of his lease — Cetoain land was let by the zemincHf to ihe 
defendauis ou lease for a term of eight year?. After the expiry of the 
lease the pUintiffs obtained a lease of the land, and. giving a month’s 
noiioe Co quit to the defendants, who bad continued in possessinn after 
their lease expired, brought a suit to eject them. Held, that the defend- 
ants could not bo considered as trefpassers, but that s. 45 of the Bengal 
Tenancy Act applied to tbe oape, and that the plaintiffs not having 
complied with its provif^ions. the suit was rightly dismissed for want of 
proper notice to quit. GOBURDHONE SAHA v. Karuna BEW%, 25 C. 75 

(10) Becngnitifn of an vnd r tenu e by the Z m ndar— Result of A's nceivivg 
rent in respect of it -Deposit of reut by ienure-h I er un er Bengal 
Tenancy Act VIII of 1R85». s. 61, ani acctp'ance by Z mtndir — Hindu 
widow, lease grantea by, while in possession of widow's estate.^ A. widow 
in possession of her widow’s esta e iu a z mindari made a grant of a putai 
tenure under it to a lessee at a rent. In this suit brought hy tbe rever- 
sionary heir, OQ her death, with the nbj'^ct of having the grant s<>t aside 
as invalid as against him, tbe putni lease was not proved to have been 
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Landlord and Tenant— (Continued) . 

made with authority or from neoesaity justifying the alienation by the. 
widow Held, that the puUi was, on the death of the widow, only 
voidable, and not of itself void ; so that the plaintiff the next inheritor of 
the zemindari, might then elect to treat it as valid. The plaintiff had 
done so. He had accepted rent in respect of the tenure, as that tenure 
was specifi d in a petition which accompanied the putnidar's deposit o! 
the rent in a Court, under the Bengal Tenancy Act (VUI of 1886), b. 61. 
This was prima facie an admission that the putni was still subsisting. In 
the absence of evidence to put a different construction upon the plaintiff's 
act and to negative its effect, there was a suffioient ptima facie case of an 
election to affirm the validity of the ptitni. MODHU SUDAN SlNGfl v. 
ROOKE, 25 C. 1 (P.C.) = 24 I, A. 164 = 1 C.W.N. 433= 7 M.L.J. 127=7 

Bar P.C.J. 194 

(11) ior ejectment— Service tenure— Bengal Tenancy Act (VIII of 1885), 
ss. 89 and 181. — Sirvioe tenures ate exoepted from the operation of s. 89 
of the Bengal Tenancy Aot, MOKBUL HOSSAIN v. AMEER SHEIKH, 

25 0. 131 


IBMB 




(12) Suit for rent — Bengal Tenancy Act (VlII o/ 1885), ss. 72 and 73— i?. 3, 

' chao. 1 Of th^ Rules made by th^ L-Jcal G~>vernment under cl. (2) of s. 189 
cfthe Bengal T-nan y Act-Liab hty for rent on change of landlord^ 

J^oiice ot transf r— Transfer ot pulni right over a specific area., whether 
valid— Regulation y ill o/ 1889. ss. 3 and Q— Transfer of Property Act 
(IV of I88i), s. Putni right over a specific area lying within a pufni 
taluk is transferable. Sab-s. 1 of s. 72 of the Bengal Tenancy Act does 
not require that the notice therein contemplated should be given in any 
particular manner. MADHUB RaM v. DOYAD CHAND GHOSE, 25 0. 445 
==2 0.W.N.108 — 295 

{\d)2Suit for rent— Deposit of rent by a tenayit through the transferee of the hold- 
ivg from him. whHher valid — Bengal Tenancy Act (VUI oj 1885), s. 61.— 

A deposit of rent, though not made by a tenant himself, but made on his 
behalf by a transferee of the holding from him, is a valid deposit within 
the meaning of s. 61 of the Bengal Tenancy Act. BBHABY LaL MOOKBR- 
JEE v. BasaraT Mandal, 25 C. 289 ’ ... 194 


(14) Snit for rent— Sub division of tenancy— Rent receipt sigfied bp the agent— 

Bengal Tenancy Act fVIII of 1885), s. 88. — A receipt lor rent granted by a 
landlord or bis agent containing a recital that a tenant's name is registered 
in the landlord’s s/ieriskfa as a tenant of a portion of the original holding 
at a rent which is a portion of the original rent, does amount to a con- 
sent in writing by the landlord to a sub-division of the holding and a dis* 
tribution of the rent payable in respect thereof, within the meaning of 
s. 88 of the Bengal Tenancy Act. PyarI MOHUN MUKHOPADHYA v. 

GOPAL PAIK, 25 0. 531 (F B.) = 2 C.W.N. 375 ... 353 

(15) Suit for rrnf — Tena7it settled on the land by a trespasser, posifion of— Joint 

layiilords —Payment of rent by a tenant to some of the landlirds, whether 
sufficient discharge from liabiWy to other lanalords — Bengal Tenancy Act 
(VUI of 1885), .ss. 157 and 188. — A suit was brought by the plaintiffs 
against a tenant for the entire rent, making the co-sbarer landlords also 
defendants to tho suit. The defence of the tenant, defendant No. 1, was 
denial of relationship of landlord and tenant, and payment to the oo*sharer 
landlords. The oo-sharcr landlords t?ifer o2ia pleaded that, as the tenant 
defendant was settled on the land by them at a time when they were 
claiming to be entitled exclusively to the possession thereof, under a title 
derived from their auotion-purohaso, they must be taken to have been 
trespassers on tho land, so far as the plaintiffs' share was ooncerued, and 
that consequently defendant No. 1, who was settled on the land by them, 
must also be treated as a trespasser as against tho plaintiffs : tfeW, that 
the defendant No. 1, could not bo treated as a trespasser as against the 
plaintiffs, and that tho plaintiffs were entitled to olaim rent lor use and ' 

oooupation from the defendant No 1. HeW, also, that the payment to 
the CO sharer landlords, defendants Nos. 2 and 3, was not suffioient to dis- 
charge the defendant No. 1 from liability to the plaintiffs. AZIU SlRDAR 
V. RAMIiALL SHAHA, 25 0. 324 216 

(16) Suit for rt 7it~-Whelher interest on rent is rent within the meaning of s 3, 

cl. (6) of the Bengal T* nancy *4cf (VUI of 1886)— Second appeal— 

Bengal Tenaficy Act (VIII of 1886), s. 153.— Interest on rent is not xwit 
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landlord and Tenant— (Co«cZt4ded), 

within the meaning of a. 3, ol. (5), of the Bengal Tenancy Ant 

no second appeal would lie in a case where the question ij only r” 

(17) See ACT VIII OF 18P5 (TENANCY, Bengal), 25 c. 146 781 • 26 C dfi fiQo 

(18) See APPEAL (SECOND appeal), 26 C. 842, * ’ 

(19) See Interest. 26 0. 160. 

(20) See LEASE, 26 C. 29. 

(21) See Limitation act (XV op 1877), 26 C. 204, 

(22) See Res JUDICATA, 25 C. 136. 

(23) See Sale, 26 C, 937, 

Law. 

Ignorance or knowledge of. as a defence- See railway COMPANY 26 C 465 

Lawful Authority. ^^mpany. .16 C. 465. 

Resistance to-See Penal Code (ACT XLV OP 1860), 25 C. 274, 


(1) Condition in restraint of— See CONTRACT, 25 C. 869, 

( 2 ) ^^tisfrstcfion o/frase— Co«s(rj(C(ioM 0 / a rosfracf inn TinftQ ^71 

ment oj the land leased, in whole orin naT f allowing relinquish- 

granted a permanent Tenant.- A potta 

tenant the privilege of surrendorioff eithfir ihJ' to the 

included in the lease, with a deduct *and 

of land that might be found nn^loo ^ extent 

Held, that th?s Burrendered. 

obpecvance of the condition expreLlv dpHal^fd upon a strict 

lease itself. The lease was of 1 974 L/rf plainly implied, in the 

of relinquishment of l 409%°Ua/ tenant executed a deed 

was surrendered with the cxcfption of t"™ f ^^ereof possession 

of 9 bighas. Held, that accordfn^ M i other 

there was error in the judemenf of the 

the retention of the plots d“ not a ‘bat 

of its effect. This retention did os^^-ber defnve the relir quisbment 

surrendered. It was a aL 

paid by the relir quishing tenant in rent to be 

surrendered, resptctivelv TOnnid , to the areas retained and 

law. The conX^ta "^i’hlt - a ma, ter of 

future rent was to be aLerlaineH hi M surrendered a part the 

quished. To have made a new surlendir wlnfnT °h ‘*’® 
oompetenov of the tenant But fnrthot within the 

Sion of pari of the area which hi haA to hold posses- 

foVe^Ve°rn'rrrdertTt^■cSl:£rhl^^^^^^^ 

for the full rent was mvalid in law RAMCHUrN SlNGB ' 

(3) For eonstruction of permanent works-See LANDLORD AND TENANT, 26 o! 

‘"'TENAN^.^afa Landlord and 

iurisdiction-Power of Court to set aside- 

(6) Return of — See Evidence, 26 C. 160. 

(7) See Act VIIT OF 1885 (BENGAL TENANCY), 26 C 546 

Leave to sue. 

■ See Jurisdiction, 26 C. 891. 

Legacy. 

See Mahomedan Law (Will), 25 c. 9. 


PAoa 


377 


622 
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Le2:a1ised Nuisance. 

See Nuisance, 26 c. 425. 

Legal Necessity. 

(Ij See ACT VOF 1881 (PROBVTE AND ADMINISTR-VTION), 26 0. 607. 

(2) See HINDU LAW (ALIENATION!, 26 0. 820. 

Legal Representative. 

Suit for rent bv-S33 Act VII OF 1376 (LAND REaiSTBATION, BENGAL), 
26 C. 536. 

Legislature. 

(1) Power of local— See SUPERINTENDENCE. 26 0. 193, 

(2) See INTEREST, 26 C. 130. 


Lessee. 

See ACT II OP 1833 (CALCUTTA MUNICIPAL CONSOLIDATION). 25 C. 625. 


Lessor. 

Conduct of-S?e LANDLORD AND TENANT, 26 0- 204. 

Letters of Administration. 

(1) Actmi7vs'rat>r GeueraVs A-t [Hof 1870> s. \2-VetincHwn of retition-^Court 

Fe^s A 7 nt:i^d 7 nfnt Act XI of 1899 — The Admioisiraior General hs a pub- 
lic rfiicer is exempied from verifying oLhe^wi^e than by hie signature any 
peti'ion pre^enUd by him und^r the provisions of (be Aot (II of 1874). 
The form of nffiiavit preKoribed by Act XI of 189S indicates that it does 
not apply to an epplioation by the Administrator-General. In tho 
go ds cf AVDALL, 26 C. 404 = 3 C.W.N. 298 

(2) Bo*‘d,Jorm cf—Successi n Act iX o/ 1865), s. Q56-Praffic^— The Indian 

Suocesf-i )n Act, a. 256. r q lires that an admimstr dion bond should be 
taken in every case. It may. however, be varied, by special order of the 
Court, in the case of a limited or ppeoial administration and follow the 
English form. In thegcodi of GUBDOY. 26 C. 403 = 3 C.W.N. 364 

(3) Court F.cs ^c( (VII 0 / 1870). s. 3, sch. I. nrf. II. s. 19- H. - Courf F.M 

A7n nd»n^nt Act iXl of Practice— Paytn7>yit of ad valorem fee on 

Probate or Lett/rs of Ad>fiviistra>hn,—lQ an application for probale or 
letters of admmis ration the ad v^l rem fee prescribed by Statute should 
be prepaid to the satisfaction oC the Court. Such payment must be made 
to the Registrar and certified by him or by the Taxing Officer where an 
exemption is claimed and allowed. This certificate should be prodocr^d to 
the Court with the application end affidavit of valuation, in the goods o/ 
OmDA Pibee, 26 C. 407 = 3 C.W.N, 392 

(4) Con'/ f ^ IVarrfs Person.”— Tbe Court of Wards is not a “ person ” and 

loiters of adminisirati^m cannot under the Uw be granted to it. QaNJBS- 

SAR KOER v. Collector of Patna, 25 C. 795 = 2 C.W.N. 349 

(5) Suit by unsuccessful claima* t to hVers of ad7ni> i%tra*wn — Righ* of suif— 

SuU to de'enni*ic right ( f i^theritattce or to be opuomted bhebait of fenip/e.— 
Where letters of a Immisiraiion were granted to the defeiidant, in prefer* 
ence to tbe plaintifi, the order granting the letters of adinini'tration 18 
not a bar to tbe plaintifi bringing a suit for the purpose of determining 
any question of inheritance or of the right to be appoin'ed as shebait^ tbe 
dec^^^e in which will supersede the grant, JaQ.aNNATH PR.-.S.\D QUPTA 
v. RUNJIT BINOH, 25 C. 354 

(6) See ACT V OF 1881 (PROBATE AND ADMINISTRATION), 26 0. 607. 

(7) Bee HINDU LAW (INHERITANCE), 26 G. 254. 

Letters Patent. 1865 iHigh Court). 

(1) Cl. 12— See JURISDICTION, 26 0. 715, 891. 

(2) Cl. 16— See APPEAL (GENERAL). 26 0. 371. 

(3) Cl. ]b-Od3r refusing oppHcnfion to commit for co7\Uvipt— Apoeal-^ 

Judgment . — An appeal lies from an order refusine an applicavion to 
commit for contempt of C urt. MOHENDRA LALL MITTER v. ANXJNDO 
COOM.-.R MitTER, 25 0, 236 

(4) 01. 17— See ACT VII OF 1890 (GUARDIANS AND WARDS). 26 C. 133. 

(6) 01. 28 -See REVISION, 26 0.746, 
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Libel. 

Suit for— See SLANDEB, 26 C. 653. 

Licensed Vendor. 

Liability of -See ACT I OF 1878 (OPIUM), 26 C. 571. 

License Tax. 

. See AOT II OP 1883 (CALCUTTA MUNICIPAL CONSOLIDATION). 25 C. 483. 

Lien. 

Notice of— See COSTS, 25 C. 887. 

Light and Air. 

Right to passage of— See EASEMENT, 26 C. 516. 

Limitation. 

(1) AppHcation for cserta'^nmeni of m^sne profi’s— Decree for posse^Hnn and 

proceedings and orders t« exeiU'<on 0 / decree.”— An (.pplic>iiion for delivery 

madeln TsqV more of mesne proBts was 

mf^Q in 1892, more than three years after a previous application for the 

’* for Don-service of notice. On a fresh 
application for ascertainment of mesne profi s in 1895 Beld that thaf 

portion of the proceeding or order of 189^ which relld t^mesne profits 

r 1° ®*ecuLion of decree that under the oircomstan^s the 
present application vras not barred by that proceeding or order * and that 
the application was not barred by limifation, nlthough the claim to dos- 
in\ T> barred. Pryag Singh v. Raju SINGH, 25 C. 203 

(2) Possession for period shore of— Sea POSSESSION, 26 C. 579, 

(3) Re-overy Act (Bengal Act Vtlo/ 1880), ss' 2 and 20~Act XI 

^ ? °'u Public Demands Recovery Act (Bengal Act VH 
1880) does not make the proviaion of 1 miiation in s. 34 of Act XI of 1859 

applicable to the execution of a decree annulling a sale under e 20 of 

o'w^Si' T- “““ 

(4) See^ACT VU OP 1880 (BENGAL PUBLIC DEMANDS RECOVERY), 25 0. 769*': 

Limitation Act {IX of 1871). 

See Limitation act fXV of 1877), 26 C. 285. 

Limitation Act (XV of 1877). 

(1) See Evidence. 26 C. 334. 

(2) s. 2— See LIMITATION ACT (XV OP 1877), 26 C 285. 

(3) S. 5— See Pauper, 26 G. 925. 

(4) S. 10 -See PRACTICE, 25 C. 642. 

(6) 5.13-^6sence of defendant from British India^Dffeniant carrying on 
feusiness %n British India through an auihomsed ogp.nt~S iHofthe 
Limitation Act, which excludes the time during which^ a defendant haf 

a^v^ Buir^'inDh computing the period of limitation for 

V apphes even where to the knowledge of the plaintiffs, the 

defendants, partners in a firm, are during the period of their ab<=enc6 

carrying on business in British India through an authorised agent 
PUBNA ChdNDEB GHOLB V. SASSON, 25 C. 496 |F.B.) = 2 OWN 2^69 ’ 

(6) S. 19- See JURISDICTION, 26 C 715. 

**' guardian of minor -Guardians and Wards Act 
(VIII of 1,S90«. ss. 27 and 29-AcIXL of 1858- Guardian, pawns r/.-An 
acknowledgment of a debt by the guardian of a minor appointed undl? 
the Guardians and Wards Act does not bind the minor and is not such 
an aokncwledgment under s. 19 of the Limitation Act as would give a 

new pvriod of I mitation against the minor. CHHato Ram v Bilto 
All 26 0. 51 = 3 O.W.N. 313 isiLTO 

(8) S. 12—Achn' wUdgmentof debt— Suit for arrears of rent— Limitation Act 

>'0--'rl>eP'aiutiflssued the defendants for"rs^f rent 

frotn the 4th December 1889 to the 31st July 1894. relyingnpon the follow- 
ing letter as an acknowledgment suflSHent to take tbeir demand ont of 
the Limitation Act : As we have informed your client, we are quite 
Willing to pay him the tent due under our mourasi poiiah if be can show 
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Itation Act (XV of {Continued), 


a title to ^ive us a good receipt for it that will satisfy our lawyers. It 
he is in the same position that his father was up to the time of bis death, 
unable to produce a perfect title, we are still willing to pay him the rent 
on his giving U9 a substantial indemnity similar to that which we bad 
from his father. Eeld^ that this was a sufhcient acknowledgment within 
a. 19 of the Limitation Act, RUKQO LOD LOHBA v- WILSON, 26 O. 204 
«2 O.W.N. 718 


(9) Ss, and 20 and sch, II, art. 61 — Acknowledgment of liability^Interest 
paid on debi^Coniribution — Joint debtors,— hy a payment into Oourt 
under an order on account of decrees for rent and revenue in arrear, due 
to the landlord zemindar from the joint owners of an under-tenure, their 
estate was saved from sale. In respect of a proportionate share of liability 
for money raised for this purpose one of the joint owners became liable to 
be sued by another of them for contribution ; and a question arose as to 
the application of art. 61 of sob. 11 of the Limitation Act, 1877. More 
than there years before this suit all the joint owners had filed in Court 
a petition for the appointment cf a manager of their estate who should, 
out of its profits, pay debts and interest to creditors from whom had 
been borrowed tbe money for the payment into Court. Hc/d, that 
this was an acknowledgment of the joint debt by the oo-owner who had 
not contributed, within s. 19 of tbe Limitation Act : whence had followed 
the legal consequences, one of which was her liability to be sued within 
due time for contribution. Whilst the three years from the date of that 
acknowledgment were running, and at a date less than three years before 
this suit, interest on part of tbe money borrowed bad been paid by the 
manager whom tbe appellant, jo)ntIy with the other co owners of the 
estate, bad authorized, as her agent, to pay it. He/d, that this interest, 
being clearly a piymcnt in exoneration, yro fanfo, of tbe plaintiff’s 
liability, was such a payment as was contempUtod by s. 20, and gave a 
new departure for the period of limitation. SUKHAMONI CHOWDHRANI 
V. TSHAN CHUNDER ROY, 25 C. 844 (P.C.) = 25 I.A. 95 = 2 C.W.N. 402» 
7 Sar. P.O.J. 294 
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(10) S. 22 — Assignment pendente lite — SMhs/ifnfion of assignees as plaintiff 

a suit instituted within tbe period prescribt d by the Law of Limitation 

the plaintiff assigned over bis interest, and the as-i^nees were substituted ' 

on tbe record in place of the original plaintiffs afier the said period bad 

expired. Held, that under s, 22 of the Limitaiion Act (XV of 1877) the ! 

suit was barred by limitation. HaRaK l'HAND v. DeONATH SaHAY, 25 

0. 409 ... 871 

(11) S. '22—Suit for damages for illegal distraint — Joinder of parties — Party 

plaintiff joined beyond period of li7nitalio7i. — A suit for compensation for 
illegal distraint of crops was brought by one of two persons jointly en- 
titled to the orops distrained. Objection being taken by tbe defend- 
ant at a late stage of the case on the ground of non joinder of a party 
that party was on his own application added as a pla>niiff. but his claim 
was then barred by limitation. Beld, that the whole suit was not barred 
by limitation in consequence of the provisions of s. 22 of the Limitatiou 

Act (XV of 1877). Jagdeo Singh v. Padarath ahir, 25 C. ii85 ... 191 

(12) S. 26— See EASEMENT. 26 C. 311. 

(13) S. 26— See RIGHT OF WAY, 26 C. 693. 

(14) Sjh. II, arts. 12, 13— See SALE, 25 0. 179. 

(15) Sch, II. art. 32— Benpaf Tenancy Act (Vllt of 1885). 5 ^. 25 and 155— Suif to 

compel the defe.yxdant to fill up a tatik a7id to poy corfwe>isafiou, or in tho 
alternative for Vhm po$sessto7i— Li7nitation Act, sih II, at is. 120 and 143, — 

In a suit brought by a landlord against a tenant where the primary relief 

sought was a mandatory injunction directing the defendant to fill up a 
tank excavated by him in contravention of ibo terms of the tenancy and to 
pay damages to the plaintiff fochts wrongfulaot, and where the secondary 
relief sought was ejectment, tbe defence (infer n/ii) was that the suit was 
barred by limitation, inasmuch as it was brought more than two years 
after the excavation of tbe tank. HtW, that art 32 of sob, II of the 
Limitation Act (XV of 1977) anplied to the case, and the suit was barred 
by limitation, SharOOPDass MONDAL v. JOGQESSUR RoY ChoW 
DHRY. 260. 664 iF.B.) = 3 O.W.N. 464 
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Limitation Act (XV of 1877)— (Conimi^d). 

"^cro’DS^-In’a^«,Vt^f (<’»■ damages for cutting and carrying away 

terms of art. 36 of sch. II of the Limitation Act (XV of 1^77^ 

P.r Maclean. C. J. (Trevelyan. J.. conewring): Assuming thit tha 
a ArTheerZ of «t. 39, iSi case is go® erned by 

art. 49. The crops, though immoveable irj the first place, become soecifio 

rormra^err^^ when severed, and the fact tba" The severTuVe^wa^: 

^ fa J difference. Per MY\CPHEaS0N. J.— The 

ermA or 48. as the crops, after they bad been cut 

ceme under the description of specific moveable property.'^ Possibly also* 

Pel gTo^ J r -t "brou'ght undt a";t" 39 : 

^ \ applif^d to this case. Per RamPINI. J. {dissen- 
n.?r as framed, not being one for compensation for trespass 

art 39 does not apply. Arte. 48 nor 49 also do not apply a ° they dell 

unksrthrfi?<ir^w *# "* 1 ^ c^nnot ^beLld ajpUcable 

moveable nronerfu^^^ S' the conversion of the immoveable into 

moveable property, be disregarded. Art. 109 also does nob annlv «« ir 

htld"* Art *3? imAiAveabTe property ^was'wrth- 

GoLb KoS ‘35"‘.'S*d K'llfc ’■ 

(17) Art. 89— See JURISDICTION, 26 0. 715. 

(18) Art. 95— See SALE. 26 0. 3^6. note 

(19) Art. 110— Sea Limitation jvcT (XV op 1877), 26 c. Q04. 

~>>eab!e property by a Hindu, onthealle- 

Lit broMbt bT th« r ofihe last owner.-la a 

properties^ on tu„ a?, Posse-sion of certain immoveable 

of one r who was the®brn?h r ® grandson by adoption 

LLtion under art mo^’seh® ‘‘>8 was barred by 

art liQ nf o^K 7 T ^ “• Limitation Act. Held, that 

l A-s t applies only to a suit for a declaratory decree as to 

poss::s;oo"of wa/ on/for 

notwithstanding that^^hn barred under that article 

adoDtion a, rh» ? . plaintiff had to esbabli.h the validity of an 

ffilT SmOH! 2 /c.%54 ^-^ASAD G^ETA v. 

^ a'eow^^I ml/tr u”’ 6y ekraraama-S«if upon 

a covenant In an ’""'•^lipoid - Cause c faction- A suit upon 

terr adults and h ra”*® son>e of the defendants who 

Tf Iho f“ ^ f ^ guardian of the others who were minors 

pUintiffs Tor^thTn executed) was brought by the 

p aiotifls for the purpose of obtaining from the defendants cjntri 

bul.on in respect of a debt which had been realized bribe sLe of the 

plaintiffs. The ^defence mainly 
hLVatf limitation, inasmuch as it w^ not 

or The dar« ^ ekrarnama was executed^ 

Zf the date when the mortgage debt became repayable upon the 

mortgage bond, held, that the cause of action in the Le .ro^e when 

And fiT. V i.e.. when they paid the mortgage debt 

and as the suit was brought within six ypars from that date it was not 

Ehuttacharjee? 26^c"“tf Bhuttacharjee V. Nobo Kumar 


paob 


^ ^ -f r defendajitis a were benamiJar ior 

i n brought by A to obtain a declaration that 

a decree originally obtained by B against C and another, which had been 

purchased in the name of D, had really been purchased by the plaintiff 
for his own benefit the cause of action alleged being thewroogfu?exeou- 
tion of the decree by D. is not a suit for relief on^the ground of fraud 

the Limitation Act ; but is governed by art. 120 
of that schedule. Under the circumstances the suit was held not to be 

^ro! 49 = 2 Dinonath KabMOKAR. 
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Limitation Act (XV of XSID— {Continued), PAGK 

(23) Arts. 120 and 143— See LIMITATION ACT ^XV OF 1877), 26 C. 564. 

(24) Arf, \ 2 '\.- Encroachment by airesspa^ser-lucnmbrance^- Adverse possession— 

Purchas-.r at sale of taluk for arreirs of rent . — Adverse possession is an 

incumbrance wiihio the meaning of art. 12L, 8ch. TI, of the Limitation 
Act (XV of 1877). An auction-purchaser of a pwf .i /afwfe in its entirety 
gets the taluk (ree of all incumbrances ; therefore in a suit brought by the 
auction-purchaser to recover possession of land situated within the taluk 
against a trespasser who was alleged to have held the disputed land adver- 
sely. the peri 'd of iimib-itioo would begin to run from the date when the 
sale becomes hnal and conclusive, NUFFBR CHANDRA PAL GHOWDHRT 

V. Rajendra LAL GOSWAMI, 25 0. 167 -• 118 

(25) Art. Srpt by reversionary luir for office of shcb'it — Hindu Law~Endow- 

vieiit — Swcc^’ssion wi JU'jgernt'rjf, —Where a sAfbati does not appoint his or 
her successor as provided in the will of the founder, and where there is no 
other provision for ihe appointment of shebnil, the management of the 
endowment must revert to the heirs of the founder; and the limitation 
applicable to a suit for possession of such anefiBce is twelve years under 
arr*. 124. and not six years under art. 120, of the Limitation Act. JaQAN- 
NATH Prasad Gupta v. Runjit Singh. 25 0. 354 ... 237 

(26) -4r/. 132— flio' fff/ipe— Usufrurtua* y mortgage— Fu* ther mortgage of the same 

proDerty- Destruction tf nurtgog d iroier'y by diUivxon- Transfer of 
Pioperty Ad (IV of lR8i). s. 68. Right ti sue u^.der — Limitation — Plaip- 
t'ffs advanced money on an usufructuary morig'ige of certain land ia 
Magh 1280, (January, 1873), and subsequently advanced another sum of 
money in Srabau 12f0 (July 1873) on the security of the some land. The 
land was washed away in 1892. In an action brought in 1894 under B. 68 
of the Transfer of Properly Aot (iVof 1882)for the money of both the 
mortgages on the ground that the defeodanis declined to give fresh secu- 
rity, the defendar>ts objected that the claim as regards the mortgage of 
Sraban 12S0 was barred before the inundation under art. 132, sch. II of 
the Limitation Act (l877i, the money being duo on the date of the bond. 

overruling the objection of limitation ; (1) With reference to the 
terms of the mortgage of 8raban 1280, that it was intendid to add the 
money to the amount of the previous mortgage and to place it on the same 
conditions, and that the plaintiffs were, therefore, equally entitled to sue 
for the money upon this mortgage as upon the other. (2) That assuming 
that th^re was a right to sue for the money, it did not follow that the 
plaintifis were not entitled to have substituted for the security the money 
which took the place of the security. That on the happening of the event 
provided for in s 68 the plaintiffs who were admittedly entitled to remain 
in pofsossion of the property, until the moneys bad been repaid, were 
clearly entitled to have »he money substituted for (he property. RAM 
JEWAN RIISSER V. JOGGERNATH PERSHAD SiNGH, 25 0- 450 ... 299 

(27) Art 144 — Putnidar and D^rputnidar, iJis^ossession cf — Adverse possession — 

Rehi qu'shm-nt by the Putnidar, Efftct o/.— The land in di^pule along 
With other lands were let out in putnt and darptiini by ihe predeo* ssor ia 
interest of the plaintiffs. During the continuance of the said leases the 
land in dispute was taken possession of and held adversely by the defend* 
ant for tbeir predecessor. The ptt/ni and rfurpnfai were relinquished by 
the ptiinidar and darpiitnid ir in favour of the plaintiffs on the 29th June 
1891. and they, on the 28 h June 1898, brought a suit for recovery of 
posses^iou of the disputed land from the defendants. The defence was 
that the suit was barred by .limitation, field, that art. 144, soh. II, 
of the Limitation Act applied to the case, and that the suit was barred 
by limitation, inasmuch as it was not brought within twelve years from 
the date when the possession of the defendants became adverse to the 
plaintiffs, GOBINDA NATH SHAHA CHOWDHRY v. SURJA KaNTA 

Lahiri, 26 0. 460 ... 897 

(28) i4r|. 144— 5wi / a reversioner fo^ possession of itnmrxjeable properfp on 

aenih of Htndu female heir — Adverse posscssiou -I/imtfa*»oH Arf, 1877, s. 8 
Lev val of erti gutshed right— Limitation Act ilX rf 1871).— A and 7, 

1 f’D his dt^ath succeeded in rqual sbart s to the properties 

A died, leaving behind her a minor son D, 

Who alter his mother’s death held possession of half of the said properties 
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Limitation Act (XV of \ 877)— (Continued), 

as heir to his mother’s father foe more than twelve years. The period of 
twelve yearsexpirel before the Lirnitaiion Aot (IX of 1871; camj into 
operation, lu a suit for recovery of possession of the share of che im- 
moveable properties, which Wis originally in the possession of U, hut 
afterwards passed into the bands of a third party, by the reversioner 
within twelve years fr jm the death of I, the fem-ile heir, the defence was 
that the suit was barred by Itmiiation. f/etd, that in u-mujh as the pos- 
session of U was adverse to the female heir, and as her right to the disput- 
ed property was barred before the fiimitation Ajt (iX of 1871) came into 
operation, the right of the reversioner was also barred. BKAJa IjaD 
Sen V. JiBAN Krishna Roy. 26 0. 2S5 

(29) Arts. 166 and 178— See SALE, 26 C. 324. 

(30) Art m—Meantng of the words *'dnte of the decree'' —Execution oj decree 

-Code of UwU Procedure (Act XIV (f 18s2). ss. 205 and 235. — Toe words 
date of the decree,” in scb. 11, arc. 179 of the Limitation Aot. mean 
the data the decree is directed to bear under 8.205 of the Code of Civil 
Procedure, and that is the date on wbion the judga>eDt was pronounced ; 
therefore an application to execute a decree, if not made within three years 
^om the date when the judgm-nt was pronounced, is barred by limitation, 

Golam Gaffar Manual v. Goljan Bibi. 25 0. 109 

(31) Art, 179, cltuses (2) and (4) — ExecuUon of decree not mateiiaVy defective, 

AppCica io if r —Aipli atton retu n;d for amendment — Coae of Cicil P>o- 
cedu - ^ iXiV of i882', i-s. 235 on t 24d — D- tree against jo-ttt defendants — 
Appeal by one of s veral d> fendonts against p'lrt of ih decree. — ToepiaintiS 
obtained a joint decree against de'eudauts for possession of immoveable 
property and damages on 21st May 1886. Agtiust tbat decree all the 
defendants, except defendant No, 1, appealed, and on ‘ind July 18»7 so 
much of the deoree was reversed as made the appealing defonoants liable 

♦ v.'" affirmed in all other rO'pects, A second appeal by 

plaintid from the deoree of the appellate Court was dismissed by the 
High Court on ych July 1888 An applicitioo lor execution of the decree 
was made by the plaintifi on 7th July 1891 wiibin three years from the 
date of the final deciee, dated 9Dh July 1888. The prayer was for issue of 
notice on the judgment debtor for delivery of possession, for aitich- 
ment and sale of certain immoveable properties, for realization of 
^sis and damages decreed. Notice under s. 248 of the Code of Civil 
Procedure was issued on the judgment debtors on 8th September l89l. 
Abe judgment-debtor.-, except defendant No. 1, objected that, as 
tbe appiioacion did not contain the right number of suit and date of 
decree, it was not in accordance with law, and as no other applicatioo had 
een made within three years from date of decree, the execution was bar- 
red by limitation. Defendant No 1 objected tbat limitation as against 
him would run from 2 1st May 1886. there being no appeal by or against 
him from the deoree of that date. Held, tbat material defects only could 
vitiate an applic iiioo, and as the delects in the present application for 
execution were not material, it was not barred by limitatiou. Held, also, 
tbat even if such application was defective as an applicaiion for execution 
of decree it was still an application to take some step in aid of exeoutoin, 
namely, to issue a notice under s. 243. which was necessary, the decree 
having been passedmore than a year before; and saoh notice having been 
issued it kppt the decree alive. Held, further, that limitation against 
defendant No. 1 would run from date of the decree in appeal, therefore the 

applicatioQ for execution was not barred by limitation. GopalChundra 
Manna v. GOS-.IN Das Kalay 25 C. 59l (F.B ) = 2 C.W.N. 556 

(32) Art, 179 cl 3 E eecution of decree — O der alhwiog amendment <f a decree 

•—Review of judgment— Code of Civil Procedure (Act XIV of 1882), ss. 623, 

624 and 2U6, An order granting an application for amendment of a 
deoree under s. 206 of the G ide of Civil P'Oeedure is an order passed upon 
review of judgment wiibin the meaning of art. 179, sch. II, cl. (3) 
of the Limitation Aot ; therefore an application for execution of a decree 
within three y»>a s from such an order is not barred by limitation. Kali 
Prosunno BaSU Roy V. Lal MOHDN GUHA Roy, 25 0. 256* 2 C.W. 
N.219 

(33) 179, cl. {4)Step-in~aid rf execution— Application for fX‘>cuiion **not 
in accordance with law Subsequent opplicaiion for execution - Objection 

to the previous applKalion . — An application for partial execution of a 


% 
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Limitation Act (XV of 1877) — {Concluded). 

decree, is a step-in-aid of execution within the meaning of ct. 4, art. 179, 
sch. II of the Limitation Act (XV of 1877). A judgment-debtor, who did 
not appeal against a previous order for execution of a portion of the deoree 
and who did not dispute the validity of such order, cannot, in the matter 
of a subsequent application for execution of the remaining portion of the 
decree, contend that the first application was not ** in accordance with 
law/* and that the subsequent application being presented after the lapse 
of three years from the date of the decree was barred by limitation. NEPAL 
CH.aNDBA SADOOKHAN v. AMRITA Lal SADOOKHAN. 26 G. 888 ... 1169 

LIs Pendens. 

(0 Involuntary alienation^ Proceedings— Revenue Sale Law {Act XI of 1859); 
ss. 13, 54 — Sale far arrears of Oovernment rivenue — Mortgage — Sale in 
execution of mortgage decree — Right of tedemption. — A decree was obtained 
for ihe sale of a mortgaged property, being a share of an estate, on the 
3l6t August 1889. In execution of that decree, the property was pur- 
chased by tbo plaintiffs on the 11th December 1891, and the sale was 
confirmed on tbe 5th March 1892. Meanwhile, pending the execution 
proceedings, a larger share of the estate, including tbe share mortgaged, 
was purchased by the defendants at a Revenue sale on tbe 30tb September 
1891, which sale was confirmed on tbe 11th March 1892. In a suit in- 
» stituted by tbo plaintifis for the possession of tbe property purchased by 
them, tbe defendants having questioned tbe validity of the mortgage 
deoree and contended that they were not bound by it, not being parties 
thereto, and having in the alternative claimed tbe right to redeem the 
mortgaged property, }uld^ that the defendants were bound by the mort- 
gage decree, the principle of Us pendens applying to the case. Held, also, 
that the defendants, having purchased a share of an estate at a revenue 
sale, held under the provisions of ss. 13 and 64 of tbe Sale Law, acquired 
it subject to tbe mortgage which they were bound in law to discharge 
before the sale in execution of the mortgage decree had actually taken 
place, or before, at any rate, that sale bad been confirmed on the 5th 
March 1892 ; and that having failed to do so, and there being no equities 
to the contrarv, their right of redemption was extinguished. Hau SHAN- 
KAR Prasad Singh v.ShewGohind Shav. 26 0. 966 = 4 C.W.N. 317... 1919 

(2) See Sale, 26 C. 179. 

Local Areas. 

(1) Effect of re-distribution of— See EXECUTION OF DECREE, 25 0, 315. 

(2) See Jurisdiction, 26 C. 858. 

Local Government. 

Rules made by— See EVIDENCE. 26 0. 281. 

Lunatic. 


Acf XXX V of 1858 — pMurdirtn, poioers of — Alanoger of joint 

Hindu fawly^ powers of — Guordian— Sa7a ftp de facto guardian of 
lu7in(ic s i'hate, — Act XXXV of 1858 does not afioot the general provisions 
of Hindu law as to guardians who do not avail themselves of the Aot, and 
the managing member of a joint Hindu family, one of the members of 
which is a lunatic, may, in case of necessity, sell j-*int family property 
including the lunatic’s share, although he does not hold a rertifica’e under 
the said Act KanTI CHUNDER GOSWAMI v. BISHKSWAU GOSWAMI, 
25 0. 535 = 2 C.W.N. 241 


Magistrate. 


(1) Discretion of— See COMPENSATION, 26 0. 181. 

(2) Duty of- See JURY, 26 C. 869. 

(3) Junsdiotion of— See GRIM. Pro. CODE (ACT V OP 1898), 26 0. 625. 

(4) Jurisdiction of— See NUISANCE, 25 0. 278, 


(6) ol-Crim. Pro. Code (Acl V of 1898), s. 190, stib-a. (1 

irntA (ct, and s. i9\— Taking cognitance of off-nee by Magi 

claim ^ complaint of fach-Pight of the acettsed i 

elaxm a transfer- Penal Code {Act XLV of 1860), s,. 193 and 195. 
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general index. 

Magistrate— (CowcZwdcd). 

Sanction unnecessary when offence alleged (o have been committed in the 
course of on tnvesi^ation by the Police— Inter fen nee by the High Court in 
a pending case.— The complaioant made a complainii to the Magistrate 
by a petition in which he named three persons and charged them with 

Code. The Magistrate there- 
after examined the complainant and some witnesses on his behalf and 

agamst the three persons mentioned in the petition of 
complamtas well as against the petitionee in this case for an offence other 
than those mentioned in the said petition. Held, the Magistrate tnnV 
cognizance of the offence as against the petitioner under ^cl. (a) and 

1 °^ (1) of 8. 190, and consequently he was not 

debarred by s. 191 of the Grim. Pro. Code from tryfug the 

case. No sanction under s. 195 of the Grim. Pro. Code is Lcfssarv 

for taking cognizance of an offence under s 193 of the Penal Coda 

tiorto anv evidence is said to have been fabricated, not in ZL 

tion to any proceeding pending in any Court, but in the course of an 

thlm*' if matter of an information received by 

manifest to interfere in a pending case unless there is somi 

manifest and pateur injustice apparent on the face of the proceedings and 

SSfs: IsT'iss'ITSW'nTs Q™™- 

(6) Nomination of Jurors by — See JURYi 26 0. 869. 

(7) Rule issued upon— See Crim. Pro. CODE (ACT X OF 1882). 25 0. 798. 

Mahomedan Law. 

1. — Divorce. 

2. — Gift. 

3. — Maintenance. 

4. — Marriage. 

6.— Succession. 

6. — Widow. 

7. — Wild. 


1.— Divorce, 


Bee Mahomedan Law (Marriage), 25 c. 537 

? -Gift. 


(1) Of share of profits in talukdari estate — See WILL, 25 C. 816 

(2) See Mahomedan Law (Will). 25 0. 9. 

(3) See Title. 26 0. 11 . 


3.— Maintenance- 


See Mahomedan law (Will), 25 0, 9. 


4.— Marriage. 


Perso7ial sfatus-Christian marriage followed by Mahomedan marriage -Riaht of 
widow under Mahomedan law- Divorce, -la a suit to obtain a widow’s sham 
under Mahomedan law m the estate of the deceased, it was proved that the 
plaintiff and deceased had been married in 1356 as professed Christians in 
a church at Meerut ; that subsequently, having reverted to Mahomedan- 
ism, they were married a second time according to Mahomedan law in 
mkah form, which second marriage had not been dissolved by a Maho. 
medan divorce. In 1886 the husband died, leaving a will excluding the 
wife from all participation in his estate. Held, that the personal status 
of the deceased being at the time of his death that of a Mahomedan. and 
the plaintiff s personal status being that of his wife under the same law 
she was entitled to a share in his estate, notwithstanding his will which 
purported, but uuder Mahomedan law was inoperative, to exclude her 
Queere, Whether in the case of spouses remaining domiciled in India* 
where religious creed affects the rights incidental to marriage suoh as 
that of divorce, a change of religion made honestly after marriage with 
the assent of both spouses, without any intent to commit a fraud on the 
law, eff acts any change in those rights. SKINNER v. SKINNER 25 O 5^7 

(P.C.) = 25 LA. 34 = 2 C.W.N. 209 = 7 gar. P.O.J. 262 


Page 


5 — Succession. 


1103 


356 


See ACT I OF 1869 (OUDH ESTATES), 26 0. 81« 
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Mahomedan Law— 6.— Widow. 

(1) Ghildlesa. right of — See MAHOMEDAN LAW, 25 0. 9. 

(2) Rights of, under-Sje MAHOMEDAN Law iMaRRIAGE), 25 C. 537. 

(3) Bee TITLE, 26 C. 11. 


PAaitf 


7.— Will, 

RiulU of chilolfss widow — Adm^nisirothn of the estate of a Shiah Mnhcmedan 
uydf-r h swill -Allgta Chums as be^we-n his chUdtss w-d w aiii the 
ettote - B aht tfthtw dvw to vt-nnti nance— Lt gat ies ch ng.abie tmne-third 
only ot il.e e t U- CimmissuntoExetuor.—A M homeuaD of ibe Bhiah 
sect, djiog without issue, left a widow. She. as bis childless widow, waa 
cnti’tUd to one-Iourih ol his tstaie other ihan land. Ou ihe ai miuistra- 
tion of bis (State tbe (oil< wii.g Diallers arose, aud were decii ea : The 
handing ov( r. wib lormal woros of gift by the testator to tbe widow, of 
diposit receipts, with inient afterwards toiransfer the money into her 
nanie at the Hai k. which transfer way notefitcted, would not constitute 
a gift- A commij-s'on of three per cent, on the proceeds of tbe sale ol tbe 
t(siaior's properly directed by his will wash t^ueathed to the executor. 

This was by way of remuneration but was in no sei se a debt. As a legacy 
it was payable only out of oue-ibird of the estate which paf-sed by the 
will. AM^hrmidan widow is not entitled to maintenance out of the 
estate of her late bu band, in addition to what she is entitled to by 
inheritance or under bis will — H* day a. Bo< k 1 V* chap. 16, a 3. Mabomedaa 
law, Imamta, by N. E. Baillie. p. l70, rdeirtrd tc. No contract could 
be iiripl ed that this widow should pay an occupation rent ou account of , . 

b«r w-iifd to occupy a hi use belonging to the testator’s estate, 

for eleven moiitbs alter his deaih. Her occupaiioD was referable to bet 
posiiK n, and no notice was given to her that rent would be charged. A 
Mahomedan obildhss widow »s not by Suiab law entitled to share in the 
value of land f <rming tbe site of buildings that belonged to her husband's 
estate. Her one fouith includes, as was admitted, a share in the proceeds 
of sale of the buildings Tbe text quoted in Book Vll, ebap. IV., p 293 of 
Bailiifc’s M.'homedan Law. Imamm, is not to be cons' rued as referring 
only to flgrirultural land. AGA M.^HOMED JaFFER HINDaNIM v. KOOL- 
SOM PEFBEE. KcOLSOM bEHBEE v. AGA MaHOMED J. FFeR BINUA- 

NIM. 25 0, 9 (P.C.) = 24 I.A. iy6 = l C.W.N. 419 = 7 M.L.J. 115 = 7 S*r, 

P.O.J. 199 ... T 

Maintenance. 

Order of Criminal Cotirt as to — Crim, Pro Cods (.4cf X of 1^82), s. 483— 
Iviiri^ovw'nt for default of payment of maiht riauje — irniranf of commiN 
meht — Pro enoo . — An order oi commjiment to prison for deiault in pay* 
mt-ui Ol a wife’s mHinienance allowance cannot be made without proof 
that the non payment was due to wilful neglect ot tbe person ordered to 
pay. 'J he law con template 8 a single warrant c f ccmmiiment in resp' ctof 
the arrears due at tbe lime of its )S>ue. Where six months’ arrears were 
due, an order for separate warrantsof commi meat awarding a separate 
sentence of impris<>nment of one month on each warrant was, therefore, 
held to be bad in law. A'> to tbe mode of emon'ing the ’erro rf impri* 
sonment, the case of 20 M. 3 followed. Bhiku KHAN v. EaUURAN, 25 

0 . 291 ... 195 

Manager, 

De facto -S qq HINDU LAW (ALIENATION), 26 0. 820. 

Marginal Notes, 

To sections of Act— See STATUTES, 25 0, 858, 

Marriage. 

Di-solution of, Withdrawal of petition for — See PRACTICE, 26 0. 222. 

Measurement, 

01 lands Order of Special Judge as to standard of— See APPEAL (SECOND 
APPEAL', 260. 666. 

Measurement Papers. 

Entry made in— See EVIDENCE ACT (I OF 1872), 25 0. 90. 

Memorandum. 

Of appeal, Time of pro?entation of— S^e PAUPER. 26 0. 925, 


\ 
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Mesne Profits* 

(1) Application for ascertainment of— See LIMITATION, i ?6 0. 203. 

( 2 ) Suit for— Tu^ n of worship— Bight of suited suit for wasilafc in respect of 

profit dtr yea from a tvrn cf worship, whether ma\r\UinQble.’- A 
WQStloi, in respect of prcfi '8 deriv(d from a turn of worship, whu h are Jq 
tbe.r nature unrertain and voluntary, is nnt maintainable KasHI Chan- 

Chandra Bandopadbya, 26 C 366 
Metropolis Management Amendment Act. 1862 (25 and 26 Viet., C. 102;. 

S. 75— See ACT III OF 1884 (MUNICIPAL, BENGAL), 25 C. 160. 

Minor. 

(1) Acknowledgment of debt by guardian of — See LIMITATION ACT fXV OP 

1877'. 26 C.61. ^ 

( 2 ) FrauduUnt reprefer/atwn ty minor that he was cf oge-Mcr/gage.-A fvm 

of momy wasadvBDced to a minor by a mor'gagee, sicnred by amort- 
gage of house property, on the representation bv the minor that he whs of 
age, ar d tbe mortgagee was deceived by such false representaiion. Be d 
that toe mortgagee was entiiled to a mortgage decree againet tbe pro- 
perty of tbe infant. Saral CHAND Mitter v. MOHUN BIBI 25 C 371 = 

2 C.W.N. 18 & 201 

id) Mortgage by minor-Atiorney for b'^th mortgagor and mortgnqee-Ncti-e of 

n ^^^-Esioprel-Cnmract Act (IX 

n a <^o^tract—Ccmj.evsation— Specific HHuf ^ct 

(I 0 187e) s,. 38 41.-8, 115 of tbe Evidence Act has no appl.eatioo to 
contracts by JD^ts ; but the term *' person ” in that section applies only 
fn a persrn of full age and competent to enter into contracts. Tbe words 
person » and party in s. 64 of the Contract Act are interchangeable, 
and mean such a person as is referred to in s. 11 of that Act, i.e , a person 
competent to contr^tet. A mortgagor employing an altorrev. who also 
acts for the mortgagee in the mortgage transaction, must betaken to have 
notice of all facts brought to tbe knowledge of the attorney; and. therefore 
where tbe Court rescinded tbe contract of mortgage on the ground of the 
mortgagors infancy, and found that the attorney bad notice of tbe 

(affirming tbe decision of 
JENKINS. J .1 that the mortgagor was not entitled to compensation under 
the Droviaiona of rs. 38 and 41 of the Specific Relief Act. BROHMO DUTT 
V. Dharmo Das GHOSE, 26C. 38l =3 C.W.N. 488 

(4) Mortgage ly min^ Voidable mo^igagf^Estopp, I— Evidence Act (1 of 

Act aX of lb72). 5 . 64- B- star 0 Hon of 
by The general law of esioppel aa enactrd bv s. 115 of the 

Evrd. nee Act (I of 1872) will not apply lo an infant unless be has prac- 
t.sfd fraud operating to deceive. A Court administering equitable princi- 
ples will deprive a fraudulent minor of the benefit of a plea of infancy; but 
he who iDvok s the aid of the Court must come with clean hands ind must 

establish, not only that a fraud was practiped on him by tbe minor but 

that he was deceived into action by the fraud. If money advanced to an 
infant on a mortgage declared void is spent by him, then there is no benefit 
which he la bound J^o restore under the provisions of s. 64 of the Contract 

ActdXof lfl72i. Dhurmo DASS GHOSE V. BRaHMO DUTT, 25 C. 6 I 6 
( 6 ) Sale of property of. by de facto manager— See HINDU LAW (ALIENATION)' 

26 0 . 820e 

( 6 ) Service of summons 00 — See SUMMONS, 96 C, 967. 

(7) See ACT VIII OF 1690 (GUARDIANS AND WARDS), 26 C. 133. 

( 8 ) See GUARDIAN. 25 0. 881, 909. 

(9) See Hindu Law (joint Family), 26 0. 349 . 

Misdirection, 

(1) See Charge. 25 C. 230, 711, 736. 

(2) See Evidence, 26 C. 49. 

(3) See Jury, 25 0. 661, 

Misjoinder. 

Of oaueea of action — See Multifariousness, 26 C. 891, 
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Mpkarari Lease. 

See INTEREST. 26 0, 130. 

Money. 

(1) Borrowed by one partner by agreement — See CONTRIBUTION, 26 C. 264, 

262 N. 

(2) Decree (or— See EXECUTION OF DECREE, 25 C. 322. 

(3) Deposited by defendant in Court, Right of plaintifi to draw out— See 

Practice, 26 C. 766. 

(4) Paid, Sait on oovonant in ekrarnama for— See LIMITATION ACT (XV OP 

1877), 26 G. 241. 

(5) Reilized by Receiver appointed by deoree-holder— See EXECUTION OF 

Decree. 26 C. 772. 

Money-decree. 

Oo covenant in mortgage— See MORTGAGE (GeneraIj). 26 C. 78. 

Mortgage. 

1. — General. 

2. — Equitable. 

3. — Foreclosure. 

4. — Redemption. 

5. — Sale. 

6. — USUFRUCTUARY. 

1 . — General. 

(1) Attested by only one witness, Validity of— See TRANSFER OF PROPERTY 

ACT aV OF 1882). 26 C. 246. 

(2) By guardian of minor’s property — See GUARDIAN, 25 C. 909. 

(3) By Hindu widow- See HINDU Law (ALIENATION), 26 0. 707. 

(4) By minor — See MINOR, 25 0. 371, 616 ; 26 C. 381. 

(5) Claim by, to attached property in Small Cause Court — See ACT XV OF 1882 

(Small cause Courts. Presidency towns), 26 C. 778. 

(6) Construction of — See INTEREST, 25 C. 246. 

(7) Construction of mortgage—Operative words in a morig'tge dsed — QsruraX 

language . — A mortgage deed having speoihoally charged the property ori- 
ginally oSered as seourity, extended the operation of the mortgage by 
general language to include all interest in the meluih^ villages, and Lands, 
ooroprisod in the sanid of a estate. It was now questioned 

whether one of the villages comprised in the sa?i3d was part of the mort- 
gaged property. The operative words, uncontrolled by anything in any 
recital, declared all the above subject to the mortgage. Toe deed was, 
accordingly, htld toinolude the village in question, efieot being given to 
the operative words in their ordinary meaning. THE L\ND MORTGAGE 

Bank of India v. abul Kasim Khan, 26 C, 395 (P.C.)»7 Bar, P.O.J. 

449 

(8) Decree— See CiV. PRO. CODE’(ACT XIV OF 1682), 25 0. 660. 

(9) Decree- See DECREE, 26 0. 166. 

(10) Decree— See RECEIVER. 26 0. 127. 

(11) Enforcement ol-See CONTRACT ACT (IX OP 1672), 26 C. 39, 

(12) Transfer of Property Act IIV o/ 1832), s. 59 — 'Mortgage deed signed by the 

mortgagor attesUd 6?/ one witfiess nnd confnining an acknowlcigment by the 
Sub-Rtgistrar^ xohetntr vti/iti -Indian Succ^ssion A:t {'X. of 1865), s. 50 
— Mialgog-i being invalid whether a money decne can be made upon the 
covenant m the bj»d — The requirements of s 69 of the Transfer of Pro- 
perty Act are not satisfied when a mortgage bond is signed by the mortgagor 
attested by one witness, and contains the Sub-R egistrar’s signature to tho 
endorsement, recording tho admission of tho execution by the exeoutant ; 
therefore such a mortgage is not valid in law. When a suit is brought 
upon a mortgage bond, although the mortgage is held to be invalid on tho 
ground that the requirements of s. 59 of the Transfer of Property Aot wero 
not satisfied, the pl.iintiS is entitled to recover, upon the oovenant, money 

which the defendant covenanted to pay, TOPALUDDI PBADA V, MAHARAld 
oHAHA, 26 C. 78 

(13) Unregistered— See EVIDENCE, 26 C. 334, 

1296 





GENERAL INDEX. 


Mortgage— 2.— Equitable. 

."'ssiS's'.rj 

agreed th^t the plaintiff should retain the title-deeia already held by him 

s ”.p;r. ^£p:’vn;' .f /r :,.r'.rr. b;j“ H 

(2) See Summons, 26 G. 267. 


3. — Foreclosure. 


gage, the decree cl the Appellate Oonrr°^n. J^ ' * “°«- 

the decree of the Brst Court untouched thL^me appeal, le^viug 

from the date of the decree of the first c’>urt d'"" *■““ 


4.— Redemption. 

Traoslet of Property Act 1882 ,! in o a aireotion in g. 76 of the 

audgood consceuce” required to be admiuiste^rrd by'^fV of th’ 

a®cro\^rh%r"tt ^rfut; i^dTrofitr^ 

year we^e set ofi yeL hr year adjust fhn '^® mortgagee in each 

gagor m that yeL for iruprovemenfand eapeuded by the ruort- 

balance of his The 

receipts aod carried only simple interest 

compound iuierest. Held that fh« _ ’ „ '^*1® ti^cree bore 

s=ro!‘?ji.rsl 

K.r “rr,‘7.ri 

gagee. his son managed the prfpsr^v hvin. “1® °‘ “°»- 

aocouut directed was of sums ‘‘ iFid mi’r ' S on it at a distance. The 

manager was not pttd, and^„ the acooun" criT^Tr'-’n 

lowaoce not having been decreed But rh« “'^owed, such al- 

saparaieJy maintained during ihe 'father’s life could be'an“‘“’g®®'w 
period after the father’s death as the snn ^ allowed. Eor the 

cost of maintenauce could not be allowed KaDlTMomm*'*”^®'^’ 

26 0. 1 (P.C., = 25 I.A. 2U = 2 C.W.i 605 = 7 Sar RcTgS^ 

S MORTGAGE (EORECDOSDRE), 25 C. Sll" 

(3; Right of— See Hjj PENDENS, 26 C. 966. ^ 

(4) Sea Sale, 26 0. 734. 


Page 
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5.— Sale. 

(1) See Decree, 26 C. I66. 

(2) See Evidence act (I op 1872). 25 0. 603. 

(3) See Sale, 26 G. 734. 

6.— Usufructuary. 

See Limitation act (XV op 1877), 25 C. 450. 
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Mortgagee. 

(1) Payment made by— Sqe VOLUNTARY PAYMENT. 26 G. 305. 

(2) Substitution of beir of,in Execution Proceedings — See SUCCESSION CERTIFI- 

CATE ACT (VII OF 1889), 26 G. 839. 

Motion. 

See Practice. 25 C. 649. 

Mukhtear. 

Oommunioation to— See PRIVILEGED OOMMDNICATION, 25 C. 736. 
Multifariousness. 

Misjoinifr of catises of action — Civ. Pro. Code ^Act XIV of 1882), 5 . 44, Rule 

Where the suit is one to administer the assets oi a deceased person, and 
in the claim various dealings by the executors of the estate ate complained 
of as acts of mal-administration and sought to be redressed, euoh dealings 
do not constitute separate causes of action, and suoh a suit is not multi- 
farious. NISTARINI DASSI V. NUNDO LaLL BOSB. 26 0. 891 = 3 O.W.N. 

670 

Municipality. 

Power of— See JURISDICTION, 26 0. 811. 
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Munsif. 

(1) Jutisdiotiou of— See EXECUTION OP DECREE, 25 0. 816. 

(2) ;See SALE, 25 0. 46, 


Nationality. 

See FOREIGN COURT, 26 0. 931. 


\ 


Negligence 

(1) See ACT III OP 1865 (CARRIERS*). 26 0- 398. 

(2) See railway COMPANY, 26 C. 465. 

Non-joinder. 

(1) Bee HINDU L&W (JOINT FAMILY), 26 0. 349. 

(2) See WRONGFUL DISTRAINT. 25 C. 285. 

Non-occupancy Ralyat. 

See Landlord and Tenant, 25 C. 76, 

Notice. 

(1) For Removal of huts, validity of— See JURISDICTION. 26 C. 811. 

(2) Of minority — See MINOR, 26 C. 881. 

(3) Of suit— See Giv. PRO. CODE (ACT XIV OF 1882), 25 C. 239. 

(4) Service of. Evidence of suffioionoy of — See ACT VII OF 1880 (PUBLIO 

Demands Recovery. Bengal), 26 0. 414. 

(5) To give up possession on expiry of lease or to pay rent — See LANDLORD AND 

Tenant, 26 0. 338. 

(6) To quit— See LANDLORD AND TENANT, 25 0. 36. 75. 

(7) To quit, suffiaienny of— See LANDLORD AND TENANT, 26 C, 761. 

(8) Bee ACT VlII OF 1885 (BENGAL TENANCY). 26 G. 603. 

Notification. 

(1) Government, of 1862 — See JURY, 25 C* 555. 

(2) Of substance of warrant, absence of — See WARRANT, 26 C, 748. 

Nuisance. 

(1) Cremation — Burning -ghat or cremation-ground — Crim. Pro. Cods {Act X. of 
1832). ss. 133, 140, 437 - Juris iici’iou 0 / District ilfa<;istrafs fo order further 
inquiry, in a proceeding u idar s. 133 of the Cods -** LegaUs-d nuisance” 
Private crfinitio^i ground. Duties of owner of — ** Public place” — “ Trade 
or occupation" ~ Qrdor of removal of burning ghat -^Porm of Notice * — A 
District Magistrate has, strictly speaking, no power under s. 437 of the 
Grim. Pro- Code (\ot X of 1982) to order a further inquiry into a proceed- 
ing under s. 133 of the Code which has been practically dropped by® 
Subordinate Magistrate, the proper ooucse being to refer (he matter to th e 


1^98 


( 3 ) 


general index. 

'KViliance -(Concluded). 

3 x ■‘r.'T.n,”.? o“‘- 

f.“»3a;ni5 s 

such an offensive state, or that cremation fe oarrtd u^on 

offensive manner, as to be a source of iniurv ‘ 

persons living in the vicinity A nrivate ^ ’ °u ‘o 

done on his private propert^, whicrma; ^vStoTnutr'^" 
the owner of a cremation ground rraT7 ha public nuisance; 

allows the cremation of bodTes un^n^th^r ! ^ “nuisance ” if he 

annoy or endanger the lives and moDerM!<5'°f““‘* *° P®''fo''“ed as to 

bourhood. The pronrUor of a °eigh. 

carrying on any “ trade or occupation ” With1n°t“h‘* cannot be said to ha 

of the Crim. Pro. Code. A Magistrate raa^oo n® of cl. .3, s 133 

but he can direct a Droorietor fn “ram urning-ghat from its position, 
steps as would result Ke crem^ nuisance.” i.e., to take such 

the public. INDRA NATH Banerjeb v ^ nuisance to 

2 C.W.N. 113 oA^EKJEB V. Queen-Empress. 25 c. 425== 

(2) Cnm. Pro. Code Vo/ 18981 c iqq ti„ 

lion to apubli f^ap.-When 'the person oaLrt^®, title- Obslruo- 

Grim. Pro, Code to show cause why arobstnw“‘’°°i."'’.^" 
from a public way, denies that itfq a should not be removed 

to determine whether this is a bona fide Magistrate 

of the objection (unless he determines that 

matter to a jury. KailasH Cu..ut^^iLrCu 

to f divisional 

Jurisdiction of Magistrate — Bona fide of 

A Sub-Divisicnal MagistratA haty* uwce Obstruction in pw6Zic wah — 

of the Grim Pril^o^df - f 33 

obstruction on a public thoroughfarA Jr ^ person to remove an 

second class Magistrate, the sM votnnn tn'’®®'' “ 

order was made absolute under s“ 1^37 as directed, and the 

that, having regard to the oenultimaio r>a° sevisiou the High Court held 
not illegal on the ground thaf ir l^ragraph of s. 133. the order was 

second class power! o"her than * Magistrate wTth 

order. When a aueXn of who made the conditional 

not to make an order under ss 133 ^and^iif 7 Hagistrate ought 

should allow the party Code, but 

the question by a Civil Coar^^ ‘^sterminatioo of 

be 6oan fide and not a me^r n^tence trf' ” e°- “‘i® 
for the Magistrate to say whether^ f“''®3'otion, and it is 

pretence. Although no laneth nf ® one or a 

sance-see 7 B.L R . 499-“fJ » Public nni 

said to be a nuisance may give to thm?e°oMon 0 ^^ of ^hat is 

or enjoying it the character of a V.;! Al a- . possessing 

haye the offeot of ousting the jurfsdictfon ofTho^'lvr ^ 

and 137 of the Code, and mtking the H Magistrate under ss. 133 

Gonrt. PREONATH DeY v. GOBOBdIone mLo? 25 "" 273 ' 

^‘0-tatin, 'boat traffic at'a 
under fhat section be made 
ing place of a river in the mannfr dSd^ 

cTd!*"® H !h T authorised by s. Hrof^ihe Crim p*"*" 

P i ‘’® ‘’“® ““""Ot be made under t 144 

Pro. Code, the mere fact of the order nurDorHnir \ ^ 

that section does not prevent the High Court from inf made under 

revision. QueeN-EMPRESS v PrItaP ChttX 
2 C.W.N 593 i'RATAP CHUNDER Ghose. 25 C. 852 = 

Obstruction. 

(1) In public way— See NUISANCE, 25 C. 278, 

(2) See PBNAE CODE (ACT XLV OP 1860). 25 C. 275. 
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Occapancy Holding. 

(1) Sale of-SeeSAIiE, 26 0 . 937. 

(2) See ACT VIII OP 1885 (BENGAD TENANCY), 26 0. 615. 

Occupancy Rights. 

Tcaosfet of-See RIGHT OF OCCUPANCY. 26 C. 184. 

Offence. . . * 

(1) Committed in course of investipation by Police, sanotioo for ptoseoution of 

—See Magistrate. 26 C. 786. 

(2) Locality of commission of— See JURISDICTION, 25 C. 20. 

(3) Uocertainty of place where committed — See JURISDICTION, 25 0. 868. 

Official Acts. 

PtesumptioD of due performance of-See SETTLEMENT. 26 0. 792. 

Official Trustee. 

Appointment of — Bee PRACTICE, 25 C. 856. 

As to existence of usage, admissibility in evidence of— See RIGHT OP GOOD 

FANCY. 26 0. 184. 


ka a # 

(1) Absolute for sale-See ClV. PRO. CODE (ACT XIV OF 1882), 26 0. 133. 

(2) Allowing ameedment of decree — Bee LIMITATION ACT (XV OF 1877), 260. 

268. 

(3) Concerning ferry — See SUPERINTENDENCE, 26 C. 188, 

(4) Granting application for review of order— See APPEAL (GENERAL), 26 C. 629. 

(5) Granting certificate, conditional— See APPEAL (GENERAL), 25 C. 320. 

(6) Of Her Majesty in Council— See EXECUTION OF DECREE. 25 C, 283. 

(7) Of Special JudgB as to standard of measurement of lands— See APPEAXi 

(SECOND Appeal), 26 C. 556. 

(8) Refusing application to commit for Contempt of Court — See LETTERS 

Patent, 1865 (High Court), 25 C. 236. 

(9) Refusing to confirm sale — See APPEAL (SECOND APPEAL), 25 0. 176. 

(10) Refusing to set aside award — See APPEAL (GENERAL), 26 C. 361. 

(11) Regulating boat traffic at landing place— See NUISaNCE, 25 C. 852. 

(12) Returning plaint to be presented in proper Court— Sea APPEAL (GENERAL), 

26 0. 275. 

(13) To make good deficiency on re-sale — See APPEAL (SECOND APPEAL), 

25 C. 99. 


Ownership. 

(1) Evidence of— See Bbnami Transactions, 26 0. 227. 

(2) Evidence of— See TITLE, 26 C, 11. 

(3) Of property by husband, proof of, by widow — See BURDEN OF PROOF, 

26 0. 871. 

Pardanashin Lady. 

(1) Ezecution of drcuvicnt bu a pardanashin lady — Refusal of hft npplirnfion, as 

for the issiiii ol a commission (o take her tx'i ietice —Civ* Pro. 
Code [Alt XIV of I88li, >s. 888. S'^^O—lrngulariiy not affecti^.g rntrif^r/ 
rnsti — Civ. Pro. Coie (/Li XIV of 1882). s. 578. — Toe Court of first 
instance rejected an apphoaiiou made under chap. XXV of the Civ. 
Pro. Code for the issue of a coinmissiou to lake the evideuce of a Mahome- 
dan pardanashin lady, the defendant in the suit, which was biought 
agaln^t hot on a mortgage bond, tbe execution of which she had denied 
in her written statement. Toe Courts below concurred in finding that 
there was sufficient evidence of the execution of the document by the 
pardaua'h}7i with full knowledge of its oouioiits. From their judgmenta 
It appeared that if the defendant had been examined on oomini>siou and 
had given her testimony in support of her written siatemeut, it would 
not have been believed, , and in thoic Lordship's opinion it ooold nok 


1300 


GENERAL INDj&X. i 
Pardanashin l.aiy— {Concluded). 

reasonably have prevailed. Beld, that the error alleged by the appellant 
to have occurred ,n the refusal of the Court to issue lie commis'fon 

(^whether or not It would have beau better to have issued itj was at all 
oon’ld'nnr''b f evidence taken on the commission 

(2) Right of. to be examined on commissinn— See PRACTICE, 26 C. 651.N, 

H3rti6S« ^ 

4 

(1) Added after suit brought— See LIMITATION Act (XV OP 1877), 25 C 409 

( 2 ) Adding parties on appeal-Responder, Is- Power of the Aprellale Court to add 

POil'^es as respondents— Code of Civil Procedure (Act XIV of W6i) s 559 

B and purchased 

land from B from the proceeds thereof. C then sold his factory to H who 
obtained possession of the land In a suit brought by B upon the tiundi 
C and B were made defendants, but C did not appear in th'l firstinstance 

B tuL'ut makinr'ff *>Sainst 

n J making B a party respondent to his appeal. The lower appel- 

^ respLdent, and evrntually 
h JA ^ against H. On second appeal by B to the High Court 

AeM. referring to s. 559 of the Civ. Pro. Code (1882), that the lower S-’ 

Hudson V n". ^ P*''‘5' respondent to the appL 

HUDSON V. BASDEO BAJPTE, 26 C. 109 = 3 C.W.N. 76 “ppeai. 

109- Br^e/fier an auction rur- 
chaser ts a ccessary party to an application to set aside an ex-parte delrce 

^cree 'irnT property sold in execution of an ex part 

debtor’ to necessary party to an application made by the judgment- 
debtor to set aside the said decree. inasmuch as the auction-purchter 

Code of’c?vi?p“°^f Pf “ opposite partv ” in s. 109 of the 

26 C. 267 = 3 aW^N^Iei v- SRINATH ROY, 

(4) Co-contractors— Right of same of several co-contractors to sue ahne-Refvsal 

a third ilr^t of. -Where two parties contract with 

no^bf d^; f ‘’’'iT “'^““‘-kingtbe other a co.defandant ought 

LfenLnt b d Pmved that the co- 

, MOHUN BOSE V. 

(5) Compromise by, without knowledge of Attorney— See COSTS, 25 C. 887. 

^ 26"c. 585 to support statement of facts — Sae REFERENCE, 

(7) Joinder of— See LIMITATION ACT (XV OF 1877). 25 C 285. 

(8) Non-joinder of-See HINDU Law (JOINT Family), 26 C. 349. 

(9) Non joinder of— Sse VVbongpud Distraint, 25 o'. 285. 

(10) Question between— See Appeal (SECOND APPEAL), 26 C. 539. 

(11) Subs^tUution of-See SUCCESSION CEBTIFIC.tTE ACT (Vll OF 1889), 26 0. 

(12) To suit— See CiV. Pro, CODE (ACT XIV OP 1882), 26 C. 250 

(13) See CIV. Pro. Code (Act XIV of 1882), 25 C. 49. 

(14) See Right op Suit, 25 C. 98. 

(15) See Sale, 25 C. 833. 

Partition. 

(1) Estates Partition Act (Bengal Acf VIII 0/^1876). ss. 112 und 128-7nraw5rance 
created by a co-sharer brfote partition— Effect of partition by Collector 
where the land so tncumbered fell exclusiv-ly into the share of another co'- 
scorer. On partition by a Coll-ctor under the Estates Partition Act 
(Bmgal Act VIII of 1876) when any land of an undivided joint estate^ 
whieb was moumbered by any co sharer, is allotted toanv other co-share^ 

^e latter takes it free from the incumbrance so created. Tbe Cases Sp Vol’ 
W.B. 0864), 271, and 13 W R.. 447 ; 8 B. L- R. App,, 73 note, have leu 
overruled in effect by tbe decision of the Privy Council in the case of 

26 0 k34 = 3 C W.N™' Chandra Bardhan, 
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Partition — (Conclitded ) . 

(2) Of estates— See ENHANCEMENT, 26 C. 832. 

(3) Right to— See Co SHARERS, 26 0. 653. 

(4) See Transfer OF Property act (IV of 1882), 25 C. 2io. 

Partners. 

See BURDEN OF PROOF AND EVIDENCE, 26 0. 281. 


Plait 


Partnership. 

(1) Agreement as to shares in— See BURDEN OP PROOF, 26 C. 281. 

(2) Basiness-See CONTRIBUTION, 26 0. 254, 262-N. 

(3) Elinors carrying on, with others — See SUMMONS, 26 C. 267. 

(4) See Hindu Law (Joint Family), 26 C. 349. 

Passengers. 

Carriage of, by rail — See RAILWAY COMPANY, 26 C, 465. 

Pauper. 

Suit— Application for leave to appeal as a pzeper— Time of presentation of memo- 
ra-ndumef appeal— Consent of the applicant to pay svffiiient Court-fet softer 
the Statutory period of Ixnixiatio^i — Sufficient cause — Limitaixon Act (XV of 
lb77j. s.:5— Ciu. Pro. Code (Act XlV of 1882), s. 582-A.— A suit was 
in forma pauperis on behalf of a minor represented by his next 
friend in the Court of the Munsif, and it was dismissed under some 
alleged compromise. An appeal was preferred to the District Judge with* 
in time, but the memorandum of appenl was insufficiently stamped. An 
application was also died with the memorandum of appeal for leave to 
appeal \n forma pauperis. At the time ot the bearing ot the said applica* 
lion objection having been taken by the respondent that the minor had 
become entitled to certain immoveable property, those representing the 
minor ofiered to pay proper Court lees on the memorandum of appeal 
within a month. The Court allowed that to be done in the presence of 
both parties and admitted the appeal. The Court fees were also paid 
within the time allowed. On an objection by tbe defendant, appellant 
in the High Court, that tbe appeal by the plaintifi in tbe lower appellate 
Court was out of time, Held that, inasmuch as tbe appeal was admitted 
by the District Judge without any objection from the defendant, the case 
came either under s. 5 of the Limitation Act or under s. 582-A of tbe Civ. 

Pro. Code, and, therefore, tbe appeal was not out of time. DURQA 
CHARAN NASKAR v. DOOKHIRAM NASKAR, 26 0. 925 ... U9l 

Payments. 

(1) Appropriation of — See CONTRACT ACT (IX OF 1872), 26 C. 39, 

(2) Appropriation of— See MORTGAGE (REDEMPTION). 26 0. 1. 

(3) By judgment-debtor under void agreement— See EXECUTION OF DECREE, 

25 0. 86. 

(4) Into Court by defendant in satisfaction of claim — See PRACTICE, 26 0, 766. 

(6) Of rent of putni, person interested in —See VOLUNTARY PAYMENT, 26 0.826. 

(6) To save putni taluk from sale— Soa VOLUNTARY PAYMENT, 25 C. 305, 

Penal Code (Act XLV of I860). 

(1) S. 21-800 Public Servant, 26 0. 158. 

(2) Ss, 109, 114— See FORGERY, 25 0. 207. 

(3) S3. 116, 193— See SANCTION FOR PROSECUTION, 26 0. 359. 

(4) 8. 143, ConviotioD under— Sae RECOGNIZANCE TO KEEP PEACE, 26 0. 576. 

(5) Ss. 143, 147— See JURY. 25 0, 561. 

(6) S. 147— See RIOTING, 26 C. 574. 

(7) S. ISS- Iiesistance to attachment— Latcfvl authomiy— Village Chaukidari 

26,27 and 34. — Where a village ohaukidar, 
without I he preparation and publication of a list of defaulters and without 
any written auihority as required by ss, 96 and 27 of the Village Chau- 
kidari Act (Bengal Aot VI o! 1870) attached some property for levying the 
amount of arrears; Held, that resistance to such attaobment was not an 
o^nce under a. 183 of the Penal Code. DURGA CHARAN MALI v. NOBIN 
Chandra Sil, 26 0. 274 189 
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Penal Code (Act XLV of I860) -(Concluded), 

(8) S. 186— See Public Servant, 26 0. 158. 

(9) S. 193— See Magistrate, 26 C. 786. 

(10) Ss. 193, 477 — See EVIDENCE, 26 C. 49, 

(11) 8. 235-B— See WARRANT, 26 C. 748. 

(12) Ss. 240, 241— See JURY, 25 C. 555. 

-The accused was charged generally 
Xld rn r K * obstruction, or icjufy being 

hi Penrr^p'^f “ ‘‘>0 conviction Lder s 283 If 

MaDhIv CHrKLvARTI.“25 c! V. BENI 

(14) S, 323 -See RIOTING, 26 C. 574. 

of his dutv-Public 

Z^raLaUhetHal a</nchm.nt-Non-prodtec<fon of the 

Xnll Gorillat.I ni ■ ‘*® “ocused was convicted under s. b53 of the 

Fenal Code (assaulting or using onmical force to a public servant in the 

execution of his duty) and two others of the abetment of an offence under 

that section. But the warrant of attachment under which the nubHc 

llldl”* acting was not produced at the trial nor was any secondary 
II ‘be absence of any evllenll 

"c ion waf imZssme to hold tharfhe lm 

empress 26 (f 636 AHMED CHOWDHKY V. QUEEN- 

(16) Ss. 380, 395— See JURY, 25 G. 561. 

(17) S. 409— See CRIM. Pro. CODE, (ACT X OF 1882), 25 C. 557 

\^el'h'’IA7uTZ 234-Cr.minaf 

eat n Of trust, by public servant— Acquittal— Frantina new c.harn^>-^ 

Tllluelatofrl’rrf “"“k"*”'’ Z Jars - 

mVdtir applJllTch Jrge ufdl?' 1 % ^ 

mouLy °“QVEBN'EMPRE\l““''Mi‘'’“T‘ "^‘‘bonest misapp1op?°ation oi 
41-2 V. MATI LAL LAHIRI, 26 C. 560 = 3 C.W.N. 

(19) S. 448 See RECOGNIZANCE TO KEEP PEACE, 25 0. 628. 

(20) Ss. 463, 471— See Pobgery, 25 C. 512. 

(21) S. 467— See PORQERY, 25 C. 207. 

(22) 8. 486— See JURISDICTION, 25 C. 639. 

ATpi onnHa vDiiViir. fu ' • looy). Books are the subject of trade and 
Mlrkrilt (iv of lSM?“7h u- ‘be Indian Merchandise 

(24) S, 494— See BIGAMY, 26 C. 336. 

Penalty. 

See INTEREST, 26 C. 300. 

Permanent Tenure. 

(1) Sea Landlord and Tenant, 26 o. 204. 

(2) See Limitation act (XV of 1877), 26 C. 204. 

Personal Dischar£:e. 

Application by insolvent for— See Insolvent Act (11 AND 12 ViCT., C. 21) 26 

0» 973. * * 

Petition. 

(1) Piled in former proceeding— See EVIDENCE AcT (I OP 1872), 25 0. 210. 

(2) For dissolution of marriage, withdrawal of— See PRACTICE, 25 C. 222. 

(3) Verification of— See LETTERS OF ADMINISTRATION, 26 C. 404. 
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Plaint. 

(1) Amendment of— See DECIiABATORY DECREE. 26 C. 845. 

(2) Amendment of Plaint-Cio. Pro. Code {Act XlV of 1882), ss. 42, 45 53.— 

On tbe qu^f^tion of amending a plaint^ s* 63 of the Civ. Fro. Code enouid 
be read with bs 42 and 45 ; that it is tbe intention of tbe LegiRlature that 
all matters in dispute should be disposed of in the same suit. The proviso 
to B. 53 is not intended to interfere with this* SABAL CHAND MlTTER V. 

MOHUN BIBI. 25 C. 371 =2 C.W.N. 18 and 201 ... 247 

(3) Order returning for presentation in proper Court — See APPEAL (GENERAL), 

26 C. 275. 

Plaintiff. 

(1) Refusal to join suit as — See PARTIES, 26 0, 409. 

(2) Right of. to draw out money deposited in Court by defendant — See PRACTICE, 

26 C. 766. 

Plea. 

(1) In bar of suit — See HINDU LAW (JOINT FAMILY), 26 0. 349. 

(2) Of fraud— See FRAUD. 26 0. 891. 

Police Officer. 

Confession to— See CONFESSION, 26 C. 569. 

Possession. 

(1) And mesne profits, decree for — See LIMITATION, 25 0. 203. 

(2) On allegation of being heir by adoption — See LIMITATION (ACT XV OP 1877), 

25 C. 354. 

(3) Order as to, made by Civil Court — See CriM. PRO CODE (ACT V OP 1898), 

26 C. 625, 

(4) Order of Criminal Court as to — See GRIM. PRO. CODE (ACT V OF 1898), 26 

C. 188. 

(5) Right of landlord to recover — See ACT VIII OF 1885 (BENGAL TENANCY), 

26 C. 615. 

(6) Suit by reversioner for — See LIMITATION ACT (XV OF 1877) and RSS 

Judicata, 26 C. 285. 

(7) Suit for— Sae BENaMI TRANSACTION. 25 C. 874. 

(8j Sait for— See DECLARATORY DECREE, 26 C. 845. 

[9} Suit for —Previous pos' ess on. shoft of the statutory period of limitation^ 
Dist)ossessto7i — 6'aiJ brought more than six months after disjto.srssion, efftct 
of — Failure t.y prove tide. — Mere previous possession for any period short 
of tbe statutory peri )d of twelve ye^rs will not entitle a plaintiff to a 
decree for roaovery of possession in a suit brought more than six montbB 
after dinpopsession, even if the defendant could not establish any title to 
the disputed land NISA CHAND GaITA v. KaNCHIRAM BaGaNI, 26 O. 

579 = 3 C W.N. 568 ... 972 

(10) See Crtm PRO. CODE (ACT X OP 1882), 25 C. 423. 

(11) See Res Judicata, 25 C. 136. 

Pott a. 

Contract in, allowing surrender of land — See LEASE. 26 G. 29. 

Practice- 

(1) Agreement os to costs between attorney and client — Chayige of attorney — Right 

of oHotn^'y to Jus toxid costs — Where F, an attorney, sgreect to oonduot a > 
suit for his client and to accept R^. 150 lor his personal services, and not 
in respect of out-of-pocket costs and counsel’s fees, and in the event of his 
client being successful to recover his lull oosts from tbe opposite pariy and 
to refund the Rs, 150, it was h‘ld, upon tbe client desiring to change to 
another attorney, that he could do so upon payment to P of his taxed 

oosts. Ghassbe Jemadar v. Nassiruddin Mistry, 26 C. 769 ... X092 

(2) Comwi?sto*i Right of purdahnashin lady to (ixaniined on — Ciu. Pro, Coda 

{Act XlV of 1^821, 3. 640. — Tbe defendant applied for a oommi&sioQ to 
examine a Hindu ptirdahnadiin lady. The plaintiS objeoied on the 
ground that the lady had prior to this appeared in public, and had also 
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Practice — {Continued ) , 

sn WAS eDtibicd to be examined on commission. MOHESH CHUndpr 
ADDY V. Manick LaLE, Addy, 26 G. 650 = 3 C.W.N. 751 

(3) Consent decree, SeWng aside- Motion —A consent decree cannot be set 
aside on motion on the ground that it was obtained by fraud and misre- 
presentation. A separate suit must be brought for i4t purpose. Charge 

cannot propeHy be tried upon afBdavits. POOLCOOMAR'X DaSI v 
WOODOY CHUNDER BlsWiS. 25 C. 6i9 UAbl v. 

• • • 

{4} Depositby defendant of money in Court in sathfaction of clnim^Tliqht of 
plmnUff to drtm out such moyiey and prosecute sutt f.>r balance cloAmid-- 

Gourt-Codeof Civil Pi oa dure {dctXlY of \m 2 ), ss. 377 

anf‘ nf '■.^covery 5.500 on three promissory notes- Defend- 

minority at the date of the transactions, denied all liability, 

receipt of Rs. i 5C0 which 
tendered to the plaintig in full satisfaction 

in^n Pn “4“’ rr?“ 7^— ‘°»ecept that sum it was paid 
into Court. The plaintiff then applied to the Court for payment to hum 

hi klorf The defendant contended that the amount should 

be kept in Court pending the hearing as all liability was denied and 
offered to pay interest if plaintiff aucoeeded in his suit, 
plaintiff was entitled to take the money out of Court 
AGURWAJ-iliAH V. GlRISH CHUNDER ROY, 26 C. 766* 

(5) Divorce Act (IV of 1869), s. 36-AHmcnu pendente lite, Applicntionfor- 

toTlUnlcTft^ »-«s;onden(-/l,fereure to Begistrar-Respendenterd red 
(oaWend Court for cross examination as to his means — On eo applicition 

wife, for alimony 

Cnun for ° ‘“qu.'fe and report, but ordered the respondent to attend 
SON 26 Q *^0 1^*3 means. STEVFNSON v. STEVEN- 


Beld, that the 

Dwarka Dass 


« ♦ • 


(6) Evidence taken on comviiisiori on, behalf of defendant-R- ght ot plaintiff to 

ofZlTst 41 Z" ‘"I TZU1 codhActHv 

wifeo.1 ■ VIII of 1859, s. 179.— Defendant examined a 

Dlailtiff commission was returned to the Court. The 

plaintiff m opming his case claimed the right to refer to the evidence 

taken on commissiou as part of the record of the suit. Defendant obi'ect 

re»d it, he must read it as his owrevidenct 
Held that the plain-, ff was entitled to refer to the evidence as Lrt orthe 

N?670 Nundo Lall BOSE. 26 C. 591 = 3 C.W. 

(7) OfficmlTrustte Appointment o1— Official Trustee’s Act (XVII of 18641 s 10 

Consent of beneficiaries -Evidence Act (I of 1872'. .<!. 3h— Affidavit ' svffi 

(XVlL of 1864), where the petition was not signed by cue of the benefioi 
ar.es the Court held upon other eyidence that such bUeeci Jry war/e^^^^^ 
ous of having the Offi ial Trustee appointed as trustee of the will In 
the goods of Collett, 25 c, 856 ’ 

(8) Becewer-Power to sue in his oun nnme-Code of Civil Procedure {Act XIV of 

^ '? debts-Hon communication ot trust. 

deed to creditors-- xjxmilation — Lnmtation Act (XV o/ 1877. s lO — Thn 
Court has authority, uoder s. 503 of the Civ. Pro, Code' to confer on a re- 
ceiver the power to sue in his own name ; and if the order apoointing the 
receive gives him liberty, he may do so. B S executed a trust-deed, where! 

property to trustees to manage his affairs and liquidate 
his debts in manner therein directed. The deed contained this provision - 
In order to prepare a list of my debts, the trustees shall ascertain the 
same by looking mto my books of aconuots ; and they shall not admit any 
debt without rokur, AarAc;t»f/a, ot kundi bearing the signature of myself 
or my montfepomasEos, or without decree.” Beld, in the absence of evi- 
decoe that this deed was communicated to the creditors, that it did not 
create a trust in favour of the creditors, but enured only for the benefi-. of 
the executant ; that therefore the plaintiff, a creditor, was not entitled to 
rank as a beneficiary undent; and that it did not create a trust in hig 
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Practice — {Concluded ) . 

favour so as to taka out of the operation of the Ijimitation Aot a olaim 
that otherwise fell within it* FINK v# MOHARAJ BAHADUB oINGHf 
25 C. 642 = 2 G.W.N. 469 

(9) Remission of process fees — Buies of High Court, Calcutta, Chap, XIV— 

Procfss fees-'Remission of fees in analogous appeals by the same appHlants* 

Where twenty-nine appeals wtre presented by certain appellants, and an 

application was made for remission of process fees, and that only five sets 
of process fees instead of twenty-nine should be charged under Chap. 
XIV of the Rules of High Court, on the ground that the appeals were 
analogous and on behalf of the same appellants the Court (GhO^ and 
RAMPINI. JJO refused the application* Held%^y Rami^INI, J*, that the 
Hteh Court has no power to grant the remission, and that the fees pre- 
scribed by the rules muse be levied. In the matter of the APPLICATION OP 
8TUDD, 26 C. 124 = 3 C.W.N. 82 

(10) Withdrawal of petitioyi for dissolution of marriage— Costs of petitwner, on 

what scale allowed — Divorce Act (IV of 1869), ss. 7, 35 and 46. -“The peti- 
tioueron the ‘ind June 1896 presented her petition, in which she prayed 
for the dissolution of her marriage with the respondent on the grounds 
of adultery and cruelty, A commission was issued at her instance to 
ezamiuo witnesses in Fugland on the charges of adultery and cruelty^ 
the result of their evidence was that the petitioner was satisfied that the 
charges brought by her against her husband were wholly unfounded, and 
she on the 2ad September 1897 applied for leave to withdraw her suit and 
for payment of her costs by the respondent. She contended that her costs 
should be paid by him as between attorney and client. The respondent 
submitted he ought to pay costs only as between party and party. Held, 
that the petitioner’s costs including costs of this application, be taxed as 
between party and party, it being open for the attorney for the wife to sue 
the husband for the rest of the costa. BUTT v, BUTT|25 0, 222=2 O.W» 
N. 37 

(11) See ACT I OF 1895 (SMALL CAUSE COURT, PRESIDENCY TOWNS). 25 0. 

455. 

(12) See APPEAL (TO PRIVY COUNCIL), 26 0. 246. 

(13) See Costs, 25 C. 893. 

(14) See CRIM. Pro. CODE (ACT X OF 1882), 25 C. 798. 

(16) Sea Declaratory decree, 26 C. 815. 

(16) Bee HINDU Law (WILL), 25 G. 112. 

(17) See Inspection. 25 C. 294. 

(18) Sea LETTERS OF ADMINISTRATION, 26 C, 407, 40S. 

(19) See Privy COUNCIL. 25 0. 187, 189. 

(20) See REFERENCE. 26 0. 685, 

(21) Bee REVISION, 25 0. 233. 

Preliminary Objection. 

To appeal, time occupied in hearing — See COSTS, 26 0, 361. 

Prescription. 

Bee Right of Way, 26 C, 593, 

Presidency Magistrate. 

(1) Jurisdiction of— See ACT XIII OF 1859 (WORKMAN’S BREACH OF OOH 

TRACT), 25 C. 637, 

(2) Jurisdiction of —See SANCTION FOR PROSECUTION, 26 O. 359. 

(3) Bee REVISION, 26 C. 746. 

Presumption. 

As to fixity of rent~3ee Enh.ANOEMENT OF RENT, 26 C. 617. 

Primogeniture. 

Custom of— See ACT I OF 1869 (OUDH ESTATES), 26 0. 81. 
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Principal and Agent. 

Bolding out, by Oie principal of the agenVs authority right of a third party 
against the principal on the contract of his agent, though m JTin excel 
of the agent s actual authority, was nevertheless enforced where the evi- 
dence showed that the contracting party has been led into an honest 
belief in the existence of the authority to the extent apoarenfe tn Tiim 

C. 70^ ,P.c“)=Tc!STi3 = 7 

Printed Case. 

^ Costs of filing- See Privy Counciii. 25 C. 187. 

Private Defence. 

Of property, right of—See RIOTING, 26 C. 574. 

Private International Law. 

Bee Foreign Court, 26 C. 931. 

Privileged Communication. 

(1) mukhiear when acting as pleader^ Evidence Act (I of 1872) 

nf ® ® Evidence Act in respect 

of what are known as privileged communications extend also to communi 

cations made to mukhtears when acting as pleaders fortheirXntr 

ABBAS Peada V. Queen-Empress, 25 c. 736=2 OWN 484 

(2) See Evidence act (I op i872), 26 c. 53. 

Privy Council. 

(1) Order of See EXECUTION OF DECREE 25 C 283 

prp?ietarTrighU^^^^ obtained absolute 

mX between heyhare as a co-widow. and that division bad been 

made between them. Having no power by thie to affect tbe debts of 

the successor to the estate on their deaths each was entitled to hof share 

befctrhTr‘^d^tVtht‘mn“J^' “ “?'‘gage made by the elder widow 

hofh rhl Lr^ “ now claimed, not only the interest of 

oiw f i, • deprive the younger who had survived the 

but also claimed Tcba^Bl on the 
ottL eld« wldow'to Qh° '‘^h ““'•■Baged. Against the competency 

no justifying necessity established by the evidence for the rnortRage 

Is oorreo“‘in"eBard“to‘ tf been accepted by the Judicial Committee 
as correct; in regard to tbe absence of necessity for the mortgage thev saw 

teLToYthe as %o^ the compe- 

she did Dh iRAM estate in the way in which 

Practice of -Costs of respondents—Printed cases— Ex-parte hearino —The 
respondents tn four appeals which were consolidated and heard L one 

?arl bearing which was ex- 

parte. Held, that the respondents, notwithstanding their non-appearance 

were, on the dismissal of the appeal, entitled to the costs thereof up to and 

including the filing of their printed case, and also to the costs of applying 

dL 2 I g“°i8?-(P C Mahapatra v. Sdejamon! 

DEI. 25 G. 187 (P.G.) = 24 I A. 19l = I G.W.N. 649 = 7 Bar. P,C.J. 247 

Probate. 

(1) Grant of prohaie^Subsequeni inconsistent will of which probate is also 
granfed— Cosfs 0/ cxccwtor.— The executor of a will had obtained probate 
thereof, when the executor of a subsequent (and inconsistent) will applied 
for arid obtained probate of the second will. Held, that having regard to 
the circumstances of the case, and to the fact that the litigation was 
produced by the conduct of the testatrix herself, the executors of both 
Wilis were entitled to their costs to be paid out of the estate ; but that in 
80 far as the costs would not be covered by the estate, each party must 
bear ms own costs* In the goods of Tabamoni Dasi, 25 0. 563 ... 
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9 ^ 

Pi*obate— (Conchfdcti). 

(3) JurUdiriion in probate cases-Transfer of a prohaU case by the District Judge 

^ in whose Cou^til was ir^sfi-uted to that 

Bengal. N^.rih-WesU^n Prov ncesand Assam dvil Courts Act {XII of 1887). 
s. 23. subs 2 cl. (d)-Probate and Admin s^ration Act {V of 1881), 
s 52. — An appliCMtion was made for probate of the will of a oeoeased tes- 
tator in the Court of the District Judge, who transferred the case to that 
of the Subordinate Judge. The opposite party {tnUr aha) objected that 
the Subordinate Judge had no jurisdiction to tty 

the case came within the scope of s. 23, sub-s. 2, cl. d) of the Bengal, 
North-Western Provinces and Assam Civil Courts Act {XII of 18o7), ana 
therefore, tbe Subordinate Judge had jurisdiction to try it. KUNJO 

Behari Gossami V. Hem Chunder LaHIRI, 25 C. 340 ... 

(3) Of pirt of a will -‘Probate and Administration {Act V of 1681) s. 25.— Probate 

can be granted of a portion only of a will to the extent to which the con- 
tents are proved where the other portion is lost ; and there is nothing in 
s 25 of the Probate and Administration Act (V of 18811 to prohibit such 
a grant of pmbate. KeDAR NATH MITTER v. SAROJINI DASI, 36 

C. 634 = 3 C.W.N. 617 

(4) Or Litters of Administration— Payment of fee on— See LETTERS OP AD- 

MINISTRATION, 26 C. 407. 

Procedure. 

See Maintenance. 25 0. 291. 

Proceedings. 

(1) In more Courts than one — See ACT 

Wards', 26 C. 133. 

(2) Of— See REVISION. 26 C. 746. 

Process Fees. 

Remission of — See PRACTICE, 26 C. 124. 


VIII OP 1890 (GUARDIANS AND 


Proclamation. 

Of sale, misdescription of property in — See APPEAL (SECOND AppEAIi), 25 0. 99. 

Professional Communication. 

To clerk of pleader— See EVIDENCE ACT (I OP 1872). 26 C. 63. 

Projection. 

Caused by restoring old building — See ACT HI OP 1884 (BENGAL MUNICIPAL), 
25 0. 160. 


Promissory Note. 

Suit on— See HINDU LAW (JOINT FAMILY), 26 C. 349. 

Property. 

(1) Misdescription of, in proclamation of sale — See APPEAL (SECOND APPEAL), 

25 0. 99. 

(2) Suit for conversion of, to uses not intended — See LIMITATION ACT (XV OP 

1377), 26 0. 564. 

Property Mark. 

Selling books with counterfeit — See PENAL CODE (ACT XLV OF I860), 26 C 
232. 

Proprietor. 

Unregistered— See ACT VII OP 1876 (LAND REGISTRATION, BENGAL), 26 0 
712. 

Prospective Order. 

See INSOLVENT ACT (11 AND 12 ViCT., 0. 21), 26 0. 973. 

Prostitute. 

Succession to property of— See HINDU Law (INHERITANCE). 25 C. 254, 

Public Nuisance. 

Bee Nuisance. 25 0 . 278. 

Public Place. 

See Nuisance, 25 0. 425. 


PAQft 


396 




1808 



GENERAL INDEX* 


Public Servant. 

(1) Authority of— See PENAti CODE (ACT XLV OP 1860), 26 C. 630. 

by— See Penal Code (ACTXLVOP i860), 26 C. 

(3) discharge of his duty— See PENAL CODE (ACT XLV OF 
lOOXJ )^ 20 (j. DoOe 

(4) Penal Code I Act XLV of 1860), ss. 21 and 186— Surveyor employed by the 

Collector.— The ^ollec.oc acting in the management of a klias mehal, the 
property of the Government, is as much “the Government” wiihin the 

ln lhTkho°J^'lnl^/'^^ position. A surveyor employed by the Collector 
in the khas mehal department to make a survey of a certain portion of a 

water course is a public servant” within the meaning of s. 2l of the 

Penal Code. Bajoo Singh v. Queen-Empbess, 26 C. 158 = 3 C.W.N, 
Public Way. 

(1) Obstruction in— See NUISANCE, 25 C. 278 ; 26 C. 869 

(2) See Penal Code (act XLV of i860}, 25 C. 275. 

Purchase. 

By third party while decree and order for sale are valid— See S.ALB. 26 C. 734. 

Purchase-money. 

Source of — See BENAMI TRANSACTION, 26 C. 227. 

Purchasers. 

(1) Contest between rival — See TITLE, 26 C. 11, 

(2) Liability of-See Act VIII OP 1885 (BENGAL TENANCY), 26 C. 315. 

(а) Not a party to suit— See SALE, 26 C. 324, 326-N. 

(4) Of decree See CiV. Pro Code (ACT XlV OP 1882), 26 G. 250- 

(б) Of putai taluk— S36 Limitation act (XV op 1877) 25 0 167 

(7) Rights of— See SALE, 26 C. 937, 

Putnidar. 

(1) Liability of— See LANDLORD AND TENANT, 26 C. 103. 

(2) Relinquishment by— See LIMITATION ACT (XV OP 1877), 26 C, 460 

Putni Sale. 


See Voluntary Payment, 26 C, 826. 

Question. 

(11 Directly and substantially in issue— Sea Res JUDICATA, 25 C. 136 

(2) Forecourt executing daoree-See CiV. Pbo. Code (ACT XI v’ op 1882), 23 

(3) In exaoution of decree— See APPEAL (General), 26 C, 629. 

(4) 1 1 exeoution of decree— Sja APPEAL (SECOND Appeal), 26 0. 5.89. 

(6) In exeoubioQ of decree— See CiV. Pro, CODE (ACT XIV OF 3882), 25 0. 133 • 


10 wns)T 26 0^ 7^1 (Small cause couhts, Pbesidency 


Railway. 

Tarough independent State, jurisdiction on — See JURISDICTION, 25 G, 20 

Railway Company. 

Duly to carry passenger safely— Explosion in carriage-Negliqence—Onus of proof 
— Ignorance or knowledge of law as a defeme-Is lima alion-D amines 
measu,eol-Costs—ri Id by the appellate Court (affirming the decision 
of the Court below) : lu providing for the safety of their passeogers it is 
theduDyofa Rulway Comp my to exercise such a degree of care at the 
very least, as m^y reasonably be required from them under all the cir- 
oumstaoces of the case, and where ao accident happens they must show 
that It was not preventible by any care or skill. If a railway carriage 
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Railway Company— (Conduced). 

bo rendered dangerous to the pagsengera travelling therein by reason of 
the faot that there are fire- works in it, and if the carrying of the fire- works 
could have been preveiited by the exercise of due care on the part of the 
Railway Company they are liable for damage for negligence should an ex> 
plosion of the fire-works occur. Where loss of life and damage have 
resulted from the explosion of fire-works in a passenger carriage, the onus 
is on the railway company to show that they took due care to prevent the 
conveyance of fireworks in that manner, and not on the plamtifl to show 
that they did not. Costs in a case like the prenent should be allowed ^ 
between attorney and client, so as not to exhaust the dainaps or the 
larger portion thereof. Per O’KiNBALY, J. (in the Court below) :-In 
the absence of evidence that the defendants had taken steps to prevent 
passengers from taking fireworks into the carriage, the Court cannot pre- 
sume that the fireworks were taken clandestinely into the compartment 
notwithstanding the fact that such carriage of fireworks is an offence, and 
that every one is presumed to know the law. The maxim that every 
man is presumed to know the law is limited to the determination of the 
civil or criminalliability of the person whose knowledge isin question. 
It cannot legitimately be made use of where (as in the present case) the 
parties are different and distinct from him. EAST INDIAN RAILWAY 

Company v. Kally Dass Mookerjee.2G C. 465 = 2 C.W.N. e09-«3 0. 
W.N. 781 
Railway Receipts. 

For goods. Tender of— See CONTRACT, 26 C. 142. 


PA0B 


900 


Raiyat. 

Baiyat brought on land by lessee, right of, on expiry of lease— See ACT VlH 
OF 1885 (Bengal tenancy), 26 0. 646. 

Raiyati Holding. 

See act VIII OP 1885 (BENGAL TENANCY), 26 C. 46. 


Rateable Payment. 

Meaning of— See ACT II OF 1874 (ADMINISTRATOR-GENERAL’S), 25 0. 64. 

Ratification. 

See SETTLEMENT, 26 C. 792. 

Receiver. 

(1) Appointed by decree-holder, Money realized by— See EXECUTION OF 

Decree, 26 C. 772. 

(2) Appointment of — See DECREE, 26 C. 441. 

(3) Mortgage decree— Executwn of vtort'iage decree by sale of properties in the 

possession of the Receiver — Atluchinent. — A judgment-creditor can sell pro- 
perties in the bands of a Receiver of the Court in execution of a mortage 
decree, although he cannot execute a decree against such properties by 
way of attachment and sale. Semble. — A proceeding by w>iy of attachment 
is an interference with the possession of the Receiver. JOGENDRA NaTH 

Gossain v. Debendra Nath Gossain. 26 0. 127 = 3 C.W.N. 90 ... 686 

(4) Power to sue in his own name — See PRACTICE, 25 0. 642. 

Recognizance to keep Peace. 

(1) Cri?n. Pro. Code (4cf V of 1898), s. 106 — Security for keeping the peace 

on co?iuirf;on — Couuicfion under s. 143 o/ the Penal Code XLV of 1660)* 

— Conviction of a person under s. 143 of the Penal Code is not necessarily a 
ground for making an order against him under s. 106 of the Grim. 

Pro. Code. In order to bring bis acts within the terms of the latter 
section, there must either be an express finding to the effect that his 
acts involved a breach of the peace, or an evident intention of oomiaib- 
ting tbo same, or the evidence must be so clear as to satisfy the Court 
(wiihout an express finding) that such was the case- JIBLaL QIR v. JOG- 
MOHAN GiR, 26 G. 576 ... 

(2) Crivi, Pro, Code {Act X of 1882), s. 106 — Security to kerp the peace 

on cofivicfion — J3rcac/i of the peace — Penal Code (.4c< Xl.V of iS60), s. 448 
— House-trespass, — An order under s. 106 of the Grim. Pro. Code (Act X 
of 1822) binding down the accused to keep the peace, upon cooviotion for 
“house trespass’* under a, 448 of the Indian Penal Code, cannot stand 
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Recognizance to keep —(Concluded) . 

accused in committing the trespass was to 

t!oD*for* Should h.sB au oppor(auit7 of answari'oR 1^10 ac™^* 

Q for an ofidQoe of the kind upon a conviction for which such an ordfir 

= 3 c!S SANYAsi 25 C?t 8 

®“c^e (Tct X f l^fMure- Evidence necessary - Crim. Pro. 

ooae tdcr A of IS-ii). s. 514, — The mere ‘act of the person for whom 

another stands surety being convicted of a breach of^ the peace ought 

not to be sufficient to make the surety bond executed by the Matter ““able 
to forfeiture without anv evidence takpn in o ^ ^ccer Jiaoie 

*p.‘ p'r oris x"oT?,i5r s'it v:sf ^ €?‘‘i 

(4) See Grim. Pro. Code (act X op 1882), 25 c. 55° 

Record. 

(1) Of rights — See Enhancement, 26 c, 617. 

(2) Of Suit, evffienee on commission referred to as part of-8ee Practice. 

(3) See Evidence act (l of 1872), 25 C. 90. 

Recorder of Rang:oon. 

Court^Power of Recorder to rpif>^ ^cisions Decision of Suj.erior 

?.is?pp“;.£” 

at Calcutta are binding “o the Recorder ll u 

the reference and that it mnaf u jurisdiction to m^ke 

M.a»<, ari’iSi*. To .Is-lcti. Swb 

^Ci6l*6DCC« 

(1) By S-h.divijional Magistrate to second class Magistrate-See NCISAIICE. 

(2) To Registrar— See PRACTICE, 26 C. 764 

ft.Z'.\rz ff ;-v ■«*> 

ppudiog b,lot. Ih. ,„d lo d.Irall 'u'Turd.rS' Ibi' 

the reference should be heard ex narte apainsr hiTn 

facts was filed before the Registrar seven d!ys after the proper Umr^^Thf 
Co!T^ctiT ?®d statement of facts wfthout a^de^o? 

Sgtt bfaj;ffier?/‘tfrrs: 

s r tq«;zrtii,eTt^oi,r 

reference should be proceeded with in the usual course irRaK Mnwr 
KEY DASSBE v. GKEES CHUNDEB DaSS, 26 C. 585 ' ^ MOHI- 

Refufial. 

To join as plaintiff— See PARTIES. 26 C. 409. 
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Registrar. 

(1) Referenca to — Sao PRACTICE, 26 G. 764. 

(2) S'e Reference, 26 G. 685. 


Registration. ^ 

of Name - See ACT VII OF 1876 (LAND REGISTRATION, BENGAL), 26 C. 536. 


Registration Act till of 1877). 

(U Ss 35 73 76. 11— Denial of etrecution—Suit to enforce registration— Right 

' * of suit!— 'Where the executaot of a document did not appear before the 
Sob-Registrar although summons was issued to such executant, and the 
Sob Registrar thereupon refused to register the document, hetd in a suit 
under s 77 of the Registration Act to enforce registration of iho document. 
—(1) That the case was one oi “denial “ of execution within the meaning 
of ss 35 and 73 of the Registration Aot (III of 1877). (2) That an applica- 
tion to the Registrar made under 3. 73 of the Act in this case was properly 
made under that section. (3) TUat the order of the Special Sub Regtatcar 
to whom the case was referred, refusing reg'stration of the document, was 
equivalent to an order by the Registrar. (4) That the case came under 
cl. 'at of 8. 76 of the Act. and the present suit did lie under the provisions 
of s. 77. KUDRATHI Begum v. Najibunnbssa, 25 0. 93 

(2) S. 49— See Evidence, 26 0. 334. 

Regulation VIII of 1819 (The Bengal Putni Taluqs). 

({) Ss 3. 6— See LANDLORD AND TENANT, 25 C. 445. 

(2) S 6-S*e Landlord and Tenant, 26 0. 103. 

(3) S. 12 — See LIMITATION ACT (XV OF 1877), 26 0. 460. 

(4) S. 14 -See VOLUNTARY PAYMENT, 26 0. 826, 

Regulation III of 1822 (Bengal Board of Revenue). 

8. 5 -See SETTLEMENT, 26 C. 792. 

Regulation Vll of 1822 (Bengal Land-Revenue Settlement). 

(1) See Landlord and Ten.*nt. 26 0. 739. 

(2) 8. 7— See SETTLEMENT, 26 C. 792. 

Regulation XI of 1825 (Bengal Land Revenue Settlement). 

S. 4— See LANDLORD AND TENANT, 26 C. 739. 


Regulation 111 of 1872 (Sonthal Pergunnahs Settlement). 

S. 6-See CONTRACT ACT {)X of 1672), 26 0. 238. 

Regulation 11 of 1880 (Assam Frontier Tracts). 

S. 2— See REVISION, 26 0. 874. 


Regulation I of 1886 (Assam Land and Revenue). 

Ss. 65. 63, 70, s«6-s. (2).sj(6-s. (3)ands. 71— Aci XT of 1859, s. 37— “ 

— “P/Operfi *” — Shxkvnhfisiram rtgh's — A purchaser of a part of a per- 
manently 8oitled estate is entitled to the bentfic of s. 71 of the Assam 
Lnnd and Revenue Regulation, inasmuch as in s. 71 the words used are 
“ properly sold under s. 70.” and the property to wbioh reference is made 
in s. 70 includes both an estate as well as a share in resprot of which 
revenue has been separately apportioned. The obj<»ot of s. 37. Aot XI of 
1859, is the eamo as that of s. 71, Reg. I of 1886. Those sections 
cannot be said to have diff *rent meanings, for if it wore to be held that 
the incumbrance which could bo set aside under s. 71 of the Reg- I 
of l8Sr> must be an incumbrance actively created bv the previous hnlder» 
it wou'd amount to this, that any acquiescence or laches, either wilful or 
arising from pure negligence on the part of the hoi er, by which the rafnh 
or est»te becomes incapable in the hands of the purchaser of yielding tho 
Government revenue would bo outdde ihesoopo of thU section.' MaHOMBO 

Nasim V. Kashi Nathghose, 26 C. 194 = 3 C-W N. 108 

Regulation V of 1893 (Sonthal Pergunnahs Justice). 

S. 24— See CONTRACT ACT (IX OF 1872), 26 0, 238. 
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1^6lationship. 

Statement as to— See EVIDENCE ACT (I OF J872), 26 C. 236. 

Relief. 

Omission of prayer in express terms for — See SALE, 25 C. 216. 

4 

% 

Relinquishment. 

(1) Putoidar. Effect of— See Liujitation ACT (XV OP 1877), 26 C. 460. 

(2) Of laud, Contract allowing— See Lease, 26 0. 29. '• .. 

Rent. 

(1) Acceptance of after term of settlement— See SETTLEMENT, 26 G 792 

(2) Accrued due agaiast female heir after death of last full owuor-See Sale 

Zt> Ot ’ 

^®'TTNA°NCY),‘’25cTr‘°‘^‘ (BENGAI, 

(4) Arrears of- See LIMITATION ACT (XV OP 1877), 26 C. 204. 

(51 Arrears of— See Sale, 26 C. 285. 

(6) Arrears of— See VOLUNTARY PAYMENT, 25 C. 305. 

(7) Arrears of, Eiecutioo of decree for ejectment for-See ACT VIII OF ISfl-i 

(Bengal Tenincy), 26 0. 639. ^ 

(8) Assessment; of, in respect of accretion to parent estate— See L^NDronn 

tenant, 26 C. 739. IjANDLORD AND 

(9) Customary rate of— See ENHANCEMENT, 26 C. 832. 

(10) Decree for— See ACT VIII OF 1885 (BENGAL TENANCY). 26 C. 176, 

(11) Decree for — See EXECUTION OF DECREE, 26 G. 322 

(12) Deposit and acceptance of— See LANDLORD AND TENANT 25 C 1 

(13) De^P^osJt ot^through transferee of holding -. See LANDLORD ANd’tenant, 

(14) Enhancement of- See ACT VIII OF 1885 (BENGAL TENANCY), 26 C. 233 

(15) Extension of time for payment of— See ACT VIII OF I885 ' (Epnoat' 

Tenancy), 26 G. 639. dsBNgal 

(16) Pair and equitable = See ENHANCEMENT, 26 C. 832, 

(17) Ino'^ase in amount of, by reason of increase in area- See ACT VIII OF 

1885 (Bengal Tenancy). 26 o. 233. 

(18) Increase in rate of-See ACT VIII OP 1885 (BENGAL TENANCY), 26 C. 233 

(19) Interest on— See Interest, 26 C. 130. 

(20) Liability for -See LANDLORD AND Tenant, 26 C. 103. 

(21) Of separate share— See SALE. 26 G. 937, 

(22) Omissioa to olaim interest on — Sse INTEREST, 26 C 160 

^tSt! 25 0. 32T" landiords-Sae Landlord and 

(24) Presumption as to fixity of— See ENHANCEMENT, 26 C. 617. 

(25) Realization of— See LANDLORD AND TENANT, 26 G. 103. 

(26) Receipt of, Effect of— Sae LANDLORD AND TENANT 25 C. 1 

(27) Settlement of— See APPEAL (SECOND APPEAL). 25*0. 346. ' 

(28) Settlement of fair and equitable rent— Sse Enhancement 26 G 617 * 

(29) Suit for-Sae ACT VIII OP 1885 (BENGAL TENANCY). 25 C. 78p'26 C ‘ IQQ flqo 

(30) Suit for— See JURISDICTION, 26 C. 204. ’ ’ ^ 

(31) Suit for — See Res JudicatA, 25 G. 136. 

(32) Suitfor enhancBme.it of-See ACT VIII OP 1835 (BENGAL TENANCY) 

(33) Transfer of share of under proprietor in— See ACT XVII OP 1876 frinnw 

Land Revenue). 26 C. 523. y^vua 

(34) See ACT VII OP 1876 (Land Registration, Bengal), 26 c. 636, 7i2v 

(35) See ACT VIII OP 1885 (BENGAL TENANCY), 26 G. 603. ^ • 

^36) See RSS JUDICATA, 26 0. 428. 


PAGE 


G XIU— 165 


1313 



GENERAIj inpex. 


Report. 

By DiUrict Court to High Court See ACT VIII OF 
‘26 0.133. 


PAOl 

1890 (Guardians and Wards). 

• . V 


Representative. 

O, parly-See CiV. PRO. CODE (ACT XIV OF 1882), 26 C. 250. 


Resale 

Order on defaulting purchaser to make good deficiency on— See APPEAL 

^Second appeal), 25 C, 99. 


Res Judicata. , ^ 

fU Code of Civil Procedure{ Act XIV of 1882), s. ys— Issue decided in a previous 
suitnot subject to secortd appeal-- Sa^ne issue ratsedxn a subsequent su%t 
subject to appeal— Landlord and tenant— Suit for rent— Instalment— 

Bengal Tenancy Act (Vlll of 1885). ss. 53 and 163— Second oppcai — The 
question rel^iting to instaltnents, though it affects the question of interest 
on the rent is not a question of “ the amount of rent annually payable *’ 
within the meaning of s. 153 of the Bengal Tenancy Act. Therefore no 
second appeal would lie in a case where the value of the suit is less than 
Rs, 100, even if there is a question as to the instalment of rent, In a 
previous suit for rent valued at lees than Rs. 100 by the plaintiff against 
the defendants, one of the questions raised was, in how many instalmenta 
the rent was payablei and it was held that it was not payable in instal- 
ments. In a subsequent suit for rent valued at more than Rs, 100 between 
the same parties, the question of instalments was again raised, as the 
plaintiffs claimed the rent to be payable in four instalments. The defend- 
ants infer aiia pleaded that the question as to instalments was barred as 
res judicata. The Munsif held that it was so barred. On appeal the 
Subordinate Judge reversed the decision of the Munsif. On a second 
appeal to the High Court : Beld, that the judgment in the previous suit 
operated as res judicata, notwithstanding that no second appeal was allowed 
by law in that suit. RAI OHARAN GHOSE v, KDMUD MOHUN DUTT 
CHOWDHRY, 25 C. 571 = 2 C.W.N. 297 ... 37T 

(2) Code of Civil Procedure (Acf XIV o/ 1882), s. IS— Landlord and tenant— 

Suit for rent— Issue whether land was mal or lakhiraj— Qhiesfion raised in 
a rent suit, whether directly and substantially in issue in that suit — Subse- 
queyil suit for khas possession. — In a previous suit brought by the piedeoes- 
bor in title of the plaintiff against the defendants for rent, one of the ques- 
tions raised was whether the land, in respect of which rent was claimed, 
was mal or lakhirajy and that question was decided in favour of the defend- 
ants. In a subsequent suit by the plaintiff against the same defendants 
for khas possession of certain land the defence was that the land in dispute 
was their la^hiraj land, and that the judgment in the previous suit operat- 
ed as res judicata. Heldy that though the previous suit was one for rent, 
yot the issue upon the question whether the land was mal or lakhircy was 
raised directly in that suit and therefore the subsequent suit was barred as 
res judicata. KASISWAR MUKHOPADHYA v, MOHENDRA NATH 
BHANDART, 25 C. 136 ... 95 

(3) Code of Civif Procedure (Act XIV of 1882), s. 13 — Suil for renf — Suit for 

establishment of title. — A decision in a suit for rent brought by a plaintiff 
Mgainnt a person who is alleged to have been his tenant in respect of 
certain land, does not operate as res judicata in a subsequent suit brought 
by the same plaintiff for establishment of his title to the land, not only 
ngainst the alleged tenant, but also against the person whose title as land- 
lord the tenant defendant had set up in the rent suit. DWARKANATH 
ROY V. RAM Chand Aich, 26 C. 428 (F,B.) = 3 O.W.N, 966 , 875 

(4) Sf/i' to set aside sale for arrears of renf accrued due against female heir after 

i{eath of last full oivner— Subsequent suif by reusrsictier to recoivr immot)a'> 
dole property sold— Civ. Pro Code (XIV o/ 1889)i s, 13. — A previous suit 
brought by a female heir to set aside a sale in execution of A decree for 
arrears of rent accrued due against her after the death of the last full 
owner was dismissed. In a subsequent suit by the reversioner for recovery 
of possession of the immoveable property so sold, the defence was that tha 
suit was barred as res j7idicata. He/d, that the dismissal of the previoua j 
suit, which was for recovery only of the limited estate of female heir, would 


GENERAL INDEX. 


Res Judlcata-{Conc2Mi«d). 

the subsequent suit, which was for the recovery of the 
MSoY.fe c 28?' " reversioner. Bbaja LAI. SEN v. JIBAN 

^''26 a 7 "^!. presidency TOWNS)'; 

(6; See Crv. Pro. Code (act XIV op 1882), 26 C. 946. 

(7) See Execution op Decree, 25 c. 262. 

(8) See SALE, 25 0. 833, 

Respondent. 

(1) Adding person as-See Civ. Pro. CODE (ACT XIV OF 1892), 26 C. 114. 

(2) Costs of — See Privy CouNClii, 25 C. 187. 

(3) Costs of. security for— See APPEAL, 26 C. 246. 

(4) Denial of means by — See PRACTICE, 26 C. 764. 

(5) Ordered to attend Court for oross-oTaTninafirtri * i.- 

PRACTICE, 26 C. 764. examination as to his means— See 

(6) See PARTIES, 26 C. 109. 

Resumption. 

See SETTLEMENT, 26 C, 792. 

Retrial. 

Necessity for, on alteration of charge — See Attempt, 26 C 863 

Revaluation. 

Revenue Court. 

See ACT vir OP 1880 (Bengal Public Demands Recovery) 25 c 789 

Review. 

(1) Civ. Pro. Cede (Act XIV of 1882). ss 102 nn/i rt; 

B?anDA?i,^'“9?c“5“98' ?urk?t‘%“ 

(2) Of judgment-Sea ACT VIII OP 1885 (TENANCY, BENGAL), 25 C. 146. "■ 

(3) Order, amending sale certifloate— See Appeal (General), 26 C. 529 

(4) See LIMITATION ACT (XV OP 1877), 25 C. 258. 

Revision. 

(1) Bigh Court’s power of revision Magistrate, Proceedings ol-Order 

/or further xnquxry—Crim. Pro. Code (V of 1898). ss. 423 435 nC .3 q 
Letters Pate^ High Court, 1865, cl. 28;-The H%rConrt nnLl 
as. 435 and 439, read with s. 423 of the Crim. Pro. Code, the power to 
revise the proceedings of a Presidency Magistrate and order a farther 
inquiry to be made. It has the same power under cl 2ft n# fVna t 4-* 

Patent of 1865. COLVILLE v. KrisTO KiSHORB Bossf 26 C. 746 ^ 

(2) HighGourVs P^wer of revision— Withdrawal of the operation of tJm Crim 

Code Scheduled Districts Act (XIV of 1874). .. 

Beg. 1880. s. 2—Jurtsdtctton of the High Court— Power of the Supreme 

Council.— The effect of the rules laid down by the Chief Commissio^r of 

Assam unders. 6of the Scheduled Districts Act (XIV of 1874) taken in 
conjunction with the notification issued by him in the exercise of the 

2 of the Assam Frontier Tracts Reg. 1880, direotine 
that the Crim. Pro. Code, should cease to operate in the North Caohar Efilf 
from the date of the notification, is to supersede all previously existing 
criminal authority m that district by that of the Chief Commiasioner! 
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Revision — ( Concluded) . 

Thecnwetof theSupteme LegisUtive authority of lodia to remove any 
place^or territory from the jurisdiction of the High Court is, as wd 
fn 4C. 172 = 5 T. A. 178, “expressly authorized and contemplated 
Statutes aud Letters Patent which affect the constitution and jurisdiction 
of the Court. Sembic— Notwithstanding the withdrawal of the operation of 
the Grim Pro Cods, from a certain District, the High Court may continue 
to exeZearpsllate’aad revi.ional Powers over that District. SOONDBR- 
JEB NANJEE V. MAYLON. 26 C. 874-3 C.W.N. 564 ••• 

(3) Power of High Court in-See ORIM. PRO. CODE (&GX V OF 1898). 26 0. 625, 

(4) Power of High Court on — See NUISANCE, 25 C. 852. 

(5) Power of interference by the Bigh Court-^Test as to ^ 

exceptional nature or not-Practice %n Crimiruil Case.-Toe ^ghOoaTt 

will not interfere in a case during its pendency in a Subordinate Coiut, 
unless ic is of an exceptional nature ; and one test of its being of such a 
nature is that a bare statement of the facts of the case 
elaoorate argumeot should be sufficient to convince the High Court that 
the case is a fit one for its interference at an intermediate stage. OHOA 

r.AT.T, Dasr V. Anant PERSHAD MisSER, 25 0. 233 


Paqb 


1160 


157 


(6) See Practice. 26 C. 124. 

(7) Srfl Sanction for Prosecution. 26 C. 852. 

Right of Occupancy. 

(1) KffQot of purchase of, by co-sbarer landlord — Sea CO*SHARERS. 26 0. 653. 

(2) N trinsferable by custom —Sea ClV PRO CODE (ACT XlV OF 1882), 26 

C. 727. 

(3) Sii'oof — See SALE, 26 C, 937. 

(4) Tr insferof occupancy rights^Bengal Teyiancy Act (VIII of 1885). S5. 178, 183 

-Usage or custom— Evidence Act (i of 1872). s. 4B— Admissibility of 
opinion as to existence of custom or usage,— Ixx this suit the plaintiffs by 
virtue of puini settlomf nts sought to obtain khas possession of certain /ot« 
lands which purported to hive been conveyed by the jotedars, the first set 
of defendants, to the second set of defendants, although there was no cus- 
tom or usage in ihe village recognising the transferability of occupancy 
rights. that in order to establish usage under ss, 178. 183 of the 

Bengal Tenancy Act. it was not necessary to require proof of its existence 
for any length of time. Held, also, that the statement made by persons 
who were in a position lo know of the existence of a custom or u^age in 
their locality were admissible under s. 48 of the Evidence Act. SABIA- 
TULLAH SaRKAR V- PRAN NaTH NANDI, 26 C. 184 

(5) 'Pransfor of portion of — See ACT VIII OF 1885 (BENGAL TENANCY). 26 C. 615. 

(6) Soo ACT VIII OF 1885 (BENGAL TENANCY), 26 0. 546. 

Right of Suit. 

(1) B namidar — Saif /or cjec(*nc»f— Parties. — A mere banamidor cannot main- 

tain a suit for ejootment. be having neither title to nor possession of the 
property. ISSUR CHANDRA DUTT v. GOPAL CHANDRA DAS, 25 0.98= 
3 C.W N. 20 

(2) Suit to set asiffe sale for arrears of road and Public cesses -Appeal to Commis- 

sioner— 4cf XI of 1859. s. SS— Public Demands Recovery Act (Bengal Acf 
VII of 1880), s, 2 — A suit to set aside a sale for arrears of road and public 
cesses will lie, although no previous appeal to the Commissioner has been 
made under s. 33 of Act XI of 1859. Such a stle is not one for arrears of 
revenue or other demands realizable in the same manner as arrears of 
revenue are realizable within the moaning of that section. MOHIBULHUQ 
v. rheoBahat Singh, 26 C. 85 

(3) Bee ACT VII OP 1876 (LAND REGISTRATION BENGAL). 26 C, 719. 

(4) See BENAMI TRANSACTION. 25 0, 874. 

(5) See Letters of Administration, 25 0, 364. 

(6) See Mesne Profits, 26 O. 356. 

(7) See Sale, 26 C. 324, 326 N. 

(8) See Succession Certificate act (VII op 1839), 96 0, 839. 
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Right of Way. 

(1) Limitation Act (XV of 1877), s. 26 — EaseTnent-^Prescripticn — Continuance of 
enjoyment as of right — Cessation of user — Actual Mser.— No rule can be laid 
down as to what would or would not constitute a continuance of the enjoy- 
ment as of right of a right of way, when there has been no exercise ot it 
for any given period ; that must depend upon the circumstances of each 
case and the nature of the right claimed. Forth© plaintiff to succeed in 
a suit for the declaration of a right of way, as acquired under s. 26 of the 
L,imitation Act, conceding that ho need not prove an actual user of the 
way up till tne end of the statutory period of twenty years, there must, 
when there is no user for a long time, be circumstances from which the 
Court can infer the continuance of enjoyment as of right over the whole 
statutory period, and the cessation of the user must be at least consistent 
with such continuance. The enjoyment required by the Act cannot be in 
abeyance, and at the same time continue so as to give the plaintiff the 

special right claimed. The question of continued enjovment is an infer- 
ence to be drawn from facts, rather than one of fact, and if there are no 
facts to sustain the inference, a decision in favour of such enjoyment 

cannot stand. The plaintiffs sued the defendant for the declaration of a 
right of way, as acquired under s. 26 of the Limitation Act, over a plot 

o land belonging to the defendant. It was alleged that in April 1892, 
u 1 dispossessed the plaintiffs from the dominant tenement; and 
Q ^ 6 pl^mt>ffs sued the defendant for recovery of possession of it under 
8. o tho Specific Relief Act, and having obtained a decree*, got posses- 
sion on the i9th June 1895. It was further alleged r.bat thereupon the 
defendant on tbeiilst Jnne 1895, obstructed the disputed wav by erecting 

17 M instituted on the 25th November 1895. 
±tel(i, that the enjoyment of the right of way on the part of the plaintiffs 
not having continued until within two years of institution of the suit, the 

Ohowdhurani V. bindu Bashini CHOW- 
DHURANI, 26 C. 593 = 3 C.W.N. 610 

f2) See Easement, 26 C. 3ii. 

Rioting. 

Unlawful assembly^ Right of private defence of property-— Causing hurt hi further- 
ance of common object- Penal Codi {Act XLV cf 1860), ss. 147. 323.— The 
S accompanied by R went armed with lathis to fish in 

Rnma /iVu annas share. The complainant, who with 

fk represented an eleven annas insterest in the tank, 

fVifl some of these co-sharere, to protest cn the ground that 

onnraa rtf Lk' Share or interest in the tank. A fight ensued, in the 

fk +■ some of the complainaoVs party received slight injuries, 
k ^ accused were rightly convicted of rioting and voluntarily 

MAnmTQnnA^M Penal Code. ANANT PaNDIT v. 

MADHUSUDAN MANDAB, 26 C. 674 

Road and Public Cesses. 

Suit to set aside sale for arrears of— See RIGHT OF SUIT, 25 C. 85. 

Road Cess Returns. 

otatemenu made by deceased tenants in— See EVIDENCE ACT fl OF 1872), 26 0. 

Rule against perpetuities 

Bee Hindu daw (Widd), 25 0. 112. 

Rules. 

(1) Of High Court. Oh. XIV — See PRACTICE, 26 C. 124. 

(2) Of High Court Oh. XIV, Nos. 522. 537 -See REFERENCE. 26 C. 585. 

(3) Of Practice, Small Cause Court. Calcutta-See ACT XV of iftqofQvrAr^ 

CAUSE Courts, Presidency Towns). 26 C. 778 * ^ 

EVIDETOE%“c^®281 Goyernment under Income Tax Aot-See 

Sale. 

of minor’s property— See Hixdu Law (Alienation) 

0« 820« * 

(2i Certificate of— Bee ACT VII OP 1880 (PUBLIC DEMANDS RECOVERY 
Bengal), 26 C. 4i4. ^ 
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Sale— 

(3) 

(4) 

(5) 

( 6 ) 

(7) 

( 8 ) 
<9) 


{Contintied)^ 

Confirmation of— Effect of non-payment of fees previous to— See ACT VIH 

OF 1885 (Benqaii Tenancy), 26 c. 603. 

For arrears of rent -See ACT VII OF 1880 (PUBLIC DEMANDS RECOVERY. 
Bengal), 26 0. 414. 

See ACT VIII OF 1885 (BENGAL TENANCY), 26 C. 315. 

See CiV. Pro. CODE (ACT XIV OF 1882), 26 C. 727. 

See JAGIB TENURE. 25 C. 396. 

See LIMITATION ACT (XV OF 1877), 25 C. 167. 


AcL XI of 1859 {Bengal Revetiue Sale Law)^ ss, 3. 9, and S3— Bengal 
Excise Act— Bengal Act (VII of 1868), s. 2 — Unauthorized sale by 
Collector — Jurisdiction of Civil Court — Res judicata — Parties — 
Secretary of State for 2ndia.-Act XT of 1859, the Bengal Revenue 
Sale Law. providing lor the sale of estates in arrear or payment of 
revenue docs not sanction, and by pliio implication forbids, the sale of 
any estate which is not at the time in arrear of such payment. The whole 
clauses, in so far as thev relate to sales, or to tbeir challenge, as well the 
provisions of Bengal Act VII of 1868, are framed upon the express footing 
that they are to be applicable to the sale of estates, which are in arrear of 
duty. A Collector had sold an estate, purporting to act under Act XI of 
1859, for a supposed arrear of revenue. There was, however, only an 
erroneous debit in the Collectorato books against the estate, in excess of the 

revenue actually assessed upon it, chargeable against it. and due from it, 

Held^ that the sale was without authority ; that the Civil Court had juris- 
diction to declare the sale void ; and that the provisions of s. 33 of Act XI 
of 1859, relating to an appeal to the Commissioner of Revenue, did not ex- 
clude that jurisdiction. The enactment in s. 8 had no application to such 
case. This was not a question about a transfer from the account of one 
revenue-paying estate to that of another, nor was it a claim for remission 
or abatement, which had not been duly allowed by the Government. S. 8 
has DO application, except there be (1) default in payment of the revenue, 
and (2) pf's?ession by the Collector of money of the defaulter not indisput- 
ably placed to his credit. But here there was no default. All moneys 
paid by the appellants were credited, and their alleged default was based 
upon erroneous debit entries to which they were not parties. In this suit, 
in the Courts below, the Government had been miide a co-defendant, but 
were not respondents, on this appeal ; and the objection was taken, on the 
argument of this appeal, and by previous potiiiou. that they should be 
made parties, respondents. Beld^ that it was a mistaken view that a 
decree annulling the sale in this suit would be res judicata in any future 
question or proceedings, as between the Government and the unsuccessful 
purchaser. The Sscretary of Stitefor India, therefore, was not a necessary 
respondent . His position was correctly explained in 9 C 271, in the judg- 
ment of MiTTEU, J. Balkishen Das v Simpson, 25 C. 833 (P C) = 
25 LA. 151 = 2 C.W.N. 151 = 7 S»ir. P.C.J. 363 



(10) Appliciiion to set aside sa/e — Bengal Tenancy Act (VIII of 1885), s. 174, c/s. (1) 

and t2; — Dei/osit of decretal aniount incorrectly calculated by ministerial 
officers of Court — Effect of deposit without a prayer in express terms to scl 
aside the sa/e- Challans — Pracfict’. — The judgment-debtor, within thirty 
days from the date of sale of his holding for arrears of cent, deposited in 
Court under s 174 of the Bengal Tenancy Act the decretal amount by a 
challan omlorsod by the chief miuistral officer of the Court executing the 
decree Subsequently it was discovered that the .amount was short by 9 
pies, which the judgment-debtor forthwith paid in making up the defici- 
ency, and presented a petition, praying that “ the execution case may be 
declared as finally closed,” but without applying in express terms to have 
the sale set aside : Held, that under s. 174 of the Bengal Tenancy Aot the 
Court was bound to set aside the sale, notwiibstauding that the applicant 
did not in express terms ask for that relief. The fact of his depositing the 
amount was a sufficient indication of his intention to seek the relief. Per 
Macpheuson. J — The c/m//aH which sec out the purpose of the deposit 
may be regarded as a suffioiont application. ABDOOL TiATIF MOONSHI 

V. Jadub Chandra Mitter. 25 0, 216 ... US 

(11) Bengal Tenancy Act {YUl of 1885), Cli. XIV and ss. 65, IbS—SaUof 

occupancy-holding in execution of decree for rent by one of several /otiU 
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Sale — (Continued ) , 

landlords— Arrears of rent of separate ^hate— Execution of decree for rent 
Joint landlords — Transferability of occupancy holding —Bengal ActVlH 
of Landlord and tenant— Want of saleable interest in 

judgment debtor— Rights of purchaser.— Tho Bengal Tenancy Act does not 
contemplate or provide for the sale of a holding at the instance of one only 

of several joint landlords who has obtained a decree for the share of the 

rent separately dae to him ; such a sale must be under the provisions of 

the Civ. Pro. Code, and would nob carry with it the special incidents 

attaching bo a sale under the Bengal Tenancy Act. When, therefore, an 

oocupanoy-holding, not transferable by custom or local usage, is sold' in 

execution of a decree obtained by one of several joint landlords for the 

share of the rent separately due to him, the purchaser acquires nothing 

by hts purchase, the judgment-debtor having no saleable interest in the 

holding. Sadagar Sircar v. Krishna Chandra Nath, 26 0. 937 = 

3 C.W.N. 742 

• « • 

<12) Rent accrued due against Hindu female heir after death of last full owner 
—Effect of Salem execution under Bengal Act VIII of 1869— P(?r 5 o«aI 
execution againsi\female Iieir.— A claim for arrears of rent against a female 
heir accrued due after the death of the last full owner, is a personal claim 
against her ; therefore by a sale held under the provision's of Bengal Act 
YIIT of 1869, in fxecution of a decree for arrears of such rent obtained 
agamst her by some of the co-sharer landlords, only the limitted estate 
of the female heir passed, unless the said landlords proceeled to bring the 

tenure itself to sale. Braja LAD SEN v. JiBAN Kbishna ROY, 26 C. 

• « • 

(13) Sale of right, title and interest of a registered tenant— Effect of sale of a 
^enwre in execution of a decree for arrears of rent obtained by a co-sharer 

landlord against the registered tenant alone.— Jn n suit brought by the 

plaintiffs to set aside the sale of a shikmi taluk, or in the alternative for a 
declaration that the sale did not affect their rights on the allegation that 
defendants Nos. 3 and 4, who were the proprietors of a certain share of 
the estate under which the said taluk as held, having obtained a collusive 
decree for arrears of rent for the yearsjl29S and 1299 (B.S.) against defend- 
ant No. 1 who was a joint owner of the taluk with the plaintiffs, iu 
execution thereof fraudulently caused the disputed property to be 
sold, and defendant No. l purchased it in the benami of defendant 
Wo. *2, the defence (infer afia) was that the sale was not brought about 
by fraud or collusion and that the rent suit having been brought against 

cenant defendant No. I, the whole tenure passed by the sale. 
Held by Banerjee and HlLHi. JJ. (Rampini, J., dissenting), that inas- 

appeared that the share sold away stood in the name of defen- 
dant No. 1, alone j that the zemindar used to sue defendant No. 1 for rent 
for the said share; that the defendant No. 1 used to realize a rateable share 
of costs, road-cesses. &c., which he was bound to pay under rent decrees 
obtained against him, from the plaintiffs sometimes amicably and gene- 
rally by contribution suits ; and that the defendants Nos. 3 and 4 who were 
the fractional shareholders of the zemindari sued the defendant No las 
usual for rent for the years 1298and 1299 B.S., and obtained a decree, the 
sale though in terms only a sale of the right, title, and interestof the judg- 
ment debt or really passed the right, title, and interest, not only of the 
registered tenant, but also of the unregistered co-owners whom he repre- 
sented. NITAYI BEHAR SAHA PARAMANICK V. HARI GOVINDA SAHA 

26 0. 677 ’ 

• « « 

(14) For arrears of revenue— See JURISDICTION, 25 C. 876. 

(15) See Us PENDENS, 26 C. 966. 

(16) See Right op Suit, 25 C. 85. 

(17) For arrears of Road and Public Cesses, Suit to set aside— See RIGHT OP 

Suit, 26 0. 85. 

(18) For default in payment of costs of realizing Government Revenue— See 

Civ. PRO. Code (Act xiv op 1882), 26 c. 239. 

(19) In execution of decree— See ACT VIII OF 1885 (BENGAL TENANCY), 26 C. 

603. 

(20) See APPEAL (SECOND APPEAL). 25 C. 99, 

(21) See Benami Transagtions. 26 0. 950. 
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Sale — {Continued). 

(22) See CiV. PRO. CODE (ACT XIV OF 1882), 26 C. 727. 

t23) See LiS PENDENS, 26 C. 966. 

(24) See RECEIVER, 26 C. 127. 

(25) Civ- Pro. Code {Act XIV of 1882), ss. 15. 285 — Sale in execution by inferior 

Court of property already under an attachment by a auperior Court — Juris- 
diction of Munsif— Preferential right of purchasers at execution sale — Con- 
current decrees, execution of. — A obtained a decree against B in the Court 
of the Munsif of Jamui, and in execution thereof attached R’s property on 
the 16th March 1891 ; the property was sold on the 20th April 1891 and 
purchased by G who obtained possession of it on the 3rd August 1891 and 
then sold his interest to the plaintiff. At the same time the defendant 
R had a decree for costs against B and bis heirs in the Court of the Sub- 
ordinate Judge of Monghyr, and in execution thereof attached the same 
property on the 4th February 1891, and sold it on the 24th August 1891. 
i.c., about four months after the sale of the property by the Munsif. The* 
plaintiff sued for possession on the ground that having purchased the 
property of B before the second sale by the Subordinate Judge, she was 
entitled to the property. The defendant contended that the sale by the 
^lunsif of the property under attachment by a Court of a hrghef grade 
was absolutely void, and the IMunsif had no jurisdiction to sell the pro- 
perty under s. 285 of the Civ. Pro- Code. Held, that the sale by the 
Munsif was not without jurisdiction, and that it conveyed to the plaintifi 
a valid title to the property. S. 285 of the Civ. Pro Code is merely a 
section for procedure to prevent different claimsarising out of the attach- 
ment and sale of the same property by different Courts. RAM Narain 

Singh v. Mina Koery, 25 C. 46 

Civ. Pro. Code Uct XIV of 1882), s, 24i-S«i< to set aside a sale on the 
ground that the decree ivas obtained by fraud, whether maintainable. 
Where third party ts the auction-purchaser — Limi/a(ic>n Act (XV of 1877), 
sc/i II, art, 95.— A suit to set aside an execution sale on the ground of 
fraud 18 not maintainable under the provisions of s. 244 of the Civ. Pro. 
Code, even in a case where the real or nominal auction-purchaser is a 
person who was not a party to the original suit. A suit to set aside an 
execution sals on the ground that the decree was obtained by fraud ia 
maintainable and is governed by art. 95 of the Limitation Aot. MOTl 
C W V. RusSICK Chunder Bairagi. 26 C. 326 N.=3 

(27) Confirmation of— See APPEAL (SECOND APPEAL), 25 C, 175, 

(28) to set aside sate on the ground of fraud in a case where a 

688— Second Apreat— Limitation Act fXV /t 


facib 


( 26 ) 


• •• 


32 


813 


DBvl’Jcc 'Ci'iTc.rS'Si ‘“"'’-Fai, ,.SvLToS. 

6. . ,i; 

fa: parte decree was sUIMn^ confirmed whilst the 

and subsequently reaffirmed aftor pftid decree was set aside 

Chunder DuTTA, 26 c. 734 ‘ ^^assi v. Qopal 

(30) Rights of purchasers— Ttvo judicial o 

cutionof a separate decree— ConfltctUm^/^-^ ^ each in exe- 

dente (Sv^^ 877^ ""h tkereuuder- Purchase pen- 

same property having been anld ‘ ‘ 12 and 13.— The 

the result w^s that the two purchasers '^at^theT different decrees, 

too. Place )„ OctoI,eM88,. the ; SS‘*un^ert£; 
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SsXe-^iConcluded), 

second decree in March 1883- The first purchaser on the i28th July 1884 
brought a suit, to which the second purchaser was not a party, to have 
that attachment declared invalid. By a decree of the 14th November to 
thatefiect the second purchaser was bound as purchaser penden/e lite ; and 
his possession was of no avail to him. Held, that the attachment of 
March 1883, although it had preceded the institution of the first purchas- 
er’s suit of 1884, afiorded no support to the second purchaser’s claim, 
attachment under cb. XTX of the Civ Pro. Code merely preventing 
alienation, and not giving title. Moreover, after the first sale in 188*2 
there had been no interest left to be sold to another purchaser, so that 
without there having been the decree of 1885, the second purchaser would 
still have had DO title against the first. There was no occasion for the 
setting aside the second sale within the meaning of arts. 12 and 13 of 
sch. II of the Limitation Act (XV of PS77) ; nor was it set aside- That 
sale was held not to affect the right of the first purchaser, there being a 
wide difference between setting aside a sale, and deciding that a plaintifi's 
r^ht was not affected by it. MOTI LaB v, KABRABULDIN. 25 0,179 
(P.C.) = 24 I.A. 170-1 C.W.N. 659 = 7 Sar. P.C.J. 222 

(31) Of goods— See CONTRACT, 26 C. 142. 

(321 Of mortgaged property— See DECREE, 26 0. 166. 

(33) See Transfer op Property act dV op 1832), 26 C. 164. 

(34) Of unascertained goods— See CONTRACT. 25 C. 506. 

(36) Power of Court to set aside— See Civ. Pro. CODE (ACT XIV OF 1882) 26 

C. 449. 

(36) Suit to set aside — See ACT VII OF 1880 (PUBLIC DEMANDS RECOVERY. 

Bengal), 26 C. 172. 

(37) See Rbs Judicata, 26 C. 285. 

Saleable Interest. 

Want of— See SALE, 26 C. 937. 

Sanad-holding: Talukhdar. 

See Act I OF 1869 (OUDH ESTATES). 26 0. 81. 

Sanction. 

(1) Of Court, mortgage made without— See GUARDIAN, 25 C. 909. 

(2) Of Court to agreement for satisfaction of decree — See EXECUTION OF 

DECREE, 26 C. 86, 

Sanction for Prosecution. 

(1) And award of compensation— See COMPENSATION, 26 C. 181, 

(2) Qtityi* Pro, Code {Act X of 1682), s, 195 — Presidency Magistrate^ jurisdiction 

of Penal Code (Act XLV of 1860), ss. 116, 193 — AbetmeJit — Instigating 
person to give false evidence. — B, without having obtained sanction under 
s. 195 of the Grim. Pro. Code, charged C before the Chief Presidency 
Magistrate with instigating her to give false evidence in a certain divorce 
suit in which C was co-respondent. Beld^ that the Chief Presidency 
Magistrate had no jurisdiction to try the case without the sanction of the 
Court before which the divorce proceedings were pending, as the offence 
charged was alleged to have been committed in relation to those proceed- 
ings, Chandra Mohan banerjee v. Balfour, 26 0. 359 ... 833 

(3) Sanction to prosecute a Judge — Power of High Court to revise an order as to 

sanction tinder a. 197 of the Crim. Pro. Code^Crim. Pro. Code {Act V of 
1893), $s. 197 and 439— CAar^r Act (24 and 25 Viet-, c. 104). s. 15. — 

A pleader applied to the Chief Presidency Magistrate for sanction under 
s. 197 of the Grim, Pro. Code, to prosecute an honorary Magistrate for 
using insulting and defamatory language towards him in the course of the 
trial of a case and sanction was refused. On application to the High 
Court, Under the revisional powers conferred by the Grim. Pro. 

Code the High Court has no authority to interfere with an order made by 
a Subordinate Court granting or refusing sanction under s. 197 of the 
Code, but it has sufficient authority for that purpose under s. 15 of the 
Charter Act (24 and 26 Viot,, c. 104), No sanction under s. 197 of the 
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Sanction for Prosecution— (Concluded). 

Code is necessary, unless the Judge or public servant commits an ofience 
in bis judicial or official capacity. NaNDO Lal BASAK v. MITTER, 26 
C. 852 = 3 C.W.N. 539 

(4) See Magistrate, 26 0. 786. 

Secretary of State for India. 

(1) Suit against— See CiV. PRO. CODE (ACT XIV OF 1882), 25 0. 239. 

(2) See Sale, 25 0, 833. 

(3) See Settlement, 26 C. 792. 

Security Bond. 

(1) Attested by only one witness— See TRANSFER OF PROPERTY ACT (IV OP 

1682), 26 C. 246. 

(2) Validity of— See APPEAL TO PRIVY COUNCIL. 26 C. 246. 

Security for keeping Peace. 

Oq conviolion— See RECOGNIZANCE TO KEEP PEACE, 26 C. 576. 

Sentence. 

See Grim. Pro. Code (act X of 1882), 25 C. 657. 

Service Tenure. 

See LANDLORD AND TENANT, 25 C. 131. 

Set-off. 

See Mortgage (Redemption), 26 C. l. 

Settlement. 


(1) Of dispute— See CONTRACT, 25 C. 869. 

(2) Of estate— See ACT I OF 1869 (OUDH ESTATES), 26 0. 879. 

(3) Of Noabad taluks in Chittagong — Poioer of Government to make settlement— 

Waste lands— Resumption— Kabuliat, effect of— Acceptance of kabuliat bi 
thf> landlord— Ratx)< cation— Hou) far the acts of Government officers him 
the Governnient-Reg. Ill of 1822. s. 5, cl. I— Reg. VII p/1822. s. 7. cl. 1- 
iLvidence—PreswnpUon of due performance of official acts—Acguiescence- 
Acccptance of fent after term of seitlement. -The plamtifi sued the Seore 
feary of State for India in Council for the declaration that a certain noabat 
wc/ia2of his in the district of Chittagong was a permanent no' 

by the Government. Ho based his claim on two grounds ; 
UUhat the mehal existed from before the time of the Decennial Settlement 

confirmed the permanent right of the talukdai 
6 same , and (2) that at any rate, a kabuliat executed in 1836 by hu 
predecessors in title with the approval of the Collector had the same eGeot 

t ^me ofTh^nr"^ the nwW was not in existence at th< 

ime of the Decennial Settlement, and the settlement of 1800 was a tcm. 

acceptoa by The Govern: 

nnllTsh dT“‘ wbieh order was du^ 

t “ u'"*’’ "'“s found on the evidence that 

the taluk was not shown to hive been in existanoe before 1600 and the set- 

tlement proceedings of that voar and the variation of re^l f romt?me to time 

did not support the plaintiff’s contention : Held, that the kabuliat ot 183' 

nor taliikdar for the time being and w» 

not binding on the Government, its terms not having been aooentei 

both bj ul ^7- ^"7 “"“^“"sod offlofr thereof ; that 

settlemLt offirs^o^euLrnT oum 

unless confirmed by the Governor Genera! in Council Them S m 
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Settlement— (Condwded). 

the oflScers was in violation of their duty as suoh officers and in direct 
contravention of the express orders of the Government. EM, also 
that the acceptance by the Government of rent, at the old rate 
from the tatukdar for a long time after expiration of thirty years did not 
amount to an acquiescence in the terms of the kabuliaL Uosettled and 
unoccupied waste land, not being the property of any private owner, 
must belong to the State. PROSUNNO COOMAR Roy v. Thb SECRE- 
TARY OP State for India in councid, 26 0. 792=3 G.W.N, 695 

(4) Second summary, of 1858— See ACT I OP 1869 (OUDH ESTATES), 26 C. 879. 

■Settlement Officer. 

Decision of— See APPEAL (SECOND Appeal), 26 C. 146. 

5hebait. 


(1) Suit by reversionary heir foroffice of — See LIMITATION ACT (XV OF 
25 0. 354 . 


1877), 


(2; Suit, to determine right to be appointed as — See LETTERS OF ADMINIS 
TRATION. 25 C. 354. 


Shikmi Hasiram Rights. 

See Regulation I op 1886 (Assam Land and Revenue Regulation), 

26 C. 194. 

Signatures. 


(1) Of Sub-Registrar and identifier on back of bond — See TRANSFER 

Property act (iv op 1882), 26 C. 246. 

(2) See Hindu Law (Will), 26 C. 911. 

Slander. 


OP 


Cause of action— Damages for hisulU loss of reputation, and mentrl pain, bp the 

of abusive language— Suit for libel and slander — Special damage.— Held 
by the majority of the Full Bench (MacLEAN, C. J.,MacPHERS 0N. HlLL 
and JENKINS, JJ.,GH0SE, J.. dissenting) that the mere use of abusive and 
insulting language such hs sala (wife’s brother), haramzada (base born or 
bastard), soor (pig) taper beta (sen of the father, that is, ironically bas- 
tard) apart frem defamation is not actionable irrespective of any special 
damage. Per GHOSE, J.— A case like the present should be decided 
according to the principles of justice, equity and good conscience, and 
therefore it is but just and right that a person thus vilified who has 
suflered from insult and mental pain should be entitled to maintain an 
action irrespective of any special damage. GiRISH Chunder MittER 
V. Jatadhari 8ADUKHAN, 26 C. 653 (F.B.)=3 G.W.N. 551 

5mali Cause Court. 

(1) Cases cognizable in— See APPEAL (SECOND APPEAL). 26 C. 842. 

(2) Suit of nature cognizable in— See APPEAL (SECOND Appeal), 25 C. 872. 

(3) Hop 1888 (Calcutta Municipal Consolidation, Bengal), 

■Special Damage. 

See SLANDER, 26 C. 653. 


Special Judge. 

Appeal from decision of— See APPEAL (SECOND APPEAL), 25 C. 34. 

Specific Relief Act^I of 1877). 

(1) S. 9 - See DECREE, 25 C. 803. 

(2) Ss. 38 and 41 — See MINOR, 26 C 381. 

(3) S. 42— See DECLARATORY DECREE, 25 C. 49 : 26 C. 846. 

Stamp Act (1 of 1879). 

S. 23— Bond— Interest.— A bond for a loan of Rs. 100 stipulated that the obligor 
should “pay twice the amount, including Rs, 100 for interest, total 
Rs. 200, in eight years from 1301 to 1308, according to kists given in the 
schedule.” Held, that the amount secured by the bond was Rs. 200, and 
the bond must be stamped accordingly. S. 23 of the Stamp Act (I of 1879) 
did not apply to the instrument. Sambhu OHANDEA Bepari v. 

Krishna Chaban Bepabi, 26 C. 179 
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Statement. 

i\) As to existence of relationship — See EVIDENCE ACT (I OF 1872), 26 0. 236. 
(‘2J Of accused person — See EVIDENCE, 26 C. 49. 

(3) Of facts filed after time— See REFERENCE, 26 0. 585. 

Statute 8 Vic„ C. 18 (Land Clauses Consolidation Act). 

S. 63— See LAND ACQUISITION ACT (I OP 1894), 25 C. 346. 


Statute 24 and 25 Vic , 104. 

(1) S 3— See ACT VIII OF 1890 (GUARDIANS AND WARDS>. 26 C. 133. 

(2) S. 15—860 ACT II OF 1888 (CALCUTTA MUNICIPAL CONSOLIDATION), 26 0. 

74. 

(3) S. 15— See SUPERINTENDENCE, 26 C. 188. 

Statute24and 25 Vic., C 109. 

S. 13— See FULL BENCH, 25 C. 896. 

Statute 25 and 26 Viet., C. 102 (Metropolis Management Amendment 
Act, 1862). 

S. 75— See ACT III OF 1884 (BENGAL MUNICIPAL), 25 C. 160. 

Statute 44 and 45 Vic., C.41 (Conveyance Act of 1881). 

S. 7 — See VENDOR AND PURCHASER, 25 C. 298. 


Statutes. 

(1) CoQstruction of— See ACT V OF 1876 (REFORMATORY SCHOOLS), 25 C. 333. 

(2) Interpretation of — See INTEREST, 26 C. 130. 

(3) Marginal iiotes to sections of Act . — Marginal notes to sections of an Act do not 

form part of the Act. PUNARDEO NaRain SINGH v. RAM SARUP ROY, 
25 C. 858 = 2 O.W.N. 577 

Stay, 

(1) Application for— See COSTS, 25 C. 892. 

(2) Of execution— See EXECUTION OF DECREE, 25 C. 322. 

Step-in-aid of execution. 

See Limitation Act (XV of 1877), 26 C. 888. 

Striking off. 

Application for execution of decree — See LIMITATION, 25 C, 203. 

Sub-lease. 


Of raiyat-holding — See ACT VIII OF 1885 (BENGAL TENANCY), 26 C. 46, 

Subordinate Judge. 

Jurii-diction of— See PROBATE, 25 0. 340. 

Sub-Registrar. 

Acknowledgment of deed by— See ^lORTGAGE (GENERAL), 26 C. 78. 

Succession Act (X of 1865). 


(1) S. 50-See HINDU LAW (WILL), 25 0. 911. 

(2) S. 50— See MORTGAGE (GENERAL), 26 C. 78. 

(3) 8. 256— See LETTERS OF ADMINISTRATION, 26 C. 40S. 

(4) S. 282— See ACT II OF 1874 (ADMINISTRATOR-GENERAL’S), 25 0. 64. 

Succession Certificate Act (Vli of 1889). 

(1) S. 4— to matntain suit without certificate^Death, during execuium 
proceeding of the oriqmal mottgagee and saftsfifufion of his heir,- S. 4 of 
the Succession Ceriifioalo Act (VII of 1889) is not a bar to an execution 
proceeding instituted on a mortgage decree upon the applioaliou of tha 
ongina 'lortgagoe, by reason of the original mortgagee having died 

f the proceeding and his legal representatives who 

P having produced any succession oertifioate. 

mahammed Yusuf v. abdur Rahim bepari, 96 C, 839=4 O.W.N. 



8. 4. cL (2)— 
Rent is not a 


Meaning of Suit for Rent — Certificate of Succession. — 
debt , within the meaning of a. 4 of the Suooeasion 
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Succession Certificate Act (VII of \^^9\~{Concludea). 

Certificate Act, and therefore no certificate of succession is necessary before 
bringing a suit for rent. NAGBNDRA NATH BASU v. SATADAL BASINI 

Basc, 26 C. 5S6 = 3 O.W.N. 294 

' • • 

(3) Bs. 9. 19—806 APPEAL (GENERAL), 25 C. 320. 

Sufficient Cause. 

‘For delay in presenting appeal— See PAUPER, 26 C. 925. 

Summonins:. 

And re-hearing of witnesses -See WITNESS, 25 C. 863, 

Summons. 

(1) Service of— Civ. Pro. Code {Act XIV of 1882). ss. 79. m— Affidavit of set vice 

of su-tmnons. sufficiency o/.— Where a defendant cannot be found, the 
affidavit of service must show— (1) That proper tffirts were made to find 
him, and (2) that the copy of the summjus was affixed on the door of the 
house in which the defendant ordinarily resided at the time of service. 
Whether or not these conditions are established to the satisfaction of the 
Court must in each case depend on i^s own particular circumstances 
RaJENDRO Nath SaNYAL v. Jan Meah, 26 C. 101 = 2 C W.N. 574 

(2) Service of — Service of summons on minor carrying on partnership business with 

others — Affixing summons on house in which business is earned on — Civ 

Pro. Code (4cf XIVo/ 188^). ss. 74. 76and 443.— In a suit for the enforce- 
ment of an equitable mortgage of certain property belonging to a partner- 
ship business brought against certain minora and other persons who con- 
siiiut.ed a firm carrying on business within the jurisdiction of the Court 
in which the suit was brought, but the minora resided outside its jurisdic- 
tion the summonses were neither served upon the minors, nor upon their 
guardian personally, but were affixed on the house in which, the business 
was carried on, HeZd, that there was no service of summons either per- 
sonal or substituted upon the minors either under s. 74 or under 76 of 
the Code of Civil Procedure even assuming that those sections can apply to a 
case in which some oi the defendants who were interested in the par.oer- 
phip or business, are minors. Held, also that ss. 74 and 76 of the Code 
of Civil Procedure are controlled by s. 443 of the said Code. JATINDRA 
Mohan PODDAR v. Srinath Roy, 26 G. 267 = 3 C.W.N. 261 

Superintendence. 

(1) Of High Court— See ACT II OP 1888 (CALCUTTA MUNICIPAL CONSOLIDA- 

TION), 26 C. 74. 

(2) Of High Court. — Char ter Act ("24 and 2b Viet., c 104;, s. 15~Crim, Pro* 

Code (Act V 0 / 1998). 33 . 145, Power of Local Legislature — Power 
of Recision by High Court — Order concerning a ferry purporting to be 
made under s- 146. — The Local Legislature has power to overrule a statu- 
tory power conferred on the High Court ; tut this was not the object and 
result of the legislation expressed in s. 435 of the Grim. Pro. Code ol 1898. 
The terms of s. 435 mean that orders under the exempted sections men- 
tioned in cl, (3) must have been passed with jurisdiction. If such orders 
are challenged as made without jurisdiction, the mere fact of their 
purporting to be passed under the exempted sections would not bring them 
within those sections so as to debar the exercise of powers by the High 
Court under s. 15 of the Charter Act- Hurbullubh Narain SlNQH v 
Luchmeswar Prosad Singh, 26 C. 188=3 C.W.N, 49 

Supreme Council. 

Power of— See REVISION, 26 C. 874. 

Surety. 

(1) Liability of surety after decree passed in original suit — Civ, Pro. Code (Act 
XIV of 1882), ?s. 108, 253 — Execution of decree against surety.— Ao ex 
t parte decree was set aside on condition that the detendant should find a 

surety who would be responsible for any amount that might be found due 
from the defendant by any decree to be subsequently made in the suit. 
Held, that under s. 108 of the Code of Civil Procedure, a Court has juris- 
diction to set aside an ex-parte decree on these terms. On an application 
to execute the decree which was subsequently made against the defendant 
by the decree-holder both against the defendant and the surety, objection 

1325 


Page 

914 


669 


776 


725 



GENEBAIi IKDEK. 


Surety — (Coticluded). PAfflJ* ^ 

was taken to the execution by the surety, and was allowed by the Court ■ 
below. Held^ that under s. 253 of the Code of Civil Procedure the decree- 
bolder was entitled to take out execution against the surety. SONATUN 
6HAHA V. DINO NATH SHAHA, 26 C. 222 = 3 O.W.N, 228 ... 74$ 

(2) Right of, to dispute validity of security bond— See AfPEAIi, 26 C. 246. 

Surety Bond. 

Unatteated and unregistered— See EVIDENCE ACT (I OF 1872), 26 0. 222. 

Surveyor. , , 

Employed by Collector— See PUBLIC SERVANT, 26 0. 158. 

Talukhdar. 

(!) Estate of— See ACT I OP 1969 (OUDH ESTATES), 26 C. 81. 

(2) Settlement of estate with- See ACT I OF 1869 (OUDH ESTATES), 26 0. 879. 

Tank. 

Suit to compel defendant to fill up, and for compensation — See LIMITATION ACT 
(XV OF 1877), 26 C. 564. 

Tenancy. 

(1) Nature of— See L.\NDL0RD AND TENANT. 26 C. 204. 

(2) See LIMITATION ACT (XV OP 1877), 26 C. 204. 

Tenant. 

(1) Assignment by— See LANDLORD hND TENANT. 26 C. 338, 

(2) Encroachment by— See LANDLORD AND TENANT. 25 C. 302, 

(3) Holding over after expiry of lease— See LANDLORD AND TENANT. 26 C. 75. 

(4) Registered sale of right, title and interest of— See SALE, 26 C. 677, 

(5) Settled on land by trespasser— See LANDLORD .AND TENANT, 26 C. 324. 

(6) See Landlord and tenant, 26 C. 739. 

Tender. 

Of railvffay receipts for goods— See CONTRACT, 26 C. 142. 

Tenement. 

(1) Implied grant on— See EASEMENT. 26 0. 516. 

(2) Severance of— See E.asement, 26 C. 3U. 

Tenure. 

(1) Abandonment of — See CO-SHARERS, 26 0. 553. 

(2) Sale of, not for arrears of rent— See ACT VIII OF 1885 (BENGAL TeN-ANCT), 

26 0. 603. 


Tenure-holder. 

Permanent— See ACT VIII OF 1885 (BENGAL TENANCY). 26 0. 611. 

Territorial Jurisdiction. 

See Foreign Court, 26 0, 931. 

Testator. 

Testamentary capacity of — See WILL, 25 C. 824. 

Theft. 

Removing a thing with the object of causvig ireyiible to the oioner — Wrong ful loss, 

The accused, who was charged by his master with having committed theft 
of a box, stated that he had removed the box and left it concealed in the 
cowshed to give a lesson to hia master. Tbe Sessions Judge in hia charge 
to the jury said “ If the jury find that the accused removed the box to put 
the owner to trouble, that is, causing wrongful loss to the owner, and the 
act ia theft ; ” and the jury returned a verdict cf guilty, finding “ that the 
taking was with the intention of putting the owner to trouble,** Held 
the above charge and verdict were based on an erroneous view of the law! 
It cannot be said that removing a thing to put the owner to trouble is 

necessarily and in every case causing “ wrongful loss,*’ NaBI BakrHv 
Queen-Empress. 25 0. 416=2 O.W.N. 347 
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Tiled Huts, 

See Act XV OF 1882 (SMALIi CAUSE COURTS, PRESIDENCY TOWNS), 26 C. 
778. 

^ Title. 

(1) Bona fide question of— See Nuisance, 26 C. 869, 

( 2 ) Evi^nce of title— Ownership, evidence of titles contested between rival mr~ 

chasers Benami transaction—Declaratory decree, suit /or.— Under tho 
Land Registration Act (Bengal Act VII of 1876), registration of owuershin 
was refused on the application of two rival purchasers of the same pro- 
perty, and a reference concerning them was made to the High Court under 
s. 55. The one purchaser then sued the other, claiming a decree 
declaratory of this title, under conveyances made to him in 1890 by a 
Mahomedan widow, since deceased, and by assignees and lessees from her 
of parts of her interest in the property. He alleged that s. hibabil-ewaz 
executed by her in 1858 to her son-in-law for no substantial consideration 
was nothing more than a benami transfer, afier which she had remained 
the owner with her former title. On that hiba, however, the defence was 
founded, the defendant averring that it was areal conveyance by the 
widow, and that through the son-in law, from whose sons the defendant 
had purchased the property, the latter had obtained a good title No 
actual possession was established by either of the parties : the property 
had been let in parcels to different tenants. Among other things disputed 
It was the subject of conflicting evidence whether leases bad been made in 
the past by the then real owner, or upon assumption of title bv the 
adverse party. The Courts below differed in their conclusion as to which 
of the parties was entitled to a decree. The Judicial Committee maintain- 
ed toe decision of the Original Court in favour of the plaintiff. NirriAL 

CHUNDEB BANERJEE v. MAHOMED SiDDIK, 26 0. 11 (P.C.) = 25I.A. 225 
~7 S&r» 383 

(3) Failure to prove— See POSSESSION, 26 C. 579. 

(4) Implied covenant for— See Vendor and PURCHASER. 25 C- 298. 

(5) Issue as to, not raised — See APPEAL (GENERAL), 26 C. 944. 

(6) Question of-See ACT XV OP 1882 (SMALL CAUSE COURTS, PRESIDENCY 

TOWNS), 26 0. 778- c. 

(7) Question of — See NUISANCE. 25 C. 278. 

(8) Suit for declaration of— See DECLARATORY DECREE, 26 C. 845. 

(9) Suit for establishment of— See RES JudiCaTA, 26 0. 428. 

Tort. 

Action on— See WRONGFUL DISTRAINT, 25 C. 285. 

Transfer. 



6U 


(1) Of criminal case— See MAGISTRATE, 26 C. 786. 

(2) Of criminal case-Crim. Pro. Cede (Act X of 1882), s. 526, cl (e) -Expression 

Of belief by the Dislrtct Magistrate ^Fairness and impartialitp of the jury 
^Jury an important part of the tribunal.— Yfhen two such officers, as the 
District Magistrate and the Sessions Judge, emphatically express their 
belief that it will be next to impossible to obtain a fair and impartial trial 
if the case be heard before a jury chosen from a particular district, the 
bare expression of such belief, quite apart from the foundations thereof 
must shake the confidence of the parties interested and of the public in 
the fairness and impartiality of the particular jury to try the case. An 
order for transfer in such cases is expedient for the ends of justice under 
8. 626, cl. (e) of the Grim. Pro. Code. The importance of securing the 
confidence of parties in the fairness and impartiality of the tribunal is next 
only to the importance of securing a fair and impartial tribunal. The jury 
in a case triable by jury constitute a part and an important part of the 
tribunal. It is not quite reasonable to say, where doubt is entertained as 
to the fairness and impartiality of the jury, that the trial should, neverthe- 
less, go on before such a jury, because an erroneous verdict may in the 
end, be set right by the High Court. THE LEGAL REMEMBRANCER v 

Bhairab Chandra Chuckerbutty. 25 C. 727 = 2 O.W.N. 65 

(3) Of share of under-proprietors in arrears of rent — See ACT XVII OP 1876 
(OUDH Land revenue), 26 0. 523, 
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Pi 

^”o‘f .-.r. •> P"*"' 

26 C. 103. 

Transfer of Property Act (IV of 1882). 

g. 6-3.. L.NDLOHI. *™ ./ « 

lil S. 6. a. o/a Hindu^versiooet upOD the death ol a widow 

versioner.— The ? tprm«i of cl (a) of s 6 of the Transfer of 

does not ^/982 i iind an assignment of such interest is allowed 

byTw^" BBAHMADEO NABAVAN v. HABJAN BINGH. 25 0. 778 ... 

13) S.. 10 and 15-See CONTBACT, 25 C. 869. 

(4) 8 55 (2) -See VeNDOB AND PUBCHASEB. 25 C. 298. , „ c 

S s', 58 59-S.curitv bond attosUd by only 

Registrar ''‘f, 'y bond by which an interest in speoifife 

[mmoveabfe^property has been tra^ferred to another person tor the purpose 
nTs“ourinK a future debt, is a mortgage bond w.thm the meaning of s. 58 
o t^e Transfer of Property Act ; and in order to create a valid mortgage 
H must be signed by tL executant, and attested by a^t least two witnesses. 
Therefore in a case where the mortgage bond by which the liability of a 
sumty was created was signed by the mortgagor ”“*7 

and not attested by two witnesses, but on the back of the bond it contain- 
ed the signatures of the Sub- Registrar and of the identifier a suit jg not 
maintainable inasmuch as the bond is not a valid one under s. 69 of the 
Transfer of Property Act GlBlNDBA NATH MUKEBJEE v. BEJOT 
GOPAI) MUKER.TEE. 26 C. 246 = 3 C.W.N. 84 
<6) 3. 59— See Evidence act (I of 18721, 26 0. 22i. 

(7i 3. 59 — Mortgage (General), 26 0 78. 

(8, 3^ 67— Sea DECREE. 26 0. 441. 

^9) 67— See EXECUTION OF DECREE, 25 0. 262. 

(10) 3. 98— S30 LIMITATION ACT (XV OF 1877). 25 0. 450. 

(n) S. 76 -Sea MORTGAGE (REDEMPTION). 26 0. 1. 

■(12) S3. 86, 88— See OONTRACT ACT (IX OF 1872), 26 0. 39. 

(13) 33. 87, 88— See MORTGAGE (FORECLOSURE). 25 C. 311. 

^4, g, 88— SeoCiV. PRO. OODB (\CT XIV OF 1882), 25 0. 133, 

(16) 3. 90-3ee DECREE, 26 0. 77, 166. 

(16) S. 99— See DECREE, 26 0. 441. 

\Vi\S.^^ — Sale of mortgaged pToperUj—Znrif'Cshgi mortgage — Purchase by 

mortgag(€, — S. 99 of the Transfer of Properly Act (TV of 1882) applies to 
zuripeshgi mortgages, and a purchase of the mortgaged property by the 
mortgagee in execution of a decree for rent due by the mortgagor ondex a 
katkina lease of the property, was held to be not merely irregular, but 
abpolutelv void. SHEODENI TEM ARI v. RAMSARAN SINGH, 26 C. 164»3 
O.W.N. 290 

(1ft) Ss. 99, 100-See Execution of Decree, 25 c. 262. 

(19) S. 100— See DECREE, 26 C 441. 

(20) S, 105— See ClV. PRO. CODE (ACT XIV OF 1832), 25 C. 703. 

(21) S. — Exchange ~ Pariifion.— SomQ of the co owners possessing HO* 

divided share in several properties look by arrangement a speoifio prope^ 
in lieu of ibetr sbaros in all the properties. HeUi^ that this Iranwotioa 
was not an exohango within the moaning of s. 1 IS of the Transfer of 
porty Act. but the oompieted transaction amounted to a partition which 
is not required by law to be effected by an instrument in writing. QYAN* 
NESSA V. M0B\RAKANNESSA. 25 C. 210 = 2 C.W N, 91 

Trespasser. 

(1) Enoroaohmeut by— See LIMIT.ATION ACT (XV OF 1877), 25 0, 167. 

(2) Tenant settled on land by— Seo LANDLORD AND TENANT, 25 C. 324. 

(3) Seo ACT VIII OF 1885 (BENGAL TENANCY), 26 0. 546. 

(4) See Landlord and Tenant, 25 C. 302. 
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Trust- 

(1) For religious purposes— See Hindu Law (WILD), 25 C. 112. 

(2) Imposed on Talukdar-See ACT I of 1869 (Oudh Estates), 26 G. 879. 

Trustees. 

Application for execution by. for benefit of assignor’s heir— See ACT VIIT of 

1885 (BENGAL Tenancy), 26 C. 750. oee ACT VlllOF 

Turn of Worship. 

See Mesne Profits, 26 C. 356. 

Unconscionable Barg:ain. 

See ACT VIII OF 1895 (BENGAL TENANCY), 26 G. 315. 

Unlawful Assembly. 

See Rioting, 26 C. 674. 

Usage. 

Evidence of— See RIGHT OP OCCUPANCY, 26 C. 184. 

Use and Occupation. 

(1) Alternative claim for— See JURISDICTION, 26 C. 204. 

(2) Compensation for — See LANDLORD AND TEN4NT, 26 C. 338. 

User. 

Cessation of— See RIGHT OF Way, 26 C. 593. 

Valuable Security. 

See Forgery, 25 c, 207. 


Valuation. 

acquisition act (x oi 

(2) Suit not exceeding Rs. 50— See FULL BENCH, 25 C. 896. 

Vendor and Purchaser. 

(1) Duty of vendor— See CONTRACT, 26 G. 142, 

(2) Tranjer f ^-Implied oove,uzn, 

for tx^—hnglish Conveyarice 1881, 44 and 45 Fic. ch 41 s 7 — 
In the absence of any contract to the contrary there is under* s* 
sub-3. 2 of the Transfer of Property Act, an implied covenant for title on 

25'c^1[98°i2 c!w^T222 ’’ ^NAJADDI MALEAH, 

Verdict. 

(1) Of jury— Bee CHARGE, 25 0. 230. 

(2) Of jury on inspection of locality without taking evidence— See JURY, 26 C. 

869. * 

(3) See JURY, 25 C. 561. 


Voluntary Payment. 

(1) Contract Act (IX of 1872), s. 69— Arrears of re7it— Payment inade to save the 
putni taluk /row sale— Payment inade by a mortgagee.— The plaintiff who 
was the mortgagee of a certain puhii taluk obtained a consent decrU for 
Es. 35,000 on his mortgage bond on the 13th August 1888. In the solena- 
mah it was stipulated that if the decretal amount were not paid within a 
certain date it was to be increased to Rs. 52,000. On the 14th March 1891 
the plaintiff applied for execution of that decree, and claimed the larger 
amount, as admittedly the smaller amount was not paid within the stipu- 
lated period. The Subordinate Judge allowed the plaintiff’s claim. The 
defendant appealed to the High Court, and on the 31st September 1891 
the order of the Subordinate Judge was reversed, and an inquiry was 
directed as to the conduct of the plaintiff in the matter. On the 31st 
August 1892 the Subordinate Judge held that the plaintiff had been guilty 
of misconduct, and that the decree had been fully satisfied. The plaintiff 
appealed from this order to the High Court, and on the 4th January 1894 
the appeal was dismissed, and he preferred an appeal to Her Majesty in 
Council. In the meantime on the 13th May 1892 the plaintiff had paid 
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Voluntary Payment— (Concluded). 

a certain sum of money to protect the 2 >utni taluk from sale for arreara ot 
rent due to the landlord. In a suit brought to recover from the defendant 
the amount so paid: Held, that the payment was not a voluntary payment, 
and that the plaintiff was interested in the payment of the money, and 
therefore he was entitled to recover it, BINDUBASHINI DaSSI v. HabeN- 
DRA LAIi ROT, 25 C. 305 = 2 O.W.N. 150 


PAOB' 


(2l Contract Act (IX of 1872). s. 69— Payment by a purchaser of a putni taluk 
during the pendency of an appeal for setting aside the '^inx 
interested in the payment of the putni reni—Putnx Regulation (VIII of 
1819)* s. 14. — A payment of rent made by the purchaser of a putni taluk, 
after the decision of the first Court in a suit brought by the defaulting 
putnidars for the setting aside of the pjrf^tisale, by which it was held that 
the sale was invalid, and during the pendency of an appeal preferred, not 
by the plaintiff, the auction-purchaser, but by the zemindar at whose 
instance the said sale had been brought about, is not a ^voluntary pay* 
ment, inasmuch as he (the plaintiff) is a person interested in the payment 
of the mone'^, within the meaning of s. 69 of the Contract Act, The 
remedy which the plaintiff in this case had. after the reversal of the sale, 
to bo reimbursed by the defendant under s. 69 of the Contract Act, was 
held not to bo curtailed by the provisions of s. 14 ofRagulation VIII of 
1819. RADHA MADHUB SAMONTA V. SASTI RAM SEN, 26 C. 826 


Waiver. 

See Interest, 26 C. 160. 


Warrant. 

(1) Crim. Pro. Code (Act V of 1393), s. HO— Notification of substance of warrant 

—Penal Code (Act XLV of i860), .s. 225 R.— An arrest by a police officer 
without notifying the substance of the warrant to the person against whom 
the warrant is issued as required by s. 80 of the Grim. Pro. Code is not a 
lawful arrest, and resistance to such an arrest is not an offence under 
s. 225-B of the Penal Code. SatiSH CHANDRA RAI v, JODU NANDAN 
Singh, 26 G. 748 = 3 O.W.N. 741 

(2) Of attachment, non-production of — See PENAL CODE (ACT XLV OP 1860), 

26 O. 690. 

(3) Of commitment— See MAINTENANCE, 25 C. 291. 

Waste Lands. 

See Settlement. 26 C. 792. 


i r 

! 


Will. 

(1) Construction of— See HINDU LAW (WILL), 25 C. 405. 

(2) Construction of will— Construction of the will of a taXxkkdar— Quantity of estate 

devised — Unlimited gift of share of profits in a talukdari estate under Oudh 
Estates Act I of 1869. — The will of a taluhdhar who loft daughters de- 
clared that in respect of his estate, in its entirety and without division, the 
engagement for the revenue should bo in the name of his eldest daughter’s 
son and so oontinue. Besides this grandson, another, the son of hia 
second daughter, as well as two other daughters of the testator were to be 
equal sharers entitled to the profits of the estate. Of this estate the will 
said : The profits may be divided equally among all the four persons. 
The talukh had been included in the first and third of the lists prepared 
in conformity with the Oudh Estates Act, 1S69. On a question whether 
under the will the son of the second daughter took a heritable interest or 
only a life-estate, to whiob, it was argued, the gift was confined by reason 
of its being only cf the profits : Held, that in order to show that au 
unlimited gift of the profits was less than a gift of the corpus, some evi- 
dence should be found in the context, or in the circumstances affecting 
the property, tending to show restriction of the interest given. No such 
evidence having been found here, the interest given by the will was 
declared to be heritable in the case of the testator’s grandson, who was 
the son of his second daughter. This grandson, dying soon after the 
^stator, had bequeathed his interest to the present appellant, his father* 

Faiz Muhammad Khan v. Muhammad Said Khan, S5 C. 816 (P.C.) 

= 25 I.A. 77 = 2 C.W.N. 385=7 Sat. 1\C.J. 320 
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Will — (Concluded] . 

(3) Evidence as to execution— The question whether an alleoeA m 

genuine or not was raised by the relations ® 1 ^ 

= fr^Eirs r.S‘£^ELn -laiBi 

Judge m such oases patiently to investigate the actual facts nlacinp^hiTn 
self as it were in the position of the alleged testator TOifh ’au k- ^ 
surroundings ; not to approach the subjeof from the point of view ofXI 

M„ .< Hind.* :.s ."“jisi.Eram rs" 

PHUlDu,S5O.459 |P.0.).25I,A.Il.2*o.W.irm.? f.° ?o'?S‘ 
W jSxecutor—Admimsirator-Generars Act (U of 1874) ss 18 2fi Q7 oq *:9 

Covimiasion^ Collection oi assets .f wu ’ ^ 

omitted to appoint an exeoutrr unker w " wiU ^hT Cour“t ^il "nn " 
executor the person whom it would appear Trom the tenor o 
testator contemplated should be executor. Under s. 54 of Act II of 1874 
the Admin.strator-General is entitled to charge commission on the oollec 
tion and distribution of all assets. “Collection of assets " implies the' 
doing of some ac in connection with such assets. Where p“t of the 
estate consisted of a zemindary of which the testator had granted a 

t" '.“S;. "‘‘zrst rr.‘ E' 

arriDgainBnt bfltween tb'e estate and (iiVp"l3ar*iQ^re'’*ain 

pro-portions : Beld that the Administrator-General wL entitled to charge 
commission on the rents actually collected by .-him and on the amouft 

srs cf oors: £‘o"r" 

(5) Probate of part of— See PROBATE. 26 C. 634. 

(6) See Hindu Law (Will), 25 G. ao3. 

(7) See Mahomedan Law (Will), 25 c. 9. 

Witness. 

(1) °“«-See Transfer of Property Act (IV 

(2) Btght of abused to have witnesses re-summoned and re heard— Crim. Pro 

Code [Act X of 18821, s. 350 fa), s. 5Z1— Commencement of proceedinas — 
Interlocutory orders-Trtal. Meaning of- Right to have witnesses sumZn- 
ed andreheard— Irregularity— Refusal to recall witnesses.— An accused 
person does not lose the right of having the witnesses re-summoned and 

re-heard under proviso (a), s.350, of the Crim. Pro.Code, because aninter 
looutory application for enforcing the attendance of certain witnesses has 

been made and granted not at the trial but before the trial and with a 

view to the trial. The proper time for making such application is when 
the trial eommences before the Magistrate. The expression “trial” means 
tne prooeeding which commences when the case is called on with the 
Magistrate on the Bench, the accused in the dock, and the representatives 
of the prosecution and for the defence, if the accused be defended, present 
in Court, for the hearing of the case. 8. 537 of the Crim. Pro. Code cannot 
cure the defect in the proceedings by reason of the Magistrate’s refusal 

rehear the witnesses in contravention of proviso (a) 

S. 350. GOMER 8IRDA v. QUEEN-EmPRESS, 25 C. 863 = 2 C.W.V 465' 

(3) See Mortgage (General), 26 c. 78, 

Words and Phrases. 

(1) “Acquisition “—See’ Land ACQUISITION ACT {I OP 1834), 25 C. 346. 

(2) “ An account “—See Act V OP 188HPBOBATE AND ADMINISTRATION), 

25 G* 250t * 

(3) “An offence attended by oriminal force”— See CRIM. PRO. Code IApt V 
OP 1882), 25 C. 434. 

(4) “Assignee”— See ACT VIII OF 1865 (BENGAL Tenancy), 26 G. 750. 

(6) “At the time “—See Land Acquisition act (I op 1894), 25 0. 346.* 
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Words and Phrases— (CojicZuded). 

(G) " Butwara Khasra”— See EVIDENCE ACT (I OF 187i2), 25 C. 90. 

(7) “Collection of assets” — See WILD, 25 C. 65. 

(8) “Courts”— See ACT VIII OF 1890 (GUARDIANS AND WARDS). 26 C. 133. 

(9) “ Date of the decree ’’—See LIMITATION ACT (XV OF 1877), 25 C. 109. 

(10) “ Debt”— See SUCCESSION CERTIFICATE ACT (VII OF 1889), 26 C. 536. 

(11) “Decree for arrears of rent ” —Bee EXECUTION OF DECREE, 25 0. 322. 

(12) “District Court”— See ACT VIII OF 1890 (GUARDIANS AND WARDS), 26 

C. 133. 

(13) "Estate”— See Reg. I OF 1886 (ASSAM LAND AND REVENUE REGU- 

LATION), 26 C. 194. 

(14) “ For the purposes of execution ” — See ACT XV OF 1882 (SMALL CAUSE 

Courts, Presidency Towns), 26 C. 778. 

(15) “ Fraudulently ” — See FORGERY, 25 C. 512. 

(16) “ From time to time appoint "—See ACT V OF 1881 (PRORATE AND AD- 

MINISTRATION), 25 C. 250. 

(17) "Goods”— See PENAL CODE (ACT XLV OF 1860). 26 C. 232. 

(18) " In respect of any acts purporting to be done by him in his official 

capacity”— See civ. PRO. CODE (ACT XIV OF 1882), 25 C. 239. 

(19) "Judgment Bee APPEAL (GENERAL), 26 C. 361. 

(20) “ Legalised nuisance ” — See NUISANCE, 25 C. 425. 

(21) " Living”— See HINDU Law (WILL), 25 C. 112. 

(22) "Local area”— See JURISDICTION. 25 C. 858. 

(23) "Magistrate of Police See ACT XIII OF 1859 (WORKMAN’S BREACH 

OF CONTRACT). 25 C. 637. 

(24) " Nuisance ”— See NUISANCE, 25 C. 425. 

(25) “Party”— See MINOR, 26 C. 381. 

(26) " Person ”— See EVIDENCE ACT (T OF 1872), 26 C. 236. 

(27) " Person ”— See LETTERS OF ADMINISTRATION, 25 C. 795. 

(28) "Person See MINOR. 26 C. 381. 

(29) " Person aggrieved '’—See BIGAMY, 26 0. 336. 

(30) " Police Officer ’—See CONFESSION, 26 C. 569. 

(31) "Property See Reg. I OF 1836 (ASSAM LAND AND REVENUE REGU- 

LATION), 26 C. 194. , 

(32) "Public place”— See NUISANCE. 25 C. 425. 

(33) “ Public servant ”— See PUBLIC SERVANT, 26 C. 158. 

(34) " Rateable payment See ACT II OF 1874 (ADMINISTRATOR GENERAL’S). 

25 C. 54. 

(35) “ Record ”— See EVIDENCE ACT (1 OF 1872). 25 C. 90. 

(36) " References See AC'LVHI OF 1890 (GUARDIANS AND WARDS), 26 C, 133. 

(37) "Report ”— See ACT VIII OF 1890 (GUARDIANS AND WARDS), 26 C. 133. 

(38) "Representative ” — See CiV. PRO. CODE (ACT XIV OF 1832), 26 C. 250. 

(39) "Shall bo liable to pay” — See ACT II OF 1374 (ADMINISTRATOR 

General’s), 25 C. 64. 

(40) "Suit See ACT VIII OF 1885 (TENANCY, BENGAL), 25 C. 146. 

(41) " Tenant ’’—See INTEREST. 26 C. 130, 

(42) "Terms”— See INTEREST, 26 C. 130. 

(43) "The dooreo ”— See CiV. PRO, CODE (ACT XIV OF 1982), 25 C, 155. 

(44) "To remove the nuisance See Nuisance, 25 C. 425. 

(45) " Trade or occupation ” — See NUISANCE, 25 C. 425. 

(46) "Trial”— See WITNESS, 25 C. 863. 

(47) " Unlawful consideration See CONTRACT ACT (IX OP 1872), 26 C, 238. 

(48) " Usage”— See RIGHT OF OCCUPaNCY, 26 C. 184. 

(49) “ Valuation ”— See ACT II OF 1833 (CALCUTTA MUNICIPAL CONSOLIDA- 

TION). 26 C. 74. 

(50) " Which may have been so erected or placed ”~Seo ACT III OF 

(MUNICIPAL, BENGAL), 25 C. 160. 
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Written Instrument. 

See ACT XXXII OP 1839 (INTEREST), 25 C. 54. 

Written Statement. 

brought by one of two persoos^jointly entitled to A crops wag 

jection being taken at a late sLeTof th« .1 .u distrained. Ob- 

of a party that party tL ^ 

HefdWt the ruirthlt persons havinrt»?f 

sue jointly, does not apply to aettons^on tort of action must 

sons have been damnified by the same tortinn« a^t whioh per- 

joinder of party in an ac tioHf t:rbVrof.rke?at 

provided by law, the defendant is liaMo ^ in way 

only as have been 'incurred by the plaintiff wh^ of *=^0 damages 

suit. JAGDEO SINGH V. PaLrath AmR. 2 5 C 

Wrongful Loss. 

See Theft, 25 C. 416. 

Zemindar. 

Recognition of under-tenure-See Landlord and Tenant, 25 C. i 

See ACT VIII op 1885 (Bengal Tenancy), 26 C. 546 

Zuripeshgi Mortgage. 

See Transfer of Property act (iv op I882), 26 c. 164. 
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